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[From  the  Congressional  Record,  permanent  edition, 
January  3,  1985,  pp.   Ill-  135] 

Statements  of  Senators  Stafford,  Lautenberg,  Mitchell, 
and  Humphrey  on  introducing  S.51 


By  Mr.  STAFFORD  (for  himself, 
Mr.  Chafes.  Mr.  Durenberger, 
Mr.  Humphrey,  Mr.  Hart,  Mr. 
Moynihan.  Mr.  Mitchell,  Mr. 
Baucus.  Mr.  Lautenberg,  and 
Mr.  Cranston): 
S.  51.  A  bill  to  extend  and  amend  the 
Comprehensive     Environmental     Re- 
sponse,   Compensation   and   Liability 
Act  of  1980,  and  for  other  purposes;  to 
the  Committee  on  Environment  and 
Public  Works. 


By  Mr.  STAFFORD  (for  himself. 

Mr.  Chafes.  Mr.  Durenberger, 

Mr.  Humphrey.  Mr.  Moynihan, 

Mr.  Mitchell,  Mr.  Baucus,  and 

Mr.  Lautenberg): 

S.  52.  A  bill  entitled  the  "Acid  Rain 

Control  Act  of  1985";  to  the  Cor.jnit- 

tee  on  Environment  and  Public  Works. 


By  Mr.  STAFFORD: 
S.  53.  A  bill  to  amend  the  Clean 
Water  Act,  and  for  other  purposes;  to 
the  Committee  on  Environment  and 
Public  Works. 

ENVIRONMENTAL  LEGISLATION 

Mr.  STAFFORD.  Mr.  President.  I 
am  taking  the  earliest  possible  oppor- 
tunity to  introduce  several  bills  for 
consideration  by  the  Environment  and 
Public  Works  Committee  and  I  ask 
unanimous  consent  that  they  be  print- 
ed in  the  Record.  These  bills  include 
the  Superfund  Improvement  Act  of 
1985,  the  Acid  Rain  Control  Act  of 
1985,  the  Clean  Water  Act  Amend- 
ments of  1985.  and  Federal-aid  high- 
way legislation.  Senator  Durenberger 
is  also  today  introducing  a  bill  to 
amend  the  Safe  Drinking  Water  Act. 

The  Committee  on  Environment  and 
Public  Works  completed  action  on  all 
of  these  issues  in  the  98th  Congress; 
none  was  taken  up  by  the  Senate.  Fail- 
ure to  act  on  any  of  three  of  these 
issues— highways.  Superfund,  or  clean 
water— means  Federal  funds  will  not 
be  available  for  those  programs.  Fail- 
ure to  act  on  any  one  of  the  five 
means  losing  ground  to  environmental 
contamination.  or  infrastructure 
decay,  or  both. 

This  early  introduction  is  intended 
to  signal  that  the  committee  will  take 
up  these  issues  early  in  the  99th  Con- 
and.  I  believe,  have  bills  ready 


for  Senate  action  on  most,  if  not  all, 
no  later  than  this  spring. 

I  would  like  now  to  discuss  briefly 
each  of  the  bills  I  have  mentioned: 


p.     113 

SUPERFUND  IMPROVEMENT  ACT  Of  19  86 

I  am  also  introducing  the  Superfund 
Improvement  Act  of  1985.  It  is  essen- 
tially a  combination  of  Superfund 
amendments  reported  from  the  com- 
mittee during  the  last  Congress  by  a 
vote  of  17  to  1  with  some  other  rela- 
tively minor  Superfund  amendments 
adopted  by  the  Senate  last  year  by  a 
vote  of  93  to  0. 

There  is  one  change,  however.  Be- 
cause there  was  some  controversy  re- 
garding the  victims  assistance  provi- 
sions of  last  year's  committee  bill,  it  is 
possible  that  a  modified  version  will  be 
advanced  during  this  year's  committee 
consideration.  Therefore,  with  the 
assent  of  the  sponsor  of  those  provi- 
sions. Senator  Mitchell,  the  bill  con- 
tains only  a  blank  where  that  lan- 
guage was  found. 

In  addition  to  the  Superfund  Im- 
provement Act,  I  am  proposing  two 
amendments  to  it.  The  first  proposes  a 
taxing  scheme  for  raising  the  $7.5  bil- 
lion, 5-year  extension  proposed  by  the 
committee  last  year.  I  am  introducing 
this  amendment  to  assure  that  if  the 
need  for  floor  action  on  extremely 
short  notice  arises,  there  will  be  a 
taxing  scheme  available  to  the  Senate 
which  has  been  widely  circulated  and 
examined. 

The  second  amendment  I  am  offer- 
ing would  establish  a  private  right  of 
action  for  the  victims  of  hazardous 
substances  released  into  the  environ- 
ment. I  expect  that  there  will  be  con- 
siderable debate  prior  to  the  commit- 
tee or  Senate  votes  on  this  proposal 
and  am  introducing  it  now  so  that 
there  will  be  ample  opportunity  for 
the  serious  consideration  it  deserves. 

To  assure  availability  of  these  pro- 
posals, they  are  printed  in  the  Record 
under  "Amendments  Submitted". 
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[NOTE.-  pp.  115-  120 
contain  the  bill 
as  introduced, 
which  is  reported 
in  this  volume  at 
p.  413.] 


pp.     130-    132 


Mr.  LAUTENBERG.  Mr.  President, 
I  am  pleased  to  join  my  distinguished 
colleague  from  Vermont,  the  chairman 
of  the  Environment  and  Public  Works 
Committee,  as  an  original  cosponsor  of 
legislation  to  reauthorize  the  Nation's 
Superfund  program. 

The  cleanup  of  abandoned  toxic 
waste  sites  is  a  top  priority  for  New 
Jersey.  In  no  other  State  is  the  Super- 
fund  program  more  important.  Fully 
95  of  the  786  sites  on  the  National  Pri- 
ority List  for  cleanup  are  in  New 
Jersey.  The  most  dangerous  site  in  the 
country,  the  Lipari  landfill,  is  located 
in  the  suburbs  of  Camden.  These  is 
not  one  county  in  New  Jersey  free  of 
sites  which  threaten  human  health 
and  the  surrounding  environment. 
Therefore,  I  applaud  Senator  Staf- 
ford's hard  work  last  year  to  strength- 
en and  renew  Superfund  and  his  inten- 
tion to  put  Superfund  at  the  top  of 
our  committee's  agenda  this  year. 

Mr.  President,  it  is  vital  that  the 
Congress  take  up  consideration  of  the 
Superfund  program  as  soon  as  possi- 
ble. The  Superfund  program  expires  in 
September.  It  is  imperative  that  Su- 
perfund be  reauthorized  with  suffi- 
cient lead  time  so  that  the  Environ- 
mental Protection  Agency  can  gear  up 
to  run  an  expanded  and  accelerated 
program. 

The  legislation  that  we  are  introduc- 
ing today  is  virtually  identical  to  the 
bill  approved  by  a  vote  of  17  to  1  by 
the  Environment  and  Public  Works 
Committee  last  September.  This  bill 
was  subsequently  referred  to  the 
Senate  Finance  Committee,  where  it 
languished  in  the  waning  hours  of  the 
98th  Congress. 

In  an  effort  to  gain  Senate  approval. 
Senator   Bradley   and   I   offered   an 


amendment,  similar  to  the  legislation 
approved  by  the  Environment  and 
Public  Works  Committee,  during  con- 
sideration of  the  continuing  resolution 
in  early  October.  Unfortunately,  oppo- 
sition to  Superfund  renewal  by  the  ad- 
ministration hindered  approval  of  the 
bill. 

The  legislation  that  we  are  introduc- 
ing today  directs  and  authorizes  funds 
for  the  testing  of  toxic  chemicals  most 
commonly  found  at  Superfund  sites.  It 
requires  that  health  assessments  be 
done  at  every  site  listed  on  the  Nation- 
al Priority  List  and  that  a  more  effec- 
tive program  be  established  for  provid- 
ing information  to  citizens  who  are 
worried  about  the  health  ramifications 
of  exposure  to  nearby  abandoned 
waste  sites. 

It  requires  that  EPA  replace  house- 
hold water,  when  warranted  by  condi- 
tions around  a  site.  This  provision, 
which  I  offered  in  committee,  requires 
that  our  citizens  have  at  least  the  very 
basics:  not  only  clean  water  to  drink, 
but  also  to  bathe  in,  to  wash  their 
clothes  in,  and  to  use  for  other  essen- 
tial household  purposes. 

The  bill  also  refines  the  Federal- 
State  relationships  under  Superfund, 
which  are  one  of  the  most  critical  ele- 
ments of  any  effective  cleanup  pro- 
gram. This  is  one  of  the  areas  that  I 
devoted  substantial  attention  to  in 
committee  because  of  its  importance 
to  a  successful  program.  I  was  very  ap- 
preciative that  the  committee  saw  fit 
to  adopt  these  amendments.  They 
would  clarify  the  right  to  the  States  to 
raise  their  own  funds;  extend  the  stat- 
ute of  limitations  for  filing  natural  re- 
source damage  claims;  allow  States  to 
8et  credit  for  State  money  spent  to 
clean  up  Superfund  sites  eligible  for 
Federal  assistance;  and  to  assure  that 
the  treatment  of  ground  and  surface 
water  be  considered  a  part  of  the 
cleanup. 

Mr.  President,  while  this  bill  is  a 
*ood  starting  point  it  is  modest  in 
'cope.  It  does  not  contain  the  adminis- 
trative assistance  program  for  compen- 
sating victims  of  toxic  exposure  in- 
cluded in  last  year's  bill.  Nor  does  it 
contain  a  cause  of  action  for  seeking 
relief  in  Federal  courts.  I  expect  that 
the  committee  will  be  very  active  on 
these  important  issues  this  year.  The 
pilot  administrative  program  offered 
by  my  colleague.  Senator  Mitchell, 
represented  a  good  first  step,  and  I 
look  forward  to  working  with  him  and 
other  members  of  the  committee  in 
fashioning  victims'  compensation  pro- 
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visions. 

In  addition,  a  number  of  issues  were 
left  unresolved  last  year  in  an  effort  to 
forge  a  strong  consensus  late  in  the 
session  last  year.  Mr.  President,  I  ask 
unanimous  consent  that  the  text  of 
my  additional  views  to  the  Environ- 
ment and  Public  Works  Committee 
report  on  last  year's  bill  be  inserted  in 
the  Record  at  the  conclusion  of  my  re- 
marks. These  views  indicate  the  areas 
that  I  would  like  to  see  added  as 
amendments  to  the  bill  introduced 
today. 

BHOPAL 

The  recent  tragedy  in  Bhopal,  India, 
raises  several  critical  issues  relevant  to 
the  reauthorization  of  Superf  und.  The 
lethal  release  of  methyl  isocyanate  by 
the  Union  Carbide  plant  swept  over 
the  populated  city  early  in  the  morn- 
ing. Investigations  have  confirmed 
that  plant  personnel  fled,  emergency 
equipment  failed  to  work,  and  evacu- 
ation measures  were  not  instituted 
until  after  the  release  of  the  poisonous 
gas.  In  the  wake  of  the  worst  industri- 
al accident  in  history,  citizens  and  offi- 
cials around  the  globe  are  asking. 
Could  it  happen  to  us? 

Nowhere  is  the  question  of  safety 
more  important  than  in  the  State  of 
New  Jersey.  The  State  is  the  most 
densely  populated  State  in  the  Nation. 
It  is  also  the  third  largest  producer  of 
chemicals.  Recent  incidents  in  the 
State,  including  an  explosion  that  re- 
leased malathion  into  the  air  over 
heavily  populated  areas,  are  cause  for 
reevaluation  of  safety  precautions  and 
emergency  response  capabilities  in 
New  Jersey  and  other  communities 
across  the  Nation. 

Federal  emergency  response  authori- 
ties stem  for  Superf  und.  In  fact,  EPA 
has  carried  out  more  emergency  re- 
sponse actions  than  planned  cleanup 
actions,  although  most  people  associ- 
ate the  Superfund  program  with  the 
cleanup  of  abandoned  toxic  waste 
sites. 

The  Bhopal  incident  raises  a  host  of 
questions  the  Congress  should  pursue 
during  consideration  of  Superfund  leg- 
islation: 

What  percentage  of  the  American 
public  lives  within  10,  20,  or  50  miles 
of  facilities  that  handle  hazardous  ma- 
terials? 

Do  we  know  what  these  materials 
are  and  what  hazards  they  present  to 
adjacent  communities? 

What  is  the  adequacy  of  emergency 
procedures  of  State  and  Federal  Gov- 


ernments to  respond  to  environmental 
disasters? 

Does  the  National  Response  Team 
set  up  under  Superfund  have  the  capa- 
bility to  provide  or  coordinate  essen- 
tial services  in  the  event  of  a  disaster? 

How  would  relief  funds  be  made 
available  during  and  immediately  fol- 
lowing an  emergency? 

How  would  victims  of  exposure  be 
compensated? 

To  what  extent  do  current  liability 
provisions  under  Superfund  encourage 
the  institution  of  safety  measures? 

Are  penalties  for  nonreporting  of  re- 
leases steep  enough? 

In  addition  to  these  response  issues, 
the  specter  of  daily  exposure  to  chemi- 
cals emitted  as  byproducts  of  chemical 
processes  has  been  raised  by  Bhopal. 
To  respond  to  spills  and  leaks  of 
chemicals,  we  need  to  know  where  fa- 
cilities are  located,  what  chemicals 
they  use  or  produce,  and  in  what 
volume  these  chemicals  are  released 
on  a  routine  basis. 

I  intend  to  introduce  amendments  to 
Superfund  this  year  to  address  some 
of  these  issues.  It  is  my  hope  that  Con- 
gress will  consider  my  legislation 
within  the  context  of  reauthorization 
of  Superfund. 

NEED  TO  EXPAND  SUPERFUND 

Mr.  President,  the  long-awaited  stud- 
ies mandated  by  Superfund  were 
issued  in  December.  They  confirm 
that  we  cannot  afford  to  delay  the  ex- 
pansion and  acceleration  of  the  Super- 
fund  program.  No  longer  can  anyone 
dispute  that  the  time  for  study  has 
ended.  The  major  findings  of  the  stud- 
ies are  persuasive.  EPA  expects  that 
over  2,000  sites  will  be  listed  on  the 
National  Priority  List.  Another  22,000 
sites  are  candidates  for  the  NPL.  If 
these  sites  are  added  at  the  current 
ratio  of  one  to  every  six,  the  list  may 
grow  to  3,700  to  4,200  sites.  These  fig- 
ures could  be  substantially  increased 
as  more  active  hazardous  waste  facili- 
ties, municipal  and  industrial  landfills, 
mining  waste  sites,  leaking  under- 
ground storage  tanks  and  sites  con- 
taminated by  radioactive  wastes  and 
pesticides  become  eligible  for  Super- 
fund  action.  More  than  half  of  the  25 
most  commonly  found  substances  at 
Superfund  sites  are  known  or  suspect- 
ed carcinogens,  and  substances  from 
over  75  percent  of  these  sites  have  in- 
filtrated into  ground  water  sources. 

It  is  our  responsibility  to  give  EPA 
the  direction  and  resources  to  effec- 
tively   mitigate    the    dangers    these 


410 


toxics  present.  There  is  no  question 
that  the  job  is  a  very  large  one,  and 
that  significant  resources  will  be 
needed  to  make  the  Superfund  an  ef- 
fective program.  EPA  estimates  that 
the  average  cost  of  cleaning  up  an 
abandoned  waste  site  is  over  $8  mil- 
lion. This  figure  does  not  take  into  ac- 
count inflation,  deteriorating  condi- 
tions at  many  abandoned  waste  sites, 
compensation  for  damages  to  natural 
resources,  and.  of  critical  importance 
to  the  State  of  New  Jersey,  the  long- 
term  costs  of  maintaining  cleaned-up 
sites.  The  choice  made  between  com- 
pletely cleaning  up  sites,  or  simply 
containing  wastes,  will  also  influence 
cleanup  costs. 

Given  these  assumptions,  EPA  esti- 
mates that  the  cleanup  of  the  first 
1,800  Superfund  sites  will  cost  between 
$11.7  and  $22.7  billion.  This  range  re- 
flects the  assumption  that  responsible 
parties  will  contribute  50  percent  of 
the  cleanup  costs  in  calculating  the 
$11.7  billion  figure  and  40  percent  cal- 
culating the  $22.7  billion  figure.  Re- 
covery from  responsible  parties  has 
been  about  25  percent,  a  much  lower 
figure. 

Clearly,  the  program  will  have  to  be 
funded  at  a  level  far  higher  than  the 
original  $1.6  billion.  Last  year,  the 
Senate  Environment  and  Public  Works 
Committee  recommended  a  funding 
level  of  $7.5  billion  over  the  next  5 
years.  The  House  of  Representatives 
approved  a  funding  level  of  $10.2  bil- 
lion. To  adequately  fund  this  vital 
public  health  program,  the  Congress 
will  have  to  increase  Superfund  re- 
sources significantly.  While  our  bill 
does  not  contain  a  funding  title,  which 
will  be  developed  primarily  in  the  Fi- 
nance Committee,  I  will  support  pro- 
posals to  expand  and  broaden  the  ex- 
isting tax  base.  Last  year,  the  Environ- 
ment and  Public  Works  Committee  de- 
veloped information  on  a  number  of 
proposals  to  spread  the  tax  burden. 
This  was  an  important  effort  which 
should  be  renewed  this  year. 

Mr.  President,  it  is  my  hope  that  we 
can  proceed  rapidly  with  Superfund 
reauthorization.  I  applaud  Chairman 
Stafford  for  putting  this  legislation  at 
the  top  of  our  committee's  agenda.  In 
my  State  of  New  Jersey,  not  1  of  the 
95  sites  on  the  NPL  has  been  com- 
pletely cleaned  up.  This  is  an  intoler- 
able situation.  I  intend  to  work  hard 
with  my  colleagues  on  the  Environ- 
ment and  Public  Works  Committee, 
and  with  the  Finance  Committee,  to 


strengthen  this  program  which  is  of 
such  critical  importance  to  New 
Jersey. 

There  being  no  objection,  the  views 
were   ordered   to   be   printed   in   the 
Record,  as  follows: 
Exhibit  1:  Additional  Views  of  Senator 

Lautenberg  on  S.  2892 
The  chairman  and  ranking  minority 
member  of  the  committee  have  exercised 
vital  leadership  in  securing  nearly  unani- 
mous committee  approval  of  S.  2892.  I  hope 
the  Senate  will  make  consideration  of  this 
bill  a  high  priority  before  the  98th  Congress 
adjourns. 

The  importance  of  an  expanded  and  accel- 
erated Superfund  Program  cannot  be  under- 
stated. Citizens  who  live  in  continual  fear  of 
contaminated  ground  water,  air.  and  soil 
from  abandoned  waste  sites  deserve  to  have 
this  program  implemented  as  quickly  and 
effectively  as  possible.  The  sheer  magnitude 
of  the  task,  and  the  need  for  the  Environ- 
mental Protection  Agency  and  the  States  to 
make  managerial  and  financial  commit- 
ments without  a  loss  of  continuity,  requires 
that  the  Superfund  Program  be  reauthor- 
ized well  before  it  expires  in  October  1985. 

In  the  interest  of  assuring  timely  action 
on  S.  2892.  the  committee  considered  a  5- 
year  $7.5  billion  reauthorization  of  current 
programs.  Members  of  the  committee  were 
provided  with  the  opportunity  to  offer 
amendments,  and  several  were  adopted  that 
will  improve  the  existing  Superfund  Pro- 
gram. To  facilitate  committee  consideration 
of  S.  2892,  however,  several  important  issues 
were  not  considered.  I  hope  the  Senate  will 
be  able  to  address  them  when  it  considers  S. 
2892. 

S.  2892  does  not  address  the  pace  of  the 
program.  Superfund  sites  are  being  added  to 
the  national  priority  list  at  an  astounding 
rate.  Currently,  there  are  546  sites  on  the 
NPL.  Over  the  next  several  years,  the  Envi- 
ronmental Protection  Agency  expects  the 
list  to  grow  to  1.400  to  2,200  sites.  Every 
effort  should  be  made  to  ensure  that  EPA 
has  adequate  resources  to  initiate  cleanups 
and  that  it  do  so  as  quickly  as  possible.  This 
may  require  an  increase  in  funding  and  di- 
rection about  the  pace  at  which  sites  are 
added  to  the  NPL  and  the  speed  with  which 
remedial  investigations  feasibility  studies 
and  remedial  actions  are  undertaken. 

Another  issue  related  to  the  cleanup  of 
sites  is  the  determination  of  "how  clean  is 
clean."  The  committee  gave  this  issue  con- 
siderable attention.  It  resolved  that  the 
Agency  or  State  carrying  out  a  remedial 
action  should  be  provided  with  flexibility  in 
determining  how  much  should  be  cleaned 
up.  S.  2892  requires  that  the  degree  of 
clean-up  always  meets  the  test  of  protection 
of  human  health  and  the  environment.  It  is 
my  view  that  removal  of  hazardous  sub- 
stances, pollutants,  or  contaminants  should 
be  the  preferred  method  of  cleanup  unless 
compelling  evidence  indicates  another  solu- 
tion better  serves  the  public  health  and  en- 
vironment. 
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The  Superfund  Program  must  be  respon- 
sive to  the  citizens  that  live  in  the  vicinity 
of  an  abandoned  waste  site  or  site  of  a  re- 
lease under  the  act.  Citizens  should  have 
the  opportunity  to  petition  EPA  if  a  release 
or  the  threat  of  a  release  poses  imminent 
and  substantial  endangerment  to  human 
health  or  the  environment  and  also  to  peti- 
tion EPA  to  carry  out  nondiscretionary 
duties  under  the  act.  Citizen  suit  provisions 
under  other  environmental  statutes  have 
made  programs  more  responsive  to  the 
public  and  have  generally  improved  Agency 
regulation  and  enforcement  of  such  laws. 
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Mr.  MITCHELL.  Mr.  President,  I  am 
pleased  to  consponsor  the  Superfund 
Improvement  Act  of  1985.  The  bill  we 
introduce  today  is  virtually  identical 
to  the  legislation  approved  by  the 
Committee  on  Environment  and 
Public  Works  last  year. 

It  is  critical  that  this  legislation  be 
enacted  into  law  this  year  because  the 
authorization  for  the  program  expires 
in  September  1985. 

There  is  no  environmental  problem 
of  more  importance  to  the  American 
people  than  the  thousands  of  aban- 
doned hazardous  waste  sites  across 
this  country.  No  area  of  the  United 
States  is  immune  from  the  threat  of 
chemical  contamination  of  our  air,  our 
water  and  land.  No  person  is  immune 
from  the  threat  to  his  or  her  health 
and  well-being  from  toxic  chemicals  in 
the  environment. 

It  is  indeed  ironic  that  this  is  the 
legacy  of  the  modern  chemical  tech- 
nology which  has  so  improved  our 
standard  of  living.  The  Environmental 
Protection  Agency  estimates  that 
there  could  be  as  many  as  22,000  po- 
tentially hazardous  waste  sites  in  this 
country. 

The  Congress  acted  in  1980  to  ad- 
dress this  problem  by  enacting  the  Su- 
perfund law.  We  enacted  a  law  which 
was  based  on  the  principle  that  those 
who  are  responsible  for  chemical  harm 
should  bear  the  costs  of  that  harm. 
This  was  the  basis  for  both  the  strict 
liability  standard  of  the  law,  and  the 
taxation  of  chemical  feedstocks  to 
fund  the  cleanup  of  sites. 

Today  we  are  introducing  legislation 
to  extend  the  life  of  the  Superfund 
law  for  another  5  years.  In  the  4  years 
since  we  enacted  the  original  statute, 
we  have  learned  that  the  magnitude  of 


the  problem  is  far  greater  than  we  ex- 
pected. The  $1.6  bill  fund  authorized 
in  1980  will  probably  clean  up  only  170 
of  the  546  worst  sites  now  on  EPA's 
priority  list.  The  average  cost  of  clean- 
ing up  each  site  has  increased  from  an 
estimated  $2.5  million  in  1980  to  $4.5 
million  in  1983  to  $6.5  million  in  1984. 

We  are  proposing  a  modest  bill 
which  will  permit  the  continuation  of 
the  current  program  at  a  slightly  in- 
creased pace. 

EPA  officials  have  stated  that  the 
current  program— 130  site  cleanups  a 
year— would  cost  $5.2  billion  over  5 
years.  This  estimate  is  misleading.  It 
does  not  include  the  cost  of  payment 
of  natural  resource  claims  authorized 
under  the  current  law.  Although 
claims  of  $2.7  billion  have  been  filed, 
none  have  yet  been  paid.  Moreover, 
EPA's  cost  estimate  assumes  no  infla- 
tion between  1986  and  1990,  and  no  in- 
crease in  construction  costs  at  sites.  It 
was  these  factors  in  part  that  led  the 
members  of  the  Environment  and 
Public  Works  Committee  last  year  to 
recommend  a  Superfund  Program  of 
$7.5  billion  over  5  years. 

VICTIM  ASSISTANCE 

The  law  now  makes  no  provision  for 
compensation  to  the  human  victims  of 
exposure  to  hazardous  chemicals. 
Compensation  is,  however,  available 
for  damage  to  natural  resources  owned 
by  State  and  Federal  authorities.  As  I 
have  said  since  1980,  this  represents  a 
misguided  set  of  priorities  which  ele- 
vates things  over  people. 

For  4  years,  I  have  been  advocating 
the  addition  of  compensation  for 
injury  to  persons  to  the  Superfund 
law,  through  a  combination  of  judicial 
and  administrative  remedies. 

It  is  necessary  and  justified  that 
each  of  these  avenues  provide  resource 
to  people  injured  from  exposure  to 
hazardous  substances.  Together,  these 
kinds  of  remedies  place  injury  to 
people  on  the  same  footing  as  damage 
to  property.  I  am  convinced,  by  the 
record  of  the  Environment  Committee 
and  the  general  debate  over  the  past 
years,  that  a  genuine  need  for  this 
kind  of  compensation  exists.  And  I  am 
convinced  that  we,  as  a  society,  will 
provide  such  compensation  in  a  com- 
prehensive fashion.  We  will  provide  it 
because  ultimately,  the  equity  of  shift- 
ing the  burden  of  harm  from  the 
victim  to  the  responsible  party  will  be 
self-evident  and  irrefutable. 

The  bill  we  introduce  today  does  not 
contain  a  detailed  recommendation  on 
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victim  compensation.  This  should  not 
be  construed  to  mean  that  we  do  not 
intend  to  address  that  issue.  I  will  in- 
troduce legislation  in  the  near  future 
on  that  subject,  and  I  intend  to  offer 
such  a  proposal  in  the  Environment 
Committee  this  year. 

The  legislation  we  adopted  last  year 
established  a  demonstration  program 
of  administrative  victim  assistance  in 
five  States  to  be  selected  by  EPA.  I 
personally  believe  that  such  a  program 
could  be  and  should  be  operated  from 
the  human  health  threat  of  hazardous 
substances  in  the  environment.  I  am 
therefore  at  this  time  reexamining  the 
various  suggestions  put  forth  during 
the  Superfund  debate  last  year,  with 
respect  to  victim  assistance.  I  hope  to 
develop  a  proposal  which  is  both  work- 
able and  equitable,  and  more  compre- 
hensive in  scope. 

Mr.  President,  this  is  a  modest  piece 
of  legislation.  It  does  not  expand 
greatly  the  regulatory  authorities  of 
the  current  law.  It  is  essentially  a  re- 
authorization of  the  current  program. 
We  must  move  expeditiously  to  enact 
it. 
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SUPERFUND  IMPROVEMENT  ACT  OF  1985 

Mr.  HUMPHREY.  Mr.  President,  I 
am  pleased  to  join  Senator  Stafford 
and  other  members  of  the  Committee 
on  Environment  and  Public  Works 
today  as  a  cosponsor  of  the  Superfund 
Improvement  Act  of  1985. 

It  is  particularly  significant  that  this 
legislation  is  being  introduced  on  this, 
the  first  day  of  the  99th  Congress. 
The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  or  Superfund,  will  expire 
at  the  end  of  the  present  fiscal  year. 
However,  the  work  of  the  Superfund 
Program  has  just  begun.  Thousands  of 
hazardous  waste  sites,  including  many 
in  my  State,  await  action  under  the 
program.  It  is  absolutely  imperative 
that  the  Congress  moves  quickly  to  re- 
authorize this  important  environmen- 
tal statute. 

We  have  learned  a  great  deal  over 
the  initial  years  of  the  Superfund  Pro- 
gram. Importantly,  we  now  have  a 
better  understanding  of  the  scope  of 
the  problem,  and  it  is  far  larger  than 


originally  anticipated.  Further,  it  has 
become  clear  that  we  must  devote  con- 
siderably more  resources  than  we  have 
in  the  past  to  the  clean  up  of  these 
sites.  Indeed,  the  Environmental  Pro- 
tection Agency  recently  told  the  Con- 
gress that  their  projections  for  per-site 
clean-up  costs  have  risen  to  well  over 
$8  million. 

In  New  Hampshire,  where  we  seem 
to  have  more  than  our  share  of  haz- 
ardous waste  sites,  I  have  had  the  op- 
portunity to  work  closely  with  local, 
State,  and  Federal  officials  in  the 
cleanup  efforts.  I  have  seen  first  hand 
that  there  are  many  areas  where  we 
can  improve  the  program  to  make  it 
work  better  and  faster. 

The  Committee  on  Environment  and 
Public  Works  spent  a  great  deal  of 
time  in  the  last  Congress  looking  into 
the  scope,  problems,  and  priorities  of 
the  program.  I  believe  that  the  results 
of  the  committee's  work,  which  are 
largely  reflected  in  the  bill  being  in- 
troduced today,  successfully  address 
needed  expansion  and  improvements 
to  the  Superfund  Program.  I  am  par- 
ticularly pleased  that  the  bill  as  intro- 
duced also  contains  a  provision  that 
will  provide  for  a  program  to  increase 
our  understanding  of  health  effects  as- 
sociated with  Superfund  sites. 

Mr.  President,  it  is  very  important 
that  we  move  quickly  on  a  Superfund 
extension.  I  urge  my  colleagues  to  ac- 
tively support  speedy  consideration  of 
this  legislation. 
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99th  CONGRESS 
1st  Session 


S.51 


To  extend  and  amend  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  3,  1985 

Mr.  Stafford  (for  himself,  Mr.  Chafee,  Mr.  Durenberoer,  Mr.  Humphrey, 
Mr.  Hart,  Mr.  Moynihan,  Mr.  Mitchell,  Mr.  Baucus,  Mr.  Lauten- 
bero,  and  Mr.  Cranston)  introduced  the  following  bill;  which  was  read 
twice  and  referred  to  the  Committee  on  Environment  and  Public  Works 


A  BILL 

To  extend  *and  amend  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  of  1980,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  referred  to  as  the  "Superfund  Improve- 

4  ment  Act  of  1985". 

5  TITLE  I 

6  INDIAN  TRIBE  8 

7  Sec.  101.  (a)  Section  101  of  the  Comprehensive  Envi- 

8  ronmental  Response,   Compensation,   and  Liability  Act  of 

9  1980  is  amended— 
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1  (1)  by  striking  "and"   at  the  end  of  paragraph 

2  (31),  striking  the  period  at  the  end  of  paragraph  (32), 

3  and  adding  a  new  paragraph  as  follows: 

4  "(33)  Indian  tribe'  means  any  Indian  tribe,  band, 

5  nation,  or  other  organized  group  or  community,  includ- 

6  ing  any  Alaska  Natije  village  but  not  including  any 

7  Alaska  Native  regional  or  village  corporation,  which  is 

8  recognized  as   eligible  for  the   special  programs   and 

9  services  provided  by  the  United  States  to  Indians  be- 

10  cause  of  their  status  as  Indians;  and"; 

11  (2)  in  paragraph  (16)  by  striking  "or"  the  last 

12  time  it  appears  and  by  inserting  before  the  semicolon 

13  at  the  end  thereof  the  following:  ",  any  Indian  tribe, 

14  or,  if  such  resources  are  subject  to  a  trust  restriction 

15  on  alienation,  any  member  of  an  Indian  tribe". 

16  (b)  Section  104(c)(3)  of  the  Comprehensive  Environmen- 

17  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

18  amended  by  adding  at  the  end  thereof  the  following:  "In  the 

19  case  of  remedial  action  to  be  taken  on  land  or  water  held  by 

20  an  Indian  tribe,  held  by  the  United  States  in  trust  for  Indi- 

21  ans,  held  by  a  member  of  an  Indian  tribe  (if  such  land  or 

22  water  is  subject  to  a  trust  restriction  on  alienation),  or  other- 

23  wise  within  the  borders  of  an  Indian  reservation,  the  require- 

24  ments   of  this   paragraph  for  assurances   regarding  future 

25  maintenance  and  cost-sharing  shall  not  apply,  and  the  Presi- 
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1  dent  shall  provide  the  assurance  required  by  this  paragraph 

2  regarding  the  availability  of  a  hazardous   waste   disposal 

3  facility.". 

4  (c)  Section  104(d)  of  the  Comprehensive  Environmental 

5  Response,    Compensation,    and   Liability   Act   of    1980   is 

6  amended  by  inserting  "or  Indian  tribe"  after  the  phrase  "po- 

7  litical  subdivision  thereof"  both  times  that  phrase  occurs,  and 

8  by  inserting  "or  Indian  tribe"  after  the  phrase  "political  sub- 

9  division"  both  times  that  phrase  occurs. 

10  (d)  Section  107  of  the  Comprehensive  Environmental 

11  Response,    Compensation,   and   Liability   Act   of   1980   is 

12  amended— 

13  (1)  in  subsection  (a)  by  inserting  "or  an  Indian 

14  tribe"  after  "State"; 

15  (2)  in  subsection  (f)  by  inserting  after  "State"  the 

16  third  time  that  word  appears  the  following:  "and  to 

17  any  Indian  tribe  for  natural  resources  belonging  to, 

18  managed  by,  controlled  by,  or  appertaining  to  such 

19  tribe,  or  held  in  trust  for  the  benefit  of  such  tribe,  or 

20  belonging  to  a  member  of  such  tribe  if  such  resources 

21  are  subject  to  a  trust  restriction  on  alienation:";  by  in- 

22  serting  "or  Indian  tribe"  after  "State"  the  fourth  time 

23  that  word  appears;  by  adding  before  the  period  at  the 

24  end  of  the  first  sentence  the  following:  ",  so  long  as,  in 

25  the  case  of  damages  to  an  Indian  tribe  occurring  pursu- 
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1  ant  to  a  Federal  permit  or  license,  the  issuance  of  that 

2  permit  or  license  was  not  inconsistent  with  the  fiduci- 

3  ary  duty  of  the  United  States  with  respect  to  such 

4  Indian  tribe";  and  by  inserting  ^r,  the  Indian  tribe" 

5  after  "State  government"; 

6  (3)  in  subsection  (i)  by  inserting  "or  Indian  tribe" 

7  after  "State"  the  first  time  it  appears;  and 

8  (4)  in  subsection  (j)  by  inserting  "or  Indian  tribe" 

9  after  "State"  the  first  time  it  appears. 

10  (e)  Section  111  of  the  Comprehensive  Environmental 

11  Response,    Compensation,    and   Liability   Act    of    1980   is 

12  amended — 

13  (1)  in  subsection  (b)  by  inserting  before  the  period 

14  at  the  end  thereof  the  following:  ^"r  or  by  any  Indian 

15  tribe  or  by  the  United  States  acting  on  behalf  of  any 

16  Indian  tribe  for  natural  resources  belonging  to,  man- 

17  aged  by,  controlled  by,  or  appertaining  to  such  tribe,  or 

18  held  in  trust  for  the  benefit  of  such  tribe,  or  belonging 

19  to  a  member  of  such  tribe  if  such  resources  are  subject 

20  to  a  trust  restriction  on  alienation"; 

21  (2)  in   subsection  (c)(2)  by  inserting  "or  Indian 

22  tribe"  after  "State"; 

23  (3)  in  subsection  (f)  by  inserting  "or  Indian  tribe" 

24  after  "State";  and 
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1  (4)  in  subsection  (i)  by  inserting  after  "State,"  the 

2  following:  "and  by  the  governing  body  of  any  Indian 

3  tribe  having  sustained  damage  to  natural  resources  be- 

4  longing  to,  managed  by,  controlled  by,  or  appertaining 

5  to  such  tribe,  or  held  in  trust  for  the  benefit  of  such 

6  tribe,  or  belonging  to  a  member  of  such  tribe  if  such 

7  resources     are     subject    to     a    trust    restriction    on 

8  alienation,". 

9  (f)  Section  112(d)  of  the  Comprehensive  Environmental 

10  Response,  Compensation,  and  Liability  Act  of  1980  (as  re- 

11  written  by  this  Act)  is  amended  by  adding  before  the  period 

12  at  the  end  of  the  proviso  the  following:  ",  nor  against  an 

13  Indian  tribe  until  the  United  States,  in  its  capacity  as  trustee 

14  for  the  tribe,  gives  written  notice  to  the  governing  body  of 

15  the  tribe  that  it  will  not  present  a  claim  or  commence  an 

16  action  on  behalf  of  the  tribe  or  fails  to  present  a  claim  or 

17  commence  an  action  within  the  time  limitations  specified  in 

18  this  subsection". 

19  (g)  Title  I  of  the  Comprehensive  Environmental  Re- 

20  sponse,  Compensation,  and  Liability  Act  of  1980  is  amended 

21  by  adding  at  the  end  thereof  the  following  new  section: 

22  "INDIAN  TRIBES 

23  "Sec.  116.  The  governing  body  of  an  Indian  tribe  shall 

24  be  afforded  substantially  the  same  treatment  as  a  State  with 

25  respect  to  the  provisions  of  section  103(a)  (regarding  notifica- 

26  tion  of  releases),  section  104(c)(2)  (regarding  consultation  on 
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1  remedial  actions),  section  104(e)  (regarding  access  to  infor- 

2  mation),  section  104(i)  (regarding  cooperation  in  establishing     , 

3  and  maintaining  national  registries),~and  section  105  (regard- 

4  ing  roles  and  responsibilities  under  the  national  contingency 

5  plan  and  submittal  of  priorities  for  remedial  action,  but  not 

6  including  the  provision  regarding  the  inclusion  of  at  least  one 

7  facility  per  State  on  the  national  priority  list).". 

8  COMMUNITY  RELOCATION 

9  Sec.  102.  (a)  The  second  sentence  of  paragraph  (23)  of 

10  section  101  of  the  Comprehensive  Environmental  Response, 

11  Compensation,  and  Liability  Act  of  1980  is  amended  by  in- 

12  serting  after  "not  otherwise  provided  for,"  the  phrase  "costs 

13  of  permanent  relocation  of  residents  where  it  is  determined 

14  that  such  permanent  relocation  is  cost  effective  or  may  be 

15  necessary  to  protect  health  or  welfare,"  and  by  striking  out 

16  the  semicolon  at  the  end  thereof  and  inserting  in  lieu  thereof 

17  a  period  and  the  following:  "In  the  case  of  a  business  located 

18  in  an  area  of  evacuation  or  relocation,  the  term  may  also 

19  include  the  payment  of  those  installments  of  principal  and 

20  interest  on  business  debt  which  accrue  between  the  date  of 

21  evacuation  or  temporary  relocation  and  thirty  days  following 

22  the  date  that  permanent  relocation  is  actually  accomplished 

23  or,  if  permanent  relocation  is  formally  rejected  as  the  appro- 

24  priate  response,  the  date  on  which  evacuation  or  temporary 

25  relocation  ceases.  In  the  case  of  an  individual  unemployed  as 

26  a  result  of  such  evacuation  or  relocation,  it  may  also  include 
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1  the  provision  of  assistance  identical  to  that  authorized  by  sec- 

2  tions  407,  408,  and  409  of  the  Disaster  Relief  Act  of  1974: 

3  Provided,  That  the  costs  of  such  assistance  shall  be  paid  from 

4  the  Trust  Fund;". 

5  (b)  Section  104(c)(1)  of  the  Comprehensive  Environmen- 

6  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

7  amended  by  inserting  before  "authorized  by  subsection  (b)  of 

8  this  section,"  the  phrase  "for  permanent  relocation  or". 

9  ALTERNATIVE  WATER  8UPPLIE8 

10  Sec.  103.  Section  101  of  the  Comprehensive  Environ- 

11  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

12  is  amended  by  striking  the  period  at  the  end  of  paragraph 

13  (30)  and  inserting  in  lieu  thereof  a  semicolon;  and  by  adding 

14  after  new  paragraph  (33)  the  following  new  paragraph: 

15  "(34)  'alternative  water  supplies'  includes,  but  is 

16  not  limited  to,  drinking  water  and  household  water 

17  supplies.". 

18  STATE  CREDIT 

19  Sec.  104.  (a)  Section  104(c)(3)  of  the  Comprehensive 

20  Environmental  Response,  Compensation,  and  Liability  Act  of 

21  1980  is  amended  by  striking  "The  President  shall  grant  the 

22  State  a  credit  against  the  share"  and  all  that  follows  down 

23  through  the  end  of  such  section  104(c)(3)  and  inserting  in  lieu 

24  thereof  the  following:  "In  determining  the  portion  of  the 

25  costs  referred  to  in  this  section  which  is  required  to  be  paid 

26  by  a  participating  State,  the  President  shall  grant  the  State  a 
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1  credit  for  amounts  expended  or  obligated  by  such  State  or  by 

2  a  political  subdivision  thereof  after  January  1,  1978,  and 

3  before  December  11,  1980,  for  any  response  action  costs 

4  which  are  covered  by  section  111(a)  (1)  or  (2)  and  which  are 

5  incurred  at  a  facility  or  release  listed  pursuant  to  section 

6  105(8).  Such  credit  shall  have  the  effect  of  reducing  the 

7  amount  which  the  State  would  otherwise  be  required  to  pay 

8  in  connection  with  assistance  under  this  section.". 

9  (b)(1)  Section  104(d)(1)  of  the  Comprenhensive  Environ- 

10  mental  Response,  Compensation,  and  Liability  Act  of  1980  is 

11  amended  by  adding  the  following  new  sentence:  "For  the 

12  purposes  of  the  last  sentence  of  subsection  (c)(3)  of  this  sec- 

13  tion,  the  President  may  enter  into  a  contract  or  cooperative 

14  agreement  with  a  State  under  this  paragaraph  under  which 

15  such  State  will  take  response  actions  in  connection  with  re- 

16  leases  listed  pursuant  to  section  105(8)(B),  using  non-Federal 

17  funds  for  such  response  actions,  in  advance  of  and  without 

18  any  obligation  by  the  President  of  amounts  from  the  Fund  for 

19  such  response  actions.". 

20  (2)  Section   104(c)(3)  of  the  Comprehensive  Environ- 

21  mental  Response,  Compensation,  and  Liability  Act  of  1980  if 

22  further  amended  by  adding  the  following  sentence:   "The 

23  President  shall  grant  the  State  a  credit  against  the  share  of 

24  costs  for  which  it  is  responsible  under  this  paragraph  for  any 

25  reasonable,    documented,    direct   out-of-pocket   non-Federal 
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1  funds  expended  or  obligated  by  the  State  under  a  contract  or 

2  cooperative  agreement  under  the  last  sentence  of  subsection 

3  (d)(1).".     -    — 

4  FUNDING  OF  REMEDIAL  ACTION  AT  FACILITY  OWNED  BY  A 

5  STATE    OR    POLITICAL    SUBDIVISION    BUT    OPERATED 

6  PRIVATELY 

7  Sec.  105.  Section  104(c)(3)  of  the  Comprehensive  Envi- 

8  ronmental  Response,   Compensation,   and  Liability  Act  of 

9  1980  is  amended—     / 

10  (1)  by  amending  section  104(c)(3)(C)(ii)  to  read  as 

1 1  follows: 

12  "(ii)  50  per  centum  (or  such  greater  amount 

13  as    the    President    may    determine    appropriate, 

14  taking  into  account  the  degree  of  responsibility  of 

15  the  State  or  political  subdivision  for  the  release)  of 

16  the  capital,  future  operation,  and  future  mainte- 

17  nance  costs  of  the  response  action  relating  to  a 

18  release  at  a  facility,  primarily  used  for  treatment, 

19  storage,  or  disposal,  that  was  owned  and  operated 

20  by  the  State  or  a  political  subdivision  thereof  at 

21  the  time  of  any  disposal  of  hazardous  substances 

22  is  such  facility.  For  the  purpose  of  subparagraph 

23  (c)(ii)  of  this  paragraph,  the  term  'facility'  does 

24  not  include  navigable  waters  or  the  beds  underly- 

25  ing  those  waters.";  and 
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1  (2)  by  adding  at  the  end  thereof  the  following:  "In 

2  the  case  of  any  State  which  has  paid,  at  any  time  after 

3  the  date  of  the  enactment  of  the  Superfund  Improve- 

4  ment  Act  of  1985,  in  excess  of  10  per  centum  of  the 

5  costs  of  remedial  action  at  a  facility  owned  but  not  op- 

6  erated  by  such  State  or  by  a  political  subdivision  there- 

7  of,  the  President  shall  use  money  in  the  Fund  to  pro- 

8  vide  reimbursement  to  such  State  for  the  amount  of 

9  such  excess.". 

10  SELECTION  OF  REMEDIAL  ACTIONS 

11  Sec.  106.  Section  104(c)(4)  of  the  Comprehensive  Envi- 

12  ronmental  Response,   Compensation,   and  Liability  Act  of 

13  1980  is  amended  to  read  as  follows: 

14  "(4)(A)  The  President  shall  select  appropriate  remedial 

15  actions  determined  to  be  necessary  to  carry  out  this  section 

16  which,  to  the  extent  practicable,  are  in  accordance  with  the 

17  national  contingency  plan  and  which  provide  for  cost-effec- 

18  tive  response.  In  evaluating  the  cost-effectiveness  of  pro- 

19  posed  alternative  remedial  actions,  the  President  shall  take 

20  into  account  the  total  short-  and  long-term  costs  of  such  ac- 

21  tions,  including  the  costs  of  operation  and  maintenance  for 

22  the    entire    period    during    which    such    activities    will    be 

23  required. 

24  "(B)  Remedial  actions  in  which  treatment  which  signifi- 

25  cantly  reduces  the  volume,  toxicity  or  mobility  of  the  hazard- 

26  ous  substances  is  a  principal  element,  are  to  be  preferred  over 
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1  remedial  actions  not  involving  such  treatment.  The  offsite 

2  transport  and  disposal  of  hazardous  substances  or  contami- 

3  nated  materials  without  such  treatment  should  be  the  least 

4  favored  alternative  remedial  action,  where  practicable  treat- 

5  ment  technologies  are  available.  # 

6  "(C)  Remedial  actions  selected  under  this  paragraph  or 

7  otherwise  required  or  agreed  to  by  the  President  under  this 

8  Act  shall  attain  a  degree  of  cleanup  of  hazardous  substances, 

9  pollutants,  and  contaminants  from  the  environment  and  of 

10  control  of  further  release  at  a  minimum  which  assures  protec- 

11  tion  of  human  health  and  the  environment.  Such  remedial 

12  actions  shall  be  relevant  and  appropriate  under  the  circum- 

13  stances  presented  by  the  release  or  threatened  release  of  such 

14  substance,  pollutant,  or  contaminant. 

15  "(D)  No  permit  shall  be  required  under  subtitle  C  of  the 

16  Solid  Waste  Disposal  Act  for  the  portion  of  any  removal  or 

17  remedial   action  conducted  pursuant  to   this   Act   entirely 

18  onsite:  Provided,  That  any  onsite  treatment,  storage,  or  dis- 

19  posal  of  hazardous  substances,  pollutants,  or  contaminants 

20  shall  comply  with  the  requirements  of  subparagraph  (C). 

21  "(E)  Subject  to  the  requirements  of  this  paragraph,  the 

22  President  shall  select  the  appropriate  remedial  action  which 

23  provides  a  balance  between  the  need  for  protection  of  public 

24  health  and  welfare  and  the  environment  at  the  facility  under 

25  consideration,  and  the  availability  of  amounts  from  the  Fund 
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1  to  respond  to  other  sites  which  present  or  may  present  a 

2  threat  to  public  health  or  welfare  or  the  environment,  taking 

3  into  consideration  the  relative  immediacy  of  such  threats.". 

4  STATE  AND  FEDERAL  CONTRIBUTIONS  TO  OPERATION  AND 

5  MAINTENANCE 

6  Sec.  107.  Section  104(c)  of  the  Comprehensive  Envi- 

7  ronmental  Response,   Compensation,   and  Liability  Act  of 

8  1980  is  amended  by  adding  the  following  new  paragraphs: 

9  "(5)  For  the  purposes  of  paragraph  (3)  of  this  subsec- 

10  tion,  in  the  case  of  ground  or  surface  water  contamination, 

11  completed  remedial  action  includes  the  completion  of  treat- 

12  ment  or  other  measures,  whether  taken  onsite  or  off  site,  nec- 

13  essary  to  restore  ground  and  surface  water  quality  to  a  level 

14  „that  assures  protection  of  human  health  and  the  environment. 

15  With  respect  to  such  measures,  the  operation  of  such  meas- 
il6  ures  form  period  up  to  five  years  after  the  construction  or 

17  Mastallatk)n.and-€ommencement  of  operation  shall  be  consid- 

18  ered  remedial  action.  Activities  required  to  maintain  the  ef- 

19  fectiveness  of  such  measures  following  such  period  or  the 

20  completion  of  remedial  action,  whichever  is  earlier,  shall  be 

21  considered  operation  or  maintenance. 

22  "(6)  During  any  period  after  the  availability  of  funds 

23  received  by  the  Trust  Fund  under  sections  4611  and  4661  of 

24  the  Internal  Revenue  Code  of  1954  or  section  221(b)(2)  of 

25  this  Act,  the  Federal  share  of  the  payment  of  costs  for  oper- 

26  ation  and  maintenance  pursuant  to  paragraph  (3)(C)(i)  or 
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1  paragraph  (5)  of  this  subsection  shall  be  from  funds  received 

2  by  the  Trust  Fund  under  section  221(b)(1)(B).". 

3  SITING  OF  HAZARDOUS  WASTE  FACILITIES 

4  Sec.  108.  Section  104(c)  of  the  Comprehensive  Envi- 

5  ronmental  Response,  Compensation,  and  Liability  Act  of 

6  1980  is  amended  by  adding  the  following  new  paragraph: 

7  "(7)  Effective  four  years  after  the  date  of  enactment  of 

8  this  paragraph,  the  President  shall  not  provide  any  remedial 

9  actions  pursuant  to  this  section  unless  the  State  in  which  the 

10  release  occurs  first  enters  into  a  contract  or  cooperative 

11  agreement  with  the  President  providing  assurances  deemed 

12  adequate  by  the  President  that  the  State  will  assure  the 

13  availability  of  hazardous  waste  treatment  or  disposal  facilities 

14  acceptable  to  the  President  and  in  compliance  with  the  re- 

15  quirements  of  subtitle  C  of  the  Solid  Waste  Disposal  Act 

16  with  adequate  capacity  for  the  destruction,  treatment,  or 

17  secure  disposition  of  all  hazardous  wastes  that  are  reasonably 

18  expected  to  be  generated  within  the  State  during  the  twenty- 

19  year  period  following  the  date  of  such  contract  or  cooperative 

20  agreement  and  to  be  disposed  of,  treated,  or  destroyed.". 

21  COOPERATIVE  AGREEMENTS 

22  Sec.  109.  Section  104(d)(1)  of  the  Comprehensive  En- 

23  vironmental  Response,  Compensation,  and  Liability  Act  of 

24  1980  is  amended  by  striking  all  of  the  existing  paragraph 

25  (other  than  that  added  by  this  Act)  and  substituting  the 

26  following: 
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1  "(d)(1)  Where  the  President  determines  that  a  State  or 

2  political  subdivision  has  the  capability  to  carry  out  any  or  all 

3  of  the  actions  authorized  in  this  section,  the  President  may, 

4  in  his  discretion,  enter  into  a  contract  or  cooperative  agree- 

5  ment  and  combine  any  existing  cooperative  agreements  with 

6  such  State  or  political  subdivision  to  take  such  actions  in  ac- 

7  cordance  with  criteria  and  priorities  established  pursuant  to 

8  section  105(8)  of  this  title  and  to  be  reimbursed  from  the 

9  Fund  for  the  reasonable  response  costs  and  related  activities 

10  associated  with  the  overall  implementation,  coordination,  en- 

11  forcement,  training,  community  relations,  site  inventory  and 

12  assessment  efforts,  and  administration  of  remedial  activities 

13  authorized  by  this  Act.  Any  contract  made  hereunder  shall  be 

14  subject  to  the  cost-sharing  provisions  of  subsection  (c)  of  this 

15  section.". 

16  HEALTH-RELATED  AUTHORITIES 

17  Sec.  110.  (a)  Section  104(i)  of  the  Comprehensive  En- 

18  vironmental  Response,  Compensation,  and  Liability  Act  of 

19  1980  is  amended  by  inserting  "(1)"  after  "(i)",  by  redesignat- 

20  ing  paragraphs  (1),  (2),  (3),  (4),  and  (5)  as  subparagraphs  (A), 

21  (B),  (C),  (D),  and  (E),  and  by  adding  the  following  new  para- 

22  graphs: 

23  "(2)  The  Agency  for  Toxic  Substances  and  Disease 

24  Registry  shall  provide  consultations  upon  request  on  health 

25  issues  relating  to  exposure  to  hazardous  or  toxic  substances, 

26  on  the  basis  of  available  information,  to  the  Environmental 
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1  Protection  Agency,  State  officials,  and  local  officials.  Such 

2  consultations  to  individuals  may  be  provided  by  States  under 

3  cooperative  agreements  established  under  this  Act. 

4  "(3)(A)  The  Administrator  shall  perform  a  health  assess- 

5  ment  for  each  release,  threatened  release  or  facility  on  the 

6  National  Priority  List  established  under  section  105.  Such 

7  health  assessment  shall  be  completed  not  later  than  two 

8  years  after  the  date  of  enactment  of  the  Superfund  Improve- 

9  ment  Act  of  1985  for  each  release,  threatened  release  or  fa- 

10  cility  proposed  for  inclusion  on  such  list  prior  to  such  date  of 

1 1  enactment  or  not  later  than  one  year  after  the  date  of  propos- 

12  al  for  inclusion  on  such  list  for  each  release,  threatened  re- 

13  lease  or  facility  proposed  for  inclusion  on  such  list  after  such 

14  date  or  enactment.  The  Administrator  shall  also  perform  a 

15  health  assessment  for  each  facility  for  which  one  is  required 

16  under  section  3005Q)  of  the  Solid  Waste  Disposal  Act  and, 

17  upon  request  of  the  Administrator  of  the  Environmental  Pro- 

18  tection  Agency  or  a  State,  for  each  facility  subject  to  this  Act 

19  or  subtitle  C  of  the  Solid  Waste  Disposal  Act,  where  there  is 

20  sufficient  data  as  to  what  hazardous  substances  are  present  in 

21  such  facility. 

22  "(B)  The  Administrator  may  perform  health  assess- 

23  ments  for  releases  or  facilities  where  individual  persons  or 

24  licensed  physicians  provide  information  that  individuals  have 

25  been  exposed  to  a  hazardous  substance,  for  which  the  proba- 
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1  ble  source  of  such  exposure  is  a  release.  In  addition  to  other 

2  methods  (formal  or  informal)  of  providing  such  information, 

3  such  individuakpersons  or  licensed  physicians  may  submit  a 

4  petition  to  the  Administrator  providing  such  information  and 

5  requesting  a  health  assessment.  If  such  a  petition  is  submit- 

6  ted  and  the  Administrator  does,  not  initiate  a  health  assess- 

7  ment,  the  Administrator  shall  provide  a  written  explanation 

8  of  why  a  health  assessment  is  not  appropriate. 

9  "(C)  In  determining  sites  at  which  to  conduct  health 

10  assessments  under  this  paragraph,  the  Administrator  of  the 

1 1  Agency  for  Toxic  Substances  and  Disease  Registry  shall  give 

12  priority  to  those  facilities  or  sites  at  which  there  is  document- 

13  ed  evidence  of  release  of  hazardous  substances,  at  which  the 

14  potential  risk  to  human  health  appears  highest,  and  for  which 

15  in  the  judgment  of  the  Administrator  of  such  Agency  existing 

16  health  assessment  data  is  inadequate  to  assess  the  potential 

17  risk  to  human  health  as  provided  in  subparagraph  (E). 

18  "(D)  Any  State  or  political  subdivision  carrying  out  an 

19  assessment  shall  report  the  results  of  the  assessment  to  the 

20  Administrator  of  such  Agency,  and  shall  include  recommen- 

21  Nations  with  respect  to  further  activities  which  need  to  be 

22  carried  out  under  this  section.  The  Administrator  of  such 

23  Agency  shall  include  the  same  recommendation  in  a  report 

24  on  the  results  of  any  assessment  carried  out  directly  by  the 

25  Agency,  and  shall  issue  periodic  reports  which  include  the 
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1  results    of    all    the    assessments    carried    out    under    this 

2  paragraph. 

3  "(E)  For  the  purposes  of  this  subsection  and  section 

4  111(c)(4),  the  term  'health  assessments'  shall  include  prelimi- 

5  nary  assessments  of  the  potential  risk  to  human  health  posed 

6  by  individual  sites  and  facilities,  based  on  such  factors  as  the 

7  nature  and  extent  of  contamination,  the  existence  of  potential 

8  for  pathways  of  human  exposure  (including  ground  or  surface 

9  water  contamination,  air  emissions,  and  food  chain  contami- 

10  nation),  the  size  and  potential  susceptibility  of  the  community 

11  within  the  likely  pathways  of  exposure,  the  comparison  of 

12  expected  human  exposure  levels  to  the  short-term  and  long- 

13  term  health  effects  associated  with  identified  contaminants 

14  and  any  available  recommended  exposure  or  tolerance  limits 

15  for  such  contaminants,  and  the  comparison  of  existing  mor- 

16  bidity  and  mortality  data  on  diseases  that  may  be  associated 

17  with  the  observed  levels  of  exposure.  The  assessment  shall 

18  include  an  evaluation  of  the  risks  to  the  potentially  affected 

19  population  from  all  sources  of  such  contaminants,  including 

20  known  point  or  nonpoint  sources  other  than  the  site  or  facili- 

21  ty  in  question.  A  purpose  of  such  preliminary  assessments 

22  shall  be  to  help  determine  whether  full-scale  health  or  epide- 

23  miological  studies  and  medical  evaluations  of  exposed  popula- 

24  tions  shall  be  undertaken. 
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1  "(F)  At  the  completion  of  each  health  assessment  the 

2  Administrator  shall  provide  the  Administrator  of  the  Envi- 

3  ronmental  Protection  Agency  and  each  affected  State  with 

4  the  results  of  such  assessment,  together  with  any  recommen- 

5  dations  for  further  action  under  this  subsection  or  otherwise 

6  under  this  Act. 

7  "(G)  In  any  case  in  which  a  health  assessment  per- 

8  formed  under  this  paragraph  (including  one  required  by  sec- 

9  tion  3005(j)  of  the  Solid  Waste  Disposal  Act)  discloses  the 

10  exposure  of  a  population  to  the  release  of  a  hazardous  sub- 

11  stance,  the  costs  of  such  health  assessment  may  be  recovered 

12  as  a  cost  of  response  under  section  107  of  this  Act  from  per- 

13  sons  causing  or  contributing  to  such  release  of  such  hazard- 

14  ous  substance  or,  in  the  case  of  multiple  releases  contributing 

15  to  such  exposure,  to  all  such  releases. 

16  "(4)  Whenever,  in  the  judgment  of  the  Administrator,  it 

17  is  appropriate  on  the  basis  of  the  results  of  a  health  assess- 

18  ment,  the  Administrator  shall  conduct  a  pilot  study  of  health 

19  effects  for  selected  groups  of  exposed  individuals,  in  order  to 

20  determine  the  desirability  of  conducting  full  scale  epidemio- 

21  logical  or  other  health  studies  of  the  entire  exposed  popula- 

22  tion.  Whenever  in  the  judgment  of  the  Administrator  it  is 

23  appropriate  on  the  basis  of  the  results  of  such  pilot  study,  the 

24  Administrator  shall  conduct  such  full  scale  epidemiological  or 

25  other  health  studies  as  may  be  necessary  to  determine  the 
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1  health  effects  for  the  population  exposed  to  hazardous  sub- 

2  stances  in  a  release  or  suspected  release. 

3  "(5)  In  any  case  in  which  the  results  of  a  health  assess- 

4  ment  indicate  a  potential  significant  risk  to  human  health,  the 

5  Administrator  shall  consider  whether  the  establishment  of  a 

6  registry  of  exposed  persons  would  contribute  to  accomplish- 

7  ing  the  purposes  of  this  subsection,  taking  into  account  cir- 

8  cumstances  bearing  on  the  usefulness  of  such  a  registry,  in- 

9  eluding  the  seriousness  or  unique  character  of  identified  dis- 

10  eases  or  the  likelihood  of  populations  migration  from  the  af- 

1 1  fected  area. 

12  "(6)   The   Administrator   shall   conduct   a   study,   and 

13  report  to  the  Congress  within  two  years  after  the  date  of 

14  enactment  of  the  Superfund  Improvement  Act  of  1985,  on 

15  the  usefulness,  costs,  and  potential  implications  of  medical 

16  surveillance  programs  as  a  part  of  the  health  studies  author- 

17  ized  by  this  section.  Such  study  shall  include,  at  a  minimum, 

18  programs  which  identify  diseases  for  which  an  exposed  popu- 

19  lation  is  at  excess  risk,  provide  periodic  medical  testing  to 

20  screen  for  such  diseases  in  subgroups  of  the  exposed  popula- 

21  tion  at  highest  risk,  and  provide  for  a  mechanism  to  refer  for 

22  treatment  individuals  who  are  diagnosed  as  having  such 

23  diseases. 

24  "(7)  If  a  health  assessment  or  other  study  carried  out 

25  under  this  subsection  contains  a  finding  that  the  exposure 
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1  concerned  presents  a  significant  risk  to  human  health,  the 

2  President  shall  take  such  steps  as  may  be  necessary  to  reduce 

3  such  exposure  and  eliminate  or  substantially  mitigate  the  sig- 

4  nificant  risk  to  human  health.  Such  steps  may  include  the  use 

5  of  any  authority  under  this  Act,  including,  but  not  limited 

6  to— 

7  "(1)  provision  of  alternative  water  supplies,  and 

8  "(2)    permanent    or    temporarily    relocation    of 

9  individuals. 

10  "(8)  In  any  case  which  is  the  subject  of  a  petition,  a 

1 1  health  assessment  or  study,  or  a  research  program  under  this 

12  subsection,  nothing  in  this  subsection  shall  be  construed  to 

13  delay  or  otherwise  affect  or  impair  the  authority  of  the  Presi- 

14  dent  or  the  Administrator  of  the  Environmental  Protection 

15  Agency  to  exercise  any  authority  vested  in  the  President  or 

16  such  Administrator  under  any  other  provision  of  law  (includ- 

17  ing,  but  not  limited  to,  the  imminent  hazard  authority  of  sec- 

18  tion  7003  of  the  Solid  Waste  Disposal  Act)  or  the  response 

19  and  abatement  authorities  of  this  Act. 

20  "(9)(A)  The  Administrator  shall,  within  six  months  after 

21  the  date  of  enactment  of  the  Superfund  Improvement  Act  of 

22  1985,  prepare  a  list  of  at  least  one  hundred  hazardous  sub- 

23  stances  which  the  Administrator,  in  his  sole  discretion,  deter- 

24  mines  are  those  posing  the  most  significant  potential  threat  to 

25  human  health  due  to  their  common  presence  at  the  location 
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1  of  responses  under  section  104  or  at  facilities  on  the  National 

2  Priority  List  or  in  releases  to  which  a  response  under  section 

3  104  is  under  consideration.  Within  twenty-four  months  after 

4  enactment,  the  Administrator  shall  prepare  a  list  of  an  addi- 

5  tional  one  hundred  or  more  such  hazardous  substances.  The 

6  Administrator  shall  not  less  often  than  once  every  year  there- 

7  after  add  to  such  list  other  substances  which  are  frequently  so 

8  found  or  otherwise  pose  a  potentially  significant  threat  to 

9  human  health  by  reason  of  their  physical,  chemical,  or  biolog- 

10  ical  nature. 

11  "(B)  For  each  such  hazardous  substance  listed  pursuant 

12  to  subparagraph  (A),  the  Administrator  shall  assess  whether 

13  adequate  information  on  the  health  effects  of  such  substance 

14  is  available.  For  any  such  substance  for  which  adequate  infor- 

15  mation  is  not  available  (or  under  development),  the  Adminis- 

16  trator  shall  assure  the  initiation  of  a  program  of  research  de- 

17  signed  to  determine  the  health  effects  (and  techniques  for  de- 

18  velopment  of  methods  to  determine  such  health  effects)  of 

19  such  substance.  Where  feasible,  such  program  shall  seek  to 

20  develop  methods  to  determine  the  health  effects  of  such  sub- 

21  stance  in  combination  with  other  substances  with  which  it  is 

22  commonly  found.  Such  program  shall  include,  but  not  be  lim- 

23  itedto— 

24  "(i)   laboratory   and   other   studies    to   determine 

25  short,  intermediate,  and  long-term  health  effects; 
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1  "(ii)   laboratory  and  other   studies   to   determine 

2  organ-specific,  site-specific,  and  system-specific  acute 

3  and  chronic  toxicity; 

4  "(iii)  laboratory  and  other  studies  to  determine  the 

5  manner  in  which  such  substances  are  metabolized  or  to 

6  otherwise  develop  an  understanding  of  the  biokinetics 

7  of  such  substances;  and 

8  "(iv)   where   there   is   a   possibility   of  obtaining 

9  human  data,  the  collection  of  such  information. 

10  "(C)  In  assessing  the  need  to  perform  laboratory  and 

11  other  studies,  as  required  by  subparagraph  (B),  the  Adminis- 

12  trator  shall  consider — 

13  "(i)  the  availability  and  quality  of  existing  test 

14  data  concerning  the  substance  on  the  suspected  health 

15  effect  in  question; 

16  "(ii)    the    extent    to    which    testing    already    in 

17  progress  will,  in  a  timely  fashion,  provide  data  that 

18  will  be  adequate  to  support  the  preparation  of  toxico- 

19  logical  profiles  as  required  by  subparagraph  (F)  of  this 

20  paragraph;  and 

21  "(iii)  such  other  scientific  and  technical  factors  as 

22  the  Administrator  may  determine  are  necessary  for  the 

23  effective  implementation  of  this  subsection. 

24  "(D)  In  the  development  and  implementation  of  any  re- 

25  search  program  under  this  paragraph,  the  Administrator  of 


435 


1  the  Agency  for  Toxic  Substances  and  Disease  Registry  and 

2  the  Administrator  of  the  Environmental  Protection  Agency 

3  shall  coordinate  such  research  program  implemented  under 

4  this  paragraph  with  programs  of  toxicological  testing  estab- 

5  lished  under  the  Toxic  Substances  Control  Act  and  the  Fed- 

6  eral  Insecticide,  Fungicide  and  Rodenticide  Act.  The  purpose 

7  of  such  coordination  shall  be  to  avoid  duplication  of  effort  and 

8  to  assure  that  the  hazardous  substances  listed  pursuant  to 

9  this  subsection  are  tested  thoroughly  at  the  earliest  practica- 

10  ble  date.  Where  appropriate  in  the  discretion  of  the  Adminis- 

11  trator  and  consistent  with  such  purpose,  a  research  program 

12  under  this  paragraph  may  be  carried  out  using  such  programs 

13  of  toxicological  testing. 

14  "(E)  It  is  the  sense  of  the  Congress  that  the  costs  of 

15  research  programs  under  this  paragraph  be  borne  by  the 

16  manufacturers  of  the  hazardous  substance  in  question,  as  re- 

17  quired  in  programs  of  toxicological  testing  under  the  Toxic 

18  Substances  Control  Act.  Where  this  is  not  practical,  the  costs 

19  of  such  research  programs  should  be  borne  by  parties  respon- 

20  sible  for  the  release  of  the  hazardous  substance  in  question. 

21  To  carry  out  such  intention,  the  costs  of  conducting  such  a 

22  research  program  under  this  paragraph  shall  be  deemed  a 

23  cost  of  response  for  the  purposes  of  recovery  under  section 

24  107  of  such  costs  from  a  party  responsible  for  a  release  of 

25  such  hazardous  substance. 
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1  "(F)  Based  on  all  available  information,  including  data 

2  developed  and  collected  on  the  health  effects  of  hazardous 

3  substances  under  this  paragraph,  the  Administrator  shall  pre- 

4  pare  toxicological  profiles  sufficient  to  establish  the  likely 

5  effect  on  human  health  of  each  of  the  substances  listed  pursu- 

6  ant  to  subparagraph  (A).  Such  profiles  shall  be  revised  and 

7  republished  as  necessary,  but  no  less  often  than  once  every 

8  five  years.  Such  profiles  shall  be  provided  to  the  States  and 

9  made  available  to  other  interested  parties. 

10  "(10)  All   studies   and  results   of  research  conducted 

1 1  under  this  subsection  (other  than  health  assessments)  shall  be 

12  reported  or  adopted  only  after  appropriate  peer  review.  Such 

13  peer  review  shall  be  conducted  by  panels  consisting  of  no  less 

14  than  three  nor  more  than  seven  members,  who  shall  be  disin- 

15  terested  scientific  experts  selected  for  such  purpose  by  the 

16  Administrator  on  the  basis  of  their  reputation  for  scientific 

17  objectivity  and  the  lack  of  institutional  ties  with  any  person 

18  involved  in  the  conduct  of  the   study  or  research  under 

19  review.  Support  services  for  such  panels  shall  be  provided  by 

20  the  Agency  for  Toxic  Substances  and  Disease  Registry. 

21  "(11)  In  the  implementation  of  this  subsection  and  other 

22  health-related  authorities  of  this  Act,  the  Administrator  is  au- 

23  thorized  to  establish  a  program  for  the  education  of  physi- 

24  cians  and  other  health  professionals  on  methods  of  diagnosis 

25  and  treatment  of  injury  or  disease  related  to  exposure  to  toxic 
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1  substances,  through  such  means  as  the  Administrator  deems 

2  appropriate.  Not  later  than  one  year  after  the  date  of  enact- 

3  ment  of  the  Superfund  Improvement  Act  of  1985,  the  Ad- 

4  ministrator  shall  report  to  the  Congress  on  the  implementa- 

5  tion  of  this  paragraph. 

6  "(12)  For  the  purpose  of  implementing  this  subsection 

7  and  other  health-related  authorities  of  this  Act,  the  President 

8  shall  provide  adequate  personnel  to  the  Agency  for  Toxic 

9  Substances  and  Disease  Registry,  which  shall  be  no  fewer 

10  than  one  hundred  full  time  equivalent  employees. 

11  "(13)  The  activities  described  in  this  subsection  and  sec- 

12  tion  111(c)(4)  shall  be  carried  out  by  the  Agency  for  Toxic 

13  Substances  and  Disease  Registry  established  by  paragraph 

14  (1),  either  directly,  or  through  cooperative  agreements  with 

15  States  (or  political  subdivisions  thereof)  in  the  case  of  States 

16  (or  political  subdivisions)  which  the  Administrator  of  such 

17  Agency  determines  are  capable  of  carrying  out  such  activi- 

18  ties.  Such  activities  shall  include  the  provision  of  consulta- 

19  tions  on  health  information,  and  the  conduct  of  health  assess- 

20  ments,  including  those  required  under  section  3005(j)  of  the 

21  Solid  Waste  Disposal  Act,  health  studies  and  registries.". 

22  (b)  Section  111(c)(4)  of  the  Comprehensive  Environmen- 

23  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

24  amended — 
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1  (1)  by  inserting  "in  accordance  with  subsection  (n) 

2  of  this  section  and  section  104(i),"  after  "{4)";  and 

3  (2)  by  striking  "epidemiologic  studies"  and  insert- 

4  ing  in  lieu  thereof  "epidemiologic  and  laboratory  stud- 

5  ies  and  health  assessments". 

6  (c)  Section  111  of  the  Comprehensive  Environmental 

7  Response,    Compensation,    and   Liability   Act   of    1980   is 

8  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

9  section: 

10  "(n)  For  fiscal  year  1985,  not  less  than  $18,000,000 

11  and,  for  each  fiscal  year  thereafter,  not  less  than  5  per 

12  centum  of  all  sums  appropriated  from  the  Trust  Fund  or 

13  $50,000,000,  whichever  is  less,  shall  be  directly  available  to 

14  the  Agency  for  Toxic  Substances  and  Disease  Registry  and 

15  used  for  the  purpose  of  carrying  out  activities  described  in 

16  subsection  (c)(4)  and  section  104(i),  including  any  such  activi- 

17  ties  related  to  hazardous  waste  stored,  treated,  or  disposed  of 

18  at  a  facility  having  a  permit  under  section  3025  of  the  Solid 

19  Waste  Disposal  Act.  Any  funds  so  made  available  which  are 

20  not  obligated  by  the  beginning  of  the  fourth  quarter  of  the 

21  fiscal  year  in  which  made  available  shall  be  made  available  in 

22  the  Trust  Fund  for  other  purposes.". 

23  (d)  Section  3005  of  the  Solid  Waste  Disposal  Act  is 

24  amended  by  adding  the  following  new  subsection: 
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1  "(j)  Exposure  Information  and  Health  Assess- 

2  ments. — (1)  Beginning  on  the  date  nine  months  after  the 

3  enactment  of  the  Solid  Waste  Disposal  Act  Amendments  of 

4  1984,  each  completed  application  for  a  permit  under  subsec- 

5  tion  (c)  for  a  landfill  or  surface  impoundment  shall  be  accom- 

6  panied  by  information  reasonably  ascertainable  by  the  owner 

7  or  operator  on  the  potential  for  the  public  to  be  exposed  to 

8  hazardous  wastes  or  hazardous  constituents  through  releases 

9  related  to  the  unit.  At  a  minimum,  such  information  must 

10  address — 

11  "(A)    reasonably    foreseeable    potential    releases 

12  from  both  normal  operations  and  accidents  at  the  unit, 

13  including  releases  associated  with  transportation  to  or 

14  from  the  unit; 

15  "(B)  the  potential  pathways  of  human  exposure  to 

16  hazardous  wastes  or  constituents  resulting  from  the  re- 

17  leases  described  under  subparagraph  (A);  and 

18  "(C)  the  potential  magnitude  and  nature  of  the 

19  human  exposure  resulting  from  such  releases. 

20  The  owner  or  operator  of  a  landfill  or  surface  impoundment 

21  for  which  a  completed  application  for  a  permit  under  subsec- 

22  tion  (c)  has  been  submitted  prior  to  such  date  shall  submit  the 

23  information  required  by  this  paragraph  to  the  Administrator 

24  (or  the  State,  in  the  case  of  a  State  with  an  authorized  pro- 
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1  gram)  no  later  than  the  date  nine  months  after  such  date  of 

2  enactment. 

3  "(2)  The  Administrator  (or  the  State,  in  the  case  of  a 

4  State  with  an  authorized  program)  shall  make  the  informa- 

5  tion  required  by  paragraph  (1),  together  with  other  relevant 

6  information,  available  to  the  Agency  for  Toxic  Substances 

7  and  Disease  Registry  established  by  section  104(i)  of  the 

8  Comprehensive  Environmental  Response,  Compensation,  and 

9  Liability  Act  of  1980.  Whenever  in  the  judgment  of  the  Ad- 

10  ministrator  of  such  Agency,  the  Administrator,  or  the  State 

11  (in  the  case  of  a  State  with  an  authorized  program),  a  landfill 

12  or  a  surface  impoundment  poses  a  substantial  potential  risk  to 

13  human  health,  due  to  the  existence  of  releases  of  hazardous 

14  constituents,  the  magnitude  of  contamination  with  hazardous 

15  constituents  which  may  be  the  result  of  a  release,  or  the 

16  magnitude  of  the  population  exposed  to  such  release  or  con- 

17  tamination,  the  Administrator  of  the  Agency  for  Toxic  Sub- 

18  stances  and  Disease  Registry  shall  conduct  a  health  assess- 

19  ment  in  connection  with  such  facility  in  accordance  with  sec- 

20  tion    104(i)(3)   of   the    Comprehensive   Environmental   Re- 

21  sponse,  Compensation,  and  Liability  Act  of  1980  and  take 

22  other  appropriate  action  with  respect  to  such  risks  as  author- 

23  ized  by  section  104  (b)  and  (i)  of  such  Act. 

24  "(3)  Any  member  of  the  public  may  submit  evidence  of 

25  releases  of  or  exposure  to  hazardous  constituents  from  such  a 
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1  facility,  or  as  to  the  risks  of  health  effects  associated  with 

2  such   releases   or   exposure,    to   the   Administrator   of   the 

3  Agency  for  Toxic  Substances  and  Diseases  Registry,  the  Ad- 

4  ministrator,  or  the  State  (in  the  case  of  a  State  with  an  au- 

5  thorized  program).". 

6  (e)  Section  104(i)(l)  of  the  Comprehensive  Environmen- 

7  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

8  amended  by — 

9  (1)  striking  "the  Surgeon  General  of  the  United 

10  States"  and  inserting  in  lieu  thereof  "the  Secretary  of 

11  Health  and  Human  Services"; 

12  (2)  inserting  in  the  second  sentence  thereof  after 

13  "of  said  Agency"  the  following:  "(hereinafter  in  this 

14  subsection  referred  to  as  'the  Administrator')"; 

15  (3)   striking   "chromosomal   testing"   in   subpara- 

16  graph  (L>)  and  inserting  in  lieu  thereof  "appropriate 

17  testing". 

18  PUBLIC  PAETICIPATION 

19  Sec.  111.  Section  104  of  the  Comprehensive  Environ- 

20  mental  Response,  Compensation,  and  Liability  Act  of  1980  is 

21  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

22  section: 

23  "(j)  Before  selection  of  appropriate  remedial  action  to  be 

24  undertaken  by  the  United  States  or  a  State  or  before  entering 

25  into  a  covenant  not  to  sue  or  to  forebear  from  suit  or  other- 

26  wise  settle  or  dispose  of  a  claim  arising  under  this  Act,  notice 
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1  of  such  proposed  action  and  an  opportunity  for  a  public  meet- 

2  ing  in  the  affected  area,  as  well  as  a  reasonable  opportunity 

3  to  comment,  shall  be  afforded  to  the  public  prior  to  final 

4  adoption  or  entry.  Notice  shall  be  accompanied  by  a  discus- 

5  sion  and  analysis  sufficient  to  provide  a  reasonable  explana- 

6  tion  of  the  proposal  and  alternative  proposals  considered.". 

7  LOVE  CANAL  PROPERTY  ACQUISITION 

8  Sec.  112.  Section  104  of  the  Comprehensive  Environ- 

9  mental  Response,  Compensation,  and  Liability  Act  of  1980  is 

10  amended  by  adding  a  new  subsection  as  follows: 

11  "(k)    In    determining    priorities    among    releases    and 

12  threatened  releases  under  the  National  Contingency  Plan  and 

13  in  carrying  out  remedial  action  under  this  section,  the  Ad- 

14  ministrator  shall  establish  a  high  priority  for  the  acquisition 

15  of  all  properties  (including  nonowner  occupied  residential, 

16  commerical,  public,  religious,  and  vacant  properties)  in  the 

17  area  in  which,  before  May  22,  1980,  the  President  deter- 

18  mined  an  emergency  to  exist  because  of  the  release  of  haz- 

19  ardous  substances  and  in  which  owner  occupied  residences 

20  have  been  acquired  pursuant  to  such  determination.". 

21  NATIONAL  CONTINGENCY  PLAN — HAZARD  RANKING 

22  SYSTEM 

23  Sec.  113.  Section  105  of  the  Comprehensive  Environ- 

24  mental  Response,  Compensation,  and  Liability  Act  of  1980  is 

25  amended  by  inserting  "(a)"  immedately  following  "105."  and 

26  by  adding  the  following  at  the  end  thereof: 
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1  "(b)  Not  later  than  twelve  months  after  the  date  of  en- 

2  actment  of  the  Superfund  Improvement  Act  of  1985,  the 

3  President  shall  revise  the  National  Contingency  Plan  to  re- 

4  fleet  the  requirements  of  such  amendments.  The  portion  of 

5  such  Plan  known  as  'the  National  Hazardous  Substance  Re- 

6  sponse   Plan'   shall  be   revised  to  provide  procedures   and 

7  standards  for  remedial  actions  undertaken  pursuant  to  this 

8  Act  which  are  consistent  with  amendments  made  by  the  Su- 

9  perfund  Improvement  Act  of  1985  relating  to  the  selection  of 

10  remedial  action. 

11  "(c)  Not  later  than  twelve  months  after  the  date  of  en- 

12  actment  of  the  Superfund  Improvement  Act  of  1985  and 

13  after  publication  of  notice  and  opportunity  for  submission  of 

14  comments  in  accordance  with  section  553  of  title  5,  United 

15  States  Code,  the  President  shall  by  rule  promulgate  amend- 

16  ments  to  the  hazard  ranking  system  in  effect  on  September  1, 

17  1984.  Such  amendments  shall  assure,  to  the  maximum  extent 

18  feasible,  that  the  hazard  ranking  system  accurately  assesses 

19  the  relative  degree  of  risk  to  human  health  and  the  environ- 

20  ment  posed  by  sites  and  facilities  subject  to  review.  The 

21  President  shall  establish  an  effective  date  for  the  amended 

22  hazard  ranking  system  which  is  not  later  than  eighteen 

23  months  after  the  date  of  enactment  of  the  Superfund  Im- 

24  provement  Act  of  1985  and  such  amended  hazard  ranking 

25  system  shall  be  applied  to  any  site  or  facility  to  be  newly 
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1  listed  on  the  National  Priority  List  after  the  effective  date 

2  established  by  the  President.  Until  such  effective  date  of  the 

3  regulations,  the  hazard  ranking  system  in  effect  on  Septem- 

4  ber  1,  1984,  shall  continue  to  full  force  and  effect.". 

5  STATE  AND  LOCAL  GOVERNMENT  LIABILITY 

6  Sec.  114.  Section  107(d)  of  the  Comprehensive  Envi- 

7  ronmental  Response,   Compensation,   and  Liability  Act  of 

8  1980  is  amended  by  inserting  "(1)"  after  "(d)"  and  adding 

9  the  following  new  language: 

10  "(2)  No  State  or  local  government  shall  be  liable  under 

11  this  title  for  costs  or  damages  as  a  result  of  nonnegligent 

12  actions  taken  in  response  to  an  emergency  created  by  the 

13  release  of  a  hazardous  substance,  pollutant,  or  contaminant 

14  generated  by  or  from  a  facility  owned  by  another  person.". 

15  CONTRACTOR  INDEMNIFICATION 

16  Sec.  115.  Section  107(e)  of  the  Comprehensive  Envi- 

17  ronmental  Response,   Compensation,   and  Liability  Act  of 

18  1980  is  amended  by  inserting  after  paragraph  (1)  the  follow- 

19  ing  new  paragraph  and  redesignating  the  succeeding  para- 

20  graph  accordingly: 

21  "(2)  The  Administrator  may,  in  contracting  or  arranging 

22  for  response  action  to  be  undertaken  under  this  Act,  agree  to 

23  hold  harmless  and  indemnify  a  contracting  party  against 

24  claims,  including  the  expenses  of  litigation  or  settlement,  by 

25  third  persons  for  death,  bodily  injury  or  loss  of  or  damage  to 

26  property  arising  out  of  performance  of  a  cleanup  agreement 
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1  to  the  extent  that  such  claim  does  not  arise  out  of  the  negli- 

2  gence  of  the  contracting  party.". 

3  DIRECT  ACTION 

4  Sec.  116.  (a)  Section  108  (c)  and  (d)  of  the  Comprehen- 

5  sive  Environmental  Response,  Compensation  and  Liability 

6  Act  of  1980  is  amended  to  read  as  follows: 

7  "(c)  In  any  case  where  the  owner  or  operator  is  in  bank- 

8  ruptcy,  reorganization,  or  arrangement  pursuant  to  the  Fed- 

9  eral  Bankruptcy  Code  or  where  with  reasonable  diligence  ju- 

10  risdiction  in  the  Federal  courts  cannot  be  obtained  over  an 

11  owner  or  operator  likely  to  be  solvent  at  the  time  of  judg- 

12  ment,  any  claim  authorized  by  section  107  or  111  may  be 

13  asserted  directly  against  the  guarantor  providing  evidence  of 

14  financial  responsibility.  In  the  case  of  any  action  pursuant  to 

15  this  subsection,  such  guarantor  shall  be  entitled  to  invoke  all 

16  rights  and  defenses  which  would  have  been  available  to  the 

17  owner  or  operator  if  any  action  had  been  brought  against  the 

18  owner  or  operator  by  the  claimant  and  which  would  have 

19  been  available  to  the  guarantor  if  an  action  had  been  brought 

20  against  the  guarantor  by  the  owner  or  operator. 

21  "(d)  The  total  lidility  under  this  Act  of  any  guarantor 

22  shall  be  limited  to  the  aggregate  amount  which  the  guarantor 

23  has  provided  as  evidence  of  financial  responsibility  to  the 

24  owner  or  operator  under  this  Act:  Provided,  That  nothing  in 

25  this  subsection  shall  be  construed  to  limit  any  other  State  or 

26  Federal  statutory,  contractual  or  common  law  liability  of  a 
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1  guarantor  to  its  owner  or  operator  including,  but  not  limited 

2  to,  the  liability  of  such  guarantor  for  bad  faith  either  in  nego- 

3  tiating  or  in  failing  to  negotiate  the  settlement  of  any  claim: 

4  Provided  further,  That  nothing  in  this  subsection  shall  be 

5  construed,  interpreted  or  applied  to  diminish  the  liability  of 

6  any  person  under  section  107  or  111  of  this  Act  or  other 

7  applicable  law.". 

8  (b)  Section  108(b)(2)  of  the  Comprehensive  Environmen- 

9  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

10  amended  by  adding  the  following:  "Financial  responsibility 

11  may  be  established  by  any  one,  or  any  combination,  of  the 

12  following:  insurance,  guarantee,  surety  bond,  letter  of  credit, 

13  or  qualification  as  a  self-insurer.  In  promulgating  require- 

14  ments  under  this  section,  the  President  is  authorized  to  speci- 

15  fy  policy  or  other  contractual  terms,  conditions,  or  defenses 

16  which  are  necessary  or  are  unacceptable  in  establishing  such 

17  evidence  of  financial  responsibility  in  order  to  effectuate  the 

18  purposes  of  this  Act.". 

19  victim  assistance  program 

20  Sec.  117. 

21  fund  use  outside  federal  property  boundaries 

22  Sec.  118.  Section  111(e)(3)  of  the  Comprehensive  Envi- 

23  ronmental   Response,   Compensation,   and  Liability  Act  of 

24  1980  is  amended  by  inserting  before  the  period  a  colon  and 

25  the  following:  "Provided,  That  money  in  the  Fund  shall  be 

26  available  for  the  provision  of  alternative  water  supplies  (in- 
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1  eluding  the  reimbursement  of  costs  incurred  by  a  municipal- 

2  ity)  in  any  case  involving  groundwater  contamination  outside 

3  the  boundaries  of  a  federally  owned  facility  in  which  the  fed- 

4  erally  owned  facility  is  not  the  only  potentially  responsible 

5  party.". 

6  STATUTE  OF  LIMITATIONS 

7  Sec.  119.  Section  112(d)  of  the  Comprehenisve  Envi- 

8  ronmental  Response,   Compensation,   and  Liability  Act  of 

9  1980  is  amended  to  read  as  follows: 

10  "(d)  No  claim  may  be  presented,  nor  may  any  action  be 

1 1  commenced,  under  this  title — 

12  "(1)  for  the  costs  of  response,  unless  that  claim  is 

13  presented  or  action  commenced  within  three  years  after 

14  the  date  of  completion  of  the  response  action; 

15  "(2)  for  damages  under  subparagraph  (C)  of  sec- 

16  tion  107(a),  unless  that  claim  is  presented  or  action 

17  commenced  within  three  years  after  the  date  on  which 

18  final  regulations  are  promulgated  under  section  301(c) 

19  or  within  three  years  after  the  date  of  the  discovery  of 

20  the  loss  and  its  connection  with  the  release  in  question 

21  or  the   date  of  enactment  of  this   Act,   whichever  is 

22  later;  or 

23  "(3)  for  any  other  damages,  unless  that  claim  is 

24  presented  or  action  commenced  within  three  years  after 

25  the  date  of  the  discovery  of  the  loss  and  its  connection 

26  with  the  release  in  question  or  the  date  of  enactment  of 
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1  this  Act,  whichever  is  later:  Provided,  however,  That 

2  the  time  limitations  contained  in  this  paragraph  shall 

3  not  begin   to   run   against   a  minor  until   he   reaches 

4  eighteen  years  of  age  or  a  legal  representative  is  duly 

5  appointed  for  him,  nor  against  an  incompetent  person 

6  until  his  incompetency  ends  or  a  legal  representative  is 

7  duly  appointed  for  him.  No  claim  may  be  presented  or 

8  action  be   commenced  under   this   paragraph  for  any 

9  damages  if,  prior  to  the  date  of  enactment  of  the  Su- 

10  perfund  Improvement  Act  1985,  the  statute  of  limita- 

11  tions  which  would  otherwise  apply  under  this  para- 

12  graph  has  expired.". 

13  JUDICIAL  REVIEW 

14  "Sec.  120.  Section  113(a)  of  the  Comprehensive  Envi- 

15  ronmental  Response,   Compensation,   and  Liability  Act  of 

16  1980  is  amended  to  read  as  follows: 

17  "Sec.  113.  (a)(1)  Review  of  any  regulation  promulgated 

18  under  this  Act  may  be  had  upon  application  by  any  interested 

19  person  in  the  Circuit  Court  of  Appeals  of  the  United  States 

20  for  the  District  of  Columbia  or  in  any  United  States  court  of 

21  appeals  for  a  circuit  in  which  the  applicant  resides  or  trans- 

22  acts  business  which  is  directly  affected  by  such  regulation. 

23  Any  such  application  shall  be  made  within  one  hundred  and 

24  twenty  days  from  the  date  of  promulgation  of  such  regula- 

25  tion,  or  after  such  date  only  if  such  application  is  based  solely 

26  on  grounds  which  arose  after  such  one  hundred  and  twentieth 
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1  day.  Any  matter  with  respect  to  which  review  could  have 

2  been  obtained  under  this  subsection  shall  not  be  subject  to 

3  judicial  review  in  any  civil  or  criminal  proceeding  for  enforce- 

4  ment  or  to  obtain  damages  or  recovery  of  response  costs. 

5  "(2)(A)  If  applications  for  review  of  the  same  agency 

6  action  have  been  filed  in  two  or  more  United  States  courts  of 

7  appeals  and  the  Administrator  has  received  written  notice  of 

8  the  filing  of  the  first  such  application  more  than  thirty  days 

9  before  receiving  written  notice  of  the  filing  of  the  second  ap- 

10  plication,  then  the  record  shall  be  filed  in  that  court  in  which 

1 1  the  first  application  was  filed.  If  applications  for  review  of  the 

12  same  agency  action  have  been  filed  in  two  or  more  United 

13  States  courts  of  appeals  and  the  Administrator  has  received 

14  written  notice  of  the  filing  of  one  or  more  applications  within 

15  thirty  days  or  less  after  receiving  written  notice  of  the  filing 

16  of  the  first  application,  then  the  Administrator  shall  promptly 

17  advise  in  writing  the  Administrative  Office  of  the  United 

18  States  courts  that  applications  have  been  filed  in  two  or  more 

19  United  States  courts  of  appeals,  and  shall  identify  each  court 

20  for  which  he  has  written  notice  that  such  applications  have 

21  been  filed  within  thirty  days  or  less  of  receiving  written 

22  notice  of  the  filing  of  the  first  such  application.  Pursuant  to  a 

23  system  of  random  selection  devised  for  this  purpose,  and 

24  within  three  business  days  after  receiving  such  notice  from 

25  the  Administrator,  the  Administrative  Office  thereupon  shall 
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1  select  the  court  in  which  the  record  shall  be  filed  from  among 

2  those  identified  by  the  Administrator.  Upon  notification  of 

3  such   selection,   the  Administrator  shall  promptly  file  the 

4  record  in  such  court.  For  the  purpose  of  review  of  agency 

5  action  which  has  previously  been  remanded  to  the  Adminis- 

6  trator,  the  record  shall  be  filed  in  the  United  States  court  of 

7  appeals  which  remanded  such  action. 

8  "(B)  Where  applications  have  been  filed  in  two  or  more 

9  United  States  courts  of  appeals  with  respect  to  the  same 

10  agency  action  and  the  record  has  been  filed  in  one  of  such 

11  courts  pursuant  to  subparagraph  (A),  the  other  courts  in 

12  which  such  applications  have  been  filed  shall  promptly  trans- 

13  fer  such  applications  to  the  United  States  court  of  appeals  in 

14  which  the  record  has  been  filed.  Pending  selection  of  a  court 

15  pursuant  to  subparagraph  (A),  any  court  in  which  an  applica- 

16  tion  has  been  filed  may  postpone  the  effective  date  of  the 

17  agency   action  until  fifteen   days   after  the  Administrative 

18  Office  has  selected  the  court  in  which  the  record  shall  be 

19  filed. 

20  "(C)  Any  court  in  which  an  application  with  respect  to 

21  any  agency  action  has  been  filed,  including  any  court  selected 

22  pursuant  to  subparagraph  (A),  may  transfer  such  application 

23  to  any  other  United  States  court  of  appeals  for  the  conven- 

24  ience  of  the  parties  or  otherwise  in  the  interest  of  justice.". 
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1  CLARIFICATION  OF  PREEMPTION  LANGUAGE 

2  Sec.  121.  Section  114(c)  of  the  Comprehensive  Envi- 

3  ronmental  Response,   Compensation,   and  Liability  Act  of 

4  1980  is  amended  by  inserting  after  the  first  sentence  thereof 

5  the  following:  '  'Nothing  in  this  section  shall  preclude  any 

6  State  from  requiring  any  person  to  contribute  to  a  fund  to 

7  pay  (1)  the  costs  of  the  non-Federal  share  or  other  State 

8  responsibilities  under  section  104(c)(3),  or  (2)  the  direct  and 

9  indirect  costs  of  response  actions  at  facilities  or  locations 

10  where  the  President  has  not  responded  under  this  Act  or  in 

11  addition  to  response  actions  taken  under  this  Act,  or,  (3)  any 

12  other  management,  enforcement,  or  administration  activities 

13  related  to  response  actions  or  other  cleanup  of  hazardous  sub- 

14  stances  or  hazardous  wastes.". 

15  FEDERAL  FACILITIES 

16  Sec.  122.  Section  115  of  the  Comprehensive  Environ- 

17  mental,  Compensation,  and  Liability  Act  of  1980  is  amended 

18  by  inserting  before  the  period  at  the  end  thereof  a  colon  and 

19  the  following:  "Provided,  That  with  respect  to  a  Federal  fa- 

20  cility  or  activity  for  which  such  duties  or  powers  are  delegat- 

21  ed  to  an  officer,  employee  or  representative  of  the  depart- 

22  ment,  agency  or  instrumentality  which  owns  or  operates  such 

23  facility  or  conducts  such  activity,  the  concurrence  of  the  Ad- 

24  ministrator  (and  the  responsible  State  official  where  a  cooper- 

25  ative  agreement  has  been  entered  into)  shall  be  required  for 

26  the  selection  of  appropriate  remedial  action  and  the  adminis- 
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1  trative  order  authorities  of  section  106(a)  are  hereby  delegat- 

2  ed  to  the  Administrator". 

3  ADMINISTRATIVE  CONFERENCE  RECOMMENDATION 

4  Sec.  123.  The  Congress  finds  that  recommendation  84- 

5  4  of  the  Administrative  Conference  of  the  United  States 

6  (adopted  June  29,  1984),  is  generally  consistent  with  the 

7  goals  and  purposes  of  the  Comprehensive  Environmental  Re- 

8  sponse,  Compensation,  and  Liability  Act  of  1980,  and  that 

9  the  Administrator  should  consider  such  recommendation  and 

10  implement  it  to  the  extent  that  the  Administrator  determines 

1 1  that  such  implementation  will  expedite  the  cleanup  of  hazard- 

12  ous  substances  which  have  been  released  into  the  environ- 

13  ment. 

14  AUTHORIZATION  OF  APPROPRIATIONS 

15  Sec.  124.  (a)  Section  221  of  the  Comprehensive  Envi- 

16  ronmental  Response,   Compensation,  and  Liability  Act  of 

17  1980  is  amended  by  striking  "as  provided  in  this  section"  in 

18  subsection  (a);  striking  paragraphs  (2)  and  (3)  of  subsection 

19  (b);  and  by  striking  subsection  (c). 

20  (b)  Section  303  of  the  Comprehensive  Environmental 

21  Compensation  and  Liability  Act  of  1980  is  amended  to  read 

22  as  follows: 

23  "authorization  of  appropriations 

24  "Sec.  303.  (a)  There  are  hereby  authorized  to  be  appro- 

25  priated,  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
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1  propriated,   to   the   Emergency   Response   Fund  for  fiscal 

2  year- — 

3  "(A)  1981,  $44,000,000, 

4  "(B)  1982,  $44,000,000, 

5  "(C)  1983,  $44,000,000, 

6  "(D)  1984,  $44,000,000, 

7  "(E)  1985,  $44,000,000, 

8  "(F)  1986,  $206,000,000, 

9  "(G)  1987,  $206,000,000, 

10  "(H)  1988,  $206,000,000, 

11  "(I)  1989,  $206,000,000,  and 

12  "(J)  1990,  $206,000,000, 

13  plus  for  each  fiscal  year  an  amount  equal  to  so  much  of  the 

14  aggregate  amount  authorized  to  be  appropriated  under  sub- 

15  paragraphs  (A)  through  (I)  as  has  not  been  appropriated 

16  before  the  beginning  of  the  fiscal  year  involved.". 

17  "(b)  Transfer  of  Funds. — There  shall  be  transferred 

18  to  the  Response  Trust  Fund — 

19  "(1)  one-half  of  the  unobligated  balance  remaining 

20  before  the  date  of  the  enactment  of  this  Act  under  the 

21  Fund  in  section  ,^xl  of  the  Clean  Water  Act,  and 

22  "(2)    the    amounts    appropriated    under    section 

23  504(b)  of  the  Clean  Water  Act  during  any  fiscal  year. 

24  "(C)     Expenditures     From     Response     Trust 

25  Fund.— 
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1  "(1)   In   general. — Amounts   in   the   Response 

2  Trust  Fund  shall  be  available  in  connection  with  re- 

3  leases  or  threats  of  releases  of  hazardous  substances 

4  into  the  environment  only  for  purposes  of  making  ex- 

5  penditures  which  are  described  in  section  111  (other 

6  than  subsection  (j)  thereof  of  this  Act,  as  in  effect  on 

7  the  date  of  the  enactment  of  the  Superfund  Improve- 

8  ment  Act  of  1985,  including — 

9  "(A)  response  costs, 

10  "(B)   claims   asserted   and  compensable  but 

11  unsatisfied  under  section  311  of  the  Clean  Water 

12  Act, 

13  "(C)  claims  for  injury  to,  or  destruction  or 

14  loss  of,  natural  resources,  and 

15  "(D)  related  costs  described  in  section  111(c) 

16  of  this  Act. 

17  "(2)  Limitations  on  expendituees. — At  least 

18  85  per  centum  of  the  amounts  appropriated  to  the  Re- 

19  sponse  Trust  Fund  shall  be  reserved — 

20  "(A)  for  the  purposes  specifed  in  paragraphs 

21  (1),  (2),  and  (4)  of  section  111(a)  of  this  Act,  and 

22  "(B)  for  the  repayment  of  advances  made 

23  under  section  223(c),  other  than  advances  subject 

I 

24  to  the  limitation  of  section  223(c)(2)(C). 
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ADMINISTRATION  TESTIMONY 


SUPERFUND  IMPROVEMENT  ACT  OF  1985 


MONDAY,  FEBRUARY  25,  1985 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
SD-406,  Dirksen  Senate  Office  Building,  Hon.  Robert  T.  Stafford 
(chairman  of  the  committee)  presiding. 

Present:  Senators  Stafford,  Simpson,  Symms,  Domenici,  Duren- 
berger,  Bentsen,  Mitchell,  and  Baucus. 

OPENING  STATEMENT  OF  HON.  ROBERT  T.  STAFFORD,  U.S. 
SENATOR  FROM  THE  STATE  OF  VERMONT 

Senator  Stafford.  Good  morning. 

The  Committee  on  Environment  and  Public  Works  will  please 
come  to  order.  We  welcome  you  all  here.  We  regret  the  fact  that 
our  room  is  not  larger. 

Today's  hearing  is  on  the  proposed  extension  of  Superfund,  more 
formally  known  as  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980.  Our  only  scheduled  wit- 
ness is  Lee  Thomas,  Administrator  of  the  U.S.  Environmental  Pro- 
tection Agency.  I  want  to  welcome  you,  Mr.  Thomas,  along  with 
the  members  of  your  staff  and  any  other  administration  officials 
who  are  here  with  you. 

Mr.  Thomas  has  advised  me  he  is  prepared  to  testify  and  will  tes- 
tify on  the  two  major  proposals  before  the  committee.  They  include 
the  administration  bill  which  I  have  introduced  by  request  and  also 
S.  51,  the  Superfund  extension  bill  I  introduced  earlier  this  year  on 
behalf  of  myself  and  eight  other  members  of  the  committee. 

S.  51  is  a  bill  that  combines  the  language  of  the  legislation  ap- 
proved by  this  committee  last  year  by  a  vote  of  17  to  1  and  some 
other  Superfund  amendments  approved  by  the  full  Senate  last  year 
by  a  vote  of  93  to  0. 

The  administration's  bill  was  made  available  to  the  Congress  and 
to  the  public  last  Friday  and  copies  of  it  were  made  available  to 
members  of  this  committee  then.  It  is  our  understanding  that  the 
bill  is  based  on  information  contained  in  the  studies  required  by 
section  301  of  the  existing  Superfund  law.  Those  studies  have  been 
available  to  the  committee  and  its  staff  since  December,  so  their 
content  is  familiar.  However,  I  expect  Mr.  Thomas  may  wish  to  dis- 
cuss some  of  the  specifics  involved. 

It  is  the  hope  of  the  chairman  that  the  committee  will  be  able  to 
stick  to  its  schedule  on  Superfund  that  was  announced  2  months 
ago,  that  is,  we  will  complete  our  hearing  today  and  begin  markup 
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tomorrow,  continuing  Thursday  and  Friday  with  the  goal  of  report- 
ing the  bill  by  March  1,  and  the  end  of  this  week. 

I  realize  this  is  an  ambitious  schedule  and,  as  always,  the  chair- 
man very  obviously  will  be  governed  by  the  wishes  of  a  majority  of 
the  members  of  this  committee.  I  would  observe,  however,  that  the 
committee  began  work  on  this  reauthorization  almost  exactly  1 
year  ago,  Our  first  hearings  were  held  11  months  ago,  and  last 
year's  bill,  S.  2892,  was  marked  up  and  ordered  reported  5  months 
ago. 

There  is  little  that  is  new  before  us.  The  committee  bill  is  well 
known  to  everyone  and  the  administration's  views  are  also  well 
known  to  all.  The  administration's  views  have  been  able  presented 
in  testimony  and  commentary  given  to  us  by  Mr.  Thomas  and  his 
staff. 

The  section  301  reports,  which  are  the  basis  of  both  S.  51  and  of 
the  administration  proposal,  were  formally  provided  to  the  commit- 
tee almost  3  months  ago.  Informally,  their  content  had  been  pro- 
vided to  the  committee  and  its  staff  almost  6  months  ago.  That  was 
the  testimony  of  Mr.  Thomas  before  the  Senate  Finance  Committee 
last  year,  and  I  say  presented  to  us  because  our  committee,  except 
for  three  members  who  have  left,  is  the  same  committee  that 
worked  on  this  bill  last  year  and  there  are  no  new  members  on  the 
committee. 

Our  target  of  reaching  a  decision  by  the  end  of  this  week,  it 
seems  to  me,  is  neither  overly  ambitious  nor  unrealistic.  It  will  be 
the  conclusion  of  a  process  that  began  a  year  ago  and,  of  course,  it 
is  necessary  for  us  to  act  without  delay  if  we  are  to  enact  new  legis- 
lation by  September  30  of  this  year  when  the  current  Superfund 
bill  expires. 

I  have  discussed  this  schedule  with  Mr.  Thomas  and,  as  always, 
he  has  promised  his  help  and  cooperation.  He  will  be  unable  to  be 
with  us  tomorrow  because  of  a  previous  commitment,  but  he  and 
members  of  his  staff  will  be  with  us  during  our  markups  on  Thurs- 
day and  Friday.  On  those  days,  I  expect  we  will  continue  our  com- 
mittee practice  that  has  given  Mr.  Thomas  the  freedom  to  provide 
us  with  any  technical  assistance  we  need  during  markup  and  also 
with  the  freedom  he  has  excercised  in  the  past  to  provide  us  with 
his  comments  and  policy  views  and  those  of  the  administration.  In 
the  event  that  we  cover  any  ground  on  Tuesday  in  this  absence 
that  he  considers  merits  comment,  we  can  expect  to  hear  that  com- 
ment on  Thursday  or  Friday. 

All  of  which  is  by  way  of  saying  that  I  anticipate  that  we  can 
stick  to  our  schedule  and  still  provide  a  thorough  airing  of  the  sub- 
ject matter  from  all  viewpoints. 

We  have  only  7  months  until  the  expiration  of  Superfund.  And, 
of  course,  whatever  legislation  this  committee  recommends  will 
have  to  go  to  the  Senate  Finance  Committee  for  consideration  of 
the  revenue  raising  components.  Our  experience  of  last  year  has 
demonstrated  that  that  is  no  simple  task.  Then  the  bill  will  have  to 
go  before  the  full  Senate  for  decision  and  then  to  a  committee  of 
conference,  so  we  can  ill  afford  any  delay. 

That  is  not  to  say  that  I  expect  this  committee's  work  on  this 
subject  to  be  completed  on  Friday.  We  will  probably  still  have  to 
visit  one  or  two  issues,  particularly  those  dealing  with  insurance. 
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However,  those  issues  are  not  ripe  for  solution  at  the  present  time. 
The  insurance  industry,  I  might  say,  is  not  sure  what  sort  of  help, 
if  any,  they  need.  Nor  are  they  so  central  to  Superfund  that  they 
should  be  permitted  to  hold  up  action  on  this  reauthorization.  I 
would  expect  we  would  be  ready  to  deal  with  those  issues  during 
March  so  that  whatever  solutions  we  reach  can  be  joined  with  the 
bill  before  it  is  taken  up  on  the  floor  of  the  Senate.  I  am  confident 
we  can  work  out  such  an  arrangement. 

Before  I  close,  let  me  say  that  I  believe  that  last  year's  bill  was  a 
good  bill  and  one  that  was  arrived  at  in  the  best  tradition  of  this 
committee.  Not  all  the  members  of  this  committee  were  totally 
pleased  with  all  of  the  bill.  For  some  members,  the  bill  does  not  go 
far  enough.  For  others,  of  course,  it  goes  too  far.  But  all  of  the 
members  of  this  committee  received  a  full  and  fair  hearing  on  their 
views.  It  is  a  way  this  committee  has  done  its  business  on  impor- 
tant and  controversial  matters  since  I  have  been  a  member,  and  I 
am  proud  of  that  process  and  of  the  conduct  of  the  members  of  this 
committee  in  supporting  the  final  product. 

Last  year's  bill,  reintroduced  this  year  as  S.  51,  had  broad  sup- 
port at  the  end  of  the  process.  The  vote  was  17  to  1  in  favor  of  rec- 
ommending the  bill  to  the  Senate.  As  I  pointed  out,  all  15  members 
of  the  current  committee  were  members  of  the  committee  last  year, 
and  14  of  those  members  voted  for  the  bill. 

By  sticking  close  to  the  central  and  important  features  of  this 
bill,  it  is  the  hope  of  this  Senator  that  we  can  continue  to  hold  the 
consensus  that  carried  us  so  close  to  Senate  action  last  year. 

It  is  my  view  that  the  committee  would  be  wise  to  continue  to 
give  its  support  to  the  bill  that  was  forged  in  the  crucible  of  our 
committee  debate  last  year.  The  bill  has  neither  the  scope  nor  the 
funding  resources  this  Senator  would  prefer  to  see,  but  I  shall 
defend  the  committee's  provisions  during  these  markups  against  ef- 
forts to  increase  or  decrease  either.  I  hope  other  members  will 
agree  that  it  is  the  best  course  of  action  at  this  time  and  under  the 
circumstances  in  which  we  now  find  ourselves. 

Senator  Bentsen,  do  you  have  an  opening  statement? 

Senator  Bentsen.  Yes,  I  do.  Thank  you  very  much,  Mr.  Chair- 
man. 

OPENING  STATEMENT  OF  HON.  LLOYD  BENTSEN,  U.S.  SENATOR 
FROM  THE  STATE  OF  TEXAS 

Senator  Bentsen.  Mr.  Chairman,  I  think  it  is  unfortunate,  I 
think  more  than  that,  I  think  it  is  tragic  that  society  has  allowed 
conditions  to  deteriorate  in  our  country  to  the  extent  to  where  we 
now  need  a  Superfund.  Although  it  is  too  late  for  many  of  the  inno- 
cent victims,  a  resolution  to  the  problem  caused  by  thousands  of 
dangerous  waste  sites  is  now  a  great  national  priority. 

There  are  few  people  that  would  argue  against  the  reauthoriza- 
tion of  the  Superfund  law,  and  most  of  us  are  certainly  in  agree- 
ment that  a  much  larger  fund  is  necessary  to  accomplish  the  job. 
But  after  that  the  consensus  begins  to  fall  apart. 

In  Demcember  of  1984,  an  EPA  report  estimated  that  cleaning 
up  1,500  to  2,000  sites  would  cost  $11.7  billion.  Administrator 
Thomas  has  said  that  between  $800  million  and  $1.2  billion  per 
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year  is  about  the  most  that  the  program  could  absorb  without  wast- 
ing funds. 

The  House  last  year  passed  legislation  which  would  have  raised 
$10.2  billion  for  fiscal  years  1986  through  1990.  The  Federal  contri- 
bution from  the  General  Treasury  would  have  amounted  to  $2.3 
billion,  and  taxes  on  petroleum  and  chemical  feedstocks  would 
have  provided  $7.9  billion.  The  5-year,  $7.5  billion  Senate  Super- 
fund  reauthorization  bill  was  reported  from  this  committee  and 
then  went  to  the  Finance  Committee,  and  it  died.  But  you  have  to 
remember  that  that  happened  in  the  last  weeks  of  the  session. 

You  also  have  to  look  at  the  membership  of  this  committee  and 
the  membership  of  the  Finance  Committee,  and  you  will  find  quite 
a  number  of  the  members  of  this  committee  are  on  the  Finance 
Committee  and  who  have  a  very  active  interest  in  seeing  that  we 
accomplish  what  has  to  be  done  on  their  part  of  the  jurisdiction. 

My  point  is  that  we  all  know  that  the  fund  must  be  and  will  be 
expanded,  but  as  more  revenues  are  required,  they  must  be  raised 
with  a  full  recognition  that  a  more  equitable  revenue  base  is  neces- 
sary. I  am  pleased  that  the  administration  has  presented  formal 
Superfund  legislation.  Like  most  other  members,  there  are  portions 
of  it  with  which  I  agree  and  there  are  others  that  I  am  going  to 
question  and  try  to  find  out  how  you  arrived  at  that  point  of  view. 
Most  notably,  I  question  some  of  the  tax  consequences  and  the  pro- 
posal they  are  in. 

Mr.  Chairman,  when  the  current  law  was  in  its  infancy,  the  reve- 
nues it  required  could  be  collected  without  significant  side  effects. 
At  this  time,  however,  the  narrowly  drawn  feedstock  tax  places  an 
unfair  economic  burden  on  certain  chemicals  and  areas  of  our  na- 
tional economy. 

For  example,  there  are  estimates  that  50  percent  of  the  petro- 
chemical feedstock  portion  of  the  tax  is  raised  from  plants  in 
Texas.  This  industry  has  experienced  some  very  severe  economic 
difficulties  over  the  past  several  yers.  Some  of  the  highest  unem- 
ployment figures  in  Texas  are  registered  where  there  is  the  highest 
petrochemical  concentration. 

I  fully  expect  that  the  domestic  petrochemical  industry  will  be 
faced  with  significant  economic  problems  during  at  least  this  next 
decade.  Many  of  these  problems  will  come  from  production  of  pe- 
trochemicals in  foreign  countries,  particularly  Saudi  Arabia, 
Kuwait,  Canada,  and  Mexico.  It  is  not  to  the  benefit  of  any  area  of 
our  Nation  for  us  to  encourage  the  production  of  these  chemicals 
outside  of  the  United  States,  a  result  that  reduces  both  jobs  and 
revenues,  but  that  is  the  effect  of  the  current  system  that  we  have. 

We  must  also  consider  the  waste  end  tax.  Senator  Moynihan  and 
I  have  been  working  on  such  a  proposal  which  we  project  will  raise 
about  $300  million  a  year.  So.  obviously,  we  must  also  look  to  a 
broader  based  source  of  funds  if  we  are  to  meet  this  Nation's  im- 
portant Superfund  goals. 

For  all  of  these  reasons,  I  had  looked  forward  to  a  strong,  com- 
monsense  approach  from  the  EPA.  From  my  preliminary  under- 
standing of  the  administration  proposal,  I  think  the  administration 
had  appropriately  frozen  the  feedstock  tax  at  its  current  levels. 
This  minimizes  the  potential  for  damage  that  this  tax  presents. 
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Beyond  that,  however,  I  am  concerned  over  the  proposals.  The 
EPA  proposes  to  raise  $600  million  from  the  waste  end  tax,  twice 
the  amount  Senator  Moynihan  and  I  found  feasible.  I  am  going  to 
be  very  interested  in  seeing  the  details  on  how  this  can  be  collected 
without  adversely  altering  the  disposal  and  treatment  of  waste  or 
creating  economic  hardships  that  discourage  domestic  production  of 
certain  products. 

While  the  administration  has  made  some  progress  toward  identi- 
fying alternatives  for  the  revenue  needed  for  the  Superfund,  I  am 
disappointed  that  the  proposal  fails  to  include  a  broader  based  rev- 
enue source  that  is  both  necessary  and  fair.  That  means  it  will  be 
up  to  the  Congress  to  take  the  lead  in  that  regard  and,  finally,  it 
will  be  the  Finance  Committee. 

What  we  do  in  this  committee  with  the  kind  of  background  and 
expertise  that  this  committee  and  its  staff  has  will  have  a  very  sub- 
stantial influence  on  what  the  Finance  Committee  has  to  do.  Hope- 
fully, we  can  do  more  than  what  I  think  is,  at  the  present,  a  very 
lackluster  proposal. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Stafford.  Thank  you,  Senator  Bentsen. 

Senator  Mitchell,  do  you  have  an  opening  statement? 

Senator  Mitchell.  I  do,  just  a  brief  statement,  Mr.  Chairman. 
Thank  you. 

OPENING  STATEMENT  OF  HON.  GEORGE  J.  MITCHELL,  U.S. 
SENATOR  FROM  THE  STATE  OF  MAINE 

Senator  Mitchell.  I  commend  you,  Mr.  Chairman,  for  expedi- 
tiously scheduling  this  committee  s  activities  on  the  reauthoriza- 
tion of  the  Superfund  law.  Prompt  action  is  necessary  if  we  are  to 
complete  work  on  this  legislation  this  year  without  any  disruption 
in  the  program. 

The  bill  we  will  consider  tomorrow  at  the  markup  would  reau- 
thorize the  Superfund  law  at  a  level  of  $7.5  billion  over  5  years.  It 
is  clear  that  even  this  increased  funding  will  not  complete  the  task 
before  us. 

Since  the  Superfund  law  was  first  enacted  in  1980,  EPA  has  un- 
dertaken a  comprehensive  inventory  of  hazardous  waste  sites 
across  the  country.  It  is  now  estimated  that  there  are  up  to  22,000 
potentially  hazardous  waste  sites  in  the  United  States. 

If  EPA's  current  Superfund  level  of  activity  is  to  be  continued, 
long-term  cleanup  can  be  started  at  approximately  115  sites  each 
year.  Even  continuation  at  this  pace  requires  the  kind  of  funding 
increase  approved  by  this  committee  last  year. 

In  preparation  for  our  decisions  this  week  will  receive  recom- 
mendations today  from  the  administration  on  its  view  of  the  Super- 
fund  program  and  its  future.  I  look  forward  to  hearing  from  Mr. 
Thomas  whom  we  have  all  come  to  respect  so  much.  I  know  that 
all  members  of  the  committee  will  consider  carefully  the  adminis- 
tration's recommendations. 

Ultimately,  we  will  have  to  make  a  determination  as  to  the  scope 
of  the  program  and  the  pace  of  the  cleanup  activity  over  the  next  5 
years.  We  will  have  to  balance  the  administration's  proposals 
against  the  clearly  unmet  needs  in  this  area  all  across  the  country. 
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That  will  not  be  an  easy  task.  We  must  keep  in  mind  throughout 
this  debate  that  we  represent  all  Americans,  because  all  Americans 
are  affected  by  this  crisis  and  by  the  decisions  we  make  to  deal 
with  it. 

Thank  you,  Mr.  Chairman. 

Senator  Stafford.  Thank  you  very  much,  Senator  Mitchell. 

Senator  Domenici? 

OPENING  STATEMENT  OF  HON.  PETE  V.  DOMENICI,  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  MEXICO 

Senator  Domenici.  Mr.  Chairman,  first,  I,  too,  commend  you  for 
expediting  the  process.  I  said  3  or  4  weeks  ago  that  I  was  for  this 
and,  obviously,  I  commend  you.  I  have  a  couple  of  concerns. 

I  have  been  told  everywhere  that  I  turn,  that  in  terms  of  trying 
to  reduce  the  deficit,  a  tax  is  a  tax  is  a  tax.  No  matter  what  you 
talk  about,  taxes  are  allegedly  off  limits.  I  am  not  suggesting  that  I 
agree  with  that  100  percent,  but  I  do  believe  that  there  is  some 
kind  of  concern  around  here  that  we  not  distort  what  is  already  a 
very  difficult  and  fragile  American  economy. 

I  don't  think  there  is  any  difference  in  taxing,  at  a  very  high 
rate,  certain  specific  industries  versus  any  other  tax.  So,  my  con- 
cern will  be  to  join  with  the  chairman  in  trying  to  get  a  bill,  but 
equally  I  have  a  concern  that  we  not  pass  a  bill  assuming  that  the 
General  Treasury  is  going  to  come  up  with  a  substantial  portion  of 
the  payment  because  if  we  start  that,  I  can  tell  you  we  can  find 
reasons  to  justify  additional  taxes. 

I  am  hopeful  that  there  will  be  some  serious  consultation  with 
the  Ways  and  Means  Committee  and  Finance  Committee  so  that 
we  don't  wash  our  hands  of  this  by  passing  a  bill  that  can't  be 
funded.  I  don't  know  what  that  is  yet,  but  clearly  that  is  an  impor- 
tant consideration. 

Second,  I  think  we  ought  to  try  to  produce  a  bill  that  can  become 
law.  I  think  that  is  the  final  test  here.  I  am  sure  the  President,  if 
the  Administration  has  followed  up  on  what  he  told  us  a  few  weeks 
ago,  Mr.  Chairman,  he  is  presenting  something  that  the  President 
will  sign.  I  don't  know  whether  he  is  prepared  to  tell  us  that  if  we 
change  it  in  any  respect  it  won't  be  signed,  but  I  think  the  chair- 
man has  expressed  to  me  a  willingness  to  work  with  the  White 
House  on  the  basis  that  he  wants  a  bill  the  President  can  sign. 

I  don't  think  there  is  any  doubt  that  we  don't  want  to  waste  our 
time,  and  I  don't  think  there  is  any  doubt  that  the  President  is 
pretty  serious  about  his  ideas  that  he  doesn't  want  any  new  taxes 
at  this  point  and  that  we  won't  sign  a  bill  that  expects  more  than 
we  can  really  accomplish. 

I  have  some  interests  much  like  the  Senator  from  Texas.  I  share 
his  concern  as  to  who  we  impose  the  tax  on.  I  think  it  is  a  very 
difficult  situation  in  the  petrochemical  industry.  I  don't  have  them, 
Senator,  as  you  do,  but  we  do  provide  some  of  the  basic  materials 
that  go  to  the  petrochemical  industry.  I  would  just  say  I,  too,  have 
an  interest  in  seeing  that  we  don't  tax  domestic  industries  and 
leave  foreign  ones  exempt  where  they  are  already  more  than  com- 
petitive and  where  we  are  losing  our  industries.  I  cite  that  only  be- 
cause copper  does  concern  me.  We  have  never  considered  copper  to 
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be  taxable,  but  the  House  has.  I  an  not  going  to  burden  the  com- 
mittee now  with  the  rationale  on  why  that  would  be  absolutely 
counterproductive.  That  isn't  my  primary  concern  at  this  point. 

Frankly,  I  believe  we  can  pass  a  bill  that  will  get  on  with  some 
significant  cleanup.  Whether  we  can  do  everything  that  everybody 
can  imaging  we  ought  to  do,  I  don't  know.  It  seems  to  me  we  can't, 
but  I  will  cooperate  as  much  as  I  can. 

Thank  you,  Mr.  Chairman. 

Senator  Stafford.  Thank  you,  Senator  Domenici. 

Senator  Durenberger? 

OPENING  STATEMENT  OF  HON.  DAVE  DURENBERGER,  U.S. 
SENATOR  FROM  THE  STATE  OF  MINNESOTA 

Senator  Durenberger.  Mr.  Chairman,  I  had  the  opportunity,  as 
did  other  members  of  the  committee,  over  the  weekend  to  review 
the  administration's  bill.  It  is  not  a  bombshell.  There  are  many  sec- 
tions of  the  legislation  which  could  be  supported  by  everyone  on 
this  committee.  Many  sections  are  coincident  with  the  bill  that  we 
reported  out  last  year  from  the  committee.  Many  sections  would 
provide  programmatic  improvements  over  existing  law. 

However,  if  it  is  not  a  bombshell — I  see  our  colleague  from  the 
House,  Jim  Florio,  here — it  is  also  not  a  valentine's  day  present  to 
the  Superfund  program  either.  As  I  read  the  bill,  I  had  the  feeling 
that  maybe  the  administration  wants  to  pull  back,  that  maybe  it 
wants  to  make  Superfund  a  subtitle  of  RCRA  which  most  certainly 
was  not  the  intent  of  Congress  when  Superfund  was  adopted  in 
1980.  Despite  its  common  name,  Superfund  is  more  than  a  tax  to 
clean  up  dumps. 

The  bill  I  saw  was  disappointing  in  three  respects  in  particular.  I 
will  be  brief. 

First,  it  attempts  to  deauthorize  many  of  the  activities  which  are 
authorized  under  current  law.  Some  may  think  that  CERCLA  is 
not  the  appropriate  authority  to  use  on  asbestos  in  schools  or  acid 
rain,  but  most  are  surprised,  I  am  sure,  by  the  suggestion  we 
should  have  to  prove  a  linkage  between  a  hazardous  waste  facility 
and  a  threat  to  public  health  or  the  environment  before  the  fund 
can  be  used  in  response. 

For  instance,  in  Minnesota,  at  a  site  called  New  Brighton,  we 
have  drinking  water  contaminated  by  the  industrial  solvent  TCE. 
It  appears  that  the  likely  source  of  the  contamination  was  hazard- 
ous waste  disposal  site  at  the  nearby  Army  munitions  facility. 

At  another  Minnesota  city,  Long  Prairie,  we  again  have  contami- 
nated drinking  water,  again  by  TCE,  but  the  most  likely  source  is 
septic  tanks.  In  California,  in  the  Silicon  Valley,  the  drinking 
water  of  400,000  people  was  contaminated  again  by  TCE,  but  this 
time  the  release  was  from  underground  storage  tanks. 

What  is  interesting  about  all  three  of  those  sites,  all  presenting  a 
threat  to  human  health  in  the  same  way,  all  resulting  from  con- 
tamination by  the  same  chemical,  TCE,  is  that  under  the  adminis- 
tration's proposed  Superfund  Program,  a  response  would  only  be 
authorized  at  the  New  Brighton  site  and  then  only  if  this  Senator 
and  whoever  else  he  can  marshall  can  go  to  war  with  the  U.S. 
Army  and  get  them  to  agree  that  their  disposal  site  caused  the  con- 
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tamination  which,  in  10  years,  they  have  been  unwilling  to  do.  So, 
if  I  am  wrong  in  that  reading  of  the  bill,  I  would  hope,  Lee,  that 
you  can  educate  me  during  the  course  of  your  testimony. 

The  second  disappointment  came  when  I  read  that  the  adminis- 
tration is  proposing  a  $600  million  waste  end  tax.  When  I  saw  the 
President's  budget  earlier  this  month  and  his  proposal  that  Super- 
fund  be  authorized  at  $5.3  billion  over  the  next  5  years,  I  was 
pleased.  Now  I  find  that  the  administration  does  not  appear  to 
have  that  intention. 

The  feedstock  tax,  a  reliable  and  stable  source  of  revenue,  is  not 
slated  for  increase.  The  bill  holds  general  revenues  out  of  the  fund 
altogether,  if  I  read  it  correctly.  So,  if  the  waste  end  tax  does  not 
work,  and  we  sure  don't  know  that  it  will,  Superfund  may  actually 
have  fewer  resources  than  it  does  under  current  law.  That  bothers 
me. 

Finally,  I  was  disappointed  by  the  projection  which  indicates 
almost  no  recovery  from  responsible  parties.  Under  the  administra- 
tion's budget,  only  $100  million  per  year  is  projected  for  revenue 
from  interest  on  the  fund  and  recoveries  of  cost  from  responsible 
parties.  That  certainly  does  not  reflect  aggressive  enforcement,  al- 
though watching  the  Agency  at  work,  I  find  them  fairly  aggressive. 

That  means  that  much  less  than  10  percent  of  Federal  costs  will 
be  recovered,  and  that  is  just  not  tough  enough  for  me. 

So,  Mr.  Chairman,  I,  like  others,  want  to  commend  you  for  put- 
ting us  on  a  quick  Superfund  schedule.  I  can't  find  anything  novel 
in  the  bill  that  would  cause  us  to  slow  down  this  process  much.  I 
will  vote  against  any  amendments  that  will  reduce  the  scope  of  ex- 
isting law.  I  agree  with  my  colleague  from  Texas  that  this  commit- 
tee plays  a  very  important  role,  and  even  though  we  are  both  on 
the  Finance  Committee,  I  am  not  anxious  to  see  us  forgo  our  role 
and  pick  it  up  again  with  a  different  set  of  hats  on,  although  when 
it  does  come  to  the  Finance  Committee,  I  intend  to  support  amend- 
ments that  will  strengthen  the  program  by  putting  the  tax  on  a 
more  stable  basis  than  it  is  on  today. 

Thank  you. 

Senator  Stafford.  Thank  you  very  much,  Senator  Durenberger. 

The  Chair  wants  to  note  that  a  very  able  Member  of  Congress 
who  is  chairman  of  one  of  the  House  committees  that  will  be  con- 
cerned with  this  question  is  here  with  us  observing  the  comments 
and  will  be  observing  the  statements  by  Administrator  Florio,  we 
are  very  happy  you  are  here  with  us.  This  will  give  you  some  sense 
of  the  difficulties  that  we  are  facing  over  here  as  we  work  together 
to  try  to  get  a  bill  this  year. 

I  think  once  we  have  completed  the  work  on  this  bill,  your  chair- 
man would,  if  it  seems  appropriate,  consider  a  hearing  later  on 
with  respect  to  the  possibilities  and  the  questions  of  different  tax 
options  that  might  be  available  to  us  and  to  us  through  the  appro- 
priate committees  that  will  consider  the  tax  matters. 

Having  said  that,  I  think,  Mr.  Thomas,  we  are  ready  for  your 
statement  and  discussions. 

The  Chair  would  like  to  make  one  additional  comment  and,  un- 
fortunately, some  of  the  members  who  are  involved  are  not  here 
and  some  of  the  staff  who  were  involved  are  not  here.  The  Chair 
wants  to  express  his  appreciation.  Last  Saturday  afternoon,  things 
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were  in  too  much  of  a  hurry  to  be  able  to  have  time  to  do  it,  but 
the  Chair  wants  to  express  his  appreciation  to  the  members  of  this 
committee  and  to  the  staff  who  made  it  possible  for  the  very  expe- 
ditious way  we  were  able  to  pass  a  very  important  bill,  the  inter- 
state cost  estimate  and  substitute  interstate  cost  estimate,  Satur- 
day afternoon  on  a  rollcali  vote  on  which  there  was  no  vote  against 
the  bill.  It  took  a  lot  of  hard  work  by  staff  and  by  the  committee 
members  behind  the  scenes  on  a  bipartisan  basis  to  get  it  done. 
Doing  it  that  way,  of  course,  we  don't  cause  the  controversy  that 
makes  us  news,  but  we  do  get  things  done  in  this  committee,  and 
the  chairman  is  very  proud  to  be  a  part  of  the  committee  and  its 
chairman  when  we  are  able  to  do  things  in  that  way. 

So,  I  thank  every  member  of  the  committee  and  every  member  of 
our  staff  who  did  the  hard  spade  work  that  made  it  possible. 

Now,  Mr.  Thomas,  we  would  be  glad  to  hear  from  you. 

STATEMENT  OF  LEE  M.  THOMAS,  ADMINISTRATOR,  ENVIRON- 
MENTAL PROTECTION  AGENCY,  ACCOMPANIED  BY  RICHARD  K. 
WILLARD,  ACTING  ASSISTANT  ATTORNEY  GENERAL,  CIVIL  DIVI 
SION,  DEPARTMENT  OF  JUSTICE;  LINDA  FISHER,  EXECUTIVE 
ASSISTANT  TO  THE  ADMINISTRATOR,  ENVIRONMENTAL  PRO- 
TECTION AGENCY;  HENRY  HABICHT,  ASSISTANT  ATTORNEY 
GENERAL,  LANDS  AND  NATURAL  RESOURCES  DIVISION,  DE 
PARTMENT  OF  JUSTICE;  MIKE  ROLLISON,  COUNSEL  FOR  TAX 
POLICY,  DEPARTMENT  OF  THE  TREASURY;  AND  LINDA  CAR- 
LISLE, TAX  POLICY  DIVISION,  DEPARTMENT  OF  THE  TREASURY 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

Let  me  introduce  the  other  people  with  me  at  the  table  this 
morning.  In  order  to  be  as  responsive  as  possible  to  the  questions  of 
the  committee,  I  thought  it  would  be  advisable  if  other  representa- 
tives of  the  administration  with  particular  interest  and  expertise  in 
areas  associated  with  Superfund  joined  me. 

On  my  far  right  is  the  Acting  Assistant  Attorney  General  for  the 
Civil  Division,  Rich  Willard.  Next  to  me  is  Ms.  Linda  Fisher,  who  is 
my  executive  assistant  and  for  the  last  year  has  chaired  our  Super- 
fund  reauthorization  task  group.  Immediately  on  my  left  is  Hank 
Habicht,  who  is  Assistant  Attorney  General  for  the  Lands  and  Nat- 
ural Resources  Division.  Next  to  him  is  Mike  Rollison,  who  is 
Counsel  for  Tax  Policy  at  the  Department  of  Tresury.  Next  to  him 
is  Linda  Carlisle,  who  is  also  with  the  Department  of  Treasury  in 
the  Tax  Policy  Division. 

Mr.  Chairman,  I  have  a  written  statement  which  I  have  provided 
to  the  committee.  I  would  like,  however,  to  summarize  and  high- 
light that  statement  in  my  opening  comments. 

Senator  Stafford.  That  would  be  agreeable  to  the  committee. 
The  committee,  if  there  is  no  objection,  would  place  your  entire 
statement  in  the  record. 

Mr.  Thomas.  Thank  you,  sir. 

The  process  that  we  have  used  for  making  recommendations  con- 
cerning reauthorization  of  Superfund  is  consistent  with  a  process 
that  I  discussed  with  this  committee  last  year  on  several  occasions, 
as  you  indicated.  We  began  a  review  of  the  experience  we  had  had 
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with  implementation  of  the  current  authorities  with  Superfund, 
both  within  EPA  as  well  as  within  the  other  executive  branch 
agencies  and  State  agencies  that  have  been  responsible  for  carrying 
that  program  out. 

Additionally,  as  you  know,  we  completed  a  number  of  studies 
which  had  been  called  for  in  the  original  statute  and  provided 
those  to  Congress.  Finally,  we  went  through  an  extensive  process  of 
reviewing  recommended  proposals  with  other  executive  branch 
agencies.  Finally,  there  was  a  series  of  recommendations  which  I 
made  to  the  President  and  Vice  President  in  a  lengthy  session  with 
them  several  weeks  ago. 

The  end  result  of  that  process  is  the  proposal,  which  you  most 
graciously  introduced,  that  the  President  submitted  both  to  the 
Senate  and  to  the  House  last  week.  It  is  that  proposal  I  would  like 
to  walk  through  with  you  today.  In  that  regard,  I  hope  to  clear  up 
issues  that  you  have.  For  instance,  each  of  the  issues  that  Senator 
Durenberger  mentioned,  I  think,  involves  a  different  reading  of  the 
law  than  we  have. 

So,  with  that,  let  me  talk  about  the  administration's  bill. 

First,  it  triples  the  response  resources  available  for  dealing  with 
this  massive  problem  in  this  country.  It  proposes  $5.3  billion  in  tax 
revenue  that  would  be  available  for  implementing  this  program. 
Additionally,  it  proposes  an  expanded  enforcement  program  that 
we  project  would  avail  us  of  about  $2  billion  in  private  party  clean- 
up during  that  same  5-year  period  of  time,  for  a  total  cleanup 
effort  under  the  Superfund  Program  of  approximately  $7.5  billion. 

Second,  it  makes  a  series  of  proposals  for  focusing  the  program 
on  hazardous  substance  sites.  I  will  talk  to  each  of  these  points  in 
some  detail.  This  one,  particularly,  I  think,  is  more  prospective 
than  it  is  retrospective  if  you  look  back  at  the  sites  we  have  dealt 
with  to  date,  particularly  those  on  the  National  Priority  List.  I  will 
explain  to  you  that  those  proposals  largely  leave  intact  our  ability 
to  deal  with  those  sites.  So,  it  is  looking  ahead  and  trying  to  ensure 
that  our  focus  is  on  hazardous  substance  sites. 

Third,  it  expands  our  emergency  cleanup  authority.  This  is  a  par- 
ticularly relevant  section  of  the  bill,  we  feel,  in  that  we  think  that 
has  been  a  very  effective  part  of  the  program,  particularly  the  ag- 
gressive way  we  have  used  it  in  the  last  couple  of  years.  I  will  talk 
about  that  in  a  little  more  detail  later. 

It  promotes  permanent  cleanup  solutions.  One  of  the  things  that 
we  have  found,  particularly  over  the  last  2  years  as  we  have 
worked  not  only  with  this  program  but  the  difficulties  of  the  RCRA 
Program,  we  would  like  to  have  more  specificity  in  the  law  promot- 
ing permanent  cleanup  solutions  for  guidance  to  us  in  selecting 
remedies. 

It  establishes  benchmark  cleanup  standards.  We  think  it  is  im- 
portant that  in  the  statute  standards  and  the  process  be  estab- 
lished. We  have  incorporated  into  our  proposal  the  policy  which  we 
adopted  in  our  national  contingency  plan  revision,  which  is  basical- 
ly the  how-clean-is-clean  issue,  incorporating  benchmark  standards 
and  specificity  in  the  statute  on  that. 

Next,  it  guarantees  community  involvement  in  our  decisions 
about  our  policy.  We  have  involved  the  community  in  that  decision- 
making process  by  a  policy  that  I  established  about  18  months  ago. 
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We  have  incorporated  into  the  statute  specific  language  that  would 
guarantee  that  kind  of  participation. 

Finally,  it  ensures  an  adequate,  stable,  and  fair  financial  base.  I 
will  get  into  detail  with  the  Treasury  Department  in  discussing 
that  financing  proposal  with  you. 

Before  I  get  into  the  specifics,  let  me  just  bring  you  up  to  date 
quickly  on  where  we  are  in  dealing  with  the  hazardous  waste  prob- 
leiii. 

These  two  graphs  in  each  category  show  where  we  were  Decem- 
ber 31,  1984,  and  where  we  will  be  at  the  end  of  this  fiscal  year. 
First,  with  our  inventory  of  sites,  how  many  sites  are  in  that  inven- 
tory that  we  need  to  assess.  This  work  is  largely  done  by  the  States 
and  our  regional  offices. 

We  have  almost  20,000  sites.  We  are  continuing  to  update  that 
inventory  at  a  much  slower  pace  than  when  we  established  it,  but 
we  are  continuing  to  get  sites  incorporated  into  that  inventory. 

From  the  inventor}',  we  move  for  a  site  assessment.  We  actually 
began  that  site  assessment  process  much  more  aggressively  last 
year  than  in  the  past  because  we  had  a  grant  authority  enacted  by 
you  in  our  appropriation  bill  so  that  we  could  have  the  States 
much  more  fully  involved  in  site  assessment.  By  the  end  of  this 
year,  we  project  we  will  have  assessed  over  16,000  sites,  that  is,  a 
review  of  the  site  to  determine  in  fact  whether  it  is  a  site  that  war- 
rants field  investigation. 

To  date,  we  have  completed  over  4,000  of  those  field  investiga- 
tions with  another  1,000  to  go  this  year.  Most  of  those  field  investi- 
gations are  done  by  our  field  investigation  teams  out  of  each  of  our 
10  regional  offices.  They  include  an  on-site  assessment,  samples 
analysis,  and  a  determination  of  the  extent  of  the  problem  at  the 
site. 

As  you  know,  we  respond  with  one  of  two  authorities,  either  our 
emergency  authority  if  there  is  a  threat  or  a  potential  threat  to 
human  health  or  the  environment,  or  our  long-term  authority  if  we 
place  the  site  on  the  National  Priority  List.  We  currently  have  786 
sites,  both  final  and  proposed,  on  our  national  priority  list,  and  we 
project  that  list  may  grow  to  as  high  as  2,000  sites. 

Now,  let's  look  specifically  at  where  we  are  with  site  activity, 
again  using  the  same  dates,  where  we  were  at  January  1,  where  we 
project  we  will  be  at  the  end  of  this  fiscal  year.  Emergency  clean- 
ups, part  of  our  program  that  we  are  moving,  we  think,  very  ag- 
gressively, are  running  at  nearly  200  a  year.  That  is  individual 
sites.  It  was  about  460  January  1,  and  we  are  looking  for  almost 
650  by  the  end  of  this  fiscal  year.  By  the  way,  we  make  proposals — 
later  on  I  will  discuss  them  with  you — for  expanding  our  cleanup 
authority  there. 

Second,  then,  our  big  sites,  the  large  sites  that  are  on  the  nation- 
al priority  list — where  do  we  stand  with  moving  forward  with 
those?  The  first  phase,  as  you  know,  is  our  detailed  engineering 
studies;  it  generally  takes  18  months  to  2  years  to  fully  define  the 
full  extent  of  the  program  at  the  site  and  fully  define  how  we  are 
going  to  clean  it  up.  By  the  end  of  this  year,  we  are  projecting  that 
nearly  500  priority  sites  will  have  those  engineering  studies  either 
underway  or  completed. 
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We  will  be  in  the  construction  phase,  which  means  we  have  fin- 
ished the  design  of  the  remedy  and  have  actually  begun  construc- 
tion, at  a  projected  163  sites.  The  construction  will  either  be  fin- 
ished, will  be  in  monitoring,  or  will  be  in  the  construction  phase. 

So,  the  total  number  of  sites,  hazardous  waste  sites,  where  we  ac- 
tually had  activity,  either  the  emergency  program  or  the  remedial 
long-term  program,  was  753  sites  at  January  1.  By  the  end  of  this 
year,  we  project  1,073  sites  with  site  activity  either  completed  or 
underway. 

Now,  specifically,  the  National  Priority  List,  the  786  sites  we  are 
working  hard  to  increase:  We  have  our  update  process  that  goes  on 
periodically.  As  a  matter  of  fact,  it  will  probably  be  more  frequent- 
ly this  year  than  in  the  past  in  that  one  of  the  things  you  asked  us 
to  do,  very  appropriately,  when  you  passed  the  first  law,  was  to 
fully  inventory  the  extent  of  the  problem  and  determine  whether 
there  is  an  emergency  situation  or  whether  it  is  a  long-term  chron- 
ic situation. 

As  you  can  see,  the  engineering  studies,  the  first  phase,  are 
moving  up  rapidly;  we  are  showing  448  by  the  end  of  the  year.  The 
reason  the  other  chart  showed  more  engineering  studies  is  we  actu- 
ally have  taken  detailed  engineering  action  at  a  number  of  sites 
that  are  not  on  that  National  Priority  List.  Many  of  them  were  in 
the  early  phases  of  the  program. 

Emergency  cleanups:  We  do  those  both  at  sites  on  the  National 
Priority  List  and  sites  that  are  not  on  the  National  Priority  List. 
Most  of  the  emergency  cleanups  at  sites  on  this  list  are  site  stabili- 
zations where  we  have  gone  in  and  have  stabilized  the  site  until 
the  detailed  work  is  done,  largely  on  subsurface  contamination. 

On  construction,  again,  as  you  can  see,  we  will  have  126  at  the 
end  of  this  year. 

Obviously,  you  have  a  pipeline  effect  in  this  kind  of  cleanup  pro- 
gram. You  will  see  construction  going  up  fairly  rapidly  as  the  engi- 
neering study  phase  is  completed  on  many  of  those  projects. 

Now,  let's  talk  about  the  proposal  we  have  made  for  the  next  5 
years  in  the  administration's  bill.  First,  the  response  program,  the 
part  that  Senator  Durenberger  mentioned  which  is  basically  fo- 
cused on  hazardous  substance  releases.  First,  we  would  suggest 
that  the  focus  should  be  on  just  that — abandoned  sites,  uncon- 
trolled sites,  municipal  or  industrial  sites  with  problems,  RCRA 
sites  where  we  have  insolvent  companies,  or  any  spills  or  releases 
of  hazardous  substances. 

Second,  we  have  a  safety  valve.  That  is,  even  where  we  have  spe- 
cific exclusions,  we  suggest  that  if  there  is  not  an  ability  to  move 
under  another  authority,  the  President  should  have  the  authority 
to  trigger  the  Superfund  Program.  Let  me  talk  to  you  a  little  bit, 
before  I  move  to  the  next  issue,  about  some  of  the  specific  things 
we  are  suggesting. 

For  instance,  we  are  suggesting  that  mining  sites  that  could  be 
covered  under  the  Surface  Mining  Reclamation  Act  not  be  covered 
under  Superfund.  If  they  can't  be  covered  under  that,  then  they 
would  be  eligible  under  Superfund.  If  there  were  a  major  public 
health  or  environmental  emergency,  and  for  whatever  reasons  the 
Surface  Mining  Reclamation  Act  was  not  available,  then  the  Presi- 
dent could  use  the  Superfund  Program. 


467 


13 


Second,  where  there  is  a  lawful  application  of  pesticides  regis- 
tered under  the  FIFRA  and  we  have  a  problem,  we  are  suggesting 
that  should  not  be  eligible  for  funding  under  Superfund.  We  have  a 
major  effort  underway  now,  both  on  the  prevention  side  as  far  as 
our  FIFRA  Program  is  concerned  and  our  Pesticide  Registration 
Program,  and  a  review  of  the  extent  of  the  problem  in  this  regard. 
Under  our  current  national  priority  list,  there  are  six  sites  in 
Hawaii  that  would  be  excluded  by  this  suggestion.  Those  are  the 
only  6  that  would  be  excluded  and,  as  a  matter  of  fact,  under  all  of 
our  proposals,  those  are  the  only  6  that  would  be  excluded  from  the 
786  we  are  dealing  with. 

Next,  we  are  suggesting  not  that  you  have  to  have  defined  the 
source  of  contamination  before  you  can  initiate  action,  but  that 
where  the  source  in  fact  is  shown  not  to  come  from  a  traditional 
treatment,  storage,  deposition,  transportation  of  a  hazardous  sub- 
stance, a  broad  definition  of  a  hazardous  substance,  then  it  would 
not  be  eligible  under  Superfund.  Buildings,  businesses,  domestic 
wells — specifically,  we  are  trying  to  deal  with  the  issue  of  asbestos 
in  schools  as  not  eligible  for  funding  under  the  Superfund  Pro- 
gram. 

Those  specific  items  are  a  narrow  exclusion.  It  is  not  the  New 
Brighton,  not  the  California  underground  storage  tank  release. 
Any  of  those  we  propose  would  be  eligible  for  funding.  As  I  indicat- 
ed, as  we  went  back  and  looked  at  the  full  review  of  sites  that  we 
have  dealt  with  on  our  national  priority  list,  the  six  under  our  pro- 
posals that  stand  out  that  would  not  be  eligible  would  be  the 
Hawaii  pesticide  sites.  All  the  others  would  be  eligible. 

Finally,  we  make  a  proposal  that  if  there  is  a  naturally  occurring 
substance  that  causes  a  problem,  it  would  not  be  eligible  for  fund- 
ing under  the  Superfund  Program.  A  specific  example  would  be  an 
outcropping  or  a  high  concentration  of  uranium  ore  in  one  particu- 
lar area  that  was  causing  problems  for  residents  in  an  area.  We 
are  suggesting  that  it  is  a  natural  occurrence,  natural  phenome- 
non. We  would  not  respond  to  that  kind  of  situation  under  the  Su- 
perfund authority. 

What  we  have  tried  to  do,  Senator,  with  this  scope  issue  is  in  fact 
narrowly  define  exclusions,  as  I  indicated,  and  not,  in  fact,  draw 
very  sharply  down  the  number  of  sites  that  you  have  seen  us  deal 
with  under  Superfund  to  this  point.  It  is  a  very  difficult  section  to 
try  to  draft,  but  we  think  it  is  an  extremely  important  section  for 
the  Congress  to  come  to  grips  with. 

We  are  getting  more  and  more  inquiries,  more  and  more  sugges- 
tions, that  he  breadth  of  the  law  as  it  currently  exists  makes  Su- 
perfund an  eligible  source  of  funding  for  a  wide,  broad  array  of 
public  works  projects,  all  kinds  of  water  system  improvement 
projects,  all  kinds  of  individual  home  and  housing  projects.  We  are 
suggesting  this  a  very  important  provision.  We  feel  we  have 
worked  long  and  hard  to  draft  it  narrowly  but  so  that,  prospective- 
ly, we  can  ensure  that  our  focus  and  our  funding  is  on  those  major 
problems  of  hazardous  wastesites  and  hazardous  substance  releases 
which  we  think  is  the  primary  intent  of  the  Superfund  Program. 

The  second  major  provision  of  our  proposal  is  our  enforcement 
proposal.  We,  Senator,  feel  that  the  enforcement  program  that  we 
have  had  to  date  has  been  a  very  aggressive  program,  and  we 
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would  like  to  see  it  expand.  There  are  some  portions  of  the  existing 
law  that  we  would  like  to  see  modified. 

Let  me  make  clear  that  when  we  look  at  enforcement,  we  see 
both  cost  recovery  in  the  107  litigation  route,  and  we  also  see  cost 
avoidance,  and  by  that  I  mean  where  we  have  taken  an  action 
either  through  court  or  through  our  administrative  authorities  to 
compel  responsible  parties  to  clean  up  or  to  pay  for  a  cleanup 
before  we  have  expended  Superfund  money.  In  fact,  that  is  where 
the  largest  volume  of  our  enforcement  work  pays  off  in  terms  of 
money. 

For  instance,  last  year  we  entered  into  settlements,  either  con- 
sent decrees  of  consent  orders,  with  responsible  parties  for  approxi- 
mately $150  million  in  cleanup  at  Superfund  sites.  When  I  project 
a  $2  billion  cleanup  effort  over  the  next  5  years,  that  is  the  area  in 
which  I  am  projecting  that  figure — our  strong  enforcement  pro- 
grams pays  dividends  in  responsible  parties  actually  cleaning  up. 

We  also  will  have  a  strong  cost  recovery  program.  Money  re- 
ceived from  cost  recovery  in  no  way  reflects  the  kind  of  enforce- 
ment program  we  have  in  place. 

We  respect  to  specific  provisions,  First,  retaining  the  strict  joint 
and  several  liability  provisions  that  we  have  received  from  court 
decisions  on  the  existing  law— We  don't  think  clarification  of  that 
is  required  because  we  think  it  is  both  strict  and  joint  and  several, 
and  we  think  that  is  appropriate  as  a  foundation  for  our  strong  en- 
forcement program. 

Second,  tougher  civil  and  criminal  penalties,  civil  penalties  of 
$10,000  a  day  and  $25,000  for  criminal  penalties,  a  few  modifica- 
tions such  as  on  reporting  of  releases,  incorporating  an  administra- 
tive penalty  in  addition  to  the  criminal  penalties. 

Third,  additional  administrative  order  authority,  particularly 
under  104  where,  without  the  finding  of  an  imminent  and  substan- 
tial endangerment  required  under  section  106,  we  actually  can  use 
104  to  enter  into  an  agreement  with  responsible  parties  to  take 
action  at  a  site. 

Stronger  access  and  information  gathering  authorities  are  par- 
ticularly important  when  we  are  trying  to  obtain  information  on 
the  full  extent  of  the  problem  and  full  extent  of  the  liability. 

Next,  no  pre-enforcement  review  of  selected  cleanup  actions.  This 
has  become  a  particularly  troubling  issue  of  late  as  we  have  gone 
in  and  used  our  order  authority  to  compel  action  at  a  site.  We 
specify  the  process  that  would  be  used,  the  opportunity  that  would 
be  available  for  responsible  parties  both  to  claim  and  review  their 
liability  issues  as  well  as  the  appropriateness  of  our  cleanup 
remedy  consistent  with  the  National  Contingency  Plan.  We  specify 
that  that  would  be  in  the  107  action.  We  also  specify  that  our 
record  of  decision,  where  we  make  our  decision,  would  be  on  the 
record  as  an  administrative  process. 

So,  we  have  tried  to  draft  a  proposal  that  clearly  defines  how  we 
will  deal  with  review  of  our  orders  once  issued,  insuring  that  re- 
sponsible parties  have  the  opportunity  at  the  proper  time  to  review 
both  the  issue  of  liability  as  well  as  the  issue  of  appropriateness  of 
cleanup. 
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Finally,  we  deal  in  the  statute  with  the  issue  of  right  of  contribu- 
tion and  contribution  protection.  We  have  embodies  in  the  statute 
specific  language  that  talks  about  right  of  contribution  and  contri- 
bution protection.  It  incorporate  basically  the  position  that  we  have 
taken  in  our  judicial  consent  decrees  and  in  our  consent  orders. 
However,  as  opposed  to  having  to  negotiate  that  each  time  on  a 
case  by  case  basis,  by  incorporating  it  in  the  statute  we  think  it 
will  move  the  process  forward  more  expeditiously. 

Each  of  those  provisions,  we  think,  is  significantly  important  to 
moving  a  more  aggressive  enforcement  posture  under  the  program. 

Through  the  the  third  major  category  of  our  proposals,  we  will 
expand  State  responsibilities.  First,  by  asking  them  to  take  our  ad- 
ditional responsibility  for  managing  the  cleanups  by  promoting 
multisite  cooperation  agreements.  That  is  a  specific  provision  that 
we  are  recommending  in  the  law  that  makes  it  clear  that  we  can 
enter  into  a  broad  cooperative  agreement  with  States  to  manage 
many  of  the  cleanups  at  the  sites  on  an  annual  basis. 

Second,  we  suggest  eliminating  the  preemption  language  on  how 
the  States  raise  taxes.  Many  of  the  States,  as  you  know,  have  initi- 
ated similar  tax  provisions  to  the  national  tax  provision  to  raise 
the  money  required  for  their  match  for  operation  and  maintenance 
expenses.  We  would  suggest  that  the  current  preemption  that  pro- 
hibits certain  State  taxing  provisions  be  eliminated  to  give  them 
more  flexibility. 

Third,  we  would  suggest  including  State  enforcement  costs  as  eli- 
gible. That  is  the  overhead  cost  that  States  incur  when  they  take 
the  enforcement  action  against  responsible  parties.  We  would  like 
to  provide  that  funding. 

Along  with  that  additional  responsibility  and  funding,  we  would 
like  the  States  to  pick  up  additional  responsibility  and  accountabil- 
ity, first,  by  increasing  the  State  matching  share.  It  is  currently  90 
percent  Federal  and  10  percent  State  on  the  cleanup  portion,  actu- 
ally the  construction  portion.  We  are  suggesting  moving  that  to  80/ 
20,  but  you  have  to  bear  in  mind,  we  are  suggesting  expanding  our 
emergency  cleanup  program,  which  is  100  percent  Federal.  We  are 
suggesting  it  continue  to  be  100  percent  Federal  with  a  site  assess- 
ment and  investigation,  100  percent  Federal  for  the  site  engineer- 
ing, and  100  percent  Federal  for  the  site  design.  So,  it  is  only  at  the 
cleanup  construction  portion  of  the  remedial  project  we  are  now 
suggesting  that  the  State  pick  up  additional  match. 

Second,  we  suggest  increasing  the  State  match  for  sites  operated 
by  States.  We  have  clearly  defined  that  if  a  site  was  operated  by 
State  or  local  government,  instead  of  a  50  percent  match,  it  should 
be  a  75  percent  match.  We  think  clearly  you  have  here  a  State  or 
local  governments  that  was  a  responsible  party  if  they  operated  the 
site.  We  feel  that  at  a  maximum,  the  Federal  Government  should 
not  provide  more  than  25  percent  of  the  cleanup  cost  out  of  the 
Fund  if  that  site  is  to  be  cleaned  up  by  that  responsible  party, 
State  or  local  government. 

Finally,  we  have  a  requirement  which  is  similar  to  the  provision 
suggested  by  Senator  Chafee  that  this  committee  adopted  last  year 
that  has  to  do  with  waste  disposal  and  the  role  of  States.  It  is  a 
stringent  requirement,  but  it  suggests  that  States  immediately  get 
directly  involved  in  trying  to  come  to  grips  with  what  to  do  with 
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the  waste  from  these  Superfund  sites.  We  would  suggest  2  years  in 
which  the  States  would  develop  a  disposal  plan.  That  disposal  plan 
could  be  for  disposal  within  the  State  or  through  a  compact  of 
States.  We  would  suggest  at  the  end  of  that  2  years,  if  a  State  has 
not  done  that,  they  would  no  longer  be  eligible  for  Superfunding 
for  sites  in  their  State,  except  for  emergency  situations  where 
water  supply  or  temporary  housing  is  required. 

Finally,  we  would  also  suggest  that  if  a  State's  option  is  for 
movement  of  the  waste  outside  the  State  boundary,  the  State 
would  pay  the  difference  in  transportation  costs  beyond  the  State 
boundary  for  the  disposal  of  that  waste. 

Now,  the  revenue  provision  of  the  bill,  one  that  we  worked  long 
and  hard  on  last  year  and  again  this  year,  that  the  Treasury  De- 
partment was  particularly  involved  in  with  us.  We  had  a  number 
of  issues  we  were  looking  at  and  a  number  of  options  we  considered 
before  we  came  up  with  the  specific  proposals  that  are  in  our  pro- 
posed legislation. 

The  feedstock  tax,  we  feel,  has  been  a  stable  source  of  revenue. 
That  could  not  have  been  predicted,  I  don't  think,  when  this  tax 
was  first  passed  by  Congress  with  any  certainty,  but  I  think  in  fact 
it  has  turned  out  to  be  a  stable  source  of  revenue,  the  current  tax 
accruing  approximately  $300  million  a  year.  We  did  find  two  major 
issues  when  we  began  to  look  very  closely  at  the  feedstock  tax  and 
how  it  could  be  expanded,  either  in  rate  or  in  substance. 

Those  two  major  issues  are  first  that,  with  much  pushing,  there 
are  economic  dislocations  and  economic  disincentives  that  come  to 
bear  fairly  quickly  with  those  feedstocks  and  with  the  industry 
that  generates  them.  Second,  we  also  feel  there  is  a  major  equity 
problem  as  far  as  the  feedstock  tax  is  concerned.  If  you  look  at  the 
total  amount  of  feedstock  tax,  it  is  from  a  relatively  narrow  indus- 
try. If  you  also  look  at  the  specifics  of  who  is  paying  that  tax,  you 
will  find  that  approximately  10  or  12  firms  are  paying  approxi- 
mately 75  to  80  percent  of  the  tax  money. 

So,  the  two  issues  we  ran  into  on  expanding  the  feedstock  tax 
were,  one,  equity  as  far  as  tax  policy  is  concerned,  and  second,  eco- 
nomic concerns  associated  with  the  particular  industry  if  that  tax 
were  increased.  So  we  have  recommended  continuing  the  feedstock 
tax  on  the  current  substances  and  at  the  current  level  without  ex- 
pansion. 

The  second  tax  option  we  have  proposed,  after  looking  at  a 
number  of  others,  is  a  waste  end  tax.  The  waste  end  tax  has  pro- 
grammatic advantages.  It  broadens  the  base  of  the  group  that 
would  be  taxed.  We  think  it  is  a  more  equitable  tax.  It  also  has  a 
much  more  direct  relation  between  the  kind  of  program  we  have, 
which  is  a  hazardous  waste  cleanup  program,  and  the  industries 
that  are  in  fact  being  taxed,  which  are  the  firms  that  are  storing, 
treating,  or  disposing  of  hazardous  waste. 

It  will  programmatically  do  two  things.  It  will  force,  we  think,  a 
review  of  waste  reduction  practices  and  waste  reprocessing  prac- 
tices in  industries  that  generate  hazardous  waste.  We  think  it  also 
will  compliment  very  well  the  RCRA  regulatory  program  which 
you  enacted  last  year  aimed  at  banning  waste  from  land  in  that  we 
propose  a  two-tiered  taxing  structure  for  the  waste  end  tax — a 
higher  tax  for  the  traditional,  less  desirable  forms  of  waste  disposal 
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such  as  land  fills,  land  treatment  units,  surface  impoundments, 
and  a  lower  tax  on  all  other  types  of  disposal,  specifically  treat- 
ment, underground  injection,  and  others. 

We  have  proposed,  over  time,  that  those  tax  rates  be  modified 
each  year  as  we  take  into  account  both  changes  in  how  much  waste 
is  disposed  in  each  fashion  as  a  result  of  implementing  the  RCRA 
program  and  changes  in  the  volume  of  waste.  We  have  projected, 
we  think,  a  realistic  amount  of  revenue  from  that  waste.  We  have 
taken  a  conservative  view  of  how  much  waste  we  think  would  fall 
into  this  category.  We  feel  it  will  broaden  the  base,  it  will  minimize 
adverse  economic  impact,  and  will  ensure  a  stable  source  of  reve- 
nue. 

In  that  regard,  we  have  incorporated  into  the  proposal  an  admin- 
istrative procedure  for  modifying  the  rates  depending  upon  the  rev- 
enue that  is  received  so  that  if,  in  fact,  our  conservative  assump- 
tions are  not  conservative  enough  and  the  revenue  is  not  available 
that  we  predicted,  we  would  have  the  authority  to  borrow  against 
anticipated  revenue  and  modify  the  rates  to  recoup  the  amount  of 
revenue  which  we  would  have  needed  in  order  to  fund  at  the  rate 
we  have  projected  each  year,  which  ranges  from  about  $550  million 
from  this  tax  up  to  about  $650  million  by  the  end  of  the  5-year 
period  of  time. 

With  those  proposals,  what  have  we  then  bought  as  far  as  clean- 
up is  concerned  over  the  next  5  years?  As  you  can  see,  I  have  incor- 
porated here  a  figure  for  1982,  1985,  and  1990  for  both  our  emer- 
gency cleanup  program  and  our  long-term  construction  program. 

First,  let  me  say  that  as  far  as  site  assessment,  site  identification, 
that  part  that  has  to  do  with  how  many  sites  there  are,  we  are  an- 
ticipating that  the  vast  majority  of  that  work  will  be  completed  in 
the  next  2  years.  So,  I  don't  have  that  incorporated  here. 

I  have,  however,  incorporated  where  we  are  really  going  to  be 
out  there  working  on  these  sites.  In  1982  we  had  moved  out  at  100 
emergency  cleanup  sites.  This  year,  as  I  indicated,  we  would  be  at 
nearly  650  sites.  By  the  end  of  the  next  5  years,  there  are  almost 
1,800  sites  where  we  would  have  been  out,  we  would  have  taken 
cleanup  action,  completed  work  at  that  site,  or  stabilized  that  site. 

Under  long-term  remedial  action,  nearly  1,500  sites  would  have 
had  the  engineering  study  either  completed  or  underway.  Finally, 
in  our  construction  program,  as  you  can  see,  there  is  a  dramatic 
increase  from  163  this  year  up  to  920  of  the  long-term  construction 
projects  that  either  would  have  been  completed  or  would  be  under- 
way at  the  end  of  this  5-year  period  of  time. 

We  think  it  is  an  aggressive  program.  We  think  it  is  a  program 
that  is  much  larger  than  the  program  we  have  been  operating  for 
the  last  several  years.  We  think  that  it  balances  the  two  things  we 
were  looking  to  when  we  looked  at  how  big  we  thought  this  pro- 
gram ought  to  be:  What  is  the  problem,  and  how  fast  do  we  need  to 
move  to  deal  with  it?  We  think  that  not  only  includes  the  size  of 
the  program  but  the  mix  of  the  authorities  you  have  within  the 
program. 

For  instance,  we  felt  we  needed  additional  authority  under  our 
Emergency  Removal  Program  so  that  no  site  that  we  identify  that 
presents  a  potential  or  a  real  threat  to  public  health  or  the  envi- 
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ronment  has  to  wait.  We  can  move  out_on  it  immediately.  Our 
Emergency  Removal  Program  gives  us  that~  authority?   — 

Second,  we  balance  how  much  we  think  we  can  manage  realisti- 
cally as  far  as  this  program  is  concerned  without  running  into 
major  problems  of  loss  of  effectiveness  and  loss  of  efficiency.  We 
balance  those  two  things  and  we  think  we  have  a  responsive  and  a 
responsible  program  which  we  have  presented  to  you  today. 

I  would  be  pleased  now,  Mr.  Chairman,  to  answer,  along  with  my 
colleagues,  questions  that  you  and  members  of  the  committee  may 
have. 

Senator  Stafford.  Thank  you  very  much,  Mr.  Thomas,  for  a  very 
lucid  explanation  of  the  administration's  bill  and  the  program  that 
you  see  coming  up  in  the  next  few  years. 

To  my  colleagues  I  would  suggest  that,  if  there  is  no  objection,  on 
the  first  round  of  questions,  we  limit  ourselves  to  10  minutes  each. 
I  have  conferred  with  Senator  Bentsen.  He  is  agreeable  to  that  pro- 
cedure. So,  hearing  no  objection,  we  will  limit  ourselves  to  10  min- 
utes on  the  first  round. 

The  Chair  would  again  remind  members  that  Mr.  Thomas  will  be 
here  with  us  again  on  Thursday  and  Friday  and  that  any  action  we 
might  take  tomorrow  in  the  course  of  our  meeting  will  leave  Mr. 
Thomas  free  to  comment  on  it  as  he  might  wish  on  Thursday  and 
Friday. 

The  Chair  would  finally  note  that  any  members  who  were  not 
here  as  we  began  and  who  have  opening  statements,  we  would  be 
glad  to  place  that  in  the  record  or  members  can  utilize  part  of  their 
10  minutes  to  deliver  it,  as  they  might  wish. 

Having  said  all  that,  Mr.  Thomas,  I  note  the  administration's  bill 
proposes  no  changes  to  existing  law  relating  to  a  standard  of  joint 
and  several  liability.  You  said  in  remarks  to  staff  on  Friday,  I  am 
advised,  that  this  issu*  was  explicitly  considered  during  develop- 
ment of  the  administration's  bill,  and  you  explained  the  reasoning 
behind  the  decision  to  leave  existing  law  in  place  with  regard  to 
this  particular  issue. 

Mr.  Thomas.  Mr.  Chairman,  we  feel  that  over  the  last  5  years, 
strict  joint  and  several  liability  has  been  a  major  underlying  com- 
ponent of  the  administration's  enforcement  of  the  Superfund  stat- 
ute. We  think  the  court  decisions  which  have  been  rendered  con- 
cerning that  have  supported  the  administration's  position.  We 
think  that  the  current  law  and  the  current  court  decisions  provide 
us  with  the  strength  to  continue  with  that  good  enforcement  pro- 
gram. 

Hank  Habicht  from  the  Justice  Department  may  want  to  elabo- 
rate on  that. 

Senator  Stafford.  Well,  I  would  gather  that  a  change  might  fur- 
ther complicate  your  efforts  in  view  of  court  decisions  and  the  5- 
year  history  of  succeeding  under  this  concept. 

Mr.  Thomas.  We  feel  that  it  might,  in  fact,  launch  us  on  another 
round  of  issues  in  the  courts  to  get  new  readings  on  exactly  what 
our  standard  of  liability  or  scope  of  liability  may  be. 

Senator  Stafford.  All  right.  Is  there  any  further  answer? 

Mr.  Habicht.  I  might  just  add,  Mr.  Chairman,  that  we  are  cer- 
tainly prepared  to  address  this  issue  more  fully  should  the  mem- 
bers have  interest  in  that  direction.  As  Lee  Thomas  indicated,  a 


473 


19 

fundamental  premise  of  the  administration's  approach  is  to  provide 
a  program  that  has  an  optimal  mix  of  public  and  private  resources 
brought  to  bear  against  the  problem  as  well  as  having  a  program 
that  moves  forward  at  the  least  possible  cost  as  quickly  as  possible. 

An  enforcement  scheme  is  a  critical  component  of  the  Superfund 
Program,  as  Lee  indicated.  Our  experience  has  been  to  have  an  en- 
forcement scheme  that  is  effective  and  that  minimizes  unnecessary 
and  highly  contentious  and  complex  litigation.  This  sort  of  scheme 
is  extremely  helpful  in  making  that  work.  Joint  and  several  liabil- 
ity is  not  a  concept  that  anyone  should  support  lightly  in  any  con- 
text. It  raises  significant  issues,  but  our  experience  has  been  that, 
to  have  an  enforcement  component,  so  that  this  is  not  just  a  mas- 
sive Public  Works  Program,  you  need  to  have  enforcement  tools 
that  make  enforcement  possible. 

Senator  Stafford.  Thank  you. 

Mr.  Thomas,  last  year  you  testified  that  a  5-year  extension  of  the 
program  at  current  levels  would  cost  about  $5.2  billion.  Last  year's 
estimate  did  not  take  into  account  increased  costs  due  either  to 
general  inflation  or  construction  inflation.  As  I  understand  it,  you 
are  now  estimating  the  adoption  of  S.  494  would  cost  about  $5.3  bil- 
lion over  the  5  years. 

First,  does  your  cost  estimate  for  S.  494  take  inflation  into  ac- 
count, and,  second,  if  the  committees  chooser  to  not  adopt  some  of 
your  proposed  changes,  such  as  increasing  the  State  share  to  20 
percent  and  narrowing  the  scope  of  the  program,  will  we  have  to 
adjust  your  estimate  of  $5.3  billion  accordingly? 

Mr.  Thomas.  Senator,  it  does  not  incorporate  a  general  inflation 
factor  for  succeeding  years.  We  have  looked  at  that  and  we  did  not 
incorporate  that.  We  don't  think  that  would  increase  it  much. 

We  have  incorporated  what  we  feel  is  a  good  figure  for  site  cost 
based  on  the  experience  we  have  had  over  the  last  several  years. 
We  don't  think  that  would  be  modified  over  time.  We  looked  at 
that  very  hard. 

If  you  did  not  incorporate  some  of  the  suggestions  that  we  have 
made,  such  as  the  State  share  in  operation  and  maintenance  ex- 
penses, or  if  you  did  not  increase  funding,  you,  in  fact,  would 
merely  decrease  the  number  of  sites  we  would  work  on.  In  other 
words,  we  would  have  less  funding  available  to  move  on  certain 
projects.  It  would  not  be  a  very  high  figure  as  far  as  numbers  of 
projects,  but  it  would  be  some. 

Senator  Stafford.  The  administration  bill,  S.  494,  proposes  a 
substantial  narrowing  of  the  scope  of  the  program  which  we  estab- 
lished in  1980.  In  that  context,  could  you  please  provide  us  with 
four  or  five  examples  of  each  of  the  five  areas  where  you  propose  to 
prohibit  the  administration  from  responding?  In  each  instance,  I 
would  like  to  know  how  much  money  was  expended  by  the  fund 
and  why  you  consider  fund  response  to  be  inappropriate. 

Before  you  answer  that,  and  you  might  prefer  to  do  it  in  writing, 
let  me  propound  one  other  question.  Several  of  the  proposed  exclu- 
sions are  justified  on  the  ground  that  there  are  regulatorty  pro- 
grams which  operate  in  those  areas.  For  each  of  these  laws,  please 
provide  the  exact  language  which  would  enable  you  or  the  other 
responsible  Government  agency  to,  first,  provide  an  alternative 
water  supply;  second,  relocate  families  in  communities,  third,  pro- 
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vide  diagnostic  assistance;  and  fourth,  recover  the  cost  of  these  ac- 
tions. I  would  like  not  section  numbers  but  the  exact  language  and 
any  judicial  precedents  supporting  the  administration  view  that 
these  laws  contain  response,  compensation,  and  liability  provisions. 

If  you  would  prefer,  I  would  accept  the  response  in  writing,  since 
I  have  asked  you  several  questions  instead  of  just  one. 

Mr.  Thomas.  Senator,  we  will  work  to  provide  that  in  writing. 
Let  me  say  in  general,  though,  as  we  took  a  look  at  our  current 
national  priority  list  to  see  how  many  of  the  sites  out  of  the  786  we 
would  not  respond  to  under  this  series  of  proposals,  I  have  identi- 
fied the  6  pesticide  sites,  which  actually  form  1  site,  in  Hawaii  as 
those  that  would  be  specifically  excluded.  I  have  not  identified  any 
others  that  would  be  specifically  excluded. 

As  I  indicated,  I  think  the  narrowing  of  the  scope,  as  we  have 
suggested,  is  looking  more  toward  the  kind  off  inquiries  we  are  be- 
ginning to  receive  for  dealing  with  sites  under  the  Superfund  Pro- 
gram in  the  future.  Our  suggestion  is  that  the  kind  of  projects  we 
have  dealt  with  are  the  kind  that  should  be  dealt  with  under  Su- 
perfund, that  we  shouldn't  begin  to  get  into  a  large  array  of  sites 
beyond  that.  That  is  were  our  narrowing  is  directed. 

However,  I  will  work  to  provide  you  with  those  specific  answers 
which  you  asked  for. 

[The  information  requested  follows:] 
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Background  on  SMCRA  Funding 
Availability  for  Abandoned  Mineland  Reclamations 

•  SMCRA  tax  on  currently  operating  coal  mines. 

•  Revenues  vary  from  year  to  year  depending  on  appropriations  and  tax 
collections.     Over  the  past  three  years,  funding  available  for  Abandoned 
Mineland  Reclamation  grants  has  been: 

FY83  $173  million 
FY84  $263  million 
FY85    $257.7  million 

•  There  are  16  mining  sites  on  the  Final  NPL  and  Update  2  1n  nine  States 
as  follows: 

NPL 
State        Sites    Uncontrolled  Reclamation  Funds  Remaining   1n  FY'85 

NM  2  $3,270,280 

OK  1  $2,006,696     (no  construction  grants  can  be  awarded  now 

because  of  restrictions  on  the  State  regulatory 
program) 

KA  1  $206,657 

CO  4  $2,966,393 

SD  1  -0-  (SO  is  not  a  SMCRA  program  State  -  no  con- 

tributing coal  mines) 

AZ  1  -0-  (not  a  program  State) 

CA 3  -0-  (not  a  program  State) 

UT  2  $2,400,840 

WA  1  -0-  (Some  active  coal  mining,  but  State  does  not  have  an 

approved  regulatory  program) 

•  Each  participating  State  submits  a  plan  with  priority  sites  for 
action.  Some  States  (not  many)  have  included  non-coal  sites  on 
their  priority  lists. 


476 
22 


Examples  of  Release  Categories 
Excluded  front  Response  Under  Proposed  101(b)(2) (A-E) 


The  President  shall  not  respond  to  a  release  or  threat  of  a  release: 

101(b)(2)(A) 

Resulting  from  the  extraction,  beneficiation,  or  processing  of  ores 
and  minerals  which  are  covered  under  the  Surface  Mine  Control  and 
Reclamation  Act  of  1977; 

-  Narrow  interpretation  of  SMCRA  coverage 

Palanuik  and  Frank  Mines,  South  Dakota 

(B)  resulting  from  the  lawful  application  of  a  pesticide  product 
registered  under  Section  3,  permitted  under  section  5,  or  exempted  under 
section  18  of  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act; 

-  Waipahu  Wells,  Hawaii 

-  Waiawa  Shaft,  Hawaii 

-  Mililani  Wells,  Hawaii 

-  Kunia  Wells  I,  Hawaii 

-  Kunia  Wells  II,  Hawaii  m 

-  Waipio  Heights  Wells  II,  Hawaii 

(C)  to  the  extent  it  affects  residential  dwellings,  business  or 
community  structures,  or  public  or  private  domestic  water  supply  wells, 
unless  the  release  or  threatened  release  emanates  from  a  vessel  or  facility 
used  for  the  deposition,  storage,  processing,  treatment,  transportation, 

or  disposal  of  hazardous  substances; 

-  Asbestos  in  schools,  churchs,  buildings  and  homes 

-  Pentachlorophenol  treated  homes 

-  Lead  paint  chipping  off  homes 

(D)  of  a  naturally  occurring  substance  in  its  unaltered  form,  or 
altered  solely  through  naturally  occurring  processes  or  phenomena,  from  a 
location  where  it  is  naturally  found; 

-  Kingman  Airport  Industrial  Area 

(E)  covered  by  and  in  compliance  with  a  permit,  as  that  term  is 
defined  in  section  101(10),  if  such  hazardous  substance  was  specifically 
identified,  reviewed,  and  made  part  of  the  public  record  in  issuing  the 
permit  and  the  permit  was  designed  to  limit  such  substance. 

-  hypothetical  example 


477 
23 


EXAMPLES  OF  SITES  THAT  WOULD  BE  EXCLUDED  UNDER  THE 
PROPOSED  AMENDMENTS  AND  COVERED  BY  SMCRA 


Examples  of  mining  sites  that  would  be  excluded  by  the 
proposed  amendments  to  CERCLA  due  to  response  under  SMCRA  would 
include  the  Palanuik  and  Frank  Mines  ( ND  Uraniferous  Lignite  Mines) 
in  southwestern  North  Dakota.   Coal  deposits  at  these  mines  are 
associated  with  low-grade  uranium  deposits,  and  due  to  mining 
operations  radioactive  elements  have  been  discharged  into  surface 
waters.   Funding  for  response  actions  under  SMCRA  is  anticipated. 
[Note:   these  sites  have  been  scored  using  the  HRS.   The  scores 
were  provided  to  the  House  Oversight  and  Investigations 
Subcommittee. ] 
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National  Priorities  List  Sita 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLAM'Superfund') 


WAIPAHU  WELLS 
County  of  Honolulu,   Island  of  Oahu,  Hawaii 

.  The  Waipahu  Wells  Site  consists  of  four  drinking  water  wells  that  are 
owned  and  operated  by  the  City  and  County  of  Honolulu.     The  wells  are 
located  on  the  Ewa  Plain  in  the  County  of  Honolulu.  Island  of  Oahu. 
Hawaii.     They  are  contaminated  with  ethylene  dibramide  (EDB)  and  trichloro- 
propane  (TCP),  according  to  analyses  conducted  by  the  Hawaii  Department 
of  Health  and  other  government  agencies.     The  Waipahu  Wells  are  part  of  a 
distribution  system  which  serves  13,700  people  in  Waipahu,  Ewa,  and 
Waianae. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schof ield  Plateau/Eva  Plain  area  of  Oahu.     The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  dibromochloropropane  and  TCP  with  granulated  activated  carbon 
and  with  aeration  towers.     However,  because  of  continuing  contamination, 
the  people  served  by  the  Waipahu  Wells  are  being  provided  with  an  alternative 
supply  of  drinking  water. 
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National  Priorities  List  Site  .  Js^ 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  lCERClA)("Superfund* 

WAIAWA  SHAFT 
County  of  Honolulu,   Island  of  Oahu,  Hawaii 

The  Waiawa  Shaft  is  located  on  the  Ewa  Plain  in  the  County  of  Honolulu, 
Island  of  Oahu,  Hawaii,  and  is  owned  and  operated  by  the  U.S.  Navy.     The 
well  is  part  of  a  closed  distribution  system  which  provides  drinking 
water  to  64,000  people  in  the  area  of  McGrew  Point.  Pearl  Harbor,  and 
part  of  Hickam  Air  Force  Base.     The  well  is  contaminated  with  dibrcmo- 
chloropropane  (DBCP)  and  trichloropropane  (TCP),  according  to  analyses 
conducted  by  the  U.S.  Navy  and  other  government  agencies. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schof  ield  Plateau/Ewa  Plain  area  of  Oahu.     The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  EBCP  and  TCP  with  granulated  activated  carbon  and  with  aeration 
towers.     The  Navy  is  currently  reviewing  alternative  treatment  methods 
for  DBCP  removal  in  a  study  designed  to  complement  the  Brand  of  Water 
Supply  effort. 
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National  Priorities  List  Site 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLA)CSuperfund" 


MILILANI  WELLS 
County  of  Honolulu,  Island  of  Oahu,  Hawaii 

"    The  Mililani  Wells  Site  consists  of  six  drinking  water  wells  that 
are  owned  and  operated  by  the  City  and  County  of  Honolulu.     The  wells  are 
located  in  on  the  lower  Schofield  Plateau  in  the  County  of  Honolulu, 
Island  of  Oahu,  Hawaii.     They  are  contaminated  with  dibromochloropropane 
(DBGP)   and  trichloropropane  (TCP),   according  to  tests  conducted  by  the 
Hawaii  Deoartment  of  Health  and  other  government  agencies.     Three  of  the 
wells  are  presently  not  being  used.     The  Mililani  wells  normally  supply 
water  to  19,500  people  through  a  closed  distribution  system. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schofield  Plateau/Ewa  Plain  area  of  Oahu.     The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
renoving  DBCP  and  TCP  with  granulated  activated  carbon  and  with  aeration 
towers. 
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National  Priorities  List  Site 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLAH'Superfund") 


KUNIA  WELLS  I 
County  of  Honolulu,   Island  of  Oahu.  Hawaii 

'   The  Kunia  Wells  I  Site  consists  of  four  drinking  water  wells  that 
are  owned  and  operated  by  the  City  and  County  of  Honolulu.     The  wells  are 
located  on  the  Schofield  Plateau  in  the  County  of  Honolulu,  Island  of 
Oahu,  Hawaii.     They  are  contaminated  with  trichloropropane  (TCP),  according 
to  analyses  conducted  by  the  Hawaii  Department  of  Health  and  other  goverrment 
agencies.     The  Kunia  Wells  I  are  part  of  a  distribution  system  which 
serves  21,000  people. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schofield  Plateau/Ewa  Plain  area  of  Oahu.     The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  dibrcmochloropropane  and  TCP  with  granulated  activated  carbon 
and  with  aeration  towers. 
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National  Priorities  List  Sit* 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLA)CSuperfund") 


MILILANI  WELLS 
County  of  Honolulu,  Island  of  Oahu,  Hawaii 

The  Mililani  Wells  Sit£  consists  of  six  drinking  water  wells  that 
are  owned  and  operated  by  the  City  and  County  of  Honolulu.     The  wells  are 
located  in  on  the  lower  Schofield  Plateau  in  the  County  of  Honolulu, 
Island  of  Oahu,  Hawaii.     They  are  contaminated  with  dibromochloropropane 
(DBO>)  and  trichlcropropane  (TOM,  according  to  tests  conducted  by  the 
Hawaii  Department  of  Health  and  other  government  agencies.     Three  of  the 
wells  are  presently  not  being  used.     The  Mililani  wells  normally  supply 
water  to  19,500  people  through  a  closed  distribution  system. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schofield  Plateau/Ewa  Plain  area  of  Oahu.     The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  DBCP  and  TCP  with  granulated  activated  carbon  and  with  aeration 
towers. 
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National  Priorities  Uat  SJta 

Hazardous  west*  sit*  listed  under  tht 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLAJCSuperfund') 


KUNIA  WEULS  I 
County  of  Honolulu.   Island  of  Oahu.  Hawaii 

'  The  Kunia  Wells  I  Site  consists  of  four  drinking  water  wells  that 
are  owned  and  operated  by  the  City  and  County  of  Honolulu.     The  wells  are 
located  on  the  Schofield  Plateau  in  the  County  of  Honolulu,  Island  of 
Oahu,  Hawaii.    They  are  contaminated  with  trichloropropane  (TCP),  according 
to  analyses  conducted  by  the  Hawaii  Department  of  Health  and  other  government 
agencies.    The  Kunia  Wells  I  are  part  of  a  distribution  system  which 
serves  21,000  people. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schofield  Plateau/Ewa  Plain  area  of  Oahu.    The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  dibrcmochloropropane  and  TCP  with  granulated  activated  carbon 
and  with  aeration  towers. 
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National  Priorities  List  Sits 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLA)("Superfund") 


KUNIA  WELLS  II 
County  of  Honolulu,  Island  of  Oahu,  Hawaii 

The  Kunia  Wells  II  Site  consists  of  two  drinking  water  wells  that 
are  owned  and  operated  by  the  City  and  County  of  Honolulu.     The  wells  are 
located  on  the  Schofield  Plateau  in  the  County  of  Honolulu,  Island  of 
Oahu,  Hawaii.     They  are  contaminated  with  dibromochloropropane  (DBCP)  and 
trichloropropane  (TCP),  according  to  analyses  conducted  by  the  Hawaii 
Department  of  Health  and  other  government  agencies.     They  have  been 
closed  since  July  1983.     The  wells  are  part  of  the  Kunia  distribution 
system  that  provides  drinking  water  to  about  13,700  people. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schofield  Plateau/Ewa  Plain  area  of  Oahu.     The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  DBCP  and  TCP  with  granulated  activated  carbon  and  with  aeration 
towers. 
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National  Priorities  List  Site 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLA)("Superfund"> 

WAIPIO  HEIGHTS  WELLS  II 
County  of  Honolulu,  Island  of  Oahu,  Hawaii 

•  The  Waipio  Heights  Wells  II  Site  consists  of  two  drinking  water 
wells  that  are  owned  and  operated  by  the  City  and  County  of  Honolulu. 
The  wells  are  located  in  Waipio  on  the  lower  Schof ield  Plateau  in  the 
County  of  Honolulu,  Island  of  Oahu,  Hawaii.  One  well  is  contaminated 
with  trichloropropane  (TCP) ,  according  to  analyses  conducted  by  the 
Hawaii  Department  of  Health  and  other  government  agencies.  The  other 
well  has  been  shut  down  for  repairs  and  has  not  been  tested  for  contami- 
nation. The  wells  are  part  of  a  distribution  system  which  serves  3,400 
people  in  the  Waipio  Heights  area. 

There  are  several  well  sites  with  similar  contamination  problems 
located  in  the  Schof ield  Plateau/Ewa  Plain  area  of  Oahu.  The  City  and 
County  of  Honolulu  Board  of  Water  Supply  has  conducted  pilot  tests  on 
methods  for  decontaminating  the  water  in  the  area  and  has  had  success  in 
removing  dibromochloropropane  and  TCP  with  granulated  activated  carbon 
and  with  aeration  towers. 
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Examples  of  excluded  categories  of  problems  101  (b)(2)(C)  -  structures 

•  Pentachlorophenol  Treated  Homes 

There  are  apparently  some  sites  involving  log  houses  that  have  been 
treated  with  pentachlorophenol  (penta  or  PCP),  a  wood  preservative.  Two 
examples  are  the  Fowler  residence  in  Madisonville,  Kentucky  and  the  Loehr 
residence  and  others  in  Evansville,  Indiana.  CDC  reviewed  analytical 
results  of  wood/soil  samples  from  Fowler  residence  and  determined  that 
penta  levels  do  not  pose  an  "undue  level  of  concern".   CDC  recently  took 
blood  samples  of  Loehr  family  members  to  verify  penta  concentrations  of 
3400  ppb  reported  by  the  family's  medical  doctor.  Awaiting  results  of 
the  sampling. 

Other  problems  include  structures  constructed  with  asbestos, 
soil  contamination  from  lead  based  wood  chips  that  have  fallen  from 
individual  homes,  and  contamination  of  homes  from  radioactive  substances 
brought  to  the  homes. 

There  are  no  other  listed  sites  of  this  nature. 
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National  Priorities  Lift  SKo  AZ  Arizona 

Hazardous  waste  site  listed  under  the 

Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act  of  1980  (CERCLAK'Superfund") 

KINGMAN  AIRPORT  INDUSTRIAL  AREA 
Kingman,  Arizona 

Conditions  at  listing  (December  1982);    The  Kingman  Airport  Industrial  Area 
encompasses  about  6  square  miles  northeast  of  Kingman  in  Mohave  County,  Arizona. 
The  valley  is  semiarid  with  no  permanent  surface  water.     The  area  depends  on  ground 
water  for  all  domestic,  municipal,  industrial,  and  agricultural  purposes.     All 
wells  drilled  to  date  into  the  Airport  Basin,  the  aquifer  supplying  drinking  water 
to  20,000  people  in  Kingman,  contain  hexavalent  chromium.     Five  wells  have  chromium 
levels  that  have  exceeded  the  maximum  level  set  by  EPA  for  chromium  in  drinking 
water. 

Status  (June  1984) t     EPA  deferred  rulemaking  on  this  site  in  September  1983  to 
allow  more  time  for  resolving  issues  related  to  its  inclusion  on  the  NPL.     In  its 
review  of  the  Kingman  Airport  Industrial  Area,  EPA  determined  that  the  chromium 
occurs  naturally  in  ground  water  and  is  probably  not  related  to  any  industrial  or 
other  human  activity.     EPA  believes  that  CERCLA  is  not  intended  to  correct  undesirable 
natural  conditions.    Therefore,  the  Kingman  site  is  not  included  on  the  NPL  at  this 
time. 


EXAMPLES   OF    FEDERALLY   PERMITTED   RELEASES 
THAT   WOULD  BE    EXCLUDED  BY  AMENDMENTS 


At   the  present   time   EPA  has   not   identified   any  examples  of 
Federally  permitted  releases  on   the  National   Priorities  List   that 
would  be  excluded  by   the  proposed  amendments   to  CERCLA.      A 
hypothetical  example  of   such  a  release  would   be   a  surface  water 
discharge  of   toxic   substances   allowable  under  NPDES  permit    issued 
under  the  Clean  Water  Act  where   those  substances  were  specifically 
addressed   in  the  permit  and   the  discharges   are   fully   in  compliance 
with   the  permit.     Another  hypothetical  example  would   include  a 
plume  of  ground  water  contaminants   from  a   hazardous  waste  management 
facility  permitted  under   the  Resource  Conservation  and   Recovery 
Act  where   the  permit  had  specified  allowable   alternate   concentration 
limits   in  ground  water   for   those  contaminants. 
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Senater  Stafford.  All  right.  Section  104  of  S.  51  establishes 
cleanup  standards.  In  a  briefing  on  the  Agency's  proposed  changes 
to  the  national  contingency  plan,  your  staff  said  that  the  EPA  pro- 
posal was  essentially  the  same  as  what  we  have  included  in  S.  51. 
A  moment  ago  you  appeared  to  say  that  the  cleanup  language  of 
your  bill,  S.  494,  also  reflected  the  proposal  made  in  the  national 
contingency  plan.  Frankly,  I  prefer  the  language  of  S.  51  as  much 
as  anything  else  because  the  committee  approved  it  last  year  and 
your  proposal  may  be  new. 

Are  you  wed  to  your  language  in  this  or  other  areas? 

Mr.  Thomas.  Senator,  today  I  am  wed  to  the  language  in  our  pro- 
posal in  this  and  in  other  areas. 

Senater  Stafford.  We  will  see  if,  in  a  week,  we  can  have  a  di- 
vorce then.  Or,  at  least  a  separation. 

Mr.  Thomas.  This  particular  section  does  incorporate  the  final 
policy  which  we  promulgated  about  a  month  ago  in  our  national 
contingenty  plan  revision.  I  will  say  that,  as  we  discussed  last  year, 
this  was  a  very  difficult  set  of  language  to  develop,  in  policy  as  well 
as  statute.  We  worked  through  this  over  a  period  of  over  a  year,  I 
would  say,  within  the  Agency.  We  think  this  is  a  good  way  to  pro- 
ceed with  how  clean  is  clean  issues. 

Senator  Stafford.  All  right,  thank  you  very  much. 

The  Chair  wants  his  colleagues  to  realize  he  has  confined  himself 
to  the  10  minutes  and  is  timing  Senators. 

Senator  Bentsen? 

Senator  Bentsen.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Thomas,  in  taling  about  the  through-put  tax,  I  notice  that 
you  referred  to  it,  and  others  did,  as  a  stable  source.  I  think  that 
has  been  true  up  to  now.  Certainly,  it  is  the  easiest  one  to  apply, 
and  that  is  one  of  the  reasons  it  was  utilized. 

One  of  the  things  I  note  is  that  these  big  international  companies 
tend  to  pay  a  lot  more  attention  to  the  bottom  line  than  the  flag 
under  which  they  serve.  Some  of  them  have  made  deals  with  the 
Saudis  and  others  through  the  Middle  East.  When  you  try  to  deter- 
mine whether  they  are  crying  wolf  or  it  is  really  happening  to 
them,  I  note  that  almost  every  one  of  them  is  laying  off  employees 
in  this  country. 

I  don't  want  to  tilt  it  over  from  an  economic  standpoint  where 
they  just  emphasize  their  operations  offshore  and  close  them  down 
here.  That  is  why  I  think  it  is  important  that  we  broaden  this  base. 
I  am  pleased  to  see  your  start  in  that  direction. 

It  is  going  to  be  much  more  difficult  to  assess  the  end  use  tax 
than  to  fully  anticipate  it,  I  think.  But  the  question  of  stability  in 
the  through-put  tax  is  one  that  will  be  moot,  because  if  they  move 
offshore,  you  no  longer  have  a  stable  source. 

What  I  want  is  a  bill  passed  through  this  committee  that  passes 
Finance  and  passes  the  floor.  I  want  one  that  works  and  accom- 
plishes what  has  to  be  done  in  cleaning  up  these  sites,  a  substan- 
tially expanded  program  and  one  that  is  funded,  because  if  it  isn't 
funded,  down  it  goes. 

In  the  practicalities  of  it,  one  of  them  that  has  been  brought  to 
my  attention  is  the  question  of  the  availability  of  insurance.  People 
in  the  industry  have  come  to  me  and,  I  am  sure,  to  the  other  mem- 
bers of  this  committee  over  the  last  few  days  talking  about  the  dif- 
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ficulty  of  the  implementation  of  the  Superfund  and  the  hazardous 
waste  regulatory  programs  that  results  from  a  drastically  shrunk- 
en market  availability  of  liability  insurance  that  is  hardly  avail- 
able to  anyone  manufacturing  or  disposing  of  hazardous  sub- 
stances. That  is  going  to  make  it  very  difficult  to  meet  the  finan- 
cial responsibility  requirements  of  Superfund.  If  it  is  unavailable  to 
the  contractors,  it  may  soon  interfere  with  the  pace  of  that  pro- 
gram. 

I  would  like  to  ask  you,  when  they  tell  me  that  the  Jackson 
Township  decision  effectively  overruling  the  so-called  environmen- 
tal impairment  exclusion  in  general  liability  policies,  where  do  we 
go  from  there?  What  do  we  do  to  try  to  see  that  such  insurance  or 
protection  is  available  so  we  can  get  this  work  done  in  cleaning  up 
these  sites?  Do  you  have  some  suggestions  in  that  regard? 

Mr.  Thomas.  Senator,  almost  similar  to  the  comments  that  were 
made  earlier,  the  insurance  issue  that  has  arisen  during  the  last 
number  of  months  is  one  that  we  also  have  become  very  concerned 
about,  and  we  are  trying  to  analyze  its  full  scope  in  order  to  deter- 
mine what  kind  of  provisions  may  be  necessary,  both  in  this  stat- 
ute or  as  well  in  policy,  both  in  our  RCRA  program  and  in  this  Su- 
perfund program.  As  you  recall,  last  year  and  again  this  year,  we 
have  made  proposals  concerning  liability  of  contractors  who  are 
doing  work  on  Superfund  sites. 

However,  the  issue  that  has  been  raised  of  late  is  far  broader 
than  that  issue,  I  think.  We  have  begun  to  work  with  the  insurance 
industry  itself  to  try  to  fully  determine  exactly  what  the  scope  of 
the  problem  is  and  what  some  alternatives  may  be. 

Today,  I  regret  I  don't  have  an  answer  as  to  either  of  those,  how 
extensive  a  problem  we  have  or  what  some  alternatives  may  be.  I 
would  hope  we  would  have  that  over  the  next  several  weeks  as  we 
try  to  work  on  this  issue. 

Senator  Bentsen.  Let  me  further  state  that  I,  in  no  way,  want  to 
see  the  progress  of  this  bill  impeded  at  these  hearings,  but  I  will 
ask  for  the  chairman  to  let  us  have  some  hearings  after  it  has 
passed  this  committee  and  allow  those  people  to  testify  and  you  to 
testify  in  that  regard,  if  you  will,  and  see  if  we  can  come  up  with 
some  solutions  so  that  we  don't  impede  the  progress  of  cleaning  up 
these  sites. 

Mr.  Thomas.  I  think  that  would  be  excellent.  We  would  like  to 
participate  with  you  on  that. 

Senator  Bentsen.  Now,  your  bill  would  repeal  the  postclosure  li- 
ability fund  which  absorbs  the  current  postclosure  tax  into  the  gen- 
eral waste  end  tax.  We  passed  that  to  give  some  assurance  to  those 
communities  that  were  accepting  hazardous  waste  management  fa- 
cilities. If  they  were  assured  that  the  funds  would  be  there  to  cover 
cleanup  costs  and  any  third  party  damages,  that  they  be  there  in 
perpetuity,  perhaps  they  would  be  more  ready  to  accept  a  well-run 
permitted  facility  in  their  midst. 

If  you  take  away  that  one  key  element  of  assurance,  and  assum- 
ing the  Superfund  is  not  going  to  be  here  forever  when  these  facili- 
ties might  later  be  causing  problems,  and  according  to  the  Treas- 
ury study,  private  insurance  isn't  available,  what  can  you  tell  those 
communities  to  guarantee  their  long-term  protection? 
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Mr.  Thomas.  Senator,  we  found  that  the  postclosure  fund  was  ac- 
tually a  very,  very  narrow  fund  as  far  as  which  facilities  may  in 
fact  be  covered  under  it,  and  the  ones  that  were  probably  most  in 
jeopardy  over  the  next  number  of  years  of  not  having  the  resources 
to  clean  up  a  problem  would  never  have  been  covered  by  it.  Addi- 
tionally, the  facilities  that  would  have  more  than  likely  had  the 
funds  would  be  the  ones  that  would  have  been  covered  by  the  fund. 
It  almost  ran  contrary  to  our  overall  responsible  party  authorities 
and  enforcement  authorities  under  Superfund  to,  in  fact,  say  now 
we  will  pick  those  up  under  some  separate  fund. 

Our  suggestion  is  that  if,  in  fact,  we  have  RCRA  facilities  that 
over  a  period  of  time  after  they  close  present  a  problem,  the  liabil- 
ity associated  with  taking  care  of  that  problem  should  be  taken 
care  of  by  the  responsible  parties.  As  you  know,  we  have  financial 
responsibility  requirements  undr  RCRA  to  ensure  that  that  hap- 
pens. That  is  a  far  broader  category.  As  a  matter  of  fact,  that  is  the 
total  category  of  hazardous  waste  operators  as  opposed  to  a  very 
narrow  category. 

Senator  Bentsen.  Mr.  Chairman,  you  alluded  to  the  problems,  in 
your  opening  statement,  of  requiring  liability  insurance  so  we 
could  pursue  the  cleanup  of  these  sites.  In  no  way  do  I  want  to 
impede  these  hearings  or  slow  down  the  passage  of  this  bill,  but 
this  problem  has  arisen,  and  it  seems  to  be  a  very  serious  one.  I 
would  strongly  urge  you  that,  after  we  have  completed  the  passage 
of  this  bill  from  this  committee,  at  the  earliest  opportunity  that  we 
have  some  hearings  where  these  people  are  allowed  to  address  it 
and  see  what  we  can  do  to  come  up  with  something,  and  that  Mr. 
Thomas  be  there,  to  see  what  we  can  do  to  address  this  problem. 

Senator  Stafford.  Well,  Senator  Bentsen,  I  would  be  glad  to 
accept  that  suggestion.  I  had  an  opportunity  to  talk  with  spokes- 
men for  the  insurance  industry  last  week.  At  that  time,  at  least, 
they  said  they  had  a  problem  but  they  didn't  know  what  the  solu- 
tion might  be.  I  told  them  that  if  they  thought  they  could  arrive  at 
some  proposal  we  should  hear,  we  would  make  the  time  available 
to  hear  it.  So,  without  slowing  down  this  bill,  at  some  subsequent 
time,  if  the  industry  has  a  proposal,  we  would  be  glad  to  hear  it 
and  hold  hearings. 

Senator  Bentsen.  Good. 

Mr.  Thomas,  last  year  the  EPA  supported  cost  recovery  under 
section  107  for  the  cost  of  response  to  releases  of  pollutants  and 
contaminants.  This  year,  the  Agency  is  proposing  to  eliminate  any 
authority  to  respond  to  releases  of  pollutants  or  contaminants. 

In  how  many  cases  of  short-term  removal  actions  and  longer 
term  remedial  actions  has  the  Agency  responded  to  pollutants  or 
contaminants  rather  than  hazardous  substances? 

Mr.  Thomas.  Senator,  I  don't  believe  we  have  responded  to  any 
sites  under  the  pollutant  or  contaminant  category.  I  believe  they 
have  all  been  categorized  as  hazardous  substances.  The  suggestion 
we  were  making  last  year  had  to  do  with  clearing  up  the  legal 
issue  of  whether,  if  we  responded,  we  could  recover  our  cost. 

As  you  indicated,  this  year  we  have  proposed  eliminating  pollut- 
ant and  contaminant  as  a  category  for  response  so,  obviously,  the 
cost   recovery  provision  would  not  be  required.   I  don't  believe, 
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during  the  last  5  years,  we  have  responded  in  that  category  to  situ- 
ations where  we  did  not  have  a  hazardous  substance. 

Senator  Bentsen.  Mr.  Thomas,  I  understand  my  time  is  about 
expired. 

Senator  Stafford.  Thank  you,  Senator  Bentsen. 

Senator  Mitchell. 

Senator  Mitchell.  Thank  you,  Mr.  Chairman. 

Mr.  Thomas,  in  response  to  a  question  by  Senator  Stafford,  you 
indicated  that  the  $5.3  billion  figure  contains  no  adjustment  for  in- 
flation. Is  that  correct? 

Mr.  Thomas.  That  is  correct. 

Senator  Mitchell.  You  are  here  representing  the  administra- 
tion's position,  are  you  not? 

Mr.  Thomas.  Yes,  sir. 

Senator  Mitchell.  Are  you  aware  of  the  administration's  projec- 
tions in  the  President's  budget  recently  submitted  to  Congress  re- 
garding inflation? 

Mr.  Thomas.  Related  to  Superfund? 

Senator  Mitchell.  No,  related  to  inflation  generally. 

Mr.  Thomas.  No,  sir. 

Senator  Mitchell.  Well,  the  President's  budget  projects  that 
over  the  5-year  period,  inflation  will  average  just  under  4  percent.  I 
can't  understand  how,  on  the  one  hand,  the  administration  projects 
that  inflation  will  occur  at  a  rate  of  about  4  percent  or  just  slightly 
under  it  and,  on  the  other  hand,  come  in  and  say  we  don't  think 
that  with  respect  to  this  program  inflation  is  a  factor.  I  understand 
what  your  answer  is. 

Second,  does  your  figure  include  any  adjustment  for  increases  in 
the  average  cost  of  cleanup  per  site? 

Mr.  Thomas.  Senator,  it  doesn't,  and  as  you  know,  we  have  ad- 
justed that  several  times  over  the  last  2  years.  We  fee  that  that 
proposal  we  have  in  the  current  average  cost  per  site  is  the  one 
that  now,  given  more  experience,  is  the  one  that  we  think  will 
hold. 

Senator  Mitchell.  Of  course,  the  same  answer  was  given  in  each 
of  the  previous  2  years,  and  in  each  case,  however,  the  figure  in- 
creased. Just  for  the  record,  they  ought  to  be  stated.  In  1981,  the 
average  cleanup  cost  per  site  was  $2.5  million.  In  1983,  it  was  $4.5 
million.  In  1984,  it  was  $6.5  million.  In  1985,  it  was  $8.1  million. 
And  in  each  of, the  previous  2  years,  the  response  made  by  either 
you  or  someone  in  your  place  was  the  same  thing,  "Well,  we  have 
now  reached  the  learning  curve,  and  this  is  it."  Let's  hope  you 
have,  but  I  think  you  can  understand  some  concern  on  our  part. 

Finally,  does  your  projected  $5.3  billion  figure  include  any  funds 
for  the  payment  of  natural  resource  damage  claims  now  authorized 
by  law  with  respect  to  which  States  have  filed  approximately  $2.7 
billion  worth  of  claims  against  the  fund? 

Mr.  Thomas.  No,  it  does  not,  Senator.  One  of  the  proposals  we 
have  made  in  this  legislation  is  to  eliminate  natural  resource 
damage  claims  as  an  eligible  item  for  fund  reimbursement — not 
the  assessment  of  damages,  nor  the  enforcement  of  damage  reim- 
bursement from  responsible  parties,  nor  damage  restoration  as  a 
part  of  a  response  action,  but  as  a  separate  claim  against  the  fund 
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for  damages  or  restoration.  We  have  suggested  it  not  be  eligible 
and  therefore  have  not  incorporated  it. 

Senator  Mitchell.  So,  if  you  say  that  you  need  $5.3  billion  over  5 
years  to  do  the  job,  and  you  make  these  assumptions,  if  any  or  all 
of  these  assumptions  prove  to  be  incorrect  and  there  is  in  fact  some 
level  of  inflation  in  America  over  the  next  5  years,  or  there  is  in 
fact  an  increase  in  the  average  cost  of  cleanup  per  site,  or  Congress 
refuses  to  accept  your  recommendation  on  natural  resource 
damage  claims  and  you  are  forced  to  pay  them,  then  the  $5.3  bil- 
lion figure  would  be  inadequate.  Isn't  that  correct? 

Mr.  Thomas.  Senator,  you  would  adjust  the  number  of  projects 
you  would  be  working  on. 

Senator  Thomas.  I  beg  your  pardon? 

Mr.  Thomas.  You  would  adjust  the  number  of  projects  you  would 
work  on.  You  either  increase  the  money  or  you  decrease  the 
projects. 

Senator  Mitchell.  Right.  In  other  words,  you  would  clean  up 
fewer  sites. 

Mr.  Thomas.  That  is  right. 

Senator  Mitchell.  Actually,  if  the  assumptions  were  off  far 
enough,  and  we  don't  know  what  the  line  is  in  the  continuum,  but 
you  could  actually  be  operating  at  a  pace  slower  than  the  current 
pace,  could  you  not? 

Mr.  Thomas.  Well,  if  we  take  into  account — if  we  make  an  as- 
sumption that  we  would  start  paying  natural  resource  damage 
claims  at  the  rate  they  came  in  last  year,  we  may  clean  up  no  sites. 

Senator  Mitchell.  I  would  like  to  go  to  another  area  now,  Mr. 
Thomas,  and  that  is  the  area  in  which,  as  you  know,  I  have  had  an 
interest  and  we  have  talked  many  times  before,  and  that  is  the  pro- 
vision for  compensating  persons  injured  through  exposure  to  haz- 
ardous substances,  the  so-called  victim  compensation. 

When  we  discussed  Superfund  last  year,  as  you  recall,  you 
stressed  very  heavily  and,  I  thought,  with  considerable  force  and 
persuasion,  that  we  ought  to  wait  until  we  got  the  study  that  the 
original  law  had  called  upon  EPA  to  produce  before  acting  on  the 
legislation.  Indeed,  several  members  of  the  committee  who  opposed 
acting  last  year  did  that. 

My  question  to  you  is,  did  you  review  that  report  in  connection 
with  your  recommendations  or  lack  of  recommendations  regarding 
vicitim  compensation? 

Mr.  Thomas.  Yes,  sir,  Senator.  As  your  recall,  that  report  also 
was  made  available  during  some  of  our  discussions  last  year.  I  am 
going  to  ask  Rick  Willard,  if  I  could,  from  the  Justice  Department, 
to  participate  with  me  in  responding  to  questions  on  this.  As  you 
recall  from  last  year,  this  is  an  issue  that  the  Justice  Department 
has  taken  a  lead  on  for  the  administration.  We  have  participated 
in  it  actively,  but  I  think  Rich  probably  could  respond  to  that  as 
well. 

Senator  Mitchell.  Well,  I  would  like,  then  if  I  could  post  the 
question,  I  would  like  to  refer  specifically  to  that  report  which  was 
prepared  by  the  EPA,  was  it  not?  You  are  familiar  with  that 
report. 

Mr.  Thomas.  You  are  talking  about  a  301  study,  Senator,  specifi- 
cally relating  to 

Senator  Mitchell.  Yes. 
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Mr.  Thomas.  Yes. 

Senator  Mitchell.  As  I  look  at  this  report,  and  it  is  difficult  for 
someone  like  myself  with  no  technical  background  to  understand, 
it  contains  several  exhibits  and  a  lot  of  data  regarding  25  sub- 
stances most  frequently  reported  as  present  at  the  546  national  pri- 
ority sites.  It  then  goes  on  to  describe  some  of  those  substances  in 
what  I  found  to  be  a  manner  which  raises  deep  concern. 

If  I  could  just  summarize  briefly,  I  know  time  is  short.  Maybe  we 
could  get  into  this  in  a  second  round  of  questioning,  but  it  says, 
"As  can  be  seen  in  the  exhibit,  most  of  these  substances  present 
serious  hazards  to  humans  and  animal  life,  depending  on  the  con- 
centration counted  and  the  duration  of  exposure.  In  summary,  7  of 
the  25  substances,"— and  I  repeat,  these  are  the  25  substances  most 
commonly  found  at  the  existing  sites — "are  very  toxic  to  aquatic 
life.  Nearly  half  of  the  substances  are  known  or  probable  human 
carcinogens  and,  thus,  theoretically,  pose  finite  risk  even  at  the 
smallest  concentrations.  Nine  of  the  25  are  known  to  be  mutgens. 
Seven  of  the  25  are  known  triatogens.  Seven  of  the  25  will  ignite  at 
room  temperature,"  and  so  on  it  goes. 

I  would  like  to  ask  whether  you  do  not  feel  some  concern  for  the 
lack  of  a  victim  compensation  provision  in  the  bill  that  you  have 
and  whether  or  not  you  agree  there  is  a  need  for  this,  given  the 
information  contained  in  the  report,  which  the  EPA  has  provided? 

Mr.  Thomas.  Senator,  let  me  comment  and  then  I  will  ask  Rich 
to  comment.  We  may  also  want  to  have  Dr.  Houck  who  is  here 
from  the  Centers  for  Disease  Control  as  well. 

We  do  not  feel  that  a  victims'  compensation  component  should  be 
a  part  of  the  Superfund  statute.  Obviously,  it  is  not  a  part  of  the 
proposal  we  made. 

There  is  no  question  that  many  of  the  substances  we  deal  with  at 
Superfund  sites  are  bad  actors  with  respect  to  mutagenicity  or  car- 
ginogenicity.  The  major  issue  has  to  do  with  whether  there  is  any 
cause  or  effect  relationship  between  those  substances  at  sites  and 
individuals  who  may  live  near  those  sites.  We  do  not  think,  in  this 
case,  that  there  is  that  kind  of  cause  and  effect  relationship  that 
should  be  dealt  with  in  an  administrative  process.  We  think  that  if 
there  is  a  direct  cause  and  effect  relationship  that  there  is  a  legal 
remedy  available. 

As  a  result,  we  have  not  proposed  an  administrative  scheme  re- 
lated to  victims'  compensation  specifically  for  Superfund. 

Beyond  that,  Rich,  you  may  want  to  comment. 

Mr.  Willard.  There  are,  of  course,  a  number  of  compensation 
programs  or  entitlement  programs  which  the  Federal  Government 
provides  that  provide  benefits  to  people  who  receive  injuries  or  ill- 
ness that  may  be  attributable  to  exposure  to  hazardous  substances, 
including  Medicare,  Medicaid,  Social  Security  disability  insurance, 
as  well  as,  of  course,  worker  compensation  programs  for  people 
who  have  occupational  exposure.  So,  there  is  already  a  fairly  large 
system  which  provides  entitlements  and  social  programs  to  benefit 
people  who  suffer  illnesses  or  inability  to  work. 

In  addition  to  that,  there  is  an  existing  tort  system  under  State 
law  that  provides  compensation  where  people  can  establish  the 
legal  requirements  for  that  compensation.  We  do  not  see  the  need 
to  create  a  new  kind  of  administrative  entitlement  program  to  pro- 
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vide  additional  levels  of  benefits  as  part  of  the  Superfund  reauthor- 
ization. 

Senator  Mitchell.  Well,  I  will  have  several  comments  to  make 
on  that  in  further  questions  in  the  next  round,  but  my  time  is  up 
now. 

Senator  Stafford.  Thank  you,  Senator  Mitchell. 

Senator  Durenberger? 

Senator  Durenberger.  Thank  you. 

Lee,  let  me  go  back  to  my  original  question  and  your  response  to 
it.  It  relates,  on  pages  2  and  3  of  the  bill,  starting  with  subsection  2 
under  b,  and  it  is  actually  subsection  c  of  subsection  2  on  page  3  I 
am  referencing:  "The  President  shall  not  respond  under  this  Act  to 
a  release,  or  threat  of  a  release,  to  the  extent  it  affects  residential 
dwellings,  business  or  community  structures,  or  public  or  private 
domestic  water  supplies  unless  the  release  or  threatened  release 
emanates  from  a  vessel  or  facility  used  for  the  deposition,  storage, 
processing,  treatment,  transportation,  or  disposal' '  et  cetera. 

I  guess  I  need  you  to  take  just  a  minute  or  so  to  clarify  that  just 
a  little  bit  more.  I  gave  you  the  example  of  New  Brighton  not  only 
because  I  am  familiar  with  it  but  I  think  it  would  illustrate,  for 
purposes  of  your  response,  just  exactly  what  that  section  means. 
The  TCE  contamination,  obviously,  can  come  from  a  whole  variety 
of  sources.  In  so  many  cases,  that  includes  septic  tanks  where  it  is 
used  as  a  cleaning  agent.  I  guess  there  is  a  more  appropriate  name, 
but  that  is  what  it  is  used  for. 

I  am  curious  to  know  whether  under  the  language  of  this  bill  if 
septic  tank  contamination  would  be  eligible  for  fund  response. 
Would  the  people  in  New  Brighton  need  to  prove  that  it  was  the 
U.S.  Army  and  not  its  own  septic  tanks  that  caused  the  problem? 
How  would  that  be  handled? 

Mr.  Thomas.  Senator,  as  we  drafted  this,  and  this  is  certainly  a 
category  where  your  staff  might  work  with  ours  on  how  the  lan- 
guage could  be  cleared  up,  our  intent  was  specifically  not  to  in- 
clude New  Brighton  as  an  example.  In  other  words,  with  respect  to 
the  issue  of  having  to,  before  responding,  try  to  prove  that  there  is 
a  connection  between  one  of  these  kinds  of  facilities  or  vessels  and 
the  substance  you  are  dealing  with,  the  cause  and  effect  relation- 
ship, our  intent  was  that  you  would  not  have  to  prove  that  cause 
and  effect  relationship  before  you  would  respond. 

Our  intent  here  was  to  have  a  fairly  narrow  exclusion  that  would 
deal  with  things  of  the  type,  as  a  specific  example,  of  asbestos  in  a 
school  building,  not  the  kind  of  thing  that  would  be  like  a  Califor- 
nia underground  storage  tank  release  where  we  haven't  been  able 
to  pinpoint  any  particular  tanks,  or  we  haven't  been  able  to  pin- 
point exactly  which  source  is  the  source  that  we  think  is  responsi- 
ble. It  was  not  to  exclude  those  things. 

We  would  be  pleased  to  work  with  you  on  that,  Senator.  It  was 
difficult  as  we  tried  to  draft  these  exclusions  not  to  exclude  large 
number  of  sites  we  have  been  dealing  with  and  that  you  are  famil- 
iar with.  We  had  specific  examples.  It  was  very  difficult  to  craft 
language  that  excluded  certain  things  and  not  others,  but  if  we  can 
work  with  you  to  more  clearly  define  that,  we  would  be  glad  to. 

Senator  Durenberger.  Let  me  ask  you  what  happens  to  the  sites 
you  are  concerned  about  which  you  investigate  and  rank  but  which 
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don't  reach  28.5  on  your  hazard  ranking  system.  Do  you  have  any 
kind  of  a  statistical  summary  on  the  state  of  those  sites? 

Mr.  Thomas.  No,  I  don't,  Senator.  I  am  sure  we  could  probably 
provide  you  with  information  on  the  fate  of  those  sites.  They  could 
either  be  responded  to  by  private  parties,  by  State  or  local,  or  by 
our  emergency  authority.  I  am  sure  you  will  find  that  there  is 
probably  an  array  of  responses  that  is  going  on  to  a  number  of 
those  sites. 

Senator  Durenberger.  Then  let  me  ask  you  to  comment  on  the 
petroleum  exclusion  under  Superfund,  now  that  we  have  the  leak- 
ing underground  storage  tank  regulations  underway.  Do  you  have 
any  sense  for  the  gap  that  might  exist  between  the  Regulatory  Pro- 
gram and  the  Superfund  Cleanup  Program? 

Mr.  Thomas.  We  really  don't,  Senator.  I  think  it  will  probably  be 
another  18  months  or  so  before  we  will  get  a  much  better  feel  for 
whether  there  is  a  gap  or  how  much  it  may  be  as  we  get  into  the 
regulatory  program  with  the  underground  storage  tanks.  As  you 
know,  you  have  incorporated  responsible  party  corrective  action 
there  under  the  underground  storage  tank  program,  which  we 
think  is  the  way  to  go.  We  don't  have  any  better  information  today 
than  we  had  last  year.  I  think  in  another  year  and  a  half  we  will 
have  much  better  information,  or  2  years,  as  we  implement  that 
regulatory  program. 

Senator  Durenberger.  Finally,  let  me  ask  you  about  the  cost  re- 
covery, and  George  mentioned  the  301  study.  I  wonder  if  it  is  con- 
venient for  you  to  go  year  by  year  and  give  me  some  projection  of 
the  fund  expenditures  you  expect  to  recover  through  enforcement. 
The  301  study  says  the  1984  amount,  for  example,  of  recovery  was 
$6  million.  I  am  curious  to  know  if  it  ever  gets  much  larger  than 
that. 

Mr.  Thomas.  It  does,  Senator.  The  cost  recovery  part,  which  is 
the  section  107  actions  that  we  take  after  we  have  completed  clean- 
up, have  been  much  slower  to  accrue  revenue  to  the  fund  than  was 
predicted,  for  instance,  4  years  ago  when  Congress  enacted  this  pro- 
gram for  a  couple  of  reasons.  One  is  that  we  generally  take  those 
actions  after  we  have  completed  cleanup. 

We  have  underway  now  about  $150  million  in  107  cost  recovery 
actions  that  have  either  been  filed  with  Justice  or  referred  to  Jus- 
tice. I  think  we  are  seeing  2  pretty  hefty  pipelines  as  we  look  to  the 
future  as  to  the  kind  of  recovery  that  will  accrue  to  the  fund  from 
that.  Our  projections  run  from  $32  million  in  fiscal  year  1986,  next 
year,  up  to  $190  million  in  1990  as  far  as  that  kind  of  cost  recovery. 

In  addition  to  a  slow  start,  you  also  find  that  the  harder  you 
push  on  your  106-type  Enforcement  Program,  the  less  you  can  an- 
ticipate getting  on  your  actual  cost  recovery  under  107,  because 
you  have  taken  your  best  cases  from  an  enforcement  point  of  view 
and  you  have  reached  settlements,  as  opposed  to  having  to  expend 
the  fund.  Additionally,  you  find  that  the  107  cases  in  fact  will  gen- 
erally receive  fairly  extensive  litigation  in  that  the  site  has  already 
been  cleaned  up.  In  fact,  you  have  your  toughest  case  as  far  as  the 
Government  is  concerned  and,  often,  a  case  that  will  go  through 
court  over  a  period  of  however  long  that  may  take.  So  it  does  take 
a  while,  but  it  is  a  part  of  the  program  that  we  are  strongly  com- 
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mitted  to.  We  do,  in  fact,  think  that  pipeline  will  begin  to  pay  divi- 
dends, as  you  can  see  from  our  projections. 

Senator  Durenberger.  Thank  you  very  much,  Lee. 

Thank  you,  Mr.  Chairman. 

Senator  Stafford.  Thank  you,  Senator  Durenberger. 

Senator  Baucus? 

Senator  Baucus.  Thank  you,  Mr.  Chairman. 

Mr.  Thomas,  first  I  would  like  to  tell  you  that  I  have  some  of  the 
same  concerns  that  Senator  Bentsen  raised  with  respect  to  insur- 
ance liability.  I  know  you  discussed  all  this  and  I  know  the  chair- 
man did  too.  I  encourage  you  to  look  at  that,  as  well. 

The  first  question  I  have  for  you  revolves  around  scope  and  defi- 
nition of  what  is  included  and  what  is  not  included,  particularly 
under  title  I  in  the  administration's  bill.  I  understand  that  the 
President  "shall  not  respond  to  release" — and  this  is  the  language 
now  from  title  I — "resulting  from  the  extraction,  benefaction,  or 
processing  or  ores  and  minerals,  including  phosphate  rock  and 
overburden  from  the  mining  of  uranium  ore  which  are  covered 
under  the  Surface  Mining  Control  and  Reclamation  Act  of  1977." 

I  am  asking,  now,  does  that  mean  that  waste  tailings  and  the 
smelter  sites  would  be  excluded?  The  language  says  including  "re- 
sulting from  extraction,  benefaction,  or  processing  or  ores  and  ma- 
terials." 

Mr.  Thomas.  If  they  are  covered  under  that  act,  they  would  be 
excluded  under  this  act.  Now,  the  two  ways  they  would  be  included 
is  if  there  were  a  situation  where  they  were  not  included  under 
SMCRA  or  if  there  were  a  public  health  or  environmental  emer- 
gency and,  for  whatever  reason,  even  though  they  were  covered 
under  that  act,  resources  were  not  available  to  respond.  Then  the 
President  could  use  Superfund. 

Senator  Baucus.  Frankly,  it  is  confusing  drafting,  because  that 
paragraph  sandwiches  in  I  think  uranium  ore  to  phosphate  which 
is  not  included  under  the  Surface  Mining  Control  Act,  as  I  under- 
stand it.  I  am  asking  these  questions  because  the  whole  paragraph 
is  very  confusing. 

Mr.  Thomas.  I  think  that  might  be  an  earlier  draft,  Senator.  Is 
that  actually  in  the  bill? 

Senator  Baucus.  As  I  have  it,  it  is. 

Mr.  Thomas.  The  copy  I  have 

Senator  Baucus.  I  will  read  you  the  language. 

Mr.  Thomas.  The  intent  there  had  to  do  with  the  SMCRA  Act, 
Senator,  and  it  was  just  to  exclude  those  things  that  could  be  cov- 
ered under  that  act. 

Senator  Baucus.  OK,  well 

Mr.  Thomas.  I  think  as  we  went  through  the  drafting  we  actual- 
ly picked  up  on  that  problem  you  have  noted  and  deleted  those. 

Senator  Baucus.  OK,  I  have  the  most  recent  draft  now,  and  your 
most  recent  draft  says:  "resulting  from  the  extraction,  benefaction, 
or  processing  of  ores  and  minerals  which  are  covered  under  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977." 

Mr.  Thomas.  Right. 

Senator  Baucus.  So,  you  saying  that  if  extraction,  et  cetera,  is 
covered  under  the  Surface  Mining  Control  Act,  that  then  they  are 
excluded  from  this. 
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Mr.  Thomas,  That  is  correct. 

Senator  Baucus.  But  if  they  are  not  covered  under  that  legisla- 
tion, then  they  could  be  included. 

Mr.  Thomas.  That  is  correct. 

Senator  Baucus.  OK. 

My  second  question  goes  to  the  natural  resource  damage  claim 
portion.  As  I  understand  it,  in  July  you  recommended  that  that 
provision  of  Superfund  be  budgeted  at  $63  million.  Is  that  correct? 

Mr.  Thomas.  In  the  original  proposals  we  were  talking  about  for 
the  coming  year,  we  did,  I  think,  use  an  estimate  of  $63  million.  I 
think  that  was  the  total  amount  that — at  any  rate,  it  was  $63  mil- 
lion. You  are  correct.  At  one  point  in  time,  we  were  proposing  that. 

Senator  Baucus.  Last  July,  you  recommended  $63  million,  why 
are  you  recommending  zero  in  this  bill? 

Mr.  Thomas.  We  are  proposing  that  that  portion  of  fund  eligibil- 
ity be  excluded  from  Superfund.  It  has  to  do  with  the  amount  of 
money  that  we  think  is  available  for  response,  the  problem  we 
think  that  is  out  there  that  needs  to  be  dealt  with  as  far  as  re- 
sponse is  concerned.  We  don't  feel  that  that  should  be  an  eligible 
item. 

Senator  Baucus.  Why,  though? 

Mr.  Thomas.  Just  simply  because  of  the  matter  of  priorities,  Sen- 
ator, of  what  we  think  has  to  be  dealt  with  in  the  country  in  clean- 
ing up  these  sites.  We  do  deal  with  natural  resource  damages  as  we 
respond  in  cleaning  up  ground  water  aquifers  or  cleaning  up  con- 
taminated soil  or  restoring  a  site,  but  when  it  comes  down  to  prior- 
ities, we  feel  that  has  to  be  a  higher  priority  now  than  paying  a  lot 
of  money  out  of  the  fund  for  damages  that  may  or  may  not  have 
been  caused  by  a  site.  It  is  a  matter  of  priorities. 

Senator  Baucus.  Well,  a  lot  of  this  I  think  comes  down  to  proxi- 
mate cause,  if  you  will,  because  I  know  in  Montana,  for  example,  I 
think  you  know  the  situation  I  am  referring  to  is  where  a  dam  is 
erected  across  a  river.  It  is  a  fork  of  the  Columbia,  and  there  is  an 
arsenic  problem  there.  The  dam  has  contaminated  the  ground 
water  which  is  available  for  a  well  very  close  to  the  dam,  a  well 
that  is  used  to  supply  the  water  for  the  town  there. 

The  trouble  is  that  the  arsenic  comes  from  at  least  100  miles  up- 
stream. It  comes  from  tailings  which  are  100  miles  upstream  and  is 
also  from  a  smelter  which  is  close  by.  It  is  clear  that  the  arsenic 
problem  which  has  contaminated  the  ground  water  and  the  well 
there  is  caused,  as  I  said,  by  a  site  at  least  100  miles  upstream. 

It  seems  to  me  that  if  Superfund  is  designed  to  clean  up  sites  and 
for  emergency  responses,  and  so  forth,  that  this  is  a  clean  case.  My 
concern  is  that  there  may  be  other  cases  like  this  around  the  coun- 
try. I  am  curious  why,  then,  we  can't  have  natural  resource 
damage  provisions  to  accommodate  these  kinds  of  problems. 

Mr.  Thomas.  In  a  situation  like  that,  we  are  certainly  proposing 
that  we  respond  to  the  problem  as  far  as  public  health  or  environ- 
mental risk  is  concerned.  What  we  are  suggesting  is  that  natural 
resource  damages,  damages  that  may  have  resulted  to  the  fauna  or 
general  ecology  of  the  area,  not  be  eligible  for  reimbursement  out 
of  the  fund.  As  an  example,  Senator,  last  year  I  received  $2  billion 
in  requests  from  the  fund  for  natural  resource  damages.  None  of 
that  related  to  cleaning  up  a  site  or  responding  to  a  health  threat 


498 


44 


at  a  site  or  an  environmental  threat  at  the  site.  What  it  related  to 
was  damages  to  nature. 

I  am  not  downplaying  damages  to  nature.  I  am  just  suggesting 
that  as  far  as  priority  is  concerned  and  use  of  the  money,  we  have 
to  respond  to  and  clean  up  the  sites  that  we  have  all  talked  about 
so  often  before  we  start  using  that  fund  for  providing  damage  reim- 
bursements. It  would  have  nothing  to  do  in  that  case,  however, 
with  our  ability  to  deal  with  that  well,  to  deal  with  cleaning  up 
any  part  of  that  site  around  that  well. 

Senator  Baucus.  So,  you  are  saying  that  if  the  damage  is  only  to 
nature,  then  it  shouldn't  be  compensable,  but  if  the  damage  is  to 
people,  in  some  way  it  should  be.  Is  that  true? 

Mr.  Thomas.  Well,  I  am  saying  when  we  establish  our  priorities 
that  we  should  focus  on  restoration  of  that  site.  If  restoration 
means  we  restore  the  natural  damages  at  that  site,  then  we  will  do 
that.  If  it  is  to  restore  that  site  so  that  it  no  longer  presents  a 
threat  or  a  potential  threat  either  to  the  environment  or  to  the 
public  health,  then  we  should  do  that.  But  if  it  says  to  go  the  next 
step,  which  is  to  reimburse  for  damages  that  may  have  occurred, 
and  if  you  look  at  the  broad  array  of  damage  claims  I  have  re- 
ceived, it  is  very  difficult  for  me  to  say  that  we  should  begin  to  use 
the  fund  to  reimburse  a  broad  array  of  damage  claims.  We  have 
the  kind  of  problem  and  the  kind  of  issues  in  this  country  under 
the  restoration  program  and  response  program  that  I  think  are  im- 
portant to  put  at  the  top  of  the  list. 

Senator  Baucus.  I  asked  you  a  while  ago  how  far  along  you  were 
going  to  be  in  issuing  the  regulations.  How  far  along  are  you  now? 

Mr.  Thomas.  I  am  hoping  to  have  them  issued  this  week,  Senator. 

Senator  Baucus.  OK.  Thank  you  very  much. 

Senator  Stafford.  Thank  you,  Senator  Baucus. 

Mr.  Thomas,  you  have  said  that  the  existence  of  a  scheme  of 
strict  joint  and  several  liability  at  that  Federal  level  not  only 
makes  it  easier  for  you  to  recover  your  costs  but  provides  a  sub- 
stantial incentive  for  responsible  parties  to  act  voluntarily.  I 
gather,  though,  from  statements  which  you  and  other  administra- 
tion people  have  made  that  you  do  not  favor  a  Federal  cause  of 
action  for  individual  citizens.  I  simply  wonder  at  the  apparent  fact 
that  you  favor  a  Federal  cause  of  action  for  the  Government  but 
not  for  individual  citizens,  and  if  there  is  some  comment  you  might 
have  on  that. 

Mr.  Willard.  As  you  know,  Mr.  Chairman,  I  appeared  before  you 
last  summer  to  testify  on  the  proposed  Federal  cause  of  action  and 
thereafter,  the  Department  of  Justice  did  submit  its  views  on  the 
proposal  that  you  introduced  as  part  of  S.  2892  in  which  I  noticed 
you  have  announced  an  intention  to  introduce  as  an  amendment. 
Basically,  the  reason  for  the  difference  of  the  treatment  is  that  we 
think  that  the  importance  of  eliminating  an  ongoing  hazard  of  en- 
gaging in  the  kind  of  cleanup  that  the  Administrator  has  been  tes- 
tifying about  justifies  bringing  out  the  most  extraordinary  kind  of 
legal  tools  and  remedies  so  as  to  eliminate  all  possible  obstacles  to 
getting  the  job  done  and  getting  it  done  fast.  Those  include  a 
number  of  doctrines  that  the  law  has  not  seen  fit  to  impose  for 
normal  tort  recovery  programs.  We  think  it  would  be  an  unwar- 
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ranted  expansion  of  those  kinds  of  tools  to  use  those  for  the  estab- 
lishment of  liability  under  a  Federal  cause  of  action. 

In  addition,  as  you  are  aware,  Mr.  Chairman,  we  had  a  number 
of  other  concerns  about  the  proposed  Federal  cause  of  action,  as 
well. 

Senator  Stafford.  Thank  you  very  much.  I  dare  say  that  Marvin 
Belli  would  be  disappointed  in  your  answer. 

All  right.  Thank  you.  That  completes  the  questions  I  have. 

Senator  Mitchell? 

Senator  Mitchell.  Thank  you,  Mr.  Chairman. 

Mr.  Willard,  in  response  to  my  last  question  on  victim  compensa- 
tion, you  said  that  you  didn't  think  it  was  necessary  because  there 
were  all  these  other  programs.  You  cited  Medicare,  Medicaid, 
Social  Security  disability,  among  other  things. 

Are  you  aware  that  the  victim  compensation  program  proposed 
by  me  and  considered  by  this  committee  which  Mr.  Thomas  al- 
ready testified  against  by  definition  applied  only  to  persons  who 
had  no  eligibility  under  some  other  program? 

Mr.  Willard.  Senator,  I  have  seen  a  staff  draft  of  the  latest  ver- 
sion of  your  proposed  amendment,  and  I  saw  the  version  that  was 
included  in  S.  2892  last  year.  The  draft  I  saw  does  indicate  that 
there  is  a  nonduplication  of  benefits  provision  covering  insurance 
benefits  that  may  be  provided,  but  it  was  not  clear  from  the  draft  I 
saw  whether  or  not  that  would  also  extend  to  such  benefits  as 
Social  Security,  VA,  Medicare,  workers  comp,  and  so  forth. 

Senator  Mitchell.  So,  if  we  change  it  to  add  those,  will  you  sup- 
port the  bill  then? 

Mr.  Willard.  No,  Senator,  we  will  not,  but  it 

Senator  Mitchell.  So,  really,  then,  the  reason  that  you  advance 
is  not  a  reason  for  opposing  the  bill  because  you  wouldn't  support 
it  even  if  we  accommodated  that  opposition. 

Mr.  Willard.  The  point  I  was  trying  to  make  was  that  this  pro- 
posal would  provide  a  more  generous  level  of  benefits  to  persons  el- 
igible for  benefits  under  this  program  than  is  currently  available 
for  other  people  who  suffer  diseases,  injuries,  or  misfortunes  under 
broad-based  Government  programs. 

Senator  Mitchell.  We  won't  debate  now  the  eligibility  question 
under  Social  Security  disability  or  Medicare  or  Medicaid — they  are 
limited  to  persons  who  fall  into  certain  categories.  The  legislation 
we  are  proposing  does  not  intend  to  duplicate  that  but  make  cover- 
age available  where  it  doesn't  now  exist. 

I  think  it  is  somewhat  misleading  for  the  administration  to  con- 
tinuously come  in  here  and  raise  arguments  such  as  you  have  done 
when,  in  fact,  that  is  not  the  reason  for  your  opposition.  If  I  change 
that  bill,  if  I  ask  you  to  draft  it  in  a  way  that  made  it  nonduplica- 
tive  of  any  Government  program  you  still  would  oppose  the  bill. 
Suppose  we  made  the  level  of  benefits  no  higher  than  the  lowest 
level  of  benefits  under  any  of  these  programs.  Would  you  then  sup- 
port it? 

Mr.  Willard.  Senator,  what  you  are  saying,  though,  is  that  it 
would  have  eligibility  standards  under  which  people  would  be  eligi- 
ble for  benefits  under  this  program  who  would  not  be  eligible  in 
light  of  the  eligibility  limits  set  up  under  Social  Security,  Medicare, 
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or  Medicaid.  That  is,  it  would  pay  benefits  to  people  who  have  a 
higher  income  than  permitted  to  qualify  for  Medicaid.  What  that 
does  is  it  erodes  the  limitations  that  Congress  has  set  on  these  enti- 
tlement programs  and  creates  a  large  obligation  for  the  Govern- 
ment, money  that  is  going  to  have  to  be  paid  from  some  source  or 
another. 

Senator  Mitchell.  The  demonstration  program  is  limited  in 
dollar  terms,  as  you  well  know,  and  the  argument  about  the  large 
amount  remains  to  be  seen.  We  don't  know  that. 

We  do  know  that  individual  families  have  a  very,  very  difficult 
time  under  these  cases.  They  are  not  eligible  for  other  programs.  It 
is  facetious  to  say  Social  Security  disability  when  you  are  talking 
about  young  children  with  leukemia,  and  you  are  arguing  about 
the  State  court  system. 

You  are  familiar,  I  am  sure,  as  a  lawyer,  with  the  study  and 
report  that  was  made  to  the  Congress  regarding  the  State  court 
tort  system  of  recovery  which  concludes  that  although  there  are, 
theoretically,  methods  of  legal  recourse  available,  as  a  practical 
matter  they  are  simply  not  available.  There  are  numerous  obsta- 
cles for  these  individual  families  recovering  under  the  State  court 
tort  system.  They  are  at  an  impossible  disadvantage  in  proceeding 
under  those  avenues. 

I  just  find  it  very,  very  discouraging  to  hear  the  administration's 
repeated  opposition  with  these  sort  of  make-weight  arguments 
when  every  time  an  argument  is  made  I  say,  well,  all  right,  if  we 
accommodate  that  argument,  will  you  support  the  bill,  and  the 
answer  is  no.  It  demonstrates  very  clearly  the  insincerity  of  the  ar- 
guments in  opposition  to  the  program. 

I  want  to  conclude  on  this  point  by  just  making  one  further  point 
here  from  this  study  that  you  yourself  prepared.  We  have  had  Dr. 
Houck  here  several  times,  and  part  of  your  opposition  to  this  has 
been  the  difficulty  of  establishing  cause  and  effect.  I  have  acknowl- 
edged that.  In  fact,  I  believe  that  to  be  a  very  strong  argument  in 
favor  of  such  a  program,  because  if  the  U.S.  Government,  with  all 
the  resources,  all  the  knowledge,  all  the  skill  that  it  can  marshal  to 
deal  with  a  problem  like  this  can't  establish  cause  and  effect,  what 
possible  chance  does  some  family  of  working  people,  such  as  those 
we  have  had  before  this  committee  time  and  time  again,  which  the 
chairman,  and  the  other  members  of  the  committee,  will  recall  who 
suddenly  find  their  children  contracting  leukemia  and  dying,  have? 
How  can  they  possibly  establish  cause  and  effect  if  you  can't  do  it, 
Dr.  Houck  can't  do  it? 

Yet,  you  come  back  and  say  they  have  the  State  court  tort 
system.  Let  me  just  read  you  from  your  own  report  one  paragraph 
about  the  difficulty  of  this  task.  This  is  after  describing  in  some 
detail  the  adverse  effects  of  the  25  substances  found  most  frequent- 
ly at  the  sites  that  have  been  assessed.  These  are  places  and  neigh- 
borhoods where  Americans  live  and  where  they  are  exposed  to  this. 

After  describing  the  tremendous  potential  adverse  effects  of  each 
of  the  25,  it  concludes  with  this  paragraph: 

It  should  be  remembered  that  the  specific  chemicals  reported  do  not  fully  describe 
the  range  of  substances  found  at  NPL  sites,  because  the  typical  waste  site  contains 
an  unclassifiable  combination  of  mixtures.  Some  materials  will  have  entered  the 
sites  in  an  amorhous  state  by  virtue  of  the  complex  manufacturing  process  from 
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which  the  wastes  emerge.  Other  unusual  materials  may  form  in  situ  at  the  site 
when  industrial  wastes  cross-react  or  are  transformed  by  microorganisms  into  new 
compounds.  Scientific  knowledge  about  the  health  effects  of  these  more  unusual 
chemicals  is  fragmentary.  Even  more  important  with  regard  to  waste  sites,  however, 
is  the  paucity  of  scientific  information  about  the  hazards  of  mixtures  of  individual 
substances  even  when  the  health  threats  of  each  compound  singly  are  known.  Very 
little  is  known  about  the  cumulative  effects  of  exposure  to  subthreshold  concentra- 
tions of  each  of  a  variety  of  toxins.  In  particular,  we  are  relatively  ignorant  of  the 
possible  synergistic  effects  of  combinations  of  substances  wherein  chemical  or  biolog- 
ical interactions  make  the  hazard  of  the  mixture  greater  than  the  sum  of  the  indi- 
vidual hazards. 

The  Government  writes  that  report,  and  then  the  Government 
comes  in  and  says,  well,  let  these  citizens  who  are  harmed  go  into 
private  court  and  prove  cause  and  effect  when  their  children  die. 

I  just  have  one  final  question,  Mr.  Chairman,  on  an  unrelated 
matter. 

Mr.  Willard.  May  I  respond,  Senator? 

Senator  Mitchell.  Yes,  sure,  go  ahead. 

Mr.  Willard.  One  of  the  points  you  make  was  that  the  proposed 
demonstration  program  would  be  for  a  limited  amount  of  money, 
$30  million  per  year  for  an  initial  5  to  10  sites  to  be  designated. 
However,  the  standards  for  eligibility  under  the  program,  once 
fully  implemented,  would  be  much  more  costly.  For  example,  the 
Black  Lung  Program  was  originally  supposed  to  cost  $40  million  a 
year,  about  the  same  amount  of  money,  and  is  now  costing  about 
$2  billion  a  year. 

We  have  heard  earlier  today  from  Senator  Domenici  and  from 
Senator  Bentsen  about  the  difficulty  of  raising  the  taxes  to  fund 
the  proposed  Superfund  expansion  at  its  $5.3  billion  level  much 
less  if  there  is  tacked  onto  that  an  enormous  entitlement  program 
to  provide  medical  benefits  and  lost  income  benefits  to  people  who 
may  be  associated  with  toxic  exposure.  So,  what  we  see  is  a  very 
expensive  entitlement  program  being  created  from  this  small  dem- 
onstrated program  that  would  place  great  pressure  on  the  financial 
resources  that,  as  you  have  already  noted,  are  now  under  great 
pressure. 

Senator  Mitchell.  Well,  help  us  draft  tighter  laws,  then,  instead 
of  throwing  up  obstacle  after  obstacle  and,  after  each  one  is  dis- 
posed of,  throwing  up  a  new  obstacle.  What  bothers  me  is  the  abso- 
lute total  insincerity  of  the  arguments  that  are  being  made.  It  is 
not  as  though  you  recognize  there  is  a  problem  and  you  want  to  try 
to  work  together  to  solve  it.  It  is  as  though  you  are  trying  to  deny 
there  is  a  problem  and  just  throw  up  one  road  block  after  another. 
If  you  think  that  the  eligibility  requirements  are  not  strict  enough, 
then  suggest  some  language  to  make  them  more  strict. 

Finally,  I  would  say  that  the  very  purpose  of  a  demonstration 
program  is  to  permit  us  to  gather  empirical  data  on  the  scope  of 
the  problem,  the  amount  that  the  claims  would  be,  and  how  to  deal 
with  them.  I  have  heard  widely  varying  views  on  whether  it  is 
going  to  be  another  Black  Lung  Program  as  you  have  suggested, 
and  all  the  administration  witnesses  use  that  example.  Others  have 
suggested  it  is  far  less  broad  than  is  believed.  I  hope  the  latter  is 
true. 

But  we  are  never  going  to  know.  We  are  never  going  to  know 
until  we  try  to  deal  with  what  is  a  very  real  problem  for  thousands 
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of  American  families.  The  attitude  that  the  administration  takes  is 
simply  one  obstacle  after  another.  I  find  it  very,  very  disheartening 
and  discouraging. 

I  have  other  questions,  but  I  will  wait  for  another  turn. 

[The  following  letter  supplements  Mr.  Willard's  statement  on  the 
victim  compensation  issue:] 

U.S.  Department  of  Justice, 
Office  of  Legislative  and  Intergovernmental  Affairs, 

Washington,  DC. 
Hon.  Robert  Stafford, 

Chairman,  Committee  on  Environment  and  Public  Works,  U.S.  Senate,  Washington, 
DC. 

Dear  Mr.  Chairman:  At  the  Committee's  February  25  hearing  on  the  reauthor- 
ization of  the  Comprehensive  Environmental  Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  Acting  Assistant  Attorney  General  Richard  K.  Willard  ex- 
plained the  Administration's  position  on  the  victim  compensation  amendment  pro- 
posed by  Senator  George  Mitchell.  This  letter  supplements  Mr.  Willard's  statement 
on  this  issue. 

By  way  of  overview,  it  is  our  basic  position  that  the  five-year  $150  million  victim 
compensation  demonstration  project  proposed  by  Senator  Mitchell  would  not  long 
remain  within  the  narrow  bounds  prescribed.  This  proposal  would  create  a  new  enti- 
tlement program  for  the  compensation  of  victims  of  injuries  or  diseases  that  poten- 
tially may  be  associated  with  exposure  to  any  hazardous  substance.  If  ultimately  ex- 
panded nationwide,  the  cost  of  this  entitlement  program  could  vastly  exceed  the  ini- 
tial $30  million  per  year  authorized  by  the  amendment. 

There  would  seem  to  be  little  to  be  gained  from  the  proposed  demonstration 
project.  While  it  is  possible  that  the  federal  and  state  governments  could  administer 
such  a  limited  project,  any  such  project  would  create  an  unavoidable  appearance  of 
unfairness.  While  individuals  in  a  few  areas  would  receive  substantial  benefits  from 
this  demonstration  project,  individuals  living  in  thousands  of  other  areas  and  suffer- 
ing from  the  same  disease  would  receive  nothing.  This  inevitably  would  lead  to  tre- 
mendous pressure  on  the  Congress  to  expand  the  project  to  a  nationwide  basis.  Such 
pressure  would  be  increaded  by  the  fact  that  once  compensation  is  provided  to  some 
people  for  injuries  "not  known  to  be  unassociated  with"  exposure  to  particular  haz- 
ardous substances,  individuals  at  other  sites  will  see  this  as  an  official  finding  of 
causation  and  demand  similar  benefits  for  similar  exposures.  Moreover,  once  the 
government  accepts  responsibility  for  providing  medical  and  disability  benefits  for  a 
certain  group  of  individuals,  it  will  be  exceedingly  difficult  to  terminate  the  benefits 
after  the  demonstration  project  expires. 

As  noted  above,  the  standard  contained  in  Senator  Mitchell's  amendment  would 
permit  an  award  of  benefits  if  an  illness  or  injury  is  "not  known  to  be  unassociated 
with"  exposure  to  a  hazardous  substance.  This  is  a  totally  open-ended  standard, 
which  would  permit  the  award  of  benefits  in  countless  cases  where  causation  is 
doubtful  or,  in  fact,  nonexistent.  Any  causation  requirement  should  be  based  on  the 
traditional  causation  standard  as  it  exists  in  tort  law  as  well  as  in  other  administra- 
tive compensation  systems  that  provide  benefits  for  similar  types  of  injuries  or  dis- 
eases, such  as  federal  and  state  workers'  compensation  programs  and  the  veterans' 
disability  program.  While  such  a  causation  standard  would  undoubtedly  result  in 
denial  of  benefits  to  some  who  believe  that  they  have  been  injured  as  a  result  of 
exposure  to  hazardous  substances,  without  such  a  standard  the  program  would  be 
grossly  overinclusive,  compensating  many  who  have  no  legitimate  claim. 

Moreover,  individuals  harmed  by  exposure  to  hazardous  substances  have  other 
avenues  of  recourse.  State  tort  law,  which  has  been  rapidly  evolving  in  the  area  of 
toxic  tort  in  recent  years,  often  can  provide  a  remedy  in  hazardous  substance  cases. 
In  addition,  there  is  a  full  array  of  state  and  federal  health  and  income  mainte- 
nance programs,  including  social  security,  medicare,  medicaid,  veterans'  disability 
benefits  and  workers'  compensation,  which  currently  provide  benefits  to  those  seri- 
ously injured.  Yet,  the  Mitchell  amendment  would  provide  additional  benefits  to  in- 
dividuals suffering  from  certain  diseases  theoretically  attributable  to  hazardous  sub- 
stances, while  others  with  the  same  diseases  would  receive  less. 

The  issue  before  the  Committee,  therefore,  is  not  a  simple,  $150  million  demon- 
stration project,  but  rather,  whether  CERCLA  should  be  expanded  with  the  addition 
of  a  multi-billion  dollar  entitlement  program  for  individuals  exposed  to  hazardous 
substances.  While  we  have  no  firm  cost  estimates  at  this  time,  the  class  of  potential 
beneficiaries  should  the  project  be  expanded  nationwide  is  likely  to  be  in  the  mil- 


503 


49 

lions.  Past  experience  with  similar  compensation  programs,  particularly  Black 
Lung,  suggests  that  the  ultimate  cost  of  administrative  compensation  programs 
tends  to  be  far  higher  than  initial  estimates.  In  the  case  of  Black  Lung,  expendi- 
tures rose  from  a  dollar  estimate  of  several  hundred  million  over  the  lifetime  of  the 
program,  to  aproximately  two  billion  a  year. 

As  several  senators  noted  at  the  hearing,  the  tax  burden  of  financing  CERCLA 
falls  heavily  on  particular  industries,  and  will  most  likely  be  increased  in  any  reau- 
thorization bill  to  meet  the  growing  cleanup  costs.  To  impose  the  added  burden  of 
an  enormous  victim  compesnation  entitlement  program  could  raise  these  tax  rates 
to  extraordinary  levels,  far  in  excess  of  CERCLA's  current  cost. 

The  Office  of  Management  and  Budget  has  advised  us  that  there  is  no  objection  to 
the  submission  of  this  report  from  the  standpoint  of  the  Administration's  program. 
Sincerely, 

Phillip  D.  Brady, 
Acting  Assistant  Attorney  General 

Senator  Stafford.  Senator  Baucus,  do  you  wish  more  time? 

Senator  Baucus.  I  just  have  one  followup  question. 

Senator  Stafford-  All  right. 

Senator  Baucus.  Mr.  Thomas,  we  were  talking  about  the  Surface 
Mining  Control  Act.  It  is  a  very  technical  question,  but  I  want  to 
clear  it  up  in  case  there  is  a  problem  here. 

The  language  of  the  bill  basically  says  that — let's  see,  that  is  title 
I,  section  101(b)(2)(A) — "resulting  from  extraction,  benefaction,  or 
processing  of  ores  or  minerals  which  are  covered  under  the  Surface 
Mining  Control  and  Reclamation  Act."  As  you  know,  that  act  regu- 
lates only  coal,  but  that  act  also  contemplates  studies  of  other  min- 
erals. 

My  question  is,  does  "covers"  refer  only  to  the  regulation  aspect 
of  that  act;  namely,  only  coal,  or  does  "cover"  refer  to  studies  also 
contemplated  under  that  act?  If  "covered"  refers  to  the  regulation 
aspect  only,  then  it  is  only  coal,  but  if  the  word  "cover"  in  your  bill 
refers  to  the  studies  as  well  contemplated  and  provided  for  in  that 
Act,  we  have  a  problem. 

Mr.  Thomas.  Senator,  there  are  some  specific  provisions  that 
that  act  could  cover,  reclamation  beyond  coal,  beyond  just  study. 
There  is  a  provision  that  the  Governor  could,  if  coal  problems  have 
been  dealt  with  in  the  State,  use  the  funds  under  the  act  for  other 
problems  from  surface  mining  or  for  the  surface  conditions  of  un- 
derground mines.  Additionally,  there  is  an  emergency  provision  in 
that  act.  However,  our  intent  there  was  to  deal  with  the  very  spe- 
cific readings  of  that  act.  I  think  you  are  right.  The  majority  of  the 
act's  purpose  is  coal,  but  there  are  a  couple  of  provisions  that  allow 
it  to  go  beyond  coal.  If  the  act  was  available  to  deal  with  that,  then 
we  would  not  deal  with  it  under  Superfund. 

Senator  Baucus.  What  are  those  two  areas  again? 

Mr.  Thomas.  One  area  has  to  do  with  the  Governor's  determina- 
tion as  to  whether,  in  fact,  the  coal  reclamation  issue  in  the  State 
has  been  dealt  with  satisfactorily  and  the  funds  would  be  available 
for  other  types  of  mining  problems. 

Senator  Baucus.  That  is  if  a  Governor  terminated  something?  I 
don't  understand.  What  action  would  the  Governor  take  which 
would 

Mr.  Thomas.  He  would  make  a  determination  that  they 

Senator  Baucus.  Oh,  determination.  I  am  sorry. 

Mr.  Thomas.  Determination,  determination,  that  they  had  dealt 
with  the  coal  reclamation  problems  in  the  State  and  the  funds 
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would  be  available  then  to  move  on  to  other  mining  problems  in 
that  State. 

Senator  Baucus.  But  if  the  Governor  so  determines,  then  you  are 
saying  that  your  language  would  preclude  the  availability  of  Super- 
fund  funds. 

Mr.  Thomas.  That  is  correct. 

Additionally,  there  is  a  second  provision  that  talks  about  emer- 
gency restoration,  reclamation,  abatement,  control,  or  prevention. 
We  also  think  that  also  would  fall  under  that. 

Senator  Baucus.  You  put  the  Governors  in  a  pretty  tough  posi- 
tion, then.  Out  in  Montana,  the  Governor  had  to  divert  some  funds 
because  there  was  an  emergency  in  the  State  to  provide  for  tailing 
problems  in  Montana.  It  seems  to  me  there  is  a  problem  then.  We 
also  have  coal  problems  in  Montana,  too. 

Mr.  Thomas.  Right. 

Senator  Baucus.  But  you  have  to  deal  with  things  on  an  emer- 
gency basis  sometimes.  Some  are  more  urgent  than  some  others, 
even  though  they  are  both  very  significant  for  causing  potential 
damage. 

Mr.  Thomas.  Right,  the  intent  of  what  we  were  trying  to  get  to, 
Senator,  is,  in  fact,  not  to  have  two  programs  trying  to  do  the  same 
thing.  We  saw  the  Surface  Mining  Act  had  actually  been  passed  to 
deal  with  a  series  of  problems.  The  intent  of  our  proposal  was  a 
narrow  drafting  so  that  we  would  not  deal  with  them  under  Super- 
fund  if  they  could  be  dealt  with  under  SMCRA. 

Senator  Baucus.  I  appreciate  your  responses.  You  have  helped 
clarify  the  administration's  intent.  I  think  that  is  something  we 
are  going  to  have  to  deal  with  as  we  work  with  the  bill. 

Thank  you. 

Senator  Stafford.  Thank  you,  Senator  Baucus. 

We  note  Senator  Simpson  has  returned.  Senator  Simpson? 

Senator  Simpson.  Thank  you,  Mr.  Chairman.  I  am  sorry  I  had  to 
leave.  I  want  to  thank  you  for  having  these  hearings.  I  hope  we  can 
consider  the  administration  bill  right  along  with  the  bill  from  this 
committee  and,  of  course,  consider  anything  else  that  we  have 
before  us.  That  is  the  way  you  have  always  done  it  in  the  past  and 
I  am  sure  we  will  do  it  this  time,  too. 

But  I  think  this  is  a  first  here.  This  is  the  first  time  we  have  had 
a  measure  of  this  scope  brought  before  our  committee  by  this  ad- 
ministration. I  have  often  said  that  I  had  hoped  they  would  have 
done  this  with  the  Clean  Air  Act.  It  the  administration  had  pre- 
sented a  measure,  we  would  have  had  less  trial  and  tribulation. 

Now  we  have  this  measure  before  us.  It  is  very  helpful.  I  appreci- 
ate what  you  are  trying  to  do,  Lee  Thomas,  and  I  think  that  you 
are  a  professional  and  we  need  that.  We  have  needed  that  during 
this  administration,  and  we  needed  it  in  the  last  administration.  I 
happened  to  be  here  during  some  of  that. 

We  don't  need  political  zealots;  we  need  pros,  and  you  are  it.  I 
hope  that  we  can  focus  on  fact  and  not  emotion  as  we  get  into  Su- 
perfund.  I  hope  we  can  rid  ourselves  of  suspicion  as  to  what  you 
might  be  up  to  in  your  hidden  agenda.  I  hope  we  can  be  realistic 
and  responsive  and  incorporate  some  of  the  administration  bill  into 
a  markup  vehicle.  That  will  be  what  I  will  hope  to  do  and  hope 
that  my  colleagues  might  see  fit  to  embrace  some  of  that,  and  we 
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will  find  out  as  we  present  them,  perhaps,  in  the  form  of  amend- 
ments and  win,  lose,  or  draw,  move  on  to  see  if  we  can't  get  a  good 
bill. 

Some  of  the  things  that  concern  me  is  how  clean  is  clean  when 
we  are  dealing  with  human  health  and  the  environment.  You  are 
never  going  to  get  to  perfection.  I  deal  with  that  often  in  nuclear 
issues.  How  safe  is  safe?  I  don't  know,  but  you  can  reach  the  point 
of  absurdity  in  all  of  those  situations.  I  hope  we  try  not  to  sap  our- 
selves with  zeal  and  high  old  drama  as  we  deal  with  Superfund.  It 
is  not  an  election  year  now,  and  maybe  we  can  settle  down  and  try 
to  do  something  thoughtful.  I  hope  so. 

I  want  to  commend  Senator  Mitchell  whom  I  have  worked  with, 
my  staff  is  working  with,  as  he  is  looking  for  some  creative  things 
in  the  area  of  victim  compensation  which  is  obviously  going  to  be 
with  us.  I  have  had  some  very  reluctant  thoughts  about  that. 
Maybe  we  can  work  something  out.  We  are  working  toward  that 
pilot  program  on  the  State  level;  something  in  the  way  of  funding 
on  an  annual  basis  rather  than  in  an  entitlement.  Anyway,  we  are 
trying  which  is  the  way  he  does  it  and  the  way  I  try  to  do  it,  too. 

Federal  toxic  tort,  that  is  one  that  still  escapes  me,  always  will 
escape  me,  and  it  may  not  escape  me  when  we  vote  on  it,  but  even- 
tually I  will  follow  it  around  kind  of  like  a  hound  of  hell.  We  will 
see  if  we  can't  try  to  divorce  that  from  our  thought,  because  if  we 
are  ever  going  to  get  rid  of  causation  when  we  see  injury,  then  we 
have  just  distorted  the  entire  tort  system  of  tort  law  of  decades  in 
the  United  States.  We  do  those  things  in  the  spirit  of  emotion  and 
impatience,  and  impatience  has  wrought  more  goofy  legislation  in 
this  place  than  perhaps  any  other  thing,  and  we  will  learn  that 
again  perhaps  as  we  deal  with  the  farm  bill  this  week. 

So,  we  are  not  very  good  at  that,  and  I  am  not  either.  I  am  not 
leaving  me  out.  I  respond  to  those  things  just  like  the  rest  of  us, 
but  I  think  that  this  is  an  important  opportunity  to  deal  with  the 
real  issue  of  Superfund.  How  do  you  take  the  stuff  and  clean  it  up? 
How  do  you  get  to  the  worst  ones  and  clean  them  up,  and  spend 
money  to  do  that,  and  make  those  who  did  it  put  up  the  money, 
either  in  a  blend  of  feedstock  or  waste  end  or  corporate  finance, 
whatever?  The  Finance  Committee  is  going  to  be  considering  some 
of  those  things.  This  is  not  our  jurisdiction  alone. 

I  just  hope  we  can  come  up  with  something  sound  and  not  get 
diverted  into  recent  tragedies  around  the  earth  that  have  appalled 
us  all.  I  am  pleased  that  you  will  be  here  during  most  of  our 
markup  activities.  I  think  that  is  very  important  that  you  be  here 
because  I  think  at  least  on  both  sides  of  the  aisle  there  is  an  ele- 
ment of  trust  in  what  you  are  trying  to  do.  If  you  can't  establish 
that,  then  we  are  all  in  trouble  because  then  we  will  go  back  into 
the  politics  of  it  and  I  don't  think  we  need  that  here. 

I  used  up  my  10  minutes,  but  I  wanted  to  share  those  things.  I 
like  the  idea  of  the  scope.  The  scope  of  Superfund  is  the  hazardous 
site  and  cleaning  it  up  and  getting  it  done.  Sure,  they  are  taking 
time  to  do,  but  if  your  timetable  there  is  correct,  you  are  going  to 
make  a  significant  impact  during  the  rest  of  this  administration, 
and  I  hope  you  are  right  there  to  do  it. 

I  do  have  a  question.  How  much  time  do  I  have,  Mr.  Chairman? 
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Senator  Stafford.  You  have  adequate  time  for  a  question,  Sena- 
tor. 

Senator  Simpson.  One?  I  thought  you  were  going  to  be  generous 
and  give  me  two. 

Let  me  ask — I  will  double  it  up  then.  I  heard  one  question  this 
morning  like  that.  It  took  10  minutes  to  ask. 

Senator  Stafford.  Well,  you  actually  have  about  4  minutes  if 
you  want  to  use  it. 

Senator  Simpson.  Four  minutes,  thank  you. 

Let  me  ask  you  on  this  area  of  contribution  and  joint  and  several 
liability.  It  will  jumble  in  the  course  of  capsuling  this  question. 
Could  you  explain  why  that  approach  was  chosen  over  an  approach 
that  might  allow  apportionment  as  an  alternative  and  maybe  leav- 
ing joint  and  several  liability  as  an  alternative?  Can  you  tell  me 
how  you  got  there? 

Mr.  Thomas.  Let  me  ask  Hank  Habicht  from  the  Justice  Depart- 
ment maybe  to  respond  to  that,  Senator. 

Mr.  Habicht.  Thank  you,  Senator. 

As  I  indicated  earlier,  joint  and  several  liability  is  an  extraordi- 
nary and  a  strong  legal  tool.  The  administration's  approach  to  this 
tool  is  based  on  the  fundamental  premise  that  the  best  way  to 
bring  the  private  parties  at  these  various  sites  together  to  do  a  lot 
of  the  work  themselves  is  to  place  a  great  emphasis  on  enforce- 
ment, and  particularly  on  settlements.  This  assumes  that  we  are 
all  in  agreement  that  we  need  to  move  quickly  on  the  most  serious 
hazardous  waste  sites  and  focus  on  a  quick,  efficient,  and  effective 
response  to  those  sites,  and  that  is  important  to  bring  private  re- 
sources to  bear  on  the  problem.  In  many  cases,  private  parties  can 
do  the  work  more  cheaply.  Such  work  is  not  only  an  important  ad- 
junct to  the  program  and  one  that  we  are  counting  on,  but  also  one 
in  which  we  have  a  great  deal  of  confidence  in  moving  ahead  with 
these  sites  and  getting  the  basic  job  of  cleanup  done. 

Joint  and  several  liability — the  allocation  of  liability  and  the  li- 
ability scheme— is  not  an  easy  question.  I  think  you  are  absolutely 
right  to  bring  it  up  as  an  important  issue  to  focus  on,  in  terms  of 
who  pays  and  in  what  form  they  pay.  Our  review  of  this  issue,  how- 
ever, has  shown  that  joint  and  several  liability  has  been  an  effec- 
tive tool,  particularly  because  at  many  of  these  hazardous  waste 
sites  you  are  dealing  with  potentially  hundreds  of  contributors 
where  the  evidence  of  exactly  who  contributed  what  is  somewhat 
mixed.  There  are  complex  technical  issues  of  what  sort  of  chemi- 
cals are  present  there  and  how  they  move  and  so  forth.  It  is  a 
recipe  for  very  costly  and  time  consuming  litigation  and  one  which, 
if  the  Government  were  to  be  required  to  prove  exactly  how  much 
someone  contributed  and  what  they  contributed  and  how  it  moved 
for  each  individual  defendant,  would  make  litigation  an  extraordi- 
narily costly  and  cumbersome  process. 

Senator  Simpson.  Well,  now,  this  is  the  rest  of  the  question  then. 
On  this  question  of  transaction  costs  at  sites,  which  is  that  lovely 
phrase  which  I  guess  refers  to  legal  and  other  fees  expended  during 
the  process,  transaction  costs,  are  we  seeing  the  point  that  legal 
fees  are  greator  than  cleanup  costs  at  some  of  those  sites  already? 
If  that  is  so,  is  that  a  good  use  of  our  national  resources,  and  what 
does  it  imply  about  the  success  of  Superfund  if  that  is  happening? 
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Mr.  Habicht.  Senator,  I  don't  have  the  exact  costs  of  the  litiga- 
tion. I  think  it  is  absolutely  fair  to  say,  and  I  feel  strongly  and  I 
know  it  represents  the  administration's  view,  that  litigation  is  not 
the  most  desirable  way  of  resolving  issues,  but  sometimes,  to  para- 
phrase Winston  Churchill,  it  is  better  than  the  alternative,  given 
the  need  to  move  quickly  and  the  difficulty  of  coming  to  grips  with 
who  ought  to  pay. 

I  think,  with  regard  to  specific  statistics,  that  we  can  and  should 
pull  those  numbers  together.  The  initial  litigation  has  been 

Senator  Simpson.  I  wish  you  would.  If  you  would  pull  those  num- 
bers together,  if  you  can  show  me  where  legal  fees  or  transaction 
fees  are  greator  than  cleanup  costs,  then  I  would  like  to  see  those 
figures,  because  that  is  disturbing  to  me.  It  ought  to  go  into  things 
on  the  chart  instead  of  my  old  profession.  I  think  I  would  like  to 
look  at  that. 

I  thank  you,  Mr.  Chairman.  I  have  some  particular  thoughts 
about  your  use  of  the  miter  model  on  hazardous  waste  ranking  on 
mining  sites  which,  I  think,  does  not  take  into  effect  western 
mining  and  some  things  I  think  Senator  Baucus  discussed  with 
you.  They  are  some  things  that  I  am  concerned  with,  too,  and  I 
thank  you  very  much.  I  will  submit  those. 

Thank  you,  Mr.  Chairman. 

[Responses  to  Senator  Simpson's  questions  follow:] 
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1)         The  301(a)  Study  produced  by  the  EPA  reports  that 
approximately  30%  of  Superfund  spending  over  the  next  decade 
will  be  aimed  at  "transaction  costs"  (legal  and  administrative 
expenses) . 

a)  How  did  you  arrive  at  your  figures  in  that  Study? 

There  appears  to  be  some  misunderstanding  about  the  30%  of 
Superfund  spending  that  in  the  question  is  called  "transaction 
costs."   These  costs  are  not  only  legal  and  administrative 
costs.   They  include  all  the  expenses  other  than  payments  to 
contractors  and  States  for  on-site  removal  and  remedial 
response . 

The  figures  cited  in  the  CERCLA  Section  301(a)(1)(C)  study 
("Extent  of  the  Hazardous  Release  Problem  and  Future  Funding 
Needs")  were  calculated  through  use  of  EPA's  Superfund  Budget 
Forecasting  and  Financial  Flows  models.   A  more  accurate 
title  for  the  section  of  the  Forecasting  model  entitled 
Administration  and  Enforcement  would  be  Administration, 
Enforcement,  and  Program  Support.   Removal  and  remedial 
support  constitutes  the  largest  component  of  the  Program 
Support  category  and  represents  approximately  14%  of  total 
projected  obligations  over  the  next  10  years.   Activities 
funded  include  initial  site  discovery  and  investigation, 
hazard  ranking,  NPL  listing,  laboratory  analysis  and  related 
costs  associated  with  sampling  efforts,  investigations  of 
potential  removal  actions,  technical  assistance  and  training 
to  States  and  other  parties  involved  in  removal  and  remedial 
actions,  and  program  evaluation/control  activities  of  the 
hazardous  substance  response  program. 

Work  of  the  other  Federal  agencies  also  represents  a 
significant  portion  of  projected  Program  Support  obligations. 
Work  of  the  Department  of  Health  and  Human  Services,  Department 
of  Justice,  U.S.  Coast  Guard,  and  others  is  projected  to 
require  approximately  4%  of  total  obligations  over  the  next 
decade. 

b)  Please  break  down  the  legal  costs  and  how  you  defined  them? 

Legal  costs  are  considered  to  be  a  portion  of  the  Agency's 
overall  enforcement  costs.   Legal  costs  include  the  costs 
associated  with: 


negotiations  for  privately  financed  response; 

development  and  issuance  of  administrative  orders  to 
compel  responsible  parties  to  respond; 
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°   initiation  and  support  of  civil,  criminal  and  cost 
recovery  cases  referred  to  the  Department  of  Justice; 

°   cost  documentation  and  assembly; 

°   expert  witness  consultation  and  testimony; 

°   case  preparation  and  presentation  by  DOJ  attorneys. 

In  addition,  there  are  enforcement  support  activities 
which  the  Agency  has  included  in  its  projections.   These 
include: 

°   data  collection  and  analysis  (e.g.,  water  and  soil 
sampling,  engineering  and  geological  studies); 

°   report  preparation; 

°   quality  control  and  assurance,  including  chain  of 
custody  procedures. 

Enforcement  costs  are  expected  to  represent  approximately 
12%  of  total  costs  over  the  next  decade.   Litigation  costs, 
as  a  subset  of  enforcement  costs,  are  expected  to  decline 
over  the  next  decade  as  the  government  and  responsible 
parties  endeavor  to  settle  their  differences  outside  of 
litigation.   Now  that  the  liability  rules  have  been  set, 
parties  can  focus  their  attention  on  remedy  rather  than  on 
liability.   Moreover,  as  remedies  are  reviewed  on  the  record, 
the  legal  costs  associated  with  challenging  remedies  will 
diminish.   As  for  the  support  costs,  these  activities  will 
be  carried  out  even  where  there  is  no  litigation.   Many  of 
the  most  expensive  enforcement  activities,  such  as  data 
collection  and  review,  quality  assurance  and  control,  and 
report  preparation,  will  be  carried  out  regardless  of 
whether  litigation  occurs. 

c)    Please  define  administrative  costs  in  that  context? 

The  Administration  component  of  Administration,  Enforcement 
and  Program  Support  consists  of  those  activities  contained 
in  the  Management  and  Support  portion  of  the  Agency's 
Superfund  budget.   Activities  include  Headquarters  and 
Regional  financial  and  administrative  management,  space, 
utilities  and  related  expenses,  ADP  support,  and  costs  of 
the  Offices  of  the  Inspector  General,  the  General  and  Regional 
Counsels,  Policy,  Planning  and  Evaluation,  and  the  Comptroller. 
Together,  these  activities  are  expected  to  consume  approximately 
2%  of  total  Superfund  obligations  over  the  next  ten  years. 
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d)  It  is  said  that  the  Department  of  Justice  and  EPA  maintain 
accounts  for  the  billing  of  lawyers  and  other  time  measure 
expenses.   Please  describe  any  such  system,  where  it  is  run, 

. and  what  information  it  could  provide? 

EPA's  Financial  Management  Division  (FMD)  maintains  site 
specific  accounts  for  each  Superfund  site  in  its  Financial 
Management  System  (FMS).   The  FMS  maintains  a  record  of  all 
EPA  employee  hours  and  associated  salary  that  is  charged 
to  a  Superfund  site.   Employees  (both  technical  and  legal) 
maintain  bi-weekly  timesheets  of  their  site  specific  hours. 
These  timesheets  are  the  basis  for  records  maintained  in 
FMS.   The  FMS  also  maintains  records  of  EPA  employee  travel 
associated  with  a  particular  site  and  site-specific  contract 
obligations  and  disbursements. 

The  Department  of  Justice's  Lands  and  Natural  Resources 
Division  (LNRD)  receives  Superfund  money  for  litigation 
support  of  Superfund  cases  through  an  Interagency  Agreement 
with  EPA.   LNRD  allocates  actual  costs  between  the  Division's 
regular  appropriation  and  the  Superfund  transfer  appropriation 
based  on  the  level  of  effort  expended  by  professional 
employees  directly  on  cases.   The  Division's  level  of 
effort  on  Superfund  cases  will  be  determined  by  comparing 
Superfund  case  hours  to  total  Division  case  hours.   This 
information  is  maintained  in  the  Division's  Legal  Tin.j 
System.   (Professional  employees  maintain  weekly  timesheets 
of  individual  case  hours  worked).   The  ratio  of  Superfund 
hours  to  total  Division  hours  will  be  used  to  allocate  a 
percentage  of  all  Division  costs  (maintained  in  DO J ' s 
payroll  and  accounting  system)  to  the  Superfund  transfer 
allocation. 

e)  Do  you  have  any  information  comparing  administrative  costs 
or  legal  costs  faced  by  private  parties  and  those  of  the 
government?   If  not,  please  suggest  areas  where  such  a 
comparison  could  be  pursued  and  how  it  might  be  done? 

The  Agency  does  not  have  access  to  reliable  information  on 
the  administrative  costs  or  legal  fees  charged  to  private 
parties  in  Superfund  actions.   Any  comparison  of  governmental 
and  private  party  legal  or  administrative  costs  that  might 
be  conducted  would  require  the  availability  of  such  private 
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party  data.   Moreover,  a  comparison  of  legal  costs  is  not 
likely  to  yield  any  meaningful  data  given  the  disparity 
between  government  and  private  legal  fees.   Given  the 
limited  resources  available,  however,  the  Agency  makes 
every  attempt  to  minimize  its  own  legal  and  administrative 
costs. 

f)  Have  any  other  parts  of  the  government,  in  addition  to  EPA 
and  the  Department  of  Justice,  studied  the  matter  of 
transaction  costs  in  the  Superfund  context? 

We  are  not  aware  of  any  studies  on  the  legal  and  administrative 
costs  associated  with  litigation  under  Superfund.   The  GAO 
in  its  evaluation  of  the  section  301(a)  studies  provided 
alternative  program  estimates  which  may  have  included 
alternative  transaction  costs.   No  other  Federal  agencies 
were  consulted  regarding  specific  "transactions  costs"  of 
conducting  Superfund  activities.   Instead,  an  estimate  was 
developed  for  all  "Other  Agency  Support",  based  on  the 
current  (FY  85)  support  ratio. 

g)  Does  the  EPA  or  any  other  government  office  plan  to  monitor 
the  issue  of  transaction  costs  in  the  future?  Are  you  or 
anyone  else  planning  to  study  ways  in  which  such  costs 
could  be  cut? 

For  cost  recovery,  budget,  and  management  reasons,  the 
government  will,  of  course,  continue  to  monitor  its  own 
expenditures.   Further,  like  all  Federal  agencies,  EPA  is 
acutely  aware  of  the  need  to  effectuate  savings  wherever 
possible  and  takes  every  opportunity  to  do  so.   At  present 
EPA  does  not  have  plans  to  monitor  private  legal  costs 
relating  to  Superfund  litigation. 

In  this  connection,  the  Administration  included  several 
provisions  in  its  Superfund  bill  to  keep  down  legal  costs. 
As  noted  above,  the  Administration  hopes  to  keep  down  the 
costs  associated  with  challenging  remedies  by  providing  for 
record  review  of  remedial  decisons.   Similarly,  by  providing 
for  contribution  protection  where  parties  settle  with  the 
government,  the  Administration  hopes  to  promote  settlements 
and  cut  down  on  the  litigation  costs  associated  with 
contribution  actions.   Furthermore,  by  providing  for 
Section  104  consent  orders,  the  Administration  hopes  to 
encourage  responsible  parties  to  undertake  investigations 
and  feasibility  studies  without  litigation.   Finally,  the 
Administration  consciously  decided  not  to  include  a  citizen 
enforcement  or  federal  cause  of  action  in  its  bill,  in 
part  out  of  concern  that  such  provisions  might  foster 
substantial  litigation  that  is  not  related  to  site  cleanups. 
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2-)-   In  motions  filed  in  the  Conservation  Chemical  case,  it  was 
recently  suggested  that  pre-trial  litigation  costs  alone  would 
exceed  the  projected  clean-up  costs. 

a)    What  does  this  suggest  about  the  operation  of  the 
Superf und? 

Total  government  expenditures  for  investigations,  adminis- 
tration, enforcement,  and  litigation  in  the  Conservation 
Chemical  case  as  of  February  1985  are  $2,028,608.63.   At 
eight  and  three-eighths  percent  interest,  the  present 
value  for  30  years'  operation  of  the  government's  preferred 
remedy  in  that  case  is  $29,522,000.00.   Thus,  government 
expenditures  amount  to  approximately  seven  percent  of 
projected  cleanup  costs. 

In  a  motion  filed  by  a  third  party  defendant,  pre-trial 
costs  for  third  party  defendants  in  the  Conservation  Chemical 
case  were  estimated  at  $4,816,000  to  $11,682,000.   These 
speculative,  unverifiable  estimates  range  from  16  to  40 
percent  of  projected  cleanup  costs  for  the  government's 
preferred  remedy.   The  underlying  premise  of  the  question  - 
that  pre-trial  litigation  costs  will  exceed  projected  cleanup 
costs  -  is  correct  if  at  all  only  in  relation  to  the  costs  of 
certain  remedies  that  have  been  proposed  by  the  defendants 
and  which  the  government  believes  are  not  adequate. 

Moreover,  the  high  litigation  costs  associated  with 

this  case  are  due  largely  to  the  actions  of  the  defendants, 

not  the  government's  conduct.   In  this  case,  the  government 

sued  a  limited  number  of  parties  for  complete  cleanup  of 

the  site  under  the  theory  of  joint  and  several  liability. 

The  government  determined  that  the  parties  sued  are  responsibli 

for  at  least  80  percent  of  the  waste  by  volume  at  the 

site,  and  for  the  most  hazardous  waste  at  the  site.   As 

you  know,  the  CERCLA  enforcement  provisions,  Sections  106 

and  107,  do  not  prevent  PRPs  that  are  defendants  from 

impleading  others  as  third  party  defendants.   While  we 

agree  that  contribution  actions,  following  the  government's 

case,  may  be  appropriate,  impleading  numerous  third  parties 

has  been  used  by  some  PRPs  as  a  strategy  to  delay  the 

resolution  of  the  government's  suit  in  which  they  are 

named  as  defendants.   This  strategy  increases  litigation 

costs  by  forcing  the  smaller  generators  to  participate  in 

the  government's  litigation  even  though  their  ultimate 
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share  is  too  small  to  warrant  such  costly  participation. 
As  a  result  many  third  party  defendants  have  complained  to 
Congress . 

Section  202  of  S.51  (section  202  of  S.494)  would  amend 
section  107  of  CERCLA  to  clarify  that  contribution  actions 
may  be  heard  only  after  a  judgment  or  good  faith  settlement 
is  reached.   This  amendment  would  certainly  expedite  and 
reduce  costs  in  such  cases  as  Conservation  Chemical. 

Furthermore,  the  Agency's  current  policy  of  negotiating 
for  the  remedial  investigation  and  feasibility  study  prior 
to  initiating  litigation  and  initiating  such  litigation 
only  after  the  conclusion  of  the  RI/FS  and  identification 
of  the  appropriate  remedy  will  conserve  resources  of  all 
parties.   It  is  estimated  that  over  a  year  of  fruitless 
negotiation  on  identification  of  the  appropriate  remedy  in 
Conservation  Chemical  could  have  been  saved  under  this 
policy. 

b)    How  many  other  cases  have  or  will  involve  transaction  costs 
approaching  the  level  of  clean-up  costs?   What  is  the  usual 
ratio  of  transaction  costs  to  clean-up  costs  to  date  and 
what  do  you  anticipate  in  the  future? 

The  Agency  has  not  yet  conducted  any  studies  or  analyses 
of  comparative  legal  and  other  costs  in  the  CERCLA  litigation 
context,  and  cannot  provide  a  usual  ratio  of  such  costs  to 
cleanup  costs.   However,  the  Agency  believes  that  its 
enforcement  related  costs  are  not  a  significant  portion  of 
the  total  response  costs.   The  Agency  is  not  aware  of  any 
cases  in  which  government's  enforcement  costs  approach  the 
level  of  cleanup  costs.   With  regard  to  the  legal  costs  of 
defendants,  the  Agency  lacks  sufficient  data  to  formulate 
an  answer.   In  all  events,  however,  conclusions  should  never 
be  drawn  from  a  single  case.   The  government  may  be  forced 
to  litigate  in  certain  cases  when  the  parties  will  not 
settle,  or  when  for  precedential  reasons  the  government  must 
pursue  the  case.   Any  evaluation  of  legal  costs  should 
take  into  account  the  entire  enforcement  program. 

c.    Some  suggest  that  the  transaction  costs  of  such  cases  will 
decline  as  greater  experience  with  this  type  of  litigation 
is  achieved.   Do  you  accept  this  argument?   If  so,  please 
outline  specific  areas  where  you  anticipate  declines  in 
such  costs.   Also,  outline  specifically  the  experience 
since  the  enactment  of  Superfund,  showing  any  areas  where 
transaction  costs  are  declining. 

For  the  reasons  noted,  it  seems  quite  likely  that  enforcement 
costs  will  decline  as  experience  increases.   In  particular, 
less  litigation  will  be  needed  concerning  the  specific  legal 
rules  governing  responsible  party  liability,  for  these  rules 
are  now  relatively  well  established.   Litigation  costs, 
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however,  are  but  a  small  percentage  of  total  cleanup  costs. 
Certain  costs,  such  as  contract  management  and  technical 
support,  are  more  fixed  than  variable  because  they  are 
necessary  expenditures  whether  a  case  is  litigated  or 
resolved  in  an  alternative  manner.   As  noted,  however, 
the  Agency  has  not  yet  conducted  any  definitive  studies  or 
analyses  of  transaction  costs. 

Some  suggest  that  the  transaction  costs  are  high  because 
of  concern  over  joint  and  several  liability  and  the 
potential  for  ruin  that  even  some  small  contributors  might 
face  at  a  given  time.   Please  respond  to  this  industry 
argument . 

EPA  is  not  aware  of  any  evidence  that  supports  the  suggestion 
that  transaction  costs  are  increased  by  the  existence  of  joint 
and  several  liability  under  Superfund.   As  EPA  and  the  Justice 
Department  have  noted  in  the  past,  joint  and  several  liability 
facilitates  the  settlement  of  Superfund  cleanup  litigation 
and  provides  an  incentive  for  private  parties  to  cooperate 
among  themselves  in  settling  such  lawsuits.   Accordingly, 
joint  and  several  liability,  if  anything,  reduces  transaction 
costs . 

While  some  have  suggested  alternative  schemes  of  liability, 
the  government  is  concerned  that  an  alternative  scheme  of 
liability  is  likely  to  result  in  a  more  complex,  resource 
intensive,  and  costly  enforcement  process  for  both  the 
government  and  responsible  parties.   For  example,  the  delay 
associated  with  apportioning  costs  in  advance  of  judgment 
or  settlement  is  potentially  so  great  that  the  government 
may  be  forced  to  undertake  the  cleanup  itself  in  most 
instances.   This  is  because  each  party  at  a  multi-party  site 
would  have  both  the  ability  and  incentives  to  litigate  its 
own  separate  share  of  liability  against  the  Government. 

In  addition,  the  current  scheme  of  joint  and  several 
liability  encourages  responsible  parties  to  negotiate  and 
coalesce  and  to  develop  consensus  positions.   Many  responsible 
parties  currently  prefer  to  settle  with  the  government  for 
cleanup  or  costs,  due  in  part  to  the  existing  potential 
joint  and  several  liability.   Those  settlements  may  not 
occur  if  responsible  parties  are  confident  of  limited 
liability  in  a  Section  106  or  cost  recovery  action. 

Moreover,  an  alternative  liability  scheme  could  place  a 
tremendous  burden  on  d£  minimis  parties  in  regard  to  factual 
showings.   De  minimis  contributors  may  not  be  able  to  afford 
the  costs  of  collecting  the  data  and  evidence  needed  to 
establish  their  shares. 
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3)    In  your  discussion  of  Superfund  reauthorization,  EPA  has 
emphasized  the  need  for  rapid  clean-up  as  a  primary  goal.   You 
have  also  suggested  that  anything  that  slows  clean-up,  no 
matter  how  well-intended,  could  inadvertently  increase  the  risk 
to  public  health  that  led  the  nation  to  decide  to  undertake  the 
Superfund  in  the  first  place.   Please  discuss  any  studies  you 
have  on  the  matter  of  increased  public  health  risk  from  delay 
of  clean-up,  or  any  other  information  supporting  your  view.   In 
particular  we  would  be  interested  in  any  quantitative  evaluations 
of  the  matter. 

EPA  has  not  done  studies  of  the  increased  public  health 
risks  due  to  delays  in  Superfund  cleanup  activities. 
However,  we  realize  that  if  delays  in  removal  or  remedial 
activities  at  certain  sites  do  occur,  it  could  potentially 
result  in  increased  public  health  risks. 

EPA's  highest  priority  is  to  respond  to  threats  to  public 
health  and  the  environment  posed  by  uncontrolled  hazardous 
sites  and  spills  of  hazardous  substances  through  our 
Superfund  removal  program.   Early  and  expeditious  removal 
actions  by  EPA  at  sites  on  the  National  Priorities  List 
can  reduce,  by  many  months,  exposure  resulting  from 
active  releases,  or  avert  exposure  from  potential  releases 
in  order  to  protect  public  health  and  the  environment. 
Additionally,  we  perform  removals  at  non-NPL  sites  to  abate 
immediate  threats  from  hazardous  substances  and  pollutants 
or  contaminants  through  surface  cleanups  and  other  quickly 
implemented  response  measures.   In  the  remedial  program,  we 
are  rapidly  moving  sites  through  the  planning  process  to 
produce  timely,  good  quality  remedial  investigations  and 
feasibility  studies,  that  will  facilitate  the  design  and 
construction  phase.   A  discussion  of  EPA's  plans  for  further 
streamlining  the  CERCLA  program  to  facilitate  more  rapid 
cleanups  is  contained  in  the  preamble  to  the  proposed  National 
Contingency  Plan  revisions  published  in  the  Federal  Register 
on  Febuary  12,  1985,  on  pages  5863-5870. 
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4)    How  long  does  it  take  to  litigate  to  judgment  and  to  actual 
•recovery  of  final  judgment  in  cost  recovery  cases?   Give  examples 
related  to  actual  cases? 

Discussion  of  Superfund  site  cleanup  activity  and  associated 
cost  recovery  of  those  cleanup  costs  should  distinguish 
between  NPL  and  non-NPL  site  activity. 

Non-NPL  site  cleanup  generally  refers  to  emergency  or 
immediate  removal  actions  which  are  authorized  under 
section  106  of  CERCLA.   EPA  maintains,  as  a  general  policy, 
that  cost  recovery  actions  for  these  removal  actions  are  to 
be  initiated  after  the  emergency  response  action  is  completed 
and  total  site  costs  can  be  calculated. 

Recovery  of  the  cost  of  response  activity  at  NPL  sites  is 
somewhat  more  complex.   Responsible  parties  have  an  oppor- 
tunity to  participate  in  or  conduct  the  RI/FS,  leading  to  the 
choice  of  remedy,  subject  to  Agency  oversight.   It  is  EPA 
policy  not  to  initiate  cost  recovery  action  or  negotiations 
with  responsible  parties  to  undertake  the  actual  site 
cleanup  until  a  Remedial  Investigation/Feasibility  Study 
(RI/FS)  has  been  completed.   After  the  RI/FS  has  been 
completed,  negotiations  for  Remedial  Design/Remedial 
Action  (RD/RA)  will  be  initiated.   These  negotiations 
would  include  the  recovery  of  costs  incurred  at  the  site 
to  date.   If  negotiations  are  successful,  the  Fund  will  be 
reimbursed  for  costs  incurred  to  date  and  the  responsible 
parties  will  undertake  che  RD/RA.   If  negotiations  are 
unsuccessful,  Fund  financed  RD/RA  would  proceed.   In  the 
meantime  a  civil  action  would  be  pursued  by  the  Agency  to 
recover  costs  incurred  at  the  site. 

The  following  chart  depicts,  for  several  cost  recovery  actions, 
the  length  of  time  between  completion  of  the  removal  action, 
referral  of  the  case  from  the  Regional  Office  to  EPA  Headquartei 
and  settlement  of  the  case.   Virtually  all  Superfund  cases 
eventually  settle. 
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REMOVAL 
SITE              COMPLETION 

REFERRAL 
TO  HO 

SETTLEMENT 

Diamond  Alkali  1 
Lenoir 

6/83 
10/82 

9/84 
3/83 

1/85 
4/84 

Dreyfus  St. 

10/81 

4/82 

1/85 

Plast if ax 

6/82 

9/82 

6/84 

Nickel  Solution 

4/83 

9/83 

7/84 

American  Surplus 

4/82 

9/82 

6/84 

Petro  Processors^ 
(NPL) 

!   6/81 

6/82 

2/84 

A  &  F  (Greenup)3 
(NPL) 

5/82 

1/83 

6/84 

1.   Sampling  initiated.   2.   Site  inspection, 


3.  First  Fund 

removal  completed, 
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5)    What  is  the  ratio  between  EPA/DOJ  legal  and  administrative 
costs  and  actual  amounts  ultimately  recovered  in  cost-recovery 
cases? 

Each  year,  DOJ  receives  from  the  Fund  a  specified  sum 
to  conduct  Superfund  litigation.   DOJ  receives  this 
funding  pursuant  to  an  interagency  agreement  with  EPA. 
The  following  amounts  have  been  billed  to  the  Fund 
pursuant  to  these  agreements: 


FY  82 
FY  83 
FY  84 
FY  85 


$  1.168  million 
2.654  million 
3.071  million 

5.020  million  (agreed  to  be  transfered  to  the 
Department) 


As  the  cost  recovery  and  injunction  statistics  set  forth 
below  reveal,  our  estimated  recoveries  from  litigation 
have  been  substantially  greater  than  the  amounts  received 
from  the  Fund  for  litigation.   Our  combined  recoveries 
under  CERCLA  sections  106  and  107  and  RCRA  in  terms  of 
dollar  amounts  and  the  estimated  value  of  the  removal 
and  remedial  actions  achieved  through  judgments  and 
consent  decrees  have  been  as  follows: 

FY  82:  $57  million 
FY  83:  62  million 
FY  84:  119  million 

These  amounts,  totalling  almost  $240  million,  clearly 

indicate  the  overall  cost-effectiveness  of  the  Administration's 

enforcement  program  and  the  success  of  the  enforcement 

program  in  providing  an  incentive  for  responsible  parties 

to  reach  agreement  with  the  United  States  on  their 

potential  liability  under  CERCLA  and  RCRA. 

The  following  chart  presents  a  sampling  of  cost  recovery 
settlements  with  the  amount  recovered,  the  amount  of 
administrative  costs  incurred  and  the  amount  of  DOJ  litigation 
support  costs.   For  the  purpose  of  this  chart,  administrative 
costs  include  all  EPA  payroll  charged  to  the  site  (both 
technical  and  legal),  and  all  travel  charged  to  the  site. 
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COST 

AS  A 

AMOUNT 

ADMINISTRATIVE 

DOJ 

%  OF 

SITE  '  * 

RECOVERED 
$1,835,600.00 

COSTS 

COSTS 

RECOVERY 

Diamond  Alkali 

$36,148.49 

1.9% 

Lenoir 

113,000.00 

18,927.33 

6,121 

22% 

Dreyfuss  Street 

259,600.00 

15,749.76 

27,770 

16% 

Plastifax 

226,369.00 

16,381.72 

3,338 

8% 

Nickel 

199,500.00 

23,917.23 

1,841 

12% 

American  Surplus 

138,400.00 

22,378.34 

7,283 

21% 

Petro  Processors 

600,000.00 

73,524.79 

183,884 

.5% 

(50,000,000.00   remedy  to  be  conducted  by  defendants) 
A&F  (Greenup)  490,000.00         50,499.86       195,646     5.5% 

(4,000,000.00   remedy  to  be  conducted  by  defendants) 
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6)    What  is  the  time  frame  that  you  envision,  in  cost-recovery 
actions,  between  initiation  of  litigation  to  the  actual  beginning 
of  cleanup  in  the  coming  years?   How  does  this  compare  with 
the  experience  to  date? 

The  time  frame  for  enforcement  action  is  set  out  on  the 
following  chart.   We  currently  estimate  approximately 
six  months  for  case  development,  and  a  year  to  two 
years  for  litigation,  depending  on  the  complexity  of 
the  litigation. 

Litigation  in  some  cases  to  date  has  taken  longer  than 

these  time  frames  contemplate.   This  can  be  attributed 

to  the  fact  that,  for  many  early  CERCLA  and  RCRA  7003 

cases,  litigation  was  initiated  before  remedial  investigations 

and  feasibility  studies  were  conducted.   The  government 

sued  responsible  parties  before  the  appropriate  remedy 

had  been  identified,  thus  increasing  the  complexity  of 

the  issues  potentially  subject  to  litigation.   In  addition, 

many  issues  were  negotiated  in  the  course  of  litigation. 

Under  the  current  process,  there  are  a  number  of  opportunities 

for  negotiations  with  responsible  parties  prior  to  the 

initiation  of  litigation.   These  changes  shorten  the 

time  needed  for  litigation,  and  increase  the  likelihood  that 

negotiations  will  be  successful,  thus  reducing  the  need  for 

litigation. 

In  cost  recovery  actions,  cleanup  is  initiated  before 
litigation.   Agency  policy  is  to  initiate  action  to 
recover  costs  as  soon  as  practicable  after  the  Agency 
chooses  the  appropriate  remedy  for  the  site  and  develops 
its  Record  of  Decision. 
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PRELIMINARY 
ASSESSMENT/ 


SITE 
INVESTIGATION 


NPL 
LISTING 

RESPONSIBLE 

PARTY 

SEARCH 

NOTICE 
LETTER 
ISSUANCE 


RI/FS 
DEVELOPMENT 

NDD/DRAFT 
ROD 

RECORD  OF 
DECISION  ON 
REMEDY 

60  days 

ASAP  after 

At  least 

Approx. 

60-120  days 

public 

it  is 

60  days 

18  months 

carment 

determined 
that  site 
will  be 
proposed 

before 
RI/FS  is 
obligated 

CASE 
DEVELOPMENT 


LITIGATION 


CONSTRUCTION 


6  months 


1/2  cases:  settle 
1/4  cases:  1  year 
1/4  cases:  2  years 


9  months 


1  year 
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7)    How  many  National  Priority  List  sites  involve  cost  recovery 
litigation? 

Case  referred  to  EPA  headquarters:   4   NPL 
Cases  referred  to  DOJ:  17 

Cases  Filed; 49 

TOTAL  70  NPL  sites 
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8)    Please  provide  specific  numbers  (and  any  accompanying 
assumptions)  of  the  comparative  cost  if  EPA  provided  money 
immediately  for  cleanup  at  remedial  sites  as  soon  as  the 
cleaYiup  plans  were  complete,  rather  than  after  litigation. 
Assume  for  this  purpose  that  there  are  no  costs  for  litigation 
whatsoever.   Also  provide  information  as  to  the  amount  of 
time  that  would  be  saved. 

Specific  numbers  on  comparative  costs  are  not  available. 
Generally,  the  remedy  for  Fund-financed  cleanup  is  the  same 
as  the  remedy  for  private  party  cleanup.   Therefore,  the 
costs  should  be  the  same,  except  as  adjusted  for  inflation 
and  for  the  costs  of  litigation.   We  note  that  if  a  Fund- 
financed  remedy  is  initiated,  litigation  costs  will  eventually 
be  incurred  in  a  cost  recovery  action. 

The  time  potentially  saved  by  proceeding  with  Fund-financed 
cleanup  varies  with  the  complexity  of  the  litigation.   The 
Agency  currently  assumes  six  months  for  case  preparation,  and 
one  to  two  years  for  litigation.   We  anticipate  that  many  of 
these  cases  will  be  settled  before  litigation  proceeds  to 
completion.   More  details  on  the  timing  of  the  enforcement 
process  are  set  out  in  the  answer  to  question  6. 


524 


70 


17  - 


9)    Please  suggest  any  areas  of  improvement  in  the  CERCLA 
statute  or  its  implementation  that  could/will  lead  to  reduced 
transaction  costs.   Also  state  what  EPA  believes  to  be  an  "acceptable" 
level  of  transaction  costs  in  this  area,  given  the  other  resource 
needs  of  the  Agency  and  the  nation.   Please  be  specific  in  your 
answers  and  assumptions. 

As  set  forth  in  the  section-by-section  analysis  accompanying 
the  Administration's  bill,  the  Administration  proposed  several 
changes  to  the  statute  which  the  Agency  believes  will  minimize 
legal  costs.   One  is  the  contribution  amendment  in  S.51.  and 
S.494  Section  202  (Section  202  of  S.494)  clarifies  the  existing 
law  governing  liability  of  potentially  responsible  parties  in 
three  respects: 

-  Parties  found  liable  under  section  106  or  107  will  have 
an  express  right  of  contribution,  allowing  them  to  sue 
other  potentially  responsible  parties  to  recover  a 
portion  of  costs  paid  by  the  liable  parties.   While 
this  may  lead  to  some  litigation,  it  is  the  Agency's 
view  that  this  provision  will  encourage  settlement  by 
putting  all  parties  on  notice,  whether  sued  by  the 
government  or  not,  that  they  may  be  held  liable  for 
their  share  of  the  cleanup  or  cleanup  costs. 

-  Parties  who  reach  a  good  faith  settlement  with  the 
government  are  not  liable  for  contribution  claims  from 
other  liable  parties.   This  provision  will  clearly 
limit  litigation,  by  ensuring  those  who  settle  with  the 
government  that  they  are  protected  from  additional 
litigation  on  cleanup  costs. 

-  Contribution  actions  may  be  heard  only  after  a  judgment 

or  settlement  in  good  faith  is  reached  with  the  government. 
This  should  limit  the  litigation  costs  of  those  parties 
not  sued  by  the  government  and  focus  the  government's 
case  on  remedy  rather  than  liability.   It  is  also  the 
government's  view  that  by  postponing  the  hearing  on 
contribution  until  after  the  government's  case,  the 
parties  will  settle  without  having  to  litigate. 

In  short,  it  is  the  government's  view  that  these  provisions 
will  limit  litigation  costs  by: 

1.  providing  a  greater  degree  of  finality  to  settlements  reached 
between  EPA  and  responsible  parties;  and 

2.  expediting  private  party  cleanup  through  simplification 
of  the  process  of  litigating  imminent  hazard  enforcement 
actions . 
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The  Agency  also  believes,  as  noted  above,  that  the 
provision  relating  to  record  review  of  remedial  decisions 
will  help  to  minimize  legal  costs,  by  focusing  the 
court's  and  the  parties'  attention  on  the  facts  before 
the  Agency  at  the  time  of  the  remedial  decision. 

Finally,  the  Agency  is  considering  additional  proposals  to 
further  encourage  settlements  and  thereby  limit  legal  costs. 
Indeed,  it  is  the  Agency's  view  that  the  debate  on  joint 
and  several  liability  is  misfocused.   The  real  issue 
is  how  to  improve  the  Agency's  settlement  flexibility  to 
take  care  of  many  of  the  concerns  that  are  now  incorrectly 
aimed  at  joint  and  several  liability.   In  this  regard, 
the  Agency  is  considering  language  that  will  enable  the 
Agency  to  settle  small  cost  recovery  cases  outside  of  a 
litigation  context. 

The  Agency  is  also  considering  proposals  that  would  give 
the  Agency  authority  to  use  Fund  money  to  make  up  certain 
differences  in  settlements.   As  soon  as  these  proposals 
are  finalized  they  will  be  forwarded  to  you  and  the  Committee 
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10)   What  is  the  status  of  EPA's  study  of  the  MITRE  model  and  its 
"bias"  toward  mining  site  inclusion  on  the  NPL  that  some  have 
suggested?   What  are  the  specific  purposes  of  the  study?   What 
conclusions  will  the  EPA  be  better  able  to  make  as  a  result? 
What  are  the  dates  and  deadlines  it  is  on? 

As  you  may  know,  EPA  is  currently  reviewing  the  assumptions 
and  technical  data  relevant  to  the  Hazard  Ranking  System  (HRS) 
in  light  of  the  data  collected  by  the  Superfund  program  over 
the  last  several  years.   In  addition,  we  have  carefully 
reviewed  the  report  prepared  by  TRC  Environmental  Consultants 
for  the  American  Mining  Congress  (AMC)  which  asserts  that  the 
HRS  is  biased  against  mining  sites.   The  Agency's  findings 
regarding  the  TRC/AMC  report  are  that  the  report  contains  a 
number  of  errors,  that  the  statistical  techniques  used  were 
incorrectly  applied,  and  that  their  findings  are  unsupported 
within  the  report.   An  example  would  be  their  contention  that 
releases  at  mining  sites  are  more  easily  observable  than  at 
other  sites,  when,  in  either  case  the  observed  releases  are 
based  on  field  sampling  and  laboratory  analyses.   Expressed 
differently,  the  "findings"  are  simply  opinions  lacking  any 
scientific  or  technical  basis  as  far  as  we  can  discern. 
EPA's  detailed  critique  of  that  report  is  undergoing  final 
Agency  review,  and  we  should  be  able  to  furnish  you  a  copy 
shortly. 

While  we  would  reject  the  contention  that  the  HRS  is  unfairly 
placing  mining  sites  on  the  NPL,  we  believe  that  it  may  be 
possible  to  improve  the  way  the  HRS  handles  mining  and  non- 
mining  sites.   With  five  years  of  experience  now  in  site 
investigations,  the  Agency  now  has  a  large  body  of  data  to 
use  in  reviewing  the  scientific  basis  for  the  HRS.   Examples 
of  the  areas  we  are  examining  include  the  potential  for  air 
releases  (the  HRS  currently  only  addresses  observed  releases 
for  air) ,  aquatic  food  chain  contamination,  geochemical 
attenuation  of  pollutants  in  ground  water,  and  mechanisms 
for  considering  the  concentrations  of  hazardous  substances 
involved.   What  we  are  doing  is  the  basic  scientific  and 
technical  analyses  that  are  prerequisites  to  proposing  changes 
in  the  HRS,  and  we  expect  to  conclude  some  of  those  analyses 
by  the  end  of  summer.   At  that  time  we  will  decide  whether 
revision  of  the  HRS  is  warranted  in  light  of  the  costs  (e.g., 
additional  data  collection  costs)  and  potential  benefits  of 
such  revisions. 
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Senator  Stafford.  Thank  you,  Senator  Simpson.  -         *  _ 

Senator  Mitchell? 

Senator  Mitchell.  Thank  you,  Mr.  Chairman. 

Senator  Stafford.  Before  you  begin,  Senator,  could  I  just  ask 
Mr.  Thomas  how  his  time  constraints  are?  Can  you  stay  a  while 
longer? 

Mr.  Thomas.  Yes,  sir. 

Senator  Stafford.  All  right.  Thank  you. 

Senator  Mitchell? 

Senator  Mitchell.  Well,  because  he  has  been  here  a  while  and 
we  are  very  appreciative  of  that,  I  will  be  brief,  Mr.  Chairman,  and 
I  will  submit  other  questions  in  writing,  but  I  just  did  want  to  ask 
a  couple  more. 

Senator  Stafford.  Sure. 

Senator  Mitchell.  And  I  thank  you,  Mr.  Thomas,  for  your  pa- 
tience in  staying  here  today. 

Just  to  conclude  our  discussion  on  the  subject  to  victim  compen- 
sation, I  want  to  say  that  I  am  very  much  aware  of  the  problem  of 
creating  a  new  program  that  would  be  subject  to  abuse  or  that 
would  grow  far  beyond  anyone's  expectations  and,  the  need,  espe- 
cially at  a  time  of  budget  restraint,  to  act  in  a  prudent  manner. 
That  is  one  of  the  reasons  why  we  worked  so  long  and  hard.  It  has 
been  several  years  now  to  try  to  devise  a  means  for  doing  that,  and 
we  are  now  working  in  good  faith  with  Senator  Simpson  and  his 
staff.  I  earnestly  and  sincerely  invite  representatives  of  the  admin- 
istration to  participate  in  that  effort,  It  is  the  totally  negative  ap- 
proach that  I  find  most  discouraging  about  the  process,  and  unwill- 
ingness to  even  try  to  address  it  in  a  serious  way.  I  hope  that  we 
can  do  that. 

It  may  be  that  we  cannot  succeed.  It  may  be  that  there  is  no 
common  ground.  It  may  be  that  we  are  unable  to  devise  any  legis- 
lation that  can  accomplish  the  goals  that  we  share.  But  I  hope  that 
an  effort  will  be  made,  because  it  is  a  very  serious  problem. 

I  would  like  to  ask  you,  Mr.  Thomas,  as  you  know  there  has  been 
some  discussion  recently  about  the  difficulty  of  obtaining  insurance 
being  encountered  by  firms  involved  in  hazardous  waste  disposal  as 
well  as  those  involved  in  cleanups.  I  have  discussed  this  problem 
with  you  before.  Could  you  describe  the  recent  agreement  that 
EPA  entered  into  with  Clean  Sites  Inc.,  a  private  corporation 
which  I  understand  indemnifies  it  in  certain — is  it  some  sort  of 
agreement  to  indemnify  it  in  certain  cleanup  situations? 

Mr.  Thomas.  Senator,  the  issue  of  insurance,  as  we  indicated  ear- 
lier, is  a  major  concern  to  us  as  it  is  to  members  of  this  committee, 
particularly  the  availability  of  environmental  impairment  liability 
insurance  for  nonsudden  events  as  required  under  RCRA,  the  avail- 
ability of  insurance  generally,  particularly  as  it  relates  to  hazard- 
ous substances  or  hazardous  waste.  As  you  and  I  discussed  earlier, 
we  have  seen  the  availability  of  that  insurance  shrink  dramatically 
over  the  last  number  of  months,  and  we  are  trying  to  fully  explore 
just  what  are  the  causes  and  what  are  possible  solutions  to  this 
problem  with  the  insurance  industry. 

Clean  Sites  Inc.,  as  I  am  sure  you  are  aware,  was  a  nonprofit  op- 
eration that  grew  out  of  an  effort  between  certain  environmental 
interest  groups  and  industry  interest  groups  to  determine  whether 
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there  was  something  that  could  be  done  in  the  private  sector  to 
deal  with  the  site  cleanup  problem  beyond  what  we  were  doing  in 
Government,  or  what  was  being  done  by  private  sector  alone.  Out 
of  that  came  a  recommendation  for  a  pilot  effort  which,  in  turn, 
became  known  as  Clean  Sites  Inc.,  the  entity  that  was  established. 

That  group  is  to  undertake  a  number  of  activities,  including  coa- 
lescing of  responsible  parties  at  a  particular  site,  the  provision  of 
technical  resources  and  technical  assistance  in  trying  to  determine 
how  to  clean  that  site  up. 

As  far  as  the  Government  is  concerned,  we  would  enter  into  an 
arrangement  with  firms  that  Clean  Sites  was  working  with  just  as 
we  would  with  any  other  firm  if  we  became  involved  with  them. 
That  would  be  through  a  formal  arrangement.  In  other  words,  if 
those  firms  wanted  to  clean  up  a  site,  we  would  either  have  a  con- 
sent decree  or  a  consent  order  with  those  firms  to  proceed  with  it. 

Where  Clean  Sites  ran  into  problems  was  in  that  early  stage 
where  they  were  working  with  a  few  firms  to  try  to  coalesce  the 
group  to  try  to  come  to  grips  with  what  the  problem  was,  to  try  to 
develop  a  proposal  for  cleanup  up  the  site.  They  found  that,  be- 
cause of  their  mission  and  because  of  their  relative  newness,  they 
were  not  eligible  for  any  insurance,  either  for  their  employees  or 
for  their  members,  that  would  cover  actions  that  they  took  that 
could  result  in  litigation  at  some  later  date  because  of  claims  that 
their  action  was  either  inappropriate  or  caused,  directly  or  indi- 
rectly, some  harm. 

We  think  the  possibilities  of  that  happening  would  probably  be 
fairly  small,  but  it  was  certainly  a  real  problem  that  they  faced. 
We  felt  they  were  a  unique  group  whose  purpose  was  a  meritorious 
purpose.  They  came  to  us  as  we  reviewed  the  issue.  We  did  draft  a 
narrowly  defined  agreement  as  to  how  we  could  indemnify  them  on 
a  case-by-case  basis.  If  they  were  initiating  an  action  at  a  site 
where  we  approved  of  the  action,  we  would  only  indemnify  them 
for  that  action  up  to  the  point  where  responsible  parties  were  iden- 
tified that  would  take  action  at  that  site.  At  the  point,  it  would  be 
the  responsible  parties  that  would  have  to  cover  their  liability,  not 
the  Government. 

So,  in  a  narrowly  drawn  set  of  cases  on  which  we  worked  with 
the  Justice  Department  in  crafting,  and  on  a  site-by-site  basis,  and 
in  addition  to  any  insurance  that  they  would  have  to  maintain, 
whatever  was  available,  we  indicated  that  we  would  indemnify  in 
that  narrow  range.  We  felt  that  that  was  something  that  was  im- 
portant for  us  to  do,  given  the  potential  benefit  that  could  accrue 
from  that  pilot  effort. 

Senator  Mitchell.  Would  you,  at  your  convenience,  have  your 
counsel  submit  a  letter  describing  the  agreement  in  writing  and 
the  legal  basis  on  which  the  EPA  entered  into  it,  that  is,  what  the 
basis  was  for  entering  into  it? 

Mr.  Thomas.  We  would  be  pleased  to  do  that.  (See  p.  116.) 

Senator  Mitchell.  On  the  subject  of  insurance,  I  understood  Sen- 
ator Bentsen  to  say  earlier  that  because  of  developing  problems  in 
this  field,  the  number  of  State  court  decisions  which  give  rise  to 
concern  among  insurers,  I  am  familiar  with  some  but  not  all  of 
them,  he  has  suggested  that  there  be  hearings  after  this  committee 
acts  on  the  bill  but  before  the  Finance  Committee. 
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Mr.  Chairman,  I  would  like  to  say  that  I  share  that  view  and  I 
think  it  is  something  we  should  look  into.  This  is,  obviously,  a 
growing  problem  and  one  with  which  we  must  be  concerned,  be- 
cause we  can  do  whatever  we  want  here,  but  if  there  are  develop- 
ments in  the  insurance  field  as  the  result  of  several  State  court  de- 
cisions, I  think  we  should  be  aware  of  them  and  be  prepared  to 
deal  with  that. 

Senator  Stafford.  I  have  made  the  statement  that  if  the  insur- 
ance industry  concludes  that  they  have  something  they  would  ask 
us  to  consider— they  did  not  have  last  week — that  we  would  hold 
hearings  and  if  the  committee  agreed  on  some  action,  we  would 
take  it  to  the  floor  as  a  committee  amendment. 

Senator  Mitchell.  I  just  have  a  couple  other  questions,  Mr. 
Chairman,  and  what  I  would  like  to  do,  Mr.  Thomas,  is  just  ask  the 
questions  and  then  ask  you  to  submit  responses  later.  I  don't  want 
to  tie  you  up  any  further  and  I  know  the  chairman  and  Senator 
Simpson  need  to  go  as  well. 

I  would  like  to  ask  you  to  explain  why  the  administration  is  pro- 
posing to  modify  the  health  authorities  provision  of  the  legislation. 
As  you  know,  you  have  proposed  to  make  discretionary  the  provi- 
sion of  health  assessments  as  hazardous  waste  sites,  to  remove  the 
requirement  of  current  law  that  the  Agency  for  Toxic  Substances 
and  Disease  Control  establish  and  maintain  an  inventory  of  litera- 
ture, research,  and  studies  on  the  health  effects  of  toxic  substances, 
and  you  would  propose  to  remove  the  current  requirement  that,  in 
cases  of  public  health  emergencies,  that  agency  provide  medical 
care  and  testing  to  exposed  individuals.  That  would  no  longer  be 
mandatory;  it  would  be  discretionary.  I  would  like  to  have  you  ex- 
plain and  justify  those  proposals  and  also  indicate  what,  in  your 
view,  the  impact  of  these  changes  would  be  on  the  current  activi- 
ties of  the  Agency  for  Toxic  Substances  and  Disease  Control. 

Mr.  Thomas.  Senator,  we  will  be  glad  to  respond  to  that  in  writ- 
ing. I  can  assure  you  we  in  no  way  want  to  diminish  the  kind  of 
attention  we  have  been  providing  with  CDC  to  health  related 
issues,  and  we  are  attempting  to  try  to  clarify  existing  policy  be- 
tween the  agencies. 

Senator  Mitchell.  You  have  also  made  a  number  of  proposals  to 
modify  the  EPA's  response  authority  under  the  legislation.  I  would 
like  to  ask  you  if  you  would  just  please  describe  the  responses  EPA 
has  made  over  the  past  4  years  under  the  current  law  which  would 
not  be  possible  if  the  administration's  proposal  became  law  as  one 
category,  and  in  a  second  category,  responses  which,  in  your  judg- 
ment, could  have  been  made  under  the  current  law  in  the  past  4 
years  but  were  not  and  which  would  also  not  be  possible  in  the 
future  and  the  reasons  for  the  suggested  modifications. 

Mr.  Thomas.  Will  will  do  that,  Senator.  I  don't  believe  any  of  the 
responses  we  made  during  the  last  4  years  would  be  excluded  by 
that  proposed  language,  but  we  will  respond  to  those  in  writing. 

Senator  Mitchell.  OK,  fine.  I  thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Senator  Stafford.  Thank  you,  Senator  Mitchell,  and  thank  you, 
Mr.  Thomas.  We  will  see  you  on  Thursday  and  Friday. 

Mr.  Thomas.  Thank  you,  Senator. 
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Senator  Stafford.  The  committee  stands  adjourned  until  10  a.m. 
tomorrow. 

[Whereupon,  at  12:33  p.m.,  the  committee  recessed,  to  reconvene 
at  10  a.m.,  February  26,  1985.] 

[Statements  submitted  for  the  record,  responses  to  Senator  Mitch- 
ell's questions,  and  the  bills,  S.  51  and  S.  494  follow:] 
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STATEMENT  OF 

LEE  M.  THOMAS 

ADMINISTRATOR 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

BEFORE  THE 

COMMITTEE  ON  ENVIRONMENT  AND  PUBLIC  WORKS 

UNITED  STATES  SENATE 

FEBRUARY  25,  1985 


Mr.  Chairman  and  members  of  the  Committee,  it  is  a 
pleasure  to  appear  before  you  this  morning.   I  am  here  to 
honor  a  pledge  I  made  last  year,  to  submit  to  you  early  in 
the  99th  Congress  this  Administration's  proposal  to  reauthorize 
the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  —  the  Superfund. 

We  have  learned  a  great  deal  about  the  problem  of 
uncontrolled  hazardous  waste  sites  since  Congress  first 
enacted  Superfund  just  over  four  years  ago.   Much  has  been 
accomplished  using  the  authorities  of  the  original  law.   Based 
on  our  first-hand  experiences,  as  well  as  our  vision  of  the 
problem  that  remains,  it  is  time  now  to  renew  this  program. 

Let  me  say  at  the  outset  that  implementation  of  Superfund 
is  the  Environmental  Protection  Agency's  highest  priority. 
Its  reauthorization  is  my  own  top  legislative  goal.   I  will 
work  closely  with  members  of  this  Committee  to  extend  and 
improve  this  vital  statute. 

The  legislative  proposal  we  are  considering  today  has  the 
full  backing  and  support  of  President  Reagan  as  is  evidenced  by 
the  fact  the  President  himself  transmitted  the  legislation  to  you. 
As  you  know,  the  President  again  endorsed  Superfund  reauthorization 
in  his  State  of  the  Union  Message  earlier  this  month. 
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Since  1983,  we  have  made  substantial  progress  in 
implementing  the  Superfund  law.   Long-term  work  is  underway 
at  hundreds  of  sites  around  the  country.   At  hundreds  of 
others,  we  have  completed  emergency  cleanups  and  eliminated 
immediate  threats  to* human  health  and  the  environment. 

The  charts  before*you  summarize  our  progress  to  date. 
In  a  moment,  I  will  provide  you  with  a  thorough  briefing  on 
where  we  have  been  under  Superfund  and  where  we  are  going. 

Despite  our  progress,  however,  much  remains  to  be  done. 
We  must  take  all  steps  necessary  to  assure  that  we  do  not 
lose  our  momentum.   The  legislation  we  present  today  is 
designed  to  build  upon  that  momentum.   It  will  allow  us  to 
get  the  cleanup  job  done  as  quickly  and  completely  as  possible. 

Overall,  this  legislation  will  give  us  the  tools  we 
need  to  continue  implementing  Superfund  at  the  accelerated 
pace  we  established  during  the  past  two  years.   Our  proposal: 

o  Triples  the  resources  available  for  cleaning  up 
hazardous  waste  sites. 

o  Focuses  those  resources  on  the  most  serious  problems. 

o  Strengthens  our  enforcement  capabilities  and  ensures 
that  responsible  parties  pay  for  and  conduct  more  cleanups. 

o  Enhances  the  roles  of  both  Federal  and  State  governments 
in  undertaking  response  action. 

o  Guarantees  a  meaningful  role  for  affected  citizens  in 
selecting  cleanup  options. 

o  Assures  an  adequate,  stable,  and  equitable  financial 
base  for  the  program. 


533 

79 


The  $5.3  billion  program  we  propose  today,  coupled  with 
an  aggressive  enforcement  effort,  will  yield  dramatic  results 
during  the  second  five  years  under  Superfund.   By  the  end  of 
fiscal  year  1990,  we  project  engineering  studies  —  the  first 
step  in  the  full  cleanup  of  a  priority  site  —  will  have  been 
started  at  nearly  1,500  sites.   Actual  construction  will  be 
underway  or  completed  at  more  than  900  sites.   In  addition,  by 
the  end  of  fiscal  year  1990,  emergency  cleanup  actions  at  over 
1700  sites  will  have  been  undertaken. 

This  legislation  is  the  product  of  months  of  intensive 
effort  on  the  part  of  the  executive  branch.   The  bill  we 
offer  is  a  consensus  document  reflecting  this  Administration's 
view  of  one  of  the  most  pressing  environmental  issues  facing 
this  nation. 

I  have  personally  played  a  leadership  role  in  preparing  thii 
package.   I  will  continue  to  be  involved  in  the  reauthorization 
of  Superfund. 

While  I  am  completely  comfortable  with  the  legislation 
we  present  today,  I  will  be  candid  with  you.   It  raises  some 
difficult  issues  with  which  Congress  must  grapple.   It 
recognizes  and  respects  our  experiences  to  date,  and  suggests 
statutory  changes  to  allow  us  to  proceed  more  effectively 
with  the  original  challenge  of  Superfund.   It  modifies  the 
taxing  mechanism  in  an  attempt  to  provide  the  resources  we  will 
need  to  continue  getting  the  job  done. 
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The  Response  Program 

There  can  be  no  doubt  that  the  public  recognizes  Superfund 
as  government's  primary  tool  for  addressing  environmental  and 
health  threats  posed  by  abandoned  hazardous  waste  sites. 
Indeed,  the  legislative  history  of  Superfund  centers  on 
"inactive,"  "uncontrolled,"  and  "orphan"  hazardous  waste  sites. 

However,  response  authorities  in  the  present  law  are 
much  more  sweeping  in  scope.   They  have  the  potential  to 
dilute  our  scarce  Superfund  resources  among  non-site-related 
releases,  situations  posing  minimal  public  health  threats, 
and  other  circumstances. 

Our  proposal  focuses  those  resources  on  sites  that  pose 
the  most  serious  potential  threat:   uncontrolled  and  abandoned 
hazardous  waste  sites;  municipal  and  industrial  waste  disposal 
facilities;  sites  regulated  under  the  Resource  Conservation 
and  Recovery  Act  but  held  by  insolvent  firms;  and  spills  and  other 
releases  of  hazardous  substances.   In  addition,  the  bill  permits 
the  President  to  take  action  at  any  site  where  the  release  of 
hazardous  substances  poses  the  threat  of  a  major  public  health  or 
environmental  emergency  and  authorities  or  capabilties  do  not 
exist  for  response  in  a  timely  manner.   In  focusing  our  attention, 
we  establish  a  more  concerted  effort  to  clean  up  what  we  feel 
are  the  most  dangerous  sites  in  the  nation. 

In  addition  to  clarifying  the  scope  of  response  under 
Superfund,  our  proposal  would  improve  and  expedite  cleanup 
in  several  ways.   It  better  defines  health-related  authorities 
and  the  agencies  responsible  for  implementing  them.   The  bill 
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authorizes  the  establishment  of  benchmark  cleanup  standards  for 
short-term  and  long-term  actions.   And  it  provides  limited  pro- 
tection for  cleanup  contractors  against  claims  for  future  response 
costs  arising  out  of  the  work  they  perform  for  us. 

The  Enforcement  Component 

The  enforcement  provisions  of  this  bill  are  critically 
important  to  our  overall  success  in  carrying  out  the  second 
phase  of  Superfund  implementation.   During  the  past  several 
weeks,  I  have  been  a  visible  and  vocal  proponent  of  aggressive 
enforcement  stances  in  all  EPA  programs. 

Enforcement  was  a  major  theme  of  my  confirmation  testimony 
before  this  Committee  less  than  three  weeks  ago.   Under 
Superfund,  this  bill  gives  us  the  opportunity  to  turn  our 
words  into  substantive  tools  capable  of  yielding  results. 

As  we  continue  to  emphasize  Superfund  enforcement,  we 
are  proposing  a  series  of  statutory  changes  in  our  bill  which, 
taken  together,  will  help  ensure  that  responsible  parties  play 
an  increasingly  important  role  in  cleaning  up  hazardous  waste 
sites.   These  changes  should  be  viewed  within  the  context  of 
our  continued  reliance  on  the  strict,  joint  and  several 
liability  of  responsible  parties  at  Superfund  sites. 

Our  bill  would: 

o  Increase  all  criminal  penalties  to  $25,000,  all  civil 
penalties  to  $10,000,  and  create  civil  penalties  to  augment 
criminal  sanctions  where  they  do  not  already  exist. 
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o  -Expedite  civil  actions  by  requiring  that  separate  suits 
be  brought  against  other  potentially  liable  parties  for  contribution 
after  judgment  or  settlement  in  enforcement  actions. 

o  Clarify  governmental  access  and  information-gathering 
powers  and  establish  the  authority  to  enforce  them. 

o  Preclude  pre-enf orcement  review  of  selected  response 
actions  while  maintaining  safeguards  against  arbitrary  and 
capricious  selection  of  remedies  or  use  of  orders. 

o  Impose  Federal  liens  for  response  costs  upon  all  real 
property  owned  by  responsible  parties  affected  by  an  agency 
response  action. 

°  Clearly  establish  foreign  vessel  owners'  and  operators* 
liability  for  releases  from  their  vessels. 

The  above  authorities  will  do  a  great  deal  to  enhance 
our  enforcement  capabilities.   This,  in  turn,  will  increase 
our  ability  to  foster  responsible  party  cleanups  and  to 
recover  costs  where  site  actions  are  paid  for  by  the  fund. 

Aggressive  enforcement  will  supplement  the  cleanup  efforts 
we  undertake  using  the  fund.   I  expect  responsible  parties, 
responding  to  our  tough  enforcement  posture,  to  sign  settlements 
valued  at  between  $400  million  and  $500  million  during  fiscal 
year  1986.   That's  three  times  the  level  of  settlements  for 
fiscal  1984,  which  was  a  record  year  in  itself. 

Private-party  cleanups  between  1986  and  1990  are  expected 
to  total  approximately  $2  billion.   When  coupled  with  fund-financed 
activities,  this  will  effectively  yield  some  $7.5  billion  in 
total  cleanup  activity  during  that  second  five-year  period. 
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Federal-State  Relationships 

A  strong,  clearly  defined  Federal-State  relationship  is 
also  essential  to  the  success  of  our  Superfund  program. 
Through  carefully  crafted  administrative  steps,  we  have 
delegated  substantial  decision-making  authority  to  the  states 
during  the  past  two  years.   Our  legislative  package  complements 
this  trend  and  prescribes  a  greatly  expanded  role  for  the  States. 

The  States  would  become  increasingly  active  partners  in 
making  Superfund  work.   We  offer  them  the  opportunity  to  play 
a  far  more  substantive  role  in  managing  actual  site  cleanup  for 
both  short-  and  long-term  actions,  and  to  have  a  more  meaningful 
stake  in  the  program's  cost  efficiency.   We  would  also  add  clari- 
fying language  to  the  existing  law  allowing  cooperative  agreements 
between  EPA  and  the  States  to  cover  more  than  one  site.   Enforce- 
ment costs  would  be  included  in  these  agreements. 

New  language  would  put  an  end  to  the  current  preemption  of 
State  superf und-like  taxing  statutes.   States  would  be  permitted 
to  raise  revenues  dedicated  to  hazardous  waste  site  cleanup 
activities  without  constraint  by  similar  Federal  statutes. 

We  also  look  for  the  States  to  take  on  a  somewhat  larger 
portion  of  the  Superfund  cost  burden.   We  propose  that  the 
States  pay  for  20%  of  the  cost  of  long-term  cleanup  at  sites 
where  the  State  itself  is  not  a  responsible  party.   This 
would  be  an  increase  from  the  current  10%  cost-share. 
Similarly,  we  would  increase  the  State  share  from  50%  to  75% 
for  cleanup  at  sites  where  the  State  is  the  site  operator. 
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Community  Involvement 

Since  coming  to  EPA  in  early  1983,  I  have  been  committed 
to  a  meaningful  role  for  affected  citizens  in  the  decisions  of 
the  Superfund  cleanup  process.   Although  the  current  law  does 
not  address  this  essential  element  in  the  cleanup  equation,  I 
established  a  community  involvement  policy  shortly  after 
taking  over  the  hazardous  waste  program. 

That  program,  and  the  process  of  involving  citizens  in 
Superfund  activities,  has  helped  those  affected  by  our  work  to 
understand  our  decisions.   It  has  also  helped  us  to  understand 
the  concerns  of  these  citizens. 

Our  proposal  would  require  that  affected  citizens  be  notified 
of  proposed  cleanup  action.   They  would  be  given  an  opportunity 
to  comment  on  the  proposed  action  and  any  alternatives.   The 
objective  of  this  amendment  is  to  ensure  community  involvement 
in  long-term  cleanup  actions. 

One  thing  I  learned  first-hand  as  head  of  the  Superfund 
program  for  two  years  is  the  deep,  genuine  concern  of  citizens 
for  the  health  of  their  families,  the  maintenance  of  their 
property  values,  and  the  protection  of  their  environment. 
The  public  must  know  that  this  agency  makes  its  decisions  in 
the  light  of  day,  after  considering  all  responsible  viewpoints. 
This  amendment  will  lend  greater  credibility  to  our  efforts 
to  clean  up  hazardous  waste  sites. 
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Financing 

In  the  final  analysis,  realizing  all  of  the  goals  we 
have  set  for  the  Superfund  program  will  depend  upon  an  adequate 
and  stable  financial  base.   We  believe  that  a  blend  of  taxes 
together  with  interest  on  the  unexpended  fund  balance  and 
cost  recoveries  will  give  us  the  resources  we  need  to  accomplish 
our  mission. 

About  90%  of  the  $5.3  billion  we  project  being  generated 
by  this  mix  of  revenue  sources  over  the  next  five  years  will 
come  from  taxes.   One-third  of  these  funds  will  be  generated 
by  feedstock  taxes,  while  two-thirds  will  come  from  a  waste-end 
tax. 

The  details  of  our  legislation  are  set  out  in  the  fact 
sheet  and  the  section-by-section  analysis  that  I  have  attached 
to  my  testimony. 

In  closing,  I  want  to  stress  again  that  our  legislative 
proposal  is  a  strong  and  balanced  approach  to  the  hazardous 
waste  site  cleanup  problem  that  is  before  us.   This  bill  will 
triple  the  resources  available  to  us  for  cleanup  activities, 
strengthen  our  enforcement  capabilities  to  foster  private-party 
cleanups,  and  focus  all  activities  on  those  sites  posing  the 
greatest  risks  to  human  health  and  the  environment. 

I  am  proud  to  present  this  legislation  to  this  Committee. 
The  staff  of  many  agencies  have  worked  very  hard  putting  it 
together.   I  urge  you  to  consider  its  provisions  carefully 
in  crafting  a  bill  to  reauthorize  Superfund. 

Thank  you  very  much. 
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SUPERFUND  REAUTHORIZATION  FACT  SHEET 


President  Reagan  transmitted  to  Congress  February  22 
the  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  Amendments  of  1985.   The  bill  would  reauthorize 
Superfund  for  five  years. 

Summary  of  Key  Provisions 

o  Resources;  More  than  triples  funds  available  for 
Superfund  activities  over  current  law.   Existing  law  established 
a  $1.6  billion  trust  fund  through  fiscal  year  1985.   The 
proposed  reauthorization  would  generate  S5.3  billion  between 
fiscal  years  1986  and  1990.   Approximately  90  percent  of  these 
funds  would  be  raised  through  a  tax  on  petrochemical  feedstocks 
and  the  management  of  all  RCRA  hazardous  wastes  (1/3 
feedstock;  2/3  waste  end). 

o  Scope :  The  proposed  bill  would  concentrate  EPA  resources 
on  hazardous  waste  sites.   These  are  the  sites  Congress 
originally  intended  that  Superfund  focus  on.   The  response 
program  in  the  Administration's  bill  would  address  abandoned 
and  uncontrolled  hazardous  waste  sites,  municipal  and  industrial 
waste  sites  with  problems,  and  sites  governed  by  the  Resource 
Conservation  and  Recovery  Act  but  held  by  insolvent  companies. 
In  addition,  the  bill  includes  a  "safety  valve"  that  enables 
the  President  to  respond  to  any  hazardous  substance  release 
that  constitutes  a  major  public  health  or  environmental 
emergency. 

o  Enforcement ;  The  proposed  reauthorization  contains 
several  major  changes  in  EPA's  enforcement  program.   They 
are  designed  to  ensure  that  responsible  parties  conduct  and 
pay  for  more  cleanups.   Key  enforcement  provisions  would: 

—  Increase  all  criminal  penalties  $25,000;  all  civil 
penalties  would  increase  to  $10,000.   New  civil  penalties 
would  be  created  to  augment  criminal  sanctions  where  they  do 
not  already  exist. 

— Expedite  civil  actions  by  requiring  that  separate 
suits  be  brought  against  other  potentially  liable  parties  for 
contribution  after  judgment  or  settlement  in  enforcement  actions, 

— Specifically  define  governmental  access  and  information- 
gathering  powers  and  establish  the  authority  to  enforce  them. 

— Impose  federal  liens  for  response  costs  upon  all 
real  property  owned  by  responsible  parties  affected  by  an 
agency  response  action. 
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It  is  expected  that  these  new  authorities  will  significantly 
supplement  fund-financed  cleanup  activities.  In  fiscal  year 
1986,  EPA  expects  responsible  parties  to  conduct  cleanup 
work  worth  between  S400  and  $500  million.   Through  1990,  we 
expect  these  cleanups  to  total  some  $2  billion,  bringing  the 
estimated  value  of  all  Superfund  activities  over  the  next 
five  years  to  nearly  $7.5  billion. 

o  State  Responsibilities;  The  current  law's  preemption 
of  state  superfund-like  taxing  statutes  would  be  eliminated. 
States  will  be  able  to  raise  revenues  for  their  own  cleanup 
activities.   The  proposal  also  promotes  multi-site  cooperative 
agreements  and  allows  state  enforcement  costs  to  be  eligible 
for  funding.   The  states  would  be  required  to  pay  an  increasing 
share  of  the  cost  of  cleaning  up  sites.   The  state  matching 
share  for  sites  where  the  state  is  not  a  responsible  party 
would  increase  from  10  percent  to  20  percent.    For  sites 
where  the  state  is  the  site  operator,  the  state  share  would 
increase  from  50  percent  to  75  percent. 

o  Community  Involvement;  The  proposal  would  make  it  a 
statutory  requirement  that  affected  citizens  be  notified  of 
proposed  cleanup  actions.   They  would  also  be  given  the 
opportunity  to  comment  on  any  proposed  action  and  on  alternatives 
This  amendment  applies  to  all  long-term  cleanup  actions, 
whether  they  are  fund-financed  activities  or  the  result  of 
enforcement  action. 

o  Projections ;  As  a  result  of  these  provisions,  EPA 
projects  that  through  fiscal  year  1990,  engineering  studies 
will  have  begun  at  over  1,500  sites.   Actual  construction 
will  be  underway  or  completed  at  920  sites.   In  addition,  we 
will  have  undertaken  emergency  cleanup  actions  at  1,741 
sites . 
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SUPERFUND  REVENUES  FACT  SHEET 

In  designing  a  tax  to  raise  revenue  for  funding  the  Superfund 
program,  EPA  sought  to  meet  the  following  objectives: 

•   to  provide  a  stable  and  predictable  source  of 
revenue; 

0   to  broaden  the  base  from  which  revenue  is  received; 

0   to  minimize  adverse  economic  impacts  on  industries; 

°   to  impose  the  tax  on  the  type  of  industries  and 
practices  that  have  caused  the  hazardous  substance 
release  problems  Superfund  was  designed  to  address; 

°   to  encourage  a  reduction  in  the  quantities  of 
hazardous  waste  generated  and  to  discourage  the 
management  of  hazardous  wastes  in  surface  impoundments 
and  landfills. 

EPA's  proposed  amendments  to  Superfund  seek  to  raise 
approximately  $5.3  billion  to  finance  the  program  over  the  next 
five  years  (from  FY  1986  to  FY  1990). 

EPA  proposes  to  raise  $5.3  billion  from  three  sources: 

1)  Feedstock :   A  tax  on  crude  oil  and  42  petrochemicals 
and  raw  materials  used  in  the  production  of  chemicals 
that  contribute  to  the  hazardous  substance  release 
problem  addressed  by  Superfund. 

The  feedstock  tax  base  and  tax  rates  are  the  same  as  the 
current  tax  used  to  finance  Superfund  since  1980. 

This  tax  is  designed  to  raise  approximately  $300  million 
per  year  over  the  next  five  years. 

2)  Waste-management :   Revenues  from  the  management  of  hazardous 
wastes.   This  includes  a  tax  on  all  hazardous  wastes  received 
at  a  qualified  (i.e.,  RCRA-permi tted )  treatment,  storage, 

or  disposal  unit,  as  well  as  hazardous  wastes  disposed 
of  in  the  ocean  or  exported  from  the  United  States, 

The  tax  would  be  imposed  on  the  owners  or  operators  of 
hazardous  waste  management  facilities  or  vessels,  and 
on  exporters  of  hazardous  wastes. 
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The  tax  is  designed  to  encourage  alternatives  to  land 
disposal  by  imposing  a  higher  rate  on  the  management 
of  wastes  in  landfills,  surface  impoundments,  waste 
piles  and  land  treatment  units.   This  provision  will 
complement  the  1984  amendments  to  the  Resource  Conservation 
and  Recovery  Act,  which  direct  EPA  to  consider  restricting 
certain  wastes  from  land-based  units. 

This  tax  is  designed  to  raise  approximately  $600  million 
per  year  over  the  next  five  years. 

3)   The  remaining  $100  million  per  year  would  be  derived 

from  interest  on  Superfund  investments,  from  fines,  and 
from  costs  recovered  from  parties  responsible  for 
hazardous  substance  releases  cleaned  up  by  Superfund. 


Superfund  is  currently  financed  primarily  by  the  feedstock 
tax  identified  above  in  this  fact  sheet  and  money  from  general 
revenues  (12  percent).   The  current  tax,  thex general  revenues, 
and  interest  on  the  fund  has  raised  approximately  $1.6  billion 
to  finance  Superfund  response  activities  since  1980. 
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SECTION-BY-SECTION  ANALYSIS 
EPA'S  PROPOSED  AMENDMENTS  TO  CEPCLA 


SECTION  1 

Short  Title 

The  short  title  of  the  legislation  is  the  "Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act 
Amendments  of  1985"  (CERCLA  Amendments). 

SECTION  2 

Amendment  to  CERCLA 

This  legislation,  which  reauthorizes  the  Superfund 
program  from  FY  1986  to  FY  1990,  amends  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  of 
1980  (CERCLA  or  "Superfund"). 

SECTION  3 

Statement  of  Findings  and  Purposes 

This  section  sets  forth  the  findinas  and  purposes  of 
CERCLA.   The  major  findings  are  that  -- 

o  Releases  and  threats  of  releases  of  hazardous  sub- 
stances continue  to  pose  serious  threats  to  oublic 
health  and  the  environment; 

o  A  major  source  of  the  hazardous  substance  release 
problem  results  from  releases  from  uncontrolled 
hazardous  waste  facilities;  and 

o   To  protect  human  health  and  the  environment,  a 

comprehensive  Federal  program  is  needed.   The  Droaram 
must  include  strengthened  enforcement  authority,  a 
Federal-State  partnership  and  expanded  citizen  parti- 
cipation for  effective  response  to  hazardous  waste 
sites  and  releases  or  threatened  releases  of  hazardous 
substances . 

The  objective  of  this  section  is  to  clarify  Congressional 
intent  that  the  focus  of  the  Superfund  program  should  be  on 
responding  to  releases  or  threatened  releases  of  hazardous 
substances  from  uncontrolled  hazardous  waste  sites. 
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SECTION  4 

Definitions 

Section  101(14)  lists  those  substances  which  are  hazardous 
under  CERCLA  by  reference  to  substances  listed  under  five 
other  environmental  laws.   Section  101(14) (C)  includes  as 
hazardous  under  CERCLA  "any  hazardous  waste  having  the 
characteristics  identified  under  or  listed  pursuant  to  section 
3001  of  the  Solid  Waste  Disposal  Act  ....". 

This  amendment  would  clarify  that  a  substance  need  not 
be  a  "waste"  to  be  considered  a  CERCLA  hazardous  substance 
under  this  subsection,  so  lonq  as  the  substance  meets  the 
criteria  of  section  3001  of  the  Solid  Waste  Disposal  Act. 

SECTION  101 

Authority  to  Respond 

CERCLA  section  104(a)(1)  currently  authorizes  response 
action  "unless  the  President  determines  that  such  removal  or 
remedial  action  will  be  done  properly  by  the  owner  or  operator 
of  the  faci lity . . .or  by  any  other  responsible  party."   The 
amendment  would  clarify  and  confirm  that  the  President  has  the 
discretion  to  decide  when  resnonsible  parties  are  authorized 
to  conduct  cleanup  in  lieu  of  Fund-financed  response. 

This  amendment  is  not  intended  to  preclude  or  discouraoe 
responsible  parties  from  conductina  cleanup  actions  without 
the  formal  permission  of  the  Federal  government.   The  current 
requirements  of  section  105  of  CERCLA  (National  Continaency 
Plan)  contemplate  a  significant  role  for  private  parties  in 
response  actions. 

The  amendment  is  intended  to  clarify  that  the  Federal 
government  would  not  be  precluded  from  conductina  a  response 
action,  merely  because  responsible  parties  have  indicated 
some  willingness  to  take  some  form  of  response  action.   This 
amendment  would  confirm  that  if  the  Federal  aovernment 
determines  that  Federal  response  is  needed,  the  President 
would  have  the  discretion  to  determine  the  appropriate  response 
and  to  take  action;  responsible  parties  would  not  be  authorized 
to  forestall  Federal  response. 

Scope  of  Program 

The  lancuage  in  the  statute  authorizes  response  to  the 
release  into  the  environment  of  any  designated  hazardous 
substance,  or  pollutant  or  contaminant  which  mav  present  a 
threat  to  public  health,  welfare,  or  the  environment. 
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The  amendment  would  focus  Superfund  response  authority 
on  the  problems  associated  with  releases  of  hazardous  substances 
from  uncontrolled  hazardous  waste  sites.   Specifically/  the 
amendment  would  -- 

0   delete  "pollutant  or  contaminant"  from  the  Act; 

°   delete  "welfare"  from  the  phrase  "public  health, 
welfare,  and  the  environment"  in  the  Act; 

°   authorize  response  whenever  there  is  a  release  or 
substantial  threat  of  a  release  into  the  environment 
which  may  present  a  "risk"  to  public  health  or  the 
environment;  and 

°   prohibit  Superfund  response  from  certain  categories 
of  releases,  unless  the  President  determines  that  a 
major  public  health  or  environmental  emergency  exists 
and  that  no  other  person  has  the  authority  or  cap- 
ability to  respond  in  a  timely  manner  — 

from  mining  activities  covered  by  SMCRA; 

from  the  lawful  application  of  pesticides 
registered  under  FIFRA; 

affecting  residential,  business,  or  community 
structures  when  contamination  is  not  caused 
by  a  release  from  a  hazardous  substance 
treatment,  storage,  or  disposal  facility; 

affecting  public  or  private  domestic  water 
supply  wells  when  contamination  is  not  caused 
by  a  release  from  a  hazardous  substance  treat- 
ment, storaqe,  or  disposal  facility; 

from  naturally  occurrina  substances  in  their 
unaltered  form;  and 

covered  by  and  in  compliance  with  a  permit, 
issued  under  other  federal  environmental  laws. 

The  effect  of  the  amendment  would  be  to  ensure  that 
Superfund  responses  are  focused  on  those  releases  of  hazardous 
substances  which  present  the  qreatest  threat  to  public  health 
and  the  environment,  and  to  enhance  EPA's  ability  to  effectively 
manaae  the  program. 
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SECTION  102 

Statutory  Limits  on  Removals 

Section  104(c)(1)  of  CFRCLA  limits  removal  actions  to 
six  months  in  duration  and  SI  million  in  cost  unless  certain 
waiver  criteria  are  met.   These  criteria  incude:   a  finding 
that  continued  action  is  necessary  to  prevent  or  mitiqate  the 
emergency  and  to  protect  public  health  and  the  environment, 
and  that  assistance  would  not  otherwise  be  provided  on  a 
timely  basis.   Because  of  the  limits  established  in  this 
provision,  some  removals  have  been  scaled-down  below  the 
level  needed  to  achieve  a  cost-effective  response. 

This  amendment  would  provide  an  additional  and  independent 
criterion  for  waivina  the  statutory  limits  on  removal  actions 
and  increase  the  six  month  duration  limitation  to  one  year. 
The  new  criterion  would  permit  removals  to  exceed  the  $1 
million  cost  and  one  year  duration  limitations  if  the  response 
action  is  "appropriate  and  consistent  with  a  permanent  remedy." 
The  amendment  would  ensure  that  removals  accomplish  a  more 
complete  response,  if  such  response  is  appropriate  in  that 
situation. 

The  primary  effect  of  the  amendment  would  be  to  enhance 
the  President's  ability  to  choose  the  most  effective  response 
in  removal  situations.   Generally,  the  amendment  would  allow, 
where  appropriate,  the  first  operable  units  of  remedial 
actions  to  be  considered  removals.   This  would  provide  the 
Agency  with  increased  flexibility  to  auickly  initiate  the 
appropriate  removal.   This  ability  to  implement  a  response 
ouickly  would  enhance  efforts  to  contain  the  migration  of 
hazardous  substances.   In  turn,  this  would  result  in  increased 
public  health  and  environmental  protection  and  may  be  less 
costly  since  hazardous  substances  could  be  contained  before 
they  miarate  to  a  much  larger  area  reauiring  greater  response. 

SECTION  103 

Permanent  Remedies 

Section  104(c)(4)  of  CEPCLA  reauires  the  selection  of  an 
appropriate  remedial  action  that  is  consistent  with  the 
National  Continaency  Plan  (NCP)  and  is  cost-effective  in 
liqht  of  concerns  about  protectina  public  health  and  the 
environment,  considerations  of  Fund-balancing,  and  the  need 
for  immediate  action.   There  is  no  explicit  reouirement  that 
the  selection  of  a  remedial  action  take  into  consideration 
permanent  solutions  or  alternative  treatment  technologies. 
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EPA  currently  considers  the  lona-term  effectiveness  and 
the  permanence  of  alternatives  in  its  selection  of  the  appro- 
priate remedial  action.   This  amendment  would  provide  explicit 
Concessional  approval  of  FPA's  position  and  would  allow 
revision  of  the  NCR  to  implement  this  approach  to  permanent 
remedies . 

SECTION  104 

Offsite  Remedial  Action 

Section  101(24)  of  CERCLA,  which  defines  "remedy  or 
remedial  action",  provides  that  additional  threshold  criteria 
must  be  met  before  the  President  mav  undertake  off-site 
disposal  of  hazardous  substances.   This  creates  a  bias  aqainst 
off-site  disposal  and  reflects  past  Conaressional  and  EPA 
emphasis  on  on-site  land  disposal  as  the  preferred  remedial 
action. 

The  objective  of  the  amendment  is  to  eliminate  the 
statutory  bias  for  on-site  remedies  by  makina  the  statute 
neutral  with  reaard  to  on-site  or  off-site  remedies. 

Congress,  as  reflected  in  the  1984  amendments  to  the 
Resource  Conservation  and  Recovery  Act,  and  EPA  have  come  to 
recoanize  the  value  of  treatment  and  other  alternative 
technologies . 

The  primary  effect  of  this  amendment  would  be  to  reduce 
the  proliferation  of  sites  reguiring  monitoring  in  perpetuity 
(by  consol idatina  wastes  from  many  sites  into  one  laroer  and 
closely  monitored  facility),  by  recognizing  the  value  of 
permanent  off-site  remedies,  such  as  treatment. 

SECTION  105 

National  Contingency  Plan  (NCP) 

This  amendment  would  (1)  eliminate  the  reguirement  that 
the  NCP  include  at  least  400  facilities,  and  (2)  clarify 
that  States  are  allowed  only  one  highest  priority  designation 
for  the  life  of  the  list. 

The  deletion  of  the  phrase  "at  least  400  facilities" 
would  allow  the  Agency  to  select  and  place  on  the  National 
Priorities  List,  only  those  facilities  which  present  "the 
areatest  danger  to  public  health  or  welfare  or  the  environment 
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The  second  Dart  of  the  amendment  would  be  a  Congressional 
ratification  of  F^A's  present  policy  which  is  to  permit  the 
States  to  make  only  one  hiahest  priority  desianation.   This 
policy  is  reflected  in  the  most  recent  proposed  revisions  to 
the  NC*>. 

These  amendments  allow  the  President  to  effectively 
limit  the  NPL  to  only  those  facilities  which  pose  significant 
problems  to  public  health  or  the  environment  as  determined 
through  Aqency  reaulation. 

SECTION  106 

Cooperative  Agreements 

The  amendment  would  explicitly  permit  contracts  and 
cooperative  agreements  to  cover  more  than  one  facility,  as  is 
current  EPA  policy,  and  clarifies  and  confirms  that  resDonse 
includes  enforcement  activities  associated  with  a  remedial 
or  removal  action.   The  obiective  of  the  amendment  is  to 
facilitate  State  response  activities  by  permitting  States  to 
enter  into  aareements  covering  more  than  one  site,  and  by 
providing  Fund  money  for  response  actions,  includinq 
enforcement  activities. 

The  primary  effect  of  the  amendment  would  be  to  increase 
State  participation  in  response  and  enforcement  activities. 
This  would  increase  the  overall  pace  and  effectiveness  of  the 
Suoerfund  program. 

SECTION  107 

Publicly  Operated  Facilities 

Section  104(c)(3)  of  CERCLA  reouires  States  to  pay  at 
least  50  percent  of  response  costs  for  hazardous  substance 
releases  from  facilities  owned  by  the  State  or  political 
subdivision  thereof  at  the  time  the  release  occurred. 

The  amendment  would  change  the  50  percent  State  cost  share 
to  75  percent  and  impose  the  75  percent  or  greater  cost-share 
only  at  those  facilities  operated  directly  or  indirectly  by 
the  State  or  political  subdivision.   The  test  for  imposing 
the  75  percent  or  greater  cost-share  would  be  related  to 
operation  rather  than  ownership  of  the  facility  at  the  time 
of  disposal  of  hazardous  substances.   The  cost-share  under 
this  amendment  would  apply  to  sites  owned  and  operated  hy 
the  State;  sites  owned  by  the  State  and  operated  by  a  private 
party  under  a  contract  or  lease  with  the  State;  and  sites 
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owned  by  a  private  partv  but  operated  by  the  State.   The 
objective  of  the  amendment  is  to  impose  the  cost-share  on 
States  only  in  those  cases  where  the  State  is  involved  in 
the  operation  of  the  facility,  either  directly  or  indirectly. 

This  amendment  would  also  clarify  that  for  purposes  of 
this  amendment  only  that  the  term  facility  will  not  include 
navigable  waters  or  the  beds  underlyina  those  waters,  and  thus 
a  75  percent  cost  share  would  not  be  imposed  on  States  for 
response  actions  at  such  facilities. 

SECTION  108 

Siting  of  Hazardous  Waste  Facilities 

Section  104(c)(3)  of  CERCLA  reauires  that  States  assure 
the  availability  of  hazardous  waste  disposal  facilities  for 
off-site  remedial  actions  that  are  in  compliance  with  subtitle 
C  of  P.CRA.   States  are  not,  however,  required  to  nor  provided 
incentives  for  creating  or  expandina  existina  capacity  for 
managina  wastes,  or  otherwise  provide  for  future  treatment 
and  disposal  of  hazardous  wastes.   In  order  to  maintain  an 
aggressive  Superfund  program,  it  is  essential  to  ensure  that 
States  have  adequate  waste  disposal  capabilities.    \ 

\ 

This  amendment  would  provide  initiatives  to  States -to 
create  and  expand  capacity  for  managina  wastes  within  the 
State  by  prohibiting  the  use  of  Fund  money  for  response 
actions  in  those  States  that  do  not  assure  the  availability 
of  hazardous  waste  disposal  capacity  sufficient  to  handle 
that  State's  needs  durino  a  period  of  time  to  be  specified 
by  regulation.   The  amendment  would  be  effective  two  years 
after  enactment. 

There  would  be  limited  exceptions  to  this  prohibition. 
First,  the  amendment  would  permit  Funrt  expenditures  for 
alternative  drinking  water  or  for  temporary  relocation  of 
affected  individuals  from  their  homes  for  up  to  one  year. 
Second,  Fund  money  could  be  used  to  finance  a  response  action 
in  a  State  that  does  not  provide  the  above  assurance  if  the 
President  determines  that  a  major  public  health  or  environmental 
emerqency  exists. 

Any  response  action  taken  where  the  State  fails  to 
assure  the  availability  of  sufficient  offsite  capacity  would 
be  subject  to  a  higher  cost  share. 

The  amendment  would  also  reauire  States  to  pay  anv  additions! 
costs  associated  with  transportinq  wastes  outside  the  State's 
boundaries  (or  outside  the  reaion,  if  the  State  has  entered 
into  a  reqional  aareement  for  hazardous  waste  treatment  and 
disposal)  in  addition  to  the  cost  of  the  remedy.   This  clause 
would  be  effective  upon  enactment. 
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The  objective  of  the  amendment  is  to  create  an  economic 
incentive  for  States  to  expand  existinq  or  create  new  long- 
term  in-state  capacity  to  manage  hazardous  wastes. 

SECTION  109 

Community  Involvement 

CERCLA  does  not  presently  address  the  role  of  community 
involvement  in  response  actions.   Existing  federal  policy  does, 
however,  provide  for  an  active  community  role  as  expressed  in 
existing  program  guidance  and  the  proposed  revisions  to  the 
National  Contingency  Plan. 

This  amendment  would  reouire  public  notification  and  an 
opportunity  for  public  comment  on  the  proposed  action.   The 
primary  objective  of  the  amendment  is  to  ensure  community 
involvement  in  remedial  actions  taken  pursuant  to  this  Act, 
including  Fund-financed  and  enforcement  actions. 

Because  the  President  has  already  incorporated  the 
reauirements  set  forth  in  this  amendment  in  operatinq  Guidance 
the  amendment  itself  would  not  impose  new  responsibilities 
on  the  federal  government. 

The  amendment  confirms  the  President's  commitment  to 
community  involvement  in  the  Superfund  proaram. 

SECTION  110 

Health  Related  Authorities 

Section  104(i)  of  CERCLA  establishes  the  Agency  for 
Toxic  Substances  and  Disease  Registry  (ATSDR).   ATSDR,  in 
cooperation  with  EPA  and  other  Federal  aoencies,  is  authorized 
to  implement  the  health  related  authorities  of  the  Act.   ■ 
These  authorities  include  the  establishment  and  maintenance 
of:   a  national  registry  of  diseases  and  illnesses  associated 
with  and  persons  exposed  to  hazardous  substances,  and  a  data 
base  on  the  health  effects  of  hazardous  substances.   CERCLA 
does  not  clearly  define  specific  roles  and  responsibilities 
of  ATSDP  and  FPA  in  implementina  these  and  other  health 
related  authorities. 

The  amendment  would  clarify  that  the  primary  purpose  of 
health  related  activities  is  to  support  response  actions 
through  health  assessments,  consultations,  and  other  technical 
assistance  relating  to  the  health  effects  of  exposure  to 
hazardous  substances,  and  to  improve  the  ability  to  render 
future  public  health  recommendations  throuah  expanding  the 
existina  body  of  scientific  knowledae. 
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In  addition,  the  amendment  would  clarify  existina  roles 
and  responsibilities  of  ATSDR  and  FPA  in  conductina  various 
health  relatfed  activities.   Specifically,  the  amendment  would 
authorize  EPA  as  well  as  State  and  local  officials  to  reauest 
that  ATSDR  provide  health  consultations,  assessments,  and 
other  assistance  to  determine  the  health  effects  of  exposure 
to  hazardous  substances.   ATSDR  may  provide  such  assistance. 
The  President  would  also  be  authorized  to  conduct  exposure 
and  risk  assessments  at  sites  where  a  release  has  occurred. 

The  amendment  would  not  sianif icantly  affect  current 
health  related  activities  but  it  merely  provides  a 
statutory  basis  for  current  roles  and  responsibilities 
undertaken  by  ATSDR  and  EPA. 

SECTION  111 

Compliance  with  Other  Environmental  Laws 

This  amendment  would  authorize  the  President  to  specify 
in  the  National  Continaency  Plan  (NCP)  the  extent  to  which 
remedial  and  removal  actions  selected  under  section  104  or 
selected  under  section  106  should  comply  with  applicable  or 
relevant  standards  and  criteria  established  under  other 
Federal,  State  or  local  environmental  and  public  health 
laws.   The  amendment  would  specify  the  factors  the  President 
must  consider  in  makina  this  determination;  these  include: 
the  level  of  health  or  environmental  protection  provided  by 
the  standard;  the  technical  feasibility  of  achievina  the 
standard;  the  interim  or  permanent  nature  of  the  response; 
the  need  for  expedient  action;  and  the  need  to  preserve  funds 
to  respond  to  other  respond  to  other  releases. 

The  objective  of  the  amendment  is  to  clarify  and  confirm 
the  President's  authority  to  determine  when  response  actions 
should  comply  with  other  Federal,  State,  or  local  laws,  which 
is  set  forth  in  existina  EPA  policy.   This  amendment  confirms 
that  because  of  the  unique  statutory  provisions  of  CERCLA, 
and  requirements  for  response  action  that  strict  compliance 
with  other  statutory  provisions  is  often  not  appropriate  or 
necessary . 
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SECTION  112 

Actions  Under  the  National  Contingency  Plan 

Section  107(d)  of  CPRCLA  exempts  persons  from  liability 
for  damages  resulting  from  actions  taken  or  omitted  in  respondinq 
to  hazardous  substance  releases. 

This  amendment  would  add  that  persons  (e.g.,  EPA  contractors 
and  others)  conducting  response  actions  in  accordance  with  the 
NCP  or  at  the  direction  of  an  on-scene  coordinator  are  also 
exempt  from  liability  for  future  response  costs.   This 
means  that,  for  example,  contractors  would  not  be  held  liable 
for  additional  response  costs  at  a  site  if  another  response 
action  is  taken  at  a  site  where  the  contractor  already  conducted 
a  previous  action  (if  a  second  response  action  was  taken  because 
the  first  response  was  not  sufficient  to  address  the  problem), 
unless  the  oricinal  action  was  negligent  or  intentionally 
misconducted. 

The  primary  effect  of  the  amendment  would  be  to  limit 
contractor  liability  for  future  response  costs.   The  amendment 
would  not  affect  third  party  liability  claims.   Nor  would  the 
amendment  affect  the  liability  of  persons  liable  or  potentially 
liable  under  section  107(a)  who  undertake  a  response  action 
under  this  act. 

Section  113 

Natural  Resource  Damage  Claims 

The  amendment  would  clarify  existing  languaqe  about  the 
responsibilities  of  Federal  and  State  natural  resources 
trustees.   In  general,  the  Federal  or  State  trustee  would  perform 
assessments  of  damage  to  resources  under  its  jurisdiction, 
except  that  Federal  trustees  may  perform  assessments  on  behalf 
of  States  and  may  be  reimbursed  by  States  for  performing  the 
assessments.   Neither  Federal  nor  State  trustees  would  be 
reguired  to  use  the  damage  assessment  regulations  being 
prepared  by  the  Department  of  the  Interior,  but  if  they  used  the 
Department  of  the  Interior  regulation  the  assessment  would  be 
entitled  to  a  presumption  of  validity. 

The  amendment  would  also  eliminate  use  of  the  Fund  to  pay 
trustees  for  damage  to  natural  resources.   Accordingly,  all 
references  to  natural  resource  damage  claims  against  the  Fund 
would  be  deleted  from  the  Act.   The  ability  of  Federal  and 
State  trustees  to  recover  damages  from  responsible  parties 
under  section  107  would  not  diminished. 

Finally,  Federal  agencies  with  custody  and  accountability 
for  specific  Federal  facilities  would  be  the  sole  trustee  of 
natural  resources  on,  under,  or  above  such  facilities  for 
purposes  of  CEPCLA. 
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SECTION  11* 

Response  Claims 

Section  111  of  CERCLA  authorizes  parties  who  conduct 
response  actions  to  assert  claims  against  the  Fund  to  recover 
necessary  response  costs  incurred  in  carrying  out  the  National 
Contingency  Plan.   The  orocedures  to  be  followed  in  presenting 
and  processing  these  claims  aaainst  the  Fund  are  set  forth  in 
section  112.   This  amendment  would  clarify  and  streamline  the 
process  for  response  claims. 

The  amendment  would  make  the  follcwino  changes: 

o  Clarify  authority  to  preauthorize  response  claims; 

°   Eliminate  provisions  for  negotiations  with  responsible 
parties ; 

0   Substitute  an  administrative  hearing  process  for 
claims  adjustments  and  arbitration;  and 

o   Clarify  time  frames  for  review  of  claims. 

The  availability  of  response  claims  can  expedite  private 
party  cleanup.   Followina  preauthorization  for  all  or  portions 
of  the  cleanup,  private  parties  can  promptly  conduct  cleanup 
action,  and  bring  claims  to  the  Fund  when  the  response  action 
is  completed. 

CEPCLA  currently  prescribes  five  steps  at  a  minimum  in 
the  process  from  initial  presentation  of  the  claim  to  the 
responsible  partv  to  final  payment  of  an  award.   Where 
administrative  review  and  judicial  appeal  are  involved  the 
process  may  take  as  many  as  eight  steps  before  the  claimant 
receives  final  pavment  of  an  award. 

The  amendments  to  this  section  would  streamline  the 
claims  procedure.   First,  section  111  would  be  amended  to 
clarify  the  authority  of  the  Agency  to  preauthorize  response 
claims.   Preauthorization  can  be  used  to  assure  that  response 
actions  are  conducted  properly,  and  that  they  are  limited  to 
available  funds. 

Second,  the  provisions  for  negotiations  with  responsible 
parties  prior  to  payment  of  claims  would  be  eliminated.   Such 
negotiations  as  are  needed  would  be  conducted  prior  to  pre- 
authori  zation. 
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Third,  an  administrative  hearing  process  would  be  sub- 
stituted for  the  arbitration  procedure  presently  provided  for 
in  the  statute.   The  arbitration  Drocedure  is  a  vestiqe  of 
certain  economic  damage  claims  which  were  not  enacted  in 
1980.   In  that  the  claims  procedures  will  involve  only 
reimbursement  of  costs,  there  is  no  reason  for  claims  to  be 
arbitrated. 

Response  costs,  are  not  particularly  appropriate  for 
consideration  by  a  panel  of  arbitrators. 

Fourth,  certain  ambiguities  in  the  timeframes  for 
Presidential  action  would  be  clarified. 

SECTION  315 

Indian  Tribes 

CERCLA  is  presently  silent  reaardina  the  status  of  tribal 
governments  and  Indian  lands.   Current  CERCLA  policy,  however, 
recoonizes  tribal  governments  as  independent  sovereions  with 
authority  and  responsibility  over  reservations  rouahly  analogous 
to  that  of  State  governments.   This  means  that  tribal  governments 
are  subiect  to  various  notification,  consultation,  health 
related  activity,  and  financial  and  disposal  capacity  assurance 
requirements. 

The  proposed  amendment  would  clarify  the  role  of  States, 
Indian  tribes,  and  the  Federal  government  for  facilities 
on  Indian  lands.   It  defines  Indian  lands  to  include  only 
those  where  there  is  some  type  of  trust  responsibility  or 
restriction  against  alienation. 

Subsection  (a)  would  add  two  new  definitions,  "Indian  tribe" 
and  "Indian  lands."   Roth  definitions  are  tied  to  the  United 
States  trust  responsibility.   Not  all  Federally  recognized 
Indian  tribes  would  be  included  in  the  CFRCLA  definition;  only 
those  tribes  for  which  land  is  held  in  trust. 

Section  (b)  would  set  forth  the  procedure  for  remedial  actions 
on  Indian  lands.   Indian  tribes  would  be  reauired  to  provide 
the  assurances  specified  in  section  104(c)(3)  for  sites  on 
Indian  lands.   If  the  Secretary  of  the  Interior  finds  that  a 
tribe  cannot  provide  these  assurances,  the  Department  of  the 
Interior  may  provide  them  on  behalf  of  the  tribe.   States 
would  not  be  reauired  to  provide  assurance  for  sites  wholly 
on  Indian  lands. 
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The  amendment  authorizes  the  President  to  enter  into 
aareements  with  Indian  tribes  to  carry  out  response  actions 
under  section  104  and  the  National  Continaency  Plan  and  to 
enforce  these  agreements.   Indian  tribes  would  be  reimbursed 
from  the  Fund  for  reasonable  response  costs. 

Also,  Indian  tribes  would  be  notified  by  the  National  Respons( 
Center  of  releases  that  affect  Indian  lands. 

SECTION  116 

Preemption 

Section  114(c)  of  CFRCLA  preempts  States  from  requiring 
persons  to  contribute  to  any  fund  desianed  to  provide  compensation 
for  claims  for  response  costs  or  damaoes  which  may  be  compen- 
sated under  CERCLA.   The  provision  is  not  clear  and  it  has  been 
argued  that  the  intent  of  this  provision  is  to  preempt  States 
from  imposing  State  taxes  to  finance  certain  CERCLA  and 
non-CERCLA  action. 

The  amendment  would  delete  the  section  which  preempts 
States  from  imposing  taxes  for  purposes  already  covered  by 
CERCLA.   The  objective  of  the  amendment  is  to  ensure  that 
States  may  impose  taxes  to  meet  Superfund  cost-share  require- 
ments, and  to  foster  State  cleanup  at  sites  not  covered  by 
CERCLA. 

The  primary  effect  of  the  amendment  would  be  to  remove  a 
potential  barrier  to  the  creation  of  State  superfund  proarams. 
The  amendment  may  result  in  an  increase  in  the  nUmber  and 
pace  of  hazardous  substance  response  actions  undertaken  or 
partially  funded  by  States  since  States  would  be jable  to 
raise  funds  to  assist  such  hazardous  substance  response. 

SECTION  117 

State  Cost-Share 

Section  104 ( c  )  ( 3 ) (C  )  ( i )  of  CERCLA  reauires  States  to  pay 
ten  percent  of  costs  for  remedial  actions  at  privately  owned 
f aci lities . 

This  amendment  would  alter  the  existing  Federal-State 
cost-share  to  require  States  to  pay  20  percent  of  the  remedial 
action  costs  at  privately  owned  sites.   The  cost-share  for 
State  or  political  subdivision  sites  would  be  75  percent 
(see  section  IOC  of  this  Act). 

The  objective  of  this  amendment  is  to  reduce  the  existino 
burden  on  the  Federal  qovernment  for  financing  remedial 
response  actions  by  reouirino  the  States  to  pav  a  larqer 
share  of  costs  at  privately  owned  sites.   The  amendment  is 
consistent  with  an  overall  goal  of  these  amendments  in 
increasing  the  role  of  the  States  in  conducting  response 
actions. 
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TITLE  II  —  PROVISIONS  RELATING  PRIMARILY  TO  ENFORCEMENT 

SECTION  201 

Civil  Penalties  for  Non-Reporting 

Section  103(a)  of  CFRCLA  reouires  any  person  in  charae 
of  a  vessel  or  facility  to  notify  the  National  Response  Center 
as  soon  as  the  person  in  charqe  has  knowledae  of  any  release 
of  a  hazardous  substance  in  an  amount  that  eouals  or  exceeds 
the  reportable  Quantity  established  under  section  ]02.   These 
notifications  serve  as  one  basis  for  the  Federal  aovernment 
to  determine  whether  response  action  is  appropriate  for  the 
release. 

The  existing  statute  provides  only  criminal  penalties 
for  failure  to  report.   This  amendment  would  increase  the 
criminal  penalty  to  $25,000  and  provide  additional  enforcement 
flexibility  by  allowing  the  imposition  of  a  civil  penalty  of 
up  to  $10,000  per  violation. 

The  amendment  would  enable  the  Administrator  to  assess 
civil  penalties  aagregating  less  than  $25,000  for  such 
violations;  penalties  agoregatina  more  than  $25,000  may 
be  recovered  by  the  Attorney  General  throuah  a  civil  action. 

Civil  penalties  for  violations  of  notification  requirement; 
have  several  advantaaes: 

First,  civil  penalties  may  be  imposed  in  situations  where 
the  violations  do  not  merit  the  sanctions  associated  with  ■ 
criminal  violations. 

Second,  when  the  Federal  government  takes  an  enforcement 
action  to  compel  private  party  cleanup  action  for  such  a 
release,  the  Federal  aovernment  may  now  also  seek  penalties 
for  violations  of  the  notification  provision  in  the  cleanup 
enforcement  action. 
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SECTION  202   . 

Contribution  and  Parties  to  Litigation 

This  amendment  would  chanae  section  107  of  CERCLA 
to  provide  a  greater  dearee  of  finality  to  settlements  reached 
with  responsible  parties,  and  to  expedite  private  party 
cleanup  by  simplifying  the  litioation  process  in  imminent 
hazard  and  cost  recovery  actions. 

This  amendment  would  clarify  and  confirm  existina  law 
aoverninq  liability  of  potentially  responsible  parties  in 
three  respects: 

parties  found  liable  under  section  106  or  107 
would  have  a  right  of  contribution,  allowino  them  to 
sue  other  liable  or  potentially  liable  parties  to 
recover  a  portion  of  the  costs  paid; 

parties  who  reach  a  judicially  approved  good  faith 
settlement  with  the  government  would  not  liable  for 
the  contribution  claims  of  other  liable  parties;  and 

where  a  civil  or  administrative  action  is  underway, 
contribution  actions  could  be  brouqht  only  after  a 
judgment  is  entered  or  a  settlement  in  good  faith  is 
reached. 

The  first  provision  should  help  to  encouraae  private 
party  settlements  and  cleanups.   Parties  who  settle  or  who 
pay  judgments  as  a  result  of  litigation,  could  attempt  to 
recover  some  portion  of  their  loss  in  subseguent  contribution 
litigation  from  Darties  who  were  not  sued  in  the  enforcement 
action.   Private  parties  may  be  more  willina  to  assume  the 
financial  responsibility  for  cleanup  if  they  are  assured  that 
they  can  seek  contribution  from  others. 

The  second  provision  would  help  brinq  an  increased  measure 
of  finality  to  settlements.   Responsible  parties  who  have  entere* 
into  a  judicially  approved  good  faith  settlement  under  the  Act 
would  be  protected  from  payino  any  additional  portion  of 
costs  to  other  responsible  parties  in  a  contribution  action. 

The  third  provision  would  allow  more  expeditious  management 
of  litigation.   Hazardous  waste  sites  often  involve  dozens  or 
even  hundreds  of  potentially  responsible  parties  with  differina 
types  and  degrees  of  involvement  in  the  facility.   While 
the  government  may  sue  all  potentially  responsible  parties, 
it  need  not  sue  all  these  parties.   It  may  instead  sue  a 
limited  number  of  parties  to  secure  complete  cleanup  or  all 
costs  of  cleanup  under  the  theory  of  joint  and  several  liability 
In  some  instances  these  parties  have  in  turn  sued  other 
potentially  responsible  parties  in  the  same  judicial  action. 
In  several  cases  this  has  resulted  in  massive  and  potentially 
unmanaceable  litiqation. 
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The  amendment  would  clarify  that  if  an  enforcement  action 
is  underway,  claims  for  contribution  or  indemnification 
could  not  be  broucht  until  a  judgment  or  settlement  is  reached. 
This  change  would  allow  the  qovernment  to  limit  the  number 
of  parties  in  its  actions,  so  that  litigation  could  be  conducted 
in  a  more  efficient  and  expeditious  fashion. 

SECTION  203 

Access  and  Information  Gathering 

Section  104(e)  of  CERCLA  clearly  authorizes  the  Agency  to 
reguest  information  concerning  the  treatment,  storage,  disposal 
or  handling  of  hazardous  substances,  and  to  enter  premises 
where  hazardous  substances  were  generated,  stored,  treated, 
disposed,  or  transported.   This  amendment  would  clarify  and 
confirm  the  President's  right  to  access  and  information 
c^jncernina  the  release  or  threatened  release  of  hazardous  substance 
by  makincj  explicit  the  oriqinal  intent  of  Congress  when  CERCLA 
was  enacted  in  1980. 

Currently,  there  is  no  explicit  authority  to  enforce 
information  reauests  under  CERCLA.   In  addition,  there  is  no 
explicit  language  to  compel  parties  to  provide  access  to  the 
site  or  adjacent  areas.   Access  to  the  site  is  obviously 
needed  to  conduct  a  response  action.   The  President  may  also 
need  access  to  adjacent   areas  to  conduct  sampling^  or  move  eauionent 

While  landowners  generally  will  provide  access  voluntarily, 
explicit  statutory  authority  would  encourage  private  parties 
to  consent  to  access  and  information  reauests,  and  would 
provide  explicit  mechanisms  for  the  President  to  obtain  access 
and  information  when  such  reauests  are  reasonable  but  refused. 

This  amendment  would  also  establish  procedures  for  the 
President  to  issue  orders  for  access  and  information.   The 
President  would  notify  potential  recipients  of  orders  and 
provide  an  opportunity  for  consultation.   The  President  could 
also  seek  to  have  the  Federal  courts  enjoin  interference  with 
access  and  direct  private  parties  to  comply  with  orders. 
This  provision  would  enable  the  government  to  seek  judicial 
relief  so  that  necessary  response  actions  would  not  be  unduly 
delayed. 

SECTION  204 

Administrative  Orders  for  Section  104(b)  Actions 

CERCLA  section  104(b)  currently  authorizes  the  President 
to  conduct  a  variety  of  invest iqat ions ,  studies,  and  information 
gatherinq  activities.   rinder  this  section,  remedial  invest iaat ions 
and  feasibility  studies  (PI/FSs)  are  performed  to  serve  as  the 
basis  for  choosina  the  appropriate  extent  of  remedy. 
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In  some  circumstances,  it  may  he  appropriate  to  allow 
potentially  responsible  parties  to  conduct  RT/FSs  or  other 
investigations  or  studies.   This  approach  would  free  up 
government  resources  to  address  other  sites,  and  would 
increase  the  likelihood  that  private  parties  would  assume 
responsibilities  for  cleanup  of  the  site.   Such  private-narty 
RI/FSs  are  most  effective  when  they  are  performed  pursuant 
to  an  administrative  order  that  clearly  sets  out  the  responsi- 
bilities of  the  private  parties. 

This  amendment  to  CEPCLA  would  provide  for  administrative 
orders  on  consent  without  the  need  for  any  findings  by  the 
President  with  regard  to  potential  hazard  at  the  facility,  to 
allow  the  planning  and  investigative  stages  of  response 
actions  to  proceed  more  expeditiously.   The  order  would  be 
enforceable  in  district  court,  and  the  court  could  issue  a 
civil  penalty  for  noncompliance. 

It  should  be  noted  that  EPA  retains  the  authority  to 
choose  the  appropriate  remedy,  based  on  a  Record  of  Decision 
developed  by  FPA.   This  amendment  would  not  authorize  orders 
on  consent  for  actual  cleanup  activities  under  section  104. 

This  section  would  also  include  a  technical  amendment  to 
section  107  of  CERCLA.   Section  107  currently  provides  for 
treble  damaaes  from  any  person  who  is  liable  for  a  release  or 
threat  of  release  and  who  fails  without  sufficient  cause  to 
comply  with  an  order  under  section  104.   The  penalties  established 
for  violations  of  administrative  orders  for  access  under 
section  203  of  this  Act,  and  orders  on  consent  for  private 
party  studies  and  investiaat ions ,  are  sufficient  incentives 
to  assure  compliance.   Accordingly,  the  reference  to  treble 
damages  for  violations  of  section  104  orders  would  be  removed. 
This  would  not  change  the  ^resident's  authority  to  seek  treble 
damages  for  violations  of  orders  under  section  106. 

SECTION  205 

Non-Trust  Fund  and  Pre-Trust  Fund  Expenditures 

This  amendment  would  clarify  and  confirm  that  CERCLA 
establishes  liability  for  costs  incurred  by  the  United  States  in 
response  to  a  release  or  threatened  release  of  a  hazardous 
substance  from  a  treatment,  storage  or  disposal  facility 
where  the  response  was  after  passaoe  of  the  Resource  Conservation 
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and  Pecovery  Act  of  1976  and  the  party  knew  or  should  have 
known  of  the  response  action.   Such  costs  must  not  have  been 
inconsistent  with  remedial  or  removal  actions  under  CERCLA. 

The  United  States  has  incurred  substantial  response 
costs  in  connection  with  responses  at  hazardous  waste  facilities 
occurring  after  enactment  of  RCRA  that  are  wholly  consistent 
with  CERCLA's  qoals  and  authorities.   Where  the  person  knew  or 
should  have  known  of  the  Federal  response  action,  but  did  not 
act  to  clean  up  the  release,  it  is  entirely  appropriate  and 
consistent  with  CERCLA  to  clarify  and  confirm  that  responsible 
parties  are  liable  for  such  response  costs. 

SECTION  206 

Statute  of  Limitations 

CERCLA  currently  includes  no  explicit  statute  of 
limitations  for  the  filino  of  cost  recovery  actions  under 
section  107.   Nevertheless,  the  Federal  Government  recoanizes 
the  need  for  filing  of  cost  recovery  actions  in  a  timely 
fashion,  to  assure  that  evidence  concernina  liability  and 
response  costs  is  fresh,  to  help  replenish  the  Fund,  and  to 
provide  some  measure  of  finality  to  affected  responsible 
parties.   The  absence  of  an  explicit  statute  of  limitations 
has  also  led  to  some  uncertainty  concernina  whether  the 
existence  of  such  a  statute  of  limitations  should  be  assumed 
under  Federal  law. 

This  amendment  would  eliminate  this  uncertainty  by 
establishing  a  six-year  statute  of  limitations  for  the  filing 
of  cost  recovery  actions.   The  six-year  statute  of  limitations 
is  the  same  as  the  period  established  by  a  clear  line  of 
cases  involving  the  parallel  provisions  in  section  311  of  the 
Clean  VJater  Act.   Because  response  actions  may  extend  for  a 
number  of  years,  the  Government  is  not  precluded  from  comr^encinq 
an  action  for  recovery  of  costs  at  any  time  after  such  costs 
have  been  incurred. 

For  purposes  of  this  section,  the  response  action  is 
regarded  as  completed  upon  completion  of  any  ooeration  and 
maintenance  activities  funded  by  the  Federal  aovernment. 

In  addition,  this  amendment  would  provide  a  three-year 
statute  of  limitations:   for  damaoe  actions,  running  from 
the  date  of  discovery  of  the  loss;  for  contribution  actions, 
running  from  entry  of  judament  or  the  date  of  settlement; 
and  for  rights  subroaated  pursuant  to  a  claim  paid  from  the 
Fund,  from  the  date  of  payment  of  such  claim. 
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SECTION  j>07 

Pre-Enforcement  Peview, 

The  purpose  of  this  amendment  is  to  clarify  the  process 
for  judicial  review  of_government  decisions  on  the  appropriate 
extent  of  remedy  and  liability  of  responsible  parties.   This 
section  establishes  that: 

o  review  of  all  Presidential  decisions  concerning 
remedy  is  on  the  administrative  record; 

o   there  is  no  pre-enf orcement  review  of  section  106 
administrative  orders;  and 

o  administrative  orders  are  subject  to  judicial  review 
once  response  action  is  completed. 

(a)  Record  Review: 

While  CERCLA  does  not  explicitly  state  how  decisions  on 
remedies  will  be  judicially  reviewed,  the  Federal  government 
has  taken  the  position  and  certain  courts  have  sugaested  that 
review  of  decisions  concerning  remedy,  like  most  administrative 
decisions,  are  on  the  basis  of  the  administrative  record. 
This  amendment  would  clarify  and  confirm  that  judicial  review 
of  the  response  action  is  limited  to  the  administrative 
record  and  that  the  action  shall  be  upheld  unless  it  is 
arbitrary,  capricious,  or  otherwise  not  in  accordance  with 
law.   Reliance  on  an  administrative  record  helps  assure  that 
the  basis  for  the  response  decision  is  clearly  articulated 
and  open  to  the  scrutiny  by  the  public  and  responsible  parties. 

Limitina  judicial  review  of  response  actions  to  the 
administrative  record  also  expedites  the  process  of  review 
and  ensures  that  the  reviewing  court's  attention  is  focused 
on  the  information  and  criteria  used  in  selecting  the  remedy. 

(b)  Pre-Enforcement  Review: 

Section  106  orders  may  be  subject  to  judicial  review  at  the 
time  the  government  acts  to  enforce  the  order  and  collect  penalties 
for  non-compliance.   This  amendment  would  clarify  and  confirm 
that  orders  are  not  subject  to  judicial  review  prior  to  that 
time. 

The  clarification  reflects  the  fact  that  pre-enforcement 
review  would  be  a  sianificant  obstacle  to  the  use  of  administrative 
orders.   It  is  likely  that  pre-enforcement  review  would  lead 
to  considerable  delay  in  orovidino  cleanups,  increase  response 
costs  and  discouraae  settlements  and  voluntary  cleanups. 
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(c)   Review  of  Orders: 

The  chances  discussed  above  clarify  and  confirm  the 
existing  process.   Section  208(c)  would  amend  section  106  to 
establish  new  procedures  for  reimbursement  of  certain  response 
costs  and  to  provide  for  judicial  review  of  administrative 
orders  once  the  response  action  reouired  by  the  order  is 
completed. 

Under  the  amendment,  responsible  parties  can  request 
reimbursement  from  the  Fund  for  costs  incurred  in  responding 
to  an  order.   If  the  President  refuses  to  grant  all  or  part 
of  a  petition  for  reimbursement,  responsible  parties  may 
file  an  action  in  district  court  seekino  reimbursement. 
Responsible  parties  can  obtain  reimbursement  if  they  can  show 
that: 

o   they  are  not  liable,  and  that  the  costs  which  they 

incurred  in  responding  to  the  order  were  reasonable;  or 

o   the  response  action  ordered  by  the  President  was 

arbirtrary  and  capricious  or  otherwise  not  in  accordance 
with  law. 

This  provision  is  intended  to  foster  compliance  with  orders 
and  expeditious  cleanup,  allowing  potentially  responsible 
parties  to  preserve  their  positions  concerning  liability  and 
the  appropriateness  of  the  response  action,  in  circumstances 
where  they  agree  to  undertake  the  cleanup.   Under  the  record  review 
provisions  discussed  above,  responsible  oarties  would  also 
have  opnortunities  for  input  into  the  decision  making  process 
for  choosina  the  approoriate  response  action. 

SECTION  208 

Nationwide  Service  of  Process 

Rule  4(f)  of  the  Federal  Rules  of  Civil  Procedure  limits 
effective  service  of  process  to  the  territorial  limits  of  the 
State  in  which  the  district  court  is  held,  unless  a  Federal 
statute  provides  otherwise.   Difficulties  have  arisen  in 
obtaining  personal  jurisdiction  over  certain  defendants  in 
actions  by  the  United  States  under  CERCLA.   This  amendment 
would  remove  these  difficulties  by  providing  that  the  United 
States  may  serve  a  defendant  in  any  district  where  he  resides, 
transacts  business,  or  may  otherwise  be  found. 

SECTION  209 

Abatement  Action 

This  amendment  would  delete  the  references  to  "welfare"  in 
section  106  of  CERCLA.   Conseauently ,  enforcement  or  abatement 
action  could  only  be  taken  when  the  President  determines 
that  there  may  be  an  imminent  and  substantial  endangerment 
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to  the  public  health  or  the  environment  because  of  an  actual 
or  threatened  release  of  a  hazardous  substance  from  a  facility. 
This  amendment  focuses  CERCLA  enforcement  efforts  on  public 
health  and  the  environment. 

SECTION  210 

Federal  Lien 

This  amendment  would  enable  the  United  States  to  recover 
at  least  some  of  its  response  costs  through  an  ijn  rem  action 
against  the  real  property  that  is  the  subject  of  the  response 
action.   Such  protection  for  the  United  States  would  also 
enable  it  to  recover  the  increase  in  land  value  resultinq 
from  the  response  action,  thus  Dreventing  unjust  enrichment 
of  the  property  owner. 

The  amendment  would  provide  that  all  costs  and  damages 
for  which  a  person  is  liable  to  the  United  States  under 
section  107(a)  shall  be  a  lien  on  all  real  property  affected 
by  the  response  action.   The  lien  would  arise  at  the  time  the 
United  States  first  incurs  response  costs,  but  would  not  be 
perfected  as  against  purchasers,  security  interest  holders, 
and  judoment  lien  creditors  (all  as  defined  in  the  tax  lien' 
statute,  26  U.S.C.  S6321  et  seg . )  until  notice  of  the  lien 
has  been  recorded  or  filed.   The  notice  provision  would  not  apply 
with  respect  to  any  person  who  knew  or  should  have  known  that 
the  United  States  had  incurred  response  costs. 

SECTION  211 

Penalties 

This  amendment  would  increase  criminal  penalties  in 
section  103(d)(2)  of  CEPCLA  for  destruction  of  records  from 
S20,000  to  S25,000.   Civil  penalties  under  section  106(b)  of 
CERCLA  for  violation  of  a  106  order  would  be  increased  from 
S5,000  to  $10,000  per  day.   These  increases  in  penalties  are 
intended  to  significantly  strengthen  existing  incentives  for 
compliance  with  CERCLA  provisions. 

SECTION  212 

Federal  Agency  Settlement 

The  existina  section  107(q)  of  CERCLA  makes  Federal 
agencies  liable  for  response  costs  and  natural  resource 
damages  from  releases  of  hazardous  substances  in  the  same 
manner  as  a  private  entity.   This  may  be  the  basis  for 
legitimate  claims  which  should  be  paid  by  the  United  States 
without  resort  to  litigation.   However,  CERCLA  currently 
neither  confers  authority  nor  specifies  procedures  for 
administrative  payment  of  such  claims. 
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This  amendment  provides  procedures  for  administrative 
settlement  of  CFPCLA  claims.   The  lanauaae  is  modeled  closely 
after  a  similar  provision  in  the  Federal  Tort  Claims  Act,  10 
U.S.C.  §  2672.   Under  the  amendment,  Federal  aqencies  are 
authorized  to  settle  claims  for  $25,000  or  less  in  accordance 
with  Justice  Department  procedures,  and  to  arrive  at  tentativ* 
settlements  for  Justice  Department  approval  for  amounts  over 
S25,000. 

SECTION  213 

Foreign  Vessel  Liability 

This  amendment  would  delete  from  CFPCLA  a  clause  that 
had  the  unintended  effect  of  excluding  from  liability  under 
section  107  all  foreicjn  vessels  not  under  United  States 
jurisdiction,  even  when  such  vessels  release  hazardous 
substances  in  areas  otherwise  subiect  to  United  States 
jurisdiction. 
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TITLE  III  —  AMENDMENTS  TO  THE  INTERNAL  PEVENUF  COPE  OF  1954 

Title  II  of  CERCLA  amended  the  Internal  Revenue  Code  of 
1954,  establishing  the  Hazardous  Substance  Response  Trust 
Fund  (Fund).   The  Fund  is  comprised  primarily  of  revenue  derived 
from  excise  taxes  on  certain  petrochemicals  and  inorganic  raw 
materials,  as  well  as  on  domestic  crude  oil  and  imported  petroleum 
products  (87%)  and  appropriations  from  the  General  Fund  (12%). 
Revenues  in  the  Fund  are  used  to  finance  Superfund  response  and 
support  activities. 

The  present  CERCLA  tax  scheme  is  referred  to  as  a  "feed- 
stock tax"  because  it  imposes  a  tax  on  the  basic  chemical 
building  blocks  of  chemical  products.   The  hazardous  substances 
and  wastes  associated  with  the  problems  addressed  by  CERCLA  are 
byproducts  of  production  processes  that  use  these  raw  materials. 

The  Fund  was  desianed  to  contain  approximately  SI. 6  billion 
from  FY  1981  through  FY  1985.   Current  authorization  to  impose 
taxes  to  finance  the  proaram  expires  September  30,  1985.   This 
amendment  is  needed  to  authorize  the  imposition  of  taxes  to 
finance  Superfund  response  actions  over  the  next  five  years. 

The  tax  structure  set  forth  in  these  amendments  has  been 
designed  to  meet  the  following  objectives: 

0   to  provide  a  stable  and  predictable  source  of  revenue; 

0   to  broaden  the  tax  base  from  which  contributions  are 
received; 

°   to  minimize  adverse  economic  impacts  on  taxed  -industries; 
and 

0   to  focus  the  tax  on  the  type  of  industries  and  practices 
that  have  caused  the  problems  that  are  addressed  by 
Superfund . 

The  amendment  would  authorize  a  Fund  of  approximately 
SI  billion  per  year,  or  roughly  S5.3  billion  from  FY  1986  throuah 
FY  1990.   This  represents  the  level  of  funding  that  can  be 
effectively  manaaed  over  the  next  five  years  and  raised  without 
sianificant  adverse  affects  on  tax  payino  firms. 

The  amendment  would  establish  a  Fund  with  revenue  derived 
primarily  from  three  sources. 

The  first  source  of  revenue  would  be  derived  from  a 
feedstock  tax.   This  tax  would  be  imposed  on  crude  oil  and 
petroleum  products  as  well  as  the  42  chemical  feedstocks 
taxed  under  the  present  statute.   The  tax  rates  imposed  on 
these  feedstocks  would  remain  the  same  as  the  rates  estab- 
lished in  1980:  approximately  S4.87  per  ton  for  petrochemical 
feedstocks,  approximately  $4.45  per  ton  for  inoroanic  raw 
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materials  (with  adjustments  for  elemental  eaui valency ) ,  and 
0.79  cents  per  barrel  for  crude  oil  and  petroleum  products. 
This  feedstock  tax  would  maintain  the  current  CERCLA  exemptions 
on  methane  or  butane  used  as  fuel,  substances  used  in  the 
production  of  fertilizers,  sulfuric  acid  produced  as  a  by- 
product of  air  pollution  control,  substances  derived  from 
coal,  and  taxable  chemicals  made  from,  previously  taxed  taxable 
chemicals.   The  feedstock  tax  has  been  desioned  to  raise 
approximately  $300  million  Der  year. 

The  second  source  of  revenue  would  be  derived  from  a 
waste-manaaement  tax.   This  tax  would  be  imposed  on  the 
receipt  of  hazardous  wastes  at  a  aualified  treatment,  storaae, 
or  disposal  unit  (i.e.  a  unit  permitted  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA)),  as  well  as  on  hazardous 
wastes  disposed  of  in  the  ocean  or  exported  from  the  United 
States.   The  tax  liability  would  be  imposed  on  the  owner  or 
operator  of  a  aualified  hazardous  waste  manaaement  facility, 
the  owner  or  operator  of  a  vessel  that  disposes  of  wastes 
into  or  over  the  ocean,  and  the  exporter  of  hazardous  wastes. 

The  tax  rates  imposed  under  the  waste-manaaement  tax 
would  increase  each  year  of  the  tax,  and  would  be  hiaher  for 
landfills,  surface  impoundments,  waste  piles,  and  land  treatnent 
units.   The  followina  amount  per  wet-weiaht  ton  would  be  imposed 


Year         Rate 


FY  86 

S  9.80  per  ton 

FY  87 

$10.09 

FY  88 

S11.13 

FY  89 

S13.4R 

FY  90 

S16.32 

For  waste  exported  from  the  U.S.,  disposed  into  or  over 
the  ocean,  or  received  at  a  aualified  hazardous  waste  manaae- 
ment unit  other  than  specified  above,  the  followina  amount 
per  wet-weiaht  ton  would  be  imposed: 

Year         Rate  * 


FY  86 

$  2.61  per  ton 

FY  87 

S  2.68 

FY  88 

S  2.96 

FY  89 

S  3.59 

FY  90 

S  4.37 

*  Beainnina  in  1987,  the  tax  rates  would  be  adiusted  annuallv  to 
compensate  for  anv  shortfalls  in  projected  revenues.   If  necessarv 
to  meet  revenue  taroets,  the  tax  nay  be  extended  from  October  1, 
1990,  throuah  March  31,  19°1.  at  the  sane  rates  applicable  in 
Fiscal  Year  1990. 
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Wastes  managed  in  units  not  subject  to  permits  under 
subtitle  C  of  RCRA  (e.a.  wastes  stored  in  tanks  and  containers 
for  less  than  90  days),  wastes  from  CFRCLA  response  actions,  anc 
wastes  nenerated  bv  federal  facilities  would  not  be  subject  to 
the  waste-nanaaement  tax.   Additionally,  a  credit  would  be 
aiven  for  taxes  already  paid  on  wastes  that  are  transferred 
from  one  taxable  unit  to  another.   If  the  units  involved  in 
the  transfer  have  different  applicable  tax  rates,  the  credit 
would  be  based  on  the  lower  rate. 

The  waste-nanaaement  tax  has  been  desianed  to  raise  approx- 
imately S60C  million  per  yeor^ 

The  third  source  of  revenue  would  be  derived  from  interest 
on  Superfund  investments,  fines,  costs  recovered  from  parties 
responsible  for  response  actions  financed  from  the  Fund,  and 
intra-fund  transfers.   This  portion  of  the  Fund  would  raise 
approximately  S100  million  per  year. 
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TITLE  IV  —  MISCELLANEOUS  PROVISIONS 

SECTION  401 

Applicability  of  Amendments 

This  amendment  would  add  a  new  section  to  CERCLA  providing 
that  the  amendments  relating  to  section  104(a)  and  (b),  which 
limit  response  authority  under  CERCLA,  would  not  affect  sites 
listed  on  the  NPL  prior  to  January  1,  1985. 

The  effect  of  the  amendment  would  be  that  sites  listed  as 
final  on  the  NPL  prior  to  January  1,  1985  would  not  be  affected 
by  the  amendments  to  sections  104(a)  and  (b).   Sites  which 
remain  proposed  for  inclusion  on  the  NPL  may  be  affected  by 
the  amendments.   In  other  words,  sites  which  remain  proposed 
that  do  not  pertain  to  releases  from  uncontrolled  hazardous 
waste  sites  or  are  specifically  excluded  from  Superfund 
response  (e.g.,  mining  wastes  covered  by  SMCRA  or  sites 
contaminated  solely  as  a  result  of  the  lawful  application  of 
pesticides)  would  not  be  eligible  for  Superfund  response, 
because  they  did  not  become  final  NPL  sites  by  January  1, 
1985. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON,  D.C.  20460 


MAR  2  6  1985 


OFFICE  OF 
GENERAL  COUNSEL 


Honorable  George  J.  Mitchell 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Senator  Mitchell: 

This  is  in  response  to  your  question  concerning  the  legal 
authority  under  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or  Super  fund)  for  the 
"umbrella"  agreement  (Enclosure  I)  recently  entered  into  between 
the  Environmental  Protection  Agency  (EPA)  and  Clean  Sites,  Inc. 
(CSI).   Under  this  agreement,  EPA  will  consider  indemnifying 
CSI  from  Superfund  for  liability  arising  from  CSI's  efforts  to 
promote  cleanup  at  individual  hazardous  waste  sites. 

In  November  1984,  this  office  set  out  the  legal  basis  for 
CSI  undertaking  response  actions  under  CERCLA  in  a  document 
entitled  "Justification  for  CSI  Preauthor ization"  (Enclosure 
II).   As  stated  in  the  Justification,  Section  105(9)  of  CERCLA 
provides  that  the  National  Contingency  Plan  (NCP)  (the  regulation 
under  which  the  CERCLA  program  is  implemented)  is  to  specify 
roles  for  private  organizations  and  entities  in  responding  to 
releases  of  hazardous  substances.   Under  section  300.25(d)  of 
the  NCP,  private  parties  may  undertake  response  actions  and  be 
reimbursed  for  their  costs  if  the  actions  are  approved  in 
advance  by  EPA  and  carried  out  in  conformity  with  the  NCP. 
Section  111(a)(2)  of  CERCLA  authorizes  payment  from  Superfund 
of  claims  for  necessary  response  costs  incurred  by  private 
parties. 

CSI  is  a  non-profit  corporation  with  the  exclusive  objec- 
tive of  facilitating  voluntary  cleanup  of  hazardous  waste 
sites  and  is  therefore  a  private  party  within  the  meaning  of 
the  statute  and  the  regulations.   The  types  of  activities  in 
which  CSI  will  be  engaged  are  response  actions  under  CERCLA. 

As  we  said,  Section  111(a)(2)  authorizes  the  reimbursement 
of  "necessary"  response  costs.  A  necessary  cost  is  one  that  is 
essential  to  or  directly  contributes  to  the  accomplishing  of  the 
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purposes  for  which  funds  were  appropriated.   We  believe  that  the 
cost  of  indemnifying  CSI  for  liability  to  third  parties  under 
the  umbrella  agreement  is  a  necessary  response  cost.   No  other 
costs  incurred  by  CSI  are  payable  under  the  terms  of  the  umbrella 
agreement. 

CSI's  Board  of  Directors,  officers  and  employees  may  be 
subject  to  personal  liabilities  from  third  party  claims  arising 
from  their  advisory  activities  at  Superfund  sites.   EPA  has 
determined  that  CSI's  activities  will  substantially  contribute 
to  the  accomplishment  of  the  purposes  of  CERCLA  and  that  EPA's 
indemnification  is  necessary  for  CSI's  participation.   (See 
Enclosure  II) . 

The  agreement  with  CSI  is  not  our  first  use  of  Superfund 
for  indemnification.   EPA  decided  in  1981  to  indemnify  EPA 
contractors  engaged  in  remedial  investigations  and  feasibility 
studies  at  Superfund  sites  for  third  party  liabilities  arising 
from  their  actions  because  such  payments  can  reasonably  be 
considered  a  necessary  expense  of  such  contracts.   The  basis 
for  that  decision  was  that  in  many  instances  adequate  competi- 
tion for  such  contracts  could  not  be  obtained  absent  such 
indemnification  and  since  EPA  pays  the  insurance  costs  of  these 
contractors,  the  actual  costs  of  insurance  would  likely  be 
greater  than  the  potential  cost  of  indemnification. 

We  have  not  yet  agreed,  however,  to  indemnify  CSI  with 
respect  to  any  particular  site.   That  decision  will  be  made 
only  after  a  full  consideration  of  the  need  for  indemnification 
at  each  site.   In  addition,  the  indemnification  would  be  limited 
to  $5  million  per  site,  and  $10  million  per  year.   CSI  would  be 
required  to  obtain  any  available  insurance  or  other  indemnifica- 
tion; EPA's  indemnification  would  be  of  last  resort.   Finally, 
the  indemnification  to  be  provided  CSI  would  be  limited  in 
accordance  with  the  requirements  of  the  Anti-Deficiency  Act,  31 
U.S.C.  §1341,  which  prohibits  contingent  liabilities  that  could 
exceed  an  agency's  appropriations. 

If  I  may  be  of  further  assistance  in  this  matter,  please 
contact  me. 


Gerald  H.  ^famada 
Acting  General  Counsel 

Enclosures 
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Enclosure   I 

"Umbrella  Apreeraent"--Clean  Sites  Inc. 

WHEREAS,   the  United  States  Environmental  Protection  Agencv 
("EPA"),  under  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (the  "Act"),  42  U.S.C. 
§§9601  et  seq .  ,  and  Executive  Order  12316,  is  charged 
with  the  responsibility  of  ensuring  the  cleanup  of  sites 
at  which  there  has  been  a  release  or  threatened  release 
of  a  hazardous  substance  into  the  environment  (hereinafter, 
"sites"),  as  these  terms  are  defined  under  the  Act; 

WHEREAS,  EPA  desires  to  expedite  the  cleanup  of  sites  listed 
on  the  National  Priorities  List  ("NPL") ; 

WHEREAS,  the  Act  contemplates  a  role  for  private  organizations 
in  the  cleanup  of  sites; 

WHEREAS,  Clean  Sites,  Inc.  ("CSI")  was  organized  and  chartered 
for  the  sole  purpose  of  facilitating  and  expediting  the 
cleanup  of  sites; 

WHEREAS,  CSI's  principal  objective  is  to  encourage,  arrange 
or  facilitate  the  cleanup  of  sites  that  EPA  might  not  be 
able  to  address  in  the  near  terra; 

WHEREAS,  CSI  will  select  only  officers  and  employees  who 
possess  the  scientific,  technical,  business,  and  other 
skills  necessary  to  facilitate  the  cleanup  of  sites  by  potent- 
ially responsible  parties; 
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WHEREAS,  CSI  is  a  non-partisan  organizat  ion ,  whose  structure 
and  leadership  have  heen  selected  with  a  view  to  ensure  that 
CSI's  activities  will  be  performed  evenhandedly ,  assuring 
that  the  full  range  of  public  and  private  interests  will  be 
taken  into  account; 

WHERFAS ,  CSI  is  a  not-for-profit  charitable  organization 
registered  with  the  Internal  Revenue  Service  under  section 
501(c)(3)  of  the  Internal  Revenue  Code; 

WHERFAS,  the  funding  for  CSI's  advisory  activities  at  particu- 
lar sites  for  which  CSI  may  seek  preauthorization  to  submit  a 
claim  for  indemnification  from  the  Hazardous  Substance  Response 
Trust  Fund  (the  "Fund")  will  be  independent  of  any  potentially 
responsible  parties  associated  with  such  sites  (although  CSI 
does  engage  in  general  fund  raising  from  industrial  firms  and 
may  (without  remuneration)  transmit  funds  from  potentially 
responsible  parties  to  third  parties  who  furnish  management 
services  with,  respect  to  the  cleanup  of  particular  sites); 

WHEREAS ,  CSI's  by-laws  provide  assurance  that  CSI's  decisionmaking 
process  will  be  free  from  conflicts  of  interest; 

WHERFAS,  EPA  will  make  available  to  the  public  all  factual 
documents  considered  by  EPA  in  its  decisionmaking  process  to 
select  a  remedy  for  the  site  cleanup; 

WHEREAS,  CSI  will  make  available  to  the  public  the  factual 
information  reasonably  necessary  for  an  informed  and  independent 
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evaluation  of  cleanup  plans  and  implementation ; 

WHEREAS,  CSI  and  its  directors,  officers,  and  employees  mav  be 
subject  to  tbird  party  liability  claims  arising  from  its  activity, 
which  claims  are  not  fully  covered  by  insurance  or  other  indemni- 
fication; 

WHEREAS,  the  protection  of  CSI  and  its  directors,  officers,  and 
employees  from  such  third  party  claims  is  necessary  to  ensure 
the  performance  of  CSI's  services,  and  indemnification  from 
the  Hazardous  Substance  Response  Trust  Fund  (the  "Fund")  is  a 
necessary  source  of  such  protection; 

WHEREAS,  any  site-specific  agreement  to  preauthorize  CSI  or  cov- 
ered individuals  to  submit  to  the  Fund  a  claim  for  indemnifica- 
tion shall  contain,  at  a  minimum,  the  conditions  set  forth  in 
the  model  site-specific  agreement  contained  in  Appendix  A  hereto; 

NOW  THEREFORE  IT  IS  AGREED: 

1 .  CSI  will  use  its  best  efforts  to  facilitate  cleanups  of  sites 
by  potentially  responsible  parties; 

2.  Except  as  provided  in  paragraph  4,  EPA  will  consider,  with 
respect  to  individual  sites  listed  on  the  NPL,  requests  by  CSI 
and/or  its  directors,  officers,  and  employees  for  preauthoriza- 
tion  to  submit  claims  to  the  Fund  under  section  112  of  the  Act 
for  uncompensated  costs  incurred  by  CSI  and/or  its  directors, 
officers  and  employees,  for  liability  to  third  parties  arising 
from  actions  taken  by  CSI  (including  failure  to  act)  with 
respect  to  that  site,  from  the  date  of  preautborization  with 


575 
121 


respect  Co  that  site,  to  and  including  the  date  of  certifica- 
tion of  the  remedial  investigation/feasibility  study  for 
that  site  or  the  date  on  which  CSI  terminated  its  activities 
with  respect  to  that  site,  whichever  occurred  first; 

3.  CSI  shall  notify  EPA  in  writing  promptly  (in  no  event  later 
than  10  days)  upon  the  termination  of  CSI's  activities  with 
respect  to  a  particular  site  at  which  preauthorization  was 
granted; 

A.  No  claims  for  indemnification  may  be  submitted  to  the  Fund 
under  this  Agreement  for  liability  to  potentially  responsible 
parties  with  respect  to  a  particular  site  unless  the  responsible 
party  or  parties  did  not  enter  into  an  indemnification  agreement 
with  CSI  and  CSI  promptly  notified  EPA,  in  writing  (in  no 
event  later  than  5  business  days  after  an  indemnification 
agreement  was  executed)  of  the  identity  of  each  potentially 
responsible  party  with  which  CSI  entered  into  an  indemnifica- 
tion agreement  with  respect  to  that  particular  site; 

5.   With  respect  to  sites  at  which  CSI  has  obtained  preauth- 
orization from  EPA,  CSI  agrees: 

a.  to  use  its  best  efforts  to  expedite  a  remedial  investi- 
gation/feasibility study  ("RI/FS")  that  is  consistent 

with  the  National  Contingency  Plan  ("NCP"),  40  CFR  Part 
300,  and  any  EPA  guidance  furnished  to  CSI; 

b.  if  CSI  has  reviewed  the  RI/FS  or  any  draft  of  the  RI/FS, 
to  determine  whether  the  RI/FS  or  the  draft  reviewed  bv  CSI, 
as  applicable,  is  consistent  with  the  NCP  and  any  FPA 
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guidance  furnished  to  CSI,  and  certify  its  findings. Co  EPA; 
c.   in  cases  where  a  remedial  action,  is  undertaker),  if  T^t 
has  reviewed  the  remedial  action  and  if  CSI  receives 
adeauate  indemnification  from  the  potentially  responsible 
parties,  to  determine  whether  those  aspects  of  the  remedial 
action  reviewed  by  CSI  are  consistent  with  the  selected 
remedy  and  certify  its  findings  to  EPA. 

Agreed  to  this  "I"*-   day  of  February,  1985. 


•"resident 
Clean  Sites ,  Inc 


Acting  Administrator 
U.S.  Environmental  Protection 
Agency 
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MODEL  SITE  SPECIFIC  PREA'JTHORI  Z  ATION  OF  CLAIM 

Pursuant  to  section  111(a)(2)  of  the  Comprehensive  Environ- 
mental Response,  Compensation,  and  Liability  Act  of  1930  (CERCLA) 
42  U.S.C.  9601  et.  seq. ,  ana  section  300.25(a)  of  the  National 
Contingency  Plan  (NCP) ,  40  C.F.R.  Part  300,  the  Environmental 
Protection  Agency  (EPA)  hereby  authorizes  Clean  Sites,  Inc.  (CSI) 
to  submit  claims  to  the  Hazardous  Substance  Response  Trust  Funa 
(the  Fund)  in  accordance  with  section  112  of  CERCLA  for  third 
party  liabilities  not  fully  insured  or  otherwise  indemnified 

arising  from  CSI  response  actions  at  ,  ("the 

Site").   Tljiis  authorization  is  subject  to  the  following  terms 
and  conditions. 

A.  Coverage 

CSI  may  submit  claims  only  for  liabilities  to  one  or  more 
third  parties  incurred  by  CSI  or  by  members  of  the  CSI  Board  of 
Directors,  CSI  officers,  CSI  employees  or  [identify  other  covered 
individuals]  ("covered  individuals")  while  acting  within  the 
scope  of  their  employment  and/or  duties  in  carrying  out  the 
response  action  authorized  in  Paragraph  B.   This  authorization 
does  not  extend  to  any  other  parties. 

B.  Authorized  Response 

1.   CSI  and/or  any  of  the  covered  individuals  referred  to  in 
Paragraph  A  may  submit  claims  for  liabilities  to  a  third  party 
arising  from  activities  (including  failure  to  act)  that  (a) 
relate  to  the  Site,  and  (b)  occurred  during  the  period  from  the 
date  of  this  authorization  to  and  including  the  date  of  certific- 
ation (or  such  recertif ication  as  may  be  requested  by  EPA)  of 

APPENDIX  A 
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the  remedial  investigation/feasibility  stuCy  (RT/FS),  as 
provided  in  paragraph  R.3,  or  the  date  of  terminat ion  of  CSI 
activities  with  respect  to  the  Site,  whichever  is  earlier.   CSI 
and  covered  individuals  are  not  authorized  to  submit  claims  for 
liability  to  a  third  party  arising  from  activities  of  CSI  or  a 
covered  individual  acting  within  the  scope  of  his  duties  to  CSI 
if  such  activities  are  connected  with  remedial  design,  remedial 
construction,  or  operation  and  maintenance  at  the  Site,  except 
to  the  extent  that  such  claims  are  based  on  activities  which 
occurred  prior  to  the  certification  of  the  RI/FS. 

2.  CSI  may  not  submit  claims  for  third  party  liabilities 
arising  from  response  action  for  which  CSI  received  compensation 
from  the  potentially  responsible  parties  associated  with  the 
Site.   CSI's  receipt  of  compensation  does  not  include  general 
fund  raising  from  industrial  fiLms  or  its  receipt  and  transmittal 
(without  remuneration)  of  funds  from  potentially  responsible 
parties  to  third  parties  who  furnish  management  services  with 
respect  to  the  cleanup  of  the  Site. 

3.  CSI  shall: 

a.  use  its  best  efforts  to  expedite  an  RI/FS 

of  the  Site  that  is  consistent  with  the  NCP, 
40  CFR  Part  300,  and  any  EPA  guidance 
furnished  to  CSI; 

b.  if  CSI  has  reviewed  the  RI/FS  or  any  draft 
of  the  RI/FS  relating  to  the  Site,  determine 
whether  the  RI/FS  or  the  draft  reviewed  by 
CSI,  as  applicable,  is  consistent  with  the 
NCP  and  any  EPA  guidance  furnished  to  CSI, 
and  certify  its  findings  to  EPA; 

c.  in  cases  where  a  remedial  action  is  undertaken 
at  the  Site,  if  CSI  has  reviewed  the  remedial 


579 
125 


action  ana  if  CSI  receives  adequate  indemnifica- 
tion from  the  potentially  responsible  parties, 
aetermine  whether  those  aspects  of  the  remedial 
action  reviewed  by  CSI  are  consistent  with  the 
selected  remedy  and  certify  its  findings  to  EPA. 

C.   Insurance  Coverage  and  other  Indemnification 

1.  CSI  represents  that  it  has  used  it  best  efforts  to 
obtain  the  maximum  insurance  coverage  available  at  an  affordable 
price  to  protect  it  and  the  covered  individuals  fully  or  partially 
against  claims  of  the  types  subject  to  indemnification  under 

this  preauthorization,  and  to  obtain  indemnification  for  third 
party  liabilities  from  potentially  responsible  parties  where 
it  has  determined  that  such  agreements  will  not  create  conflicts 
of  interest  and  will  not  disrupt  its  efforts  to  coalesce  the 
potentially  responsible  parties. 

2.  CSI  further  represents  that  it  has  provided  to  EPA  copies 
of  all  effective  insurance  coverage  and  indemnification  agree- 
ments relating  to  the  Site,  if  any,  and  documentation  to  demonstrate 
to  EPA's  satisfaction  that  CSI  has  used  its  best  efforts  to  obtain 
and  maintain  the  insurance  coverage  and  indemnification  described 

in  paragraph  C.l.   Such  documentation  shall  be  supplemented  by 
submission  by  CSI  to  EPA  of  copies  of  all  documents  changing 
CSI's  insurance  coverage,  or  constituting  or  changing  an  indemni- 
fication agreement  with  respect  to  this  Site;  such  supplements 
shall  be  provided  by  CSI  within  30  days  of  CSI's  receipt  of  the 
documents. 

3.  CSI  shall  continue  to  use  its.  best  efforts  to  obtain  and 
maintain  additional  insurance  coverage  and  indemnification  agree- 
ments with  respect  to  the  Site. 
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D.   Limits  of  Indemnification 

1.  CSI  and  covered  individuals  may  submit  clains  for 
indemnification  for  liability  for  death,  bodily  injury,  or  loss 
of  or  damage  to  property  of  third  persons  arising  out  of  CSI 
response  activities  with  respect  to  the  Site  that  are  not  fully 
compensated  by  applicable  insurance  coverage  or  otherwise 
(including  but  not  limited  to  any  indemnification  maae  available 
to  CSI  by  potentially  responsible  parties  associated  with  the 
Site).   Any  indemnification  by  potentially  responsible  parties 
shall  be  applied  to  any  uninsured  third  party  liabilities 
before  the  indemnification  provided  by  this  preauthor ization. 

2.  Such  claims,  if  supported  by  relevant  facts  and  law, 
shall  be  paid  from  the  Fund  in  accordance  with  the  terms  ana 
conditions  of  this  agreement  and  in  particular,  subject  to  the 
following  limitations:   (a)  CSI  and/or  covered  individuals  will 
not  be  paid  more  than  a  total  of  S5  million  from  the  Fund  for 
liabilities  arising  from  activities  with  respect  to  the  Site; 
(b)   CSI  and/or  covered  individuals  will  not  be  paid  more  than 
a  total  of  S10  million  from  the  Fund  in  any  fiscal  year;  (c) 
payments  from  the  Fund  will  not  exceed  appropriations  available 
for  CERCLA  at  the  time  such  payments  are  made.   Unpaid  claims 
may  be  resubmitted  to  the  Fund.   This  preauthorization  will  not 
be  interpreted  as  implying  that  Congress  will,  at  a  later  date, 
appropriate  additional  funds  to  meet  any  outstanding  liabilities. 

3.  This  preauthorization  does  not  apply  to  claims  for: 

a.   liabilities  to  potentially  responsible  parties 
associated  with  the  Site  (unless  the  potentially 
responsible  party  or  parties  did  not  enter  into 
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3.  Liabilities    for   which    indemnification    is    sought    from 
the    Fund    must    be    represented    by    a    final    judgment    or    a    settlement 
approved    in   writing    by   EPA. 

4.  Indemnification   payments  may,    in  EPA's   discretion,    be 
made    directly    to  CSI   or    the   covered    individual   or   directly    to 
the   party  or   parties    to  whom   CSI    or    the   covered    individual    is 
liable. 

5.  No    indemnification  may  be    paid    from    the   Fund    unless    all 
terms    of    this    preauthorization   have    been  met. 

F.      Exclusive   Remedy 

1.  Submission  of  a  claim  to  the  Fund  for  third  party 
liabilities  under  sections  111(a)(2)  and  112  of  CERCLA  is  CSI's 
exclusive  remedy  for  such  liabilities  against  EPA. 

2.  Nothing  in  this  preauthorization  shall  be  construed  to 
create,  either  expressly  or  by  implication,  any  rights  or 
interest  in  any  parties  other  than  CSI  and  covered  individuals 
(or  their  estates) . 


Date:  Acting  Administrator 

Environmental  Protection  Agency 


Date:  President 

Clean  Sites,  Inc. 
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an  indemnif ication  aareement  with  CSI  ana  CSI 
promptly  notified  EPA,  in  writing,  (in  no  event 
later  than  5  business  days  after  an  indemnifica- 
tion agreement  was  executed)  of  the  identity  of 
each  potentially  responsible  party  with  which 
CSI  entered  into  an  indemnification  agreement 
with  respect  to  the  Site). 

b.  liabilities  that  arose  prior  to  the  date  of 
this  authorization. 

c.  expenses  of  litigation  or  expenses  of  reaching 

a  settlement  of  any  third  party  liability  claims 
or  actions  (as  distinct  from  the  amount  to  be 
paid  in  any  settlement); 

d.  liabilities  that  arose  as  a  result  of  CSI 
activities  which  were  not  in  conformance  with 
the  authorized  response  actions  described  in 
Paragraph  B .1 ; 

e.  liabilities  that  arose  as  a  result  of  the  gross 
negligence  or  willful  misconduct  of  CSI  or  coveted 
individuals;  or 

f.  liabilities  for  death,  bodily  injury,  or  loss 

of  or  damage  to  property  of  a  covered  individual 
occurring  within  the  scope  of  his/her  employment 
with  CSI. 

E.   Defense  of  Liability  Claims  and  Payment  from  the  Fund 

1.  CSI  shall  promptly  notify  EPA  of  any  claim  or  action 
against  it  or  against  any  covered  individual  which  reasonably 
may  be  expected  to  involve  indemnification  from  the  Fund  and 
shall  provide  EPA  with  all  relevant  documents  regarding  such 
claim  or  action. 

2.  EPA  may,  in  its  discretion,  direct,  control,  or  assist 
in  the  settlement  or  defense  of  any  third  party  liability  claim 
or  action  against  CSI  or  a  covered  individual  that  may  poten- 
tially involve  indemnification  from  the  Fund. 
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Enclosure  I] 
JUSTIFICATION  FOR  CSI  PRE AUTHORIZATION 

Section  105(9)  of  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or  Superfund)  provides 
that  the  National  Contingency  Plan  (NCP)  is  to  specify  roles 
for  private  organizations  and  entities  in  responding  to  release 
of  hazardous  substances.   Further,  section  111(a)(2)  authorizes 
the  payment  from  the  Hazardous  Substance  Response  Trust  Fund 
(the  Fund)  of  claims  for  necessary  response  costs  incurred  by 
private  parties  as  a  result  of  carrying  out  the  NCP.   Response 
actions  include  studies,  investigations  and  other  information 
gathering  activities  necessary  to  identify  the  source  and  nature 
of  a  release,  the  risk  posed,  and  the  alternatives  for  dealing 
with  the  problem.   Section  104(b).   Under  section  300.25(d)  of 
the  NCP,  a  private  party  that  proposes  to  undertake  a  response 
action  and  to  be  reimbursed  from  the  Fund  must  obtain  EPA's 
prior  approval  of  the  action  and  must  carry  out  the  response  in 
conformity  with  the  NCP.   The  advisory  action  of  Clean  Sites, 
Incorporated  (CSI)  described  hereafter,  constitutes  response 
actions  within  the  meaning  of  §104 (b)  of  CERCLA. 

(CSI)  has  requested  EPA's  approval  to  submit  claims  to  the 
Fund  for  uninsured  third  party  liabilities  arising  from  CSI 
response  actions  at  uncontrolled  hazardous  waste  sites  on  the 
National  Priorities  List  (NPL) .   CSI  was  chartered  with  the  goal 
of  expediting  the  cleanup  of  such  sites  by  the  private  parties 
that  are  potentially  liable  for  the  costs  of  response  under 
section  107  (PRPs).   CSI  will  facilitate  this  cleanup  by  (1) 
helping  achieve  agreement  on  liability  faster  than  the  current 
adversarial  process;  (2)  offering  a  supplemental  method  of 
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assuring  the  public  and  other  parties  that  the  cleanup  is 
adequate;  and  (3)  in  some  cases,  providing  expert  management 
and  assistance  in  cleanup  projects.   As  a  result  of  this  advisory 
function,  CSI  directors,  officers  and  employees  may  be  subject 
to  personal  liability  for  harm  to  third  parties.   CSI  must  use 
its  best  efforts  to  obtain  the  maximum  private  third  party 
liability  insurance  available  to  it  at  an  affordable  price  and 
to  obtain  indemnification  from  potentially  responsible  parties. 
CSI  shall  provide  EPA  with  copies  of  its  insurance  and  indemni- 
fication coverage  and  any  documents  reflecting  changes  in  such 
coverage.   CSI  shall  also  document,  to  EPA's  satisfaction,  its 
efforts  to  obtain  additional  insurance  and  indemnification 
coverage.   There  remains,  however,  potential  uninsured  liabilities, 
EPA  has  agreed,  for  the  reasons  described  below,  to  preauthor- 
ize  CSI  to  submit  claims  to  the  Fund  for  third  party  liabilities 
not  fully  insured  or  otherwise  indemnified,  subject  to  the  terms 
and  conditions  set  out  in  site-specific  pre-author ization  agree- 
ments. 

1.   CSI  will  contribute  substantially  to  the  achievement  of 
CERCLA  objectives. 

At  the  time  that  CERCLA  was  enacted,  it  was  estimated  that 

there  were  nearly  6000  hazardous  waste  sites  in  the  United 

States  which  needed  to  be  investigated  to  determine  whether  a 

cleanup  was  required.   EPA  is  now  aware  of  some  18,000  potentially 

hazardous  sites  that  require  further  investigation.   The  NPL 

is  comprised  of  those  sites  that  have  been  found  to  present  a 

chronic  or  long-term  threat  and  therefore  require  remedial 
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action.   As  of  September  21,  1984,  there  were  538  sites  on  the  NPL; 
an  additional  248  sites  have  been  proposed  for  inclusion  on  the 
NPL.   Eventually,  the  NPL  may  total  between  1400  and  2200  sites. 
In  198  5,  EPA  expects  to  have  work  underway  on  the  cleanup  of  221 
of  the  NPL  sites. 

EPA  can  address  only  a  limited  number  of  the  NPL  sites 
each  year.   To  the  extent  that  private  parties  take  action  at 
NPL  sites,  the  Fund's  resources  and  EPA' s  management  capabilities 
can  be  preserved  for  use  at  those  NPL  sites  where  no  private 
action  is  anticipated.   However,  it  is  not  enough  that  there  be 
a  private  response.   The  public  must  be  assured  that  its 
interests  are  adequately  protected  in  the  course  of  a  private 
party  cleanup.   Private  response  must  safeguard  the  public  health, 
safety,  and  the  environment.   The  cleanup  decisions  of  private 
parties  must  take  into  account  the  views  of  the  affected 
community  and  reflect  the  best  available  scientific  and  technical 
knowledge.   To  the  extent  that  private  institutional  capabilities 
can  be  developed  to  achieve  private  party  cleanups  that  meet 
these  standards,  the  objectives  of  CERCLA  are  advanced.   EPA 
has  determined  that  CSI  will  have  the  necessary  independence 
and  professional  integrity  to  facilitate,  on  an  on-going  and 
systematic  basis,  private  response  actions  of  the  quantity  and 
quality  that  merits  EPA  support. 
A.   CSI  will  address  the  most  serious  problems. 

As  provided  in  the  Articles  of  Incorporation,  CSI  is 

organized  and  is  to  be  operated  exclusively 
as  a  nonprofit  corporation  for  'charitable, 
scientific,  (and)  educational'  purposes 
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within    the   meaning    of   section    501(c)(3)    of 
the    Internal    Revenue   Code    of    1954    .    .    .; 
and   specifically   to  encourage,    contribute 
to,    and   bring    about    the    cleanup  of    hazardous 
waste   sites    in    the   United   States.    (Art.    III.    A) 

CSI    intends    to    coordinate    its   efforts    to    facilitate   private   party 
cleanups   with   EPA's   planned  remedial    actions    to    avoid   overlapping 
or    duplication    of   effort.      CSI    will   use    the   annual    Superfund 
Comprehensive   Accomplishment   Plan   which    indicates   EPA's   planned 
response    actions    in   each   region    to   develop    its   own    plan    of    action. 
CSI   will    generally   address  NPL   sites   and   will   seek   preauthor iza- 
tion    from   EPA  only    for    such    sites.      Consequently,    the   number    of 
remedial    actions    initiated   at   the  most    serious   hazardous   waste 
sites   will    be    increased    since   CSI's    efforts   will    complement    those 
of   EPA. 
B.      The   public    interest   will    be   represented. 

In    carrying    out    its   objective   of    facilitating    voluntary  clean- 
ups,   CSI   will   perform   the    following    functions: 

(1)    coalescing,    with  respect    to   particular    hazardous 
waste    sites,    the   relevant   potentially  responsible 
parties    in    support   of   negotiated   settlements    provid- 
ing   for    clean-up  of    the    sites;    (2)    scientific   and 
technical   review  of   remedial    investigations,    feasi- 
bility   studies,    proposals    for    clean-ups,    clean-ups, 
and   related   matters   concerning   specific   hazardous 
waste   sites    in   which    the   corporation    is   active; 
(3)    arranging    for   management    teams    to  manage    the 
clean-up  of    hazardous   waste   sites,    and   monitoring 
the   work   of    and   providing    assistance    to   such 
management   teams.    (Bylaws,    Art.    2,    Sec.    2). 

CSI   will   work   with   local   governments,    health   and   environ- 
mental   groups,    EPA  and    industry    in   developing    acceptable   cleanup 
plans.    CSI   may   also    follow   through    in    a    scientific    advisory 
capacity    to   provide    an    impartial    evaluation    of    the   adequacy  of 
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the  cleanup  and,  in  appropriate  cases,  managerial  and  technical 
oversight  of  the  remedial  projects  (Form  1023,  Exh.  A,  p.  3). 

CSI  has  sought,  and  anticipates  receipt  of,  tax  exempt 
status  under  section  501(c)(3)  of  the  Internal  Revenue  Code  as 
a  charitable  organization.   (Application  for  exemption,  Form  1023 
August  3,  1984).   As  an  independent  charitable  organization. 
CSI  will  be  able  to  solicit  tax  deductible  contributions  from 
foundations  and  others  to  cover  part  of  the  corporation's 
expenses.   Thus,  CSI  will  not  be  entirely  dependent  on  industry 
funding  for  its  activities. 

T&  ensure  that  CSI ' s  advice  reflects  the  broad  public 
interest,  its  Board  of  Directors  will  represents  industry, 
environmental  groups,  and  the  public.   Its  initial  Board  of 
Directors  consists  of:   Russell  Train  (Chair),  World  Wildlife 
Fund;  Joshua  Lederberg,  Rockefeller  University;  Douglas  Costle, 
Attorney;  William  Reilly,  Conservation  Foundation;  Luis  Fernandez, 
Monsanto  Company;  Edwin  Gee,  International  Paper  Company;  and 
Charles  Powers,  Health  Effects  Institute.  (Articles  of  Incorpor- 
ation, Art.  IX).   Additional  and  new  directors  will  be  elected 
to  the  Board  "after  inviting  recommendations  from  financial 
supporters  of  the  corporation,  the  Administrator  of  (EPA),  organ- 
izations actively  concerned  with  the  cleanup  of  hazardous  waste 
sites,  and  other  interested  members  of  the  public."  (Bylaws,  Art. 
V.  Sec.  2). 

CSI  has  no  stockholders  (Articles  of  Incorporation,  Art.  V; 
Bylaws,  Art.  2,  Sec.  1)  and  no  part  of  any  income  to  CSI  will 
be  distributed  to  the  Board,  officers  or  employees  except  as 
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authorized  payment  for  services  rendered  (Articles  of  Incorpora- 
tion, Art.  VIII.  A).   To  further  insure  that  CSI  decisions  and 
advice  are  free  of  potential  conflict  of  interest,  the  Bylaws 
provide  that  directors,  officers  and  employees  shall  not  partici- 
pate in  any  decision  with  respect  to  a  particular  matter  in 
which  the  director,  officer  or  employee,  or  an  organization 
with  which  such  individual  is  affiliated,  has  or  appears  to 
have  an  interest  (Art.  4,  Sec.  8;  Art.  6,  Sec.  5;  Art.  7,  Sec. 
7).   CSI  will  not  receive  compensation  from  the  PRPs  associated 
with  any  site  for  which  it  may  seek  preauthor ization  from  EPA 
(although  CSI  may,  without  remuneration,  transmit  funds  from 
PRPs  to  third  parties  who  furnish  management  services  with 
respect  to  the  cleanup  of  particular  sites). 

C.  Quality  advice  will  be  provided. 

CSI  will  employ,  and  have  available  on  loan,  highly  qualified 
and  skilled  scientific,  engineering,  and  legal  staff  to  conduct 
its  three  basic  functions,  namely  PRP  coalescence,  site  planning, 
and  site  technical  management.   The  staff  will  be  intimately 
familiar  with  EPA  requirements  and  policies  regarding  technical 
cleanup  requirements. 

D.  The  public  will  be  informed  of  the  private  party  activities. 

As  a  tax-exempt  charitable  organizations,  CSI  has  general 

financial  accountability  to  the  public.   Further,  CSI  Bylaws 

provide  that  the  corporation  will  develop  and  implement  policy 

statements  that: 

(1)  encourage  broad  participation,  particularly 
by  persons  residing  near  hazardous  waste  sites, 
in  review  of  proposals  for  clean-ups  of  sites 
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and  review  of  actual  clean-ups;  (2)  provide  for 
disclosure  to  the  public,  in  connection  with 
such  review  of  the  same  kinds  of  data  and  infor- 
mation that  the  (EPA)  customarily  discloses  to 
the  public  when  the  federal  government  is  carry- 
ing out  a  cleanup.  (Art.  2,  Sec.  3). 

Thus,  CSI  technical  information  and  site  data,  including 

Remedial  Investigation  and  Feasibility  Study  reports  and  other 

documents  related  to  the  cleanup  will  be  made  available  to  the 

public.   CSI  will  conform  to  the  policies  and  procedures  developed 

by  EPA  for  public  participation  under  the  Super fund  program. 
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Mr.  Stafford,  from  the  Committee  on  Environment  and  Public 
Works,  submitted  the  following 

REPORT 

[To  accompany  S.  51] 

together  with 
ADDITIONAL  AND  MINORITY  VIEWS 

The  Committee  on  Environment  and  Public  Works,  to  which  was 
referred  the  bill  (S.  51)  to  extend  and  amend  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  of  1980, 
and  for  other  purposes,  having  considered  the  same,  reports  favor- 
ably thereon  with  an  amendment  and  recommends  that  the  bill  (as 
amended)  do  pass. 

General  Statement 

purpose  and  summary 

S.  51,  as  amended,  amends  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act  of  1980  to  provide  $7.5 
billion  in  additional  funding  over  a  five-year  period.  Of  this  $7.5 
billion,  $1,030  billion  is  to  be  derived  from  general  revenue  and 
presumably  $6,470  billion  from  special  taxes.  Jurisdiction  over  the 
amount  and  nature  of  the  tax  lies  with  the  Committee  on  Finance. 

The  overriding  purpose  of  S.  51  is  to  expand  and  accelerate  the 
Federal  Government's  program  to  clean  up  and  otherwise  protect 
the  public  health  and  environment  from  releases  of  hazardous  sub- 
stances and  wastes.  To  this  end,  S.  51  not  only  provides  additional 
money  and  time,  but  makes  changes  in  the  law  which  improve  the 
pace  and  direction  of  those  cleanup  efforts.  Title  I  of  the  bill  estab- 
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lishes  cleanup  standards  to  be  applied  so  that  human  health  and 
the  environment  is  protected  in  every  circumstance;  a  health  pro- 
gram to  assure  that  at  each  Superfund  site  a  thorough  review  and 
assessment  is  made  of  the  threats  posed  to  human  health;  a  chemi- 
cals testing  program  to  develop  adequate  information  on  frequently 
encountered  hazardous  substances;  and  a  grant  program  to  assist 
States  that  wish  to  establish  demonstration  systems  of  assistance 
for  victims  of  hazardous  substances  and  wastes. 

BACKGROUND  AND  NEED 

The  modern  chemicals  technology  which  has  contributed  so 
greatly  to  this  Nation's  standard  of  living  has  also  left  a  legacy  of 
hazardous  substances  and  wastes  which  pose  a  serious  threat  to 
human  health  and  the  environment.  By  some  estimates,  there  are 
over  20,000  abandoned  hazardous  waste  sites  in  the  United  States. 
In  large  areas,  drinking  water  supplies  are  contaminated  by  syn- 
thetic organic  chemicals,  including  a  large  number  of  supplies 
which  rely  upon  groundwater,  a  resource  generally  thought  to  be 
safe  from  contamination.  Unfortunately,  the  Environmental  Pro- 
tection Agency  estimates  that  for  groundwater  systems  serving  less 
than  10,000  persons,  one  of  every  six  supplies  is  contaminated  by 
volatile  chemicals  and  nearly  one  of  every  three  of  the  larger  sys- 
tems. 

It  was  to  deal  with  such  problems  that  the  Congress  enacted  the 
Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act  of  1980,  which  quickly  came  to  be  known  as  the  "Super- 
fund'  .  The  law  authorized  a  five-year,  $1.6  billion  program  to  clear 
up  releases  of  hazardous  substances,  pollutants  and  contaminants. 
It  also  created  a  new  health  agency,  the  Agency  for  Toxic  Sub- 
stances and  Disease  Registry,  located  within  the  Department  of 
Health  and  Human  Services.  The  bulk  of  the  clean  up  program, 
however,  was  delegated  to  the  Environmental  Protection  Agency. 

During  the  four  years  which  have  passed  since  enactment  of  the 
Superfund  law,  public  concern  has  intensified.  In  some  areas  and 
States,  public  opinion  polls  show  that  the  public  is  more  concerned 
over  the  problem  of  hazardous  substances  and  wastes  than  any 
other  domestic  issue. 

The  Enviornmental  Protection  Agency  has  now  embarked  on  an 
aggressive  program  to  clean  up  115  Superfund  sites  per  year  and 
estimates  that  it  will  be  called  up  to  react  to  up  to  200  emergencies 
annually.  The  Assistant  Administration  has  testified  that  a  five- 
year  extension  of  this  program  would  require  an  additional  $5.2  bil- 
lion. But  this  estimate  fails  to  take  into  account  other  important 
and  substantial  demands  on  the  Fund.  It  does  not,  for  example, 
allow  leeway  for  the  payment  of  any  claims  for  natural  resource 
damages,  one  of  the  law's  most  important,  but  still  unimplemented, 
components.  The  estimate  also  does  not  allow  any  room  for  in- 
crease in  the  cost  of  cleanup  per  site  beyond  the  current  estimate, 
even  though  the  Agency's  previous  projections  have  climbed  in  the 
past  four  years  from  $2.5  million  per  site  to  $6.5  million  in  1984 
and,  most  recently,  $8.3  million.  Finally,  the  estimate  assumes  that 
between  now  and  1990,  which  is  the  expiration  date  of  the  five-year 
extension,  there  will  no  inflation.  Based  on  this,  it  seems  clear  that 
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even  a  simple  extension  of  the  current  program  will  require  sub- 
stantially more  than  $5.2  billion.  With  the  addition  of  new  respon- 
sibilities in  this  bill  (estimated  by  the  Agency  to  cost  $1  to  $1.5  bil- 
lion over  5  years),  the  Committee  concluded  that  an  appropriate 
five-year  funding  level  was  $7.5  billion,  as  contained  in  the  report- 
ed bill. 

STATEMENT  OF  PRINCIPLES 

During  1984  Committee  consideration  of  a  Superfund  extension, 
it  was  noted  that  neither  that  bill  nor  the  existing  law  included  a 
statement  of  principles  or  goals  and  objectives,  and  several  Mem- 
bers believed  that  such  a  statement  would  be  worthwhile.  The  ex- 
isting statute  was  designed  to  help  address  many  of  the  problems 
faced  by  our  country  as  a  result  of  toxic  chemical  contamination. 
The  statute  does  not  and  is  not  intended  to  replace  other  laws 
which  provide  the  regulatory  foundations  to  address  a  variety  of 
these  toxic  chemical  concerns.  The  existing  statute  and  this  reau- 
thorization are  structured  to  complement  these  laws.  It  is  intended 
to  provide  the  authority  and  resources  to  clean  up  hazardous  sub- 
stance releases. 

The  problem  of  hazardous  substances  in  the  environment  is  com- 
plex. Nonetheless,  certain  basic  principles  setting  out  the  elements 
necessary  to  address  these  problems  can  be  identified.  These  princi- 
ples are: 

First,  to  provide  ample  Federal  authority  for  cleaning  up  re- 
leases of  hazardous  substances,  pollutants  and  contaminants; 

Second,  to  assure  that  those  responsible  for  any  damage,  con- 
tamination, environmental  harm  or  injury  from  hazardous  sub- 
stances bear  the  costs  of  their  actions; 

Third,  to  provide  a  fund  to  finance  response  actions  where  a 
responsible  party  does  not  clean  up,  cannot  be  found  or  cannot 
pay.  This  fund  should  be  based  primarily  on  contributions  from 
those  who  have  been  generally  associated  with  such  problems 
in  the  past  and  who  today  profit  from  products  and  services  as- 
sociated with  such  substances;  and 

Fourth,  to  provide  adequate  compensation  to  those  who  have 
suffered  economic,  health,  natural  resource,  and  other  dam- 
ages. 
By  implementing  the  preceding  principles,  the  major  objective  of 
the  statute  will  be  accomplished:  to  provide  an  incentive  to  those 
who  manage  hazardous  substances  or  are  responsible  for  contami- 
nation sites  to  avoid  releases  and  to  make  maximum  effort  to  clean 
up  or  mitigate  the  effects  of  any  such  release. 
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SUMMARY  AND  DISCUSSION 
TITLE  I 


Indian  Tribes 


SUMMARY 


This  section  adds  a  definition  of  Indian  tribes  to  the  definitions 
contained  in  section  101  of  CERCLA.  The  section  also  provides  that 
the  requirements  for  prior  assurances  from  a  State  that  it  will  pay 
a  share  of  the  costs  of  remedial  action  and  the  costs  of  future  main- 
tenance shall  not  apply  to  remedial  actions  undertaken  on  Indian 
lands;  and  that  in  such  cases  the  Federal  Government,  instead  of 
the  State,  shall  assure  the  availability  of  acceptable  facilities  to 
manage  any  hazardous  substances  removed  from  the  site.  The  bill 
also  authorizes  Indian  tribes  to  recover  damages  for  injury  to,  de- 
struction of,  or  loss  of  natural  resources  resulting  from  releases  of 
hazardous  substances.  The  amendment  also  provides  that  Indian 
tribes  are  to  be  afforded  substantially  the  same  treatment  as  States 
under  certain  specific  provisions  of  CERCLA. 

DISCUSSION 

CERCLA  does  not  now  expressly  indicate  under  what  terms  and 
conditions  the  Superfund  program  applies  to  Indian  lands.  Section 
101  of  the  bill  would  eliminate  the  resulting  uncertainty  and  ambi- 
guity by  specifying  how  the  program  operates  within  Indian  lands. 

Subsection  (a)  of  the  amendment  adds  to  the  Act  a  new  definition 
of  Indian  tribes  specifying  that,  for  the  purposes  of  CERCLA,  the 
Indian  tribes  to  be  covered  by  the  provisions  of  this  amendment  in- 
clude any  Indian  tribe,  band,  nation,  or  other  organized  group  or 
community,  including  an  Alaska  Native  village,  which  is  recog- 
nized as  eligible  for  the  special  programs  and  services  provided  by 
the  United  States.  The  term  does  not  include  Alaska  Native  region- 
al or  village  corporations,  which  are  organized  for  other  purposes. 

Subsection  (b)  of  the  amendment  limits  the  requirements  of  sec- 
tion 104(c)(3)  of  CERCLA  in  the  case  of  responses  to  be  performed 
on  Indian  lands.  That  section  provides  that  before  remedial  action 
is  to  be  undertaken  under  the  Superfund  program,  there  must  be 
prior  assurances  from  the  State  that  it  will  pay  a  share  of  the  re- 
medial costs  and  future  maintenance  costs,  and  will  assure  the 
availability  of  an  acceptable  facility  to  manage  any  hazardous  sub- 
stances which  are  being  removed  from  the  site.  The  amendment  in 
subsection  (b)  would  provide  that  the  first  of  these  two  require- 
ments— for  a  State  cost  share — would  not  apply  in  the  case  of  re- 
medial action  on  Indian  lands.  The  Federal  government  would  in- 
stead pay  all  remedial  action  and  maintenance  costs  from  the 
Fund.  The  second  requirement — for  an  available  facility  to  manage 
any  hazardous  substances  removed  from  the  site — would  continue 
to  apply  if  the  site  is  on  Indian  land,  but  the  Federal  government, 
not  the  State  or  the  Indian  tribe,  would  be  charged  with  the  re- 
sponsibility of  assuring  the  availability  of  the  facility.  These  special 
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provisions  are  justified  by  the  unique  trust  responsibility  which  the 
United  States  has  for  Indians. 

The  amended  requirements  for  remedial  action  on  Indian  lands 
would  apply  whenever  the  remedial  action  is  to  be  taken  on  land 
or  water  held  by  an  Indian  tribe;  held  by  the  United  States  in  trust 
for  Indians;  held  by  a  member  of  a  tribe  if  the  land  or  water  is  sub- 
ject to  a  trust  restriction  on  alienation  (as  is  the  case  with  allot- 
ment lands  that  are  held  by  a  member  of  a  tribe  subject  to  a  prohi- 
bition against  conveyance  to  anybody  other  than  another  tribal 
member);  or  otherwise  within  the  borders  of  an  Indian  reservation 
(such  as  non-Indian  land  within  a  reservation). 

Subsection  (c)  of  the  amendment  expressly  provides  that  the  Fed- 
eral Government,  upon  determining  that  an  Indian  tribe  has  the 
capability  to  carry  out  any  or  all  of  the  response  authority  author- 
ized by  section  104  of  CERCLA  may  enter  into  a  contract  or  cooper- 
ative agreement  with  the  tribe  for  that  purpose  and  reimburse  the 
tribe  from  the  Fund  for  the  expenses  incurred  under  that  contract 
or  cooperative  agreement.  Any  such  contract  or  cooperative  agree- 
ment would  fall  within  the  scope  of  section  7(b)  of  the  Indian  Self- 
Determination  and  Education  Assistance  Act  (25  U.S.C.  450e.  (b)), 
which  provides  that  "Any  contract,  subcontract,  grant,  or  subgrant 
pursuant  to  *  *  *  any  other  Act  authorizing  Federal  contracts  with 
or  grants  to  Indian  organizations  or  for  the  benefits  of  Indians" 
shall  afford  maximum  opportunities  for  employment  and  training 
of  Indians,  and  shall  require  a  preference  for  awards  to  be  made  to 
Indian  organizations  and  Indian-owned  businesses  in  any  subcon- 
tracting under  the  contract  or  cooperative  agreement. 

Subsections  (d)  and  (e)  of  the  amendment  provide  that  Indian 
tribes  may  recover  damages  for  injury  to,  destruction  of,  or  loss  of 
natural  resources  caused  by  the  release  of  a  hazardous  substance. 
This  provision  would  give  an  Indian  tribe  the  same  rights  under 
sections  107  and  111  of  CERCLA  (with  respect  to  natural  resources 
belonging  to,  managed  by,  controlled  by,  or  appertaining  to  the 
tribe;  or  held  in  trust  for  the  tribe;  or  belonging  to  a  member  of  the 
tribe  if  the  resources  are  subject  to  a  trust  restriction  on  alien- 
ation, as  is  the  case  of  allotment  lands  held  by  individual  tribe 
members  subject  to  a  condition  that  they  not  be  conveyed  to  any- 
body other  than  another  tribal  member)  as  a  State  has  under  those 
sections  (with  respect  to  natural  resources  belonging  to,  managed 
by,  controlled  by,  or  appertaining  to  the  State).  This  provision  does 
not  extinguish  the  United  States'  trust  responsibilities  with  respect 
to  Indian  resources,  but  merely  provides  that  a  tribe  itself  may  act 
to  recover  damages  instead  of  relying  on  the  United  States  to  do  so 
on  its  behalf.  Accordingly,  another  amendment  on  statute  of  limita- 
tion (section  131  of  this  bill)  would  provide  that  the  statute  of  limi- 
tations for  asserting  natural  resource  damage  claims  does  not  start 
to  run  against  an  Indian  tribe  until  the  United  States  either  noti- 
fies the  tribe  that  it  will  not  seek  damages  on  the  tribe's  behalf  or 
allows  the  normal  time  period  for  filing  such  claims  to  pass  with- 
out filing  on  behalf  on  the  tribe. 

Subsection  (f)  of  this  amendment  would  add  a  new  section  to  title 
I  of  CERCLA,  specifying  that  Indian  tribes  are  to  be  afforded  sub- 
stantially the  same  treatment  as  a  State  under  certain  specified 
provisions  of  CERCLA.  With  regard  to  the  provisions  of  section  105, 
an  Indian  tribe  is  to  be  afforded  substantially  the  same  treatment 
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as  a  State  with  respect  to  all  provisions  other  than  the  provision 
regarding  the  inclusion  of  at  least  one  sit$  per  State  on  the  nation- 
al priority  list.  As  a  result,  a  tribe  would  be  able  to  establish  and 
submit  for  consideration  by  the  President  priorities  for  remedial 
action  among  known  and  potential  releases  affecting  the  tribe  in 
any  manner,  but  would  not  be  assured  that  at  least  one  such  site  so 
proposed  by  the  tribe  would  be  included  among  the  one  hundred 
highest  priority  sites. 

Community  Relocation 

summary 

This  amendment  expands  the  statutory  definition  of  "removal" 
in  section  101(23)  of  the  CERCLA  to  provide  the  President  with  the 
discretion  to  fund  as  part  of  removal:  permanent  relocation  of  busi- 
nesses, residences,  and  community  facilities;  payment  of  principal 
and  interest  on  business  debts  during  a  temporary  relocation  (until 
temporary  relocation  ends  or  until  permanent  relocation  is  accom- 
plished); and  payment  of  unemployment  compensation  to  individ- 
uals unemployed  as  a  result  of  an  evacuation  or  a  relocation.  The 
amendment  authorizes  the  President  to  provide  permanent  reloca- 
tion as  the  most  appropriate  remedy  at  a  site  even  when  the  site  is 
not  on  the  National  Priorities  List.  The  payment  of  principal  and 
interest  on  business  debts  is  limited  to  those  businesses  which  are 
located  in  the  area  of  an  evacuation  or  relocation. 

DISCUSSION 

The  language  is  added  to  clarify  the  Presidents  authority  and 
flexibility  to  deal  with  situations  such  as  that  presented  by  dioxin 
contamination  in  Missouri.  Specifically,  the  amendment  provides 
that  the  President  can  move  immediately  to  permanently  relocate 
the  residents  of  a  contaminated  site  if  such  a  step  is  found  to  be 
cost-effective  or  may  be  necessary  to  protect  health  or  welfare.  For 
example,  in  some  cases  it  may  make  more  sense — economically  and 
socially — to  buy  up  and  seal  off  a  highly  contaminated  residential 
area  immediately,  rather  than  locate  the  residents  and  indefinitely 
in  temporary  housing  during  a  protracted,  possibly  impractical 
cleanup. 

The  amendment  also  gave  the  President  the  authority  to  pay  the 
interest  and  principal  on  business  debt  during  a  period  of  tempo- 
rary relocation.  Temporary  relocation  is  intended  to  protect  the 
residents  of  contaminated  area,  but  when  a  community  is  evacuat- 
ed, businesses  are  cut  off  from  their  customers.  Their  income 
abruptly  ceases,  while  their  obligations  continue  unabated.  Thus, 
they  are  not  protected,  but  are  harmed.  This  amendment  seeks  to 
hold  them  harmless  with  respect  to  business  debt  only.  There  is  no 
intent  to  make  up  for  lost  income. 

The  President  also  would  have  specific  authority  to  provide  spe- 
cial assistance  to  individuals  unable  to  work  as  a  result  of  such  an 
evacuation.  In  effect,  the  same  assistance  would  be  available  as  it 
already  available  in  nature  disasters — unemployment  and  reem- 
ployment assistance,  food  stamps,  and  grants  to  meet  necessary  ex- 
penses of  serious  needs  not  covered  by  other  aid  programs.  As 
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under  the  Disaster  Relief  Act,  this  assistance  would  be  provided  by 
Federal  agencies  with  appropriate  programs  and  expertise,  using 
money  from  the  Superfund,  and  not  directly  by  the  Environmental 
Protection  Agency. 

This  is  a  clarifying  amendment,  not  substantially  altering  the 
scope  of  intent  of  CERCLA. 

Offsite  Remedial  Action 

summary 

This  section  amends  section  101(24)  of  the  Act  to  eliminate  an  ex- 
isting bias  in  favor  of  on-site  disposal  as  the  preferred  remedial 
action.  The  amendment  will  allow  off-site  disposal  as  part  of  reme- 
dial action  with  no  need  for  any  special  findings  by  the  President. 

DISCUSSION 

Section  101(24)  of  CERCLA,  which  defines  "remedy  or  remedial 
action,"  provides  that  additional  threshold  criteria  must  be  met 
before  the  President  may  undertake  off-site  disposal  of  hazardous 
substances.  This  creates  a  bias  against  off-site  disposal  and  reflects 
past  Congressional  emphasis  on  disposal  on-site  as  a  preferred  re- 
medial action. 

The  objective  of  the  amendment  is  to  eliminate  the  statutory  bias 
for  on-site  remedies  by  making  the  statute  neutral  with  regard  to 
on-site  or  off-site  remedies.  Off-site  treatment  and  other  alternative 
technologies  are  often  preferable  to  on-site  land  disposal. 

The  primary  effect  of  this  amendment  will  be  to  reduce  the  pro- 
liferation of  sites  requiring  monitoring  in  perpetuity  (by  consolidat- 
ing wastes  from  many  sites  into  one  larger  and  closely  monitored 
facility),  by  recognizing  the  value  of  permanent  off-site  remedies 
such  as  treatment. 

Alternative  Water  Supplies 

summary 

The  reported  bill  defines  the  term  '  'alternative  water  supplies" 
in  new  section  101(34)  to  include,  but  not  be  limited  to,  drinking 
water  and  household  water  supplies 

DISCUSSION 

The  current  law  authorizes  the  provision  of  alternative  water  su- 
plies  in  removal  and  both  remedial  actions.  The  Committee  was 
made  aware  of  situations  in  which  this  authority  has  been  used  to 
replace  drinking  water  but  not  household  water.  This  section 
makes  it  clear  that  household  water  must  be  replaced  when  this 
authority  is  invoked.  The  prompt  provision  of  household  water  sup- 
plies should  minimize  the  unfortunate  situations  in  which  citizens 
are  bathing,  washing  clothes,  and  carrying  out  household  chores 
with  water  contaminated  by  a  release  under  this  Act. 

The  replacement  of  all  water,  not  just  that  used  for  drinking,  is 
important  for  protection  of  human  health.  For  many  chemicals,  es- 
pecially volatile  organics,  the  major  exposure  route  is  not  through 
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consumption  in  drinking  water,  but  inhalation  after  the  volatile 
liquids  enter  the  household  atmosphere  due  to  showering,  launder- 
ing, cooking,  etc.  Similarly,  for  some  chemicals  skin  absorption 
through  contaminated  clothing  can  be  a  significant  exposure  route. 
For  these  reasons,  prudence  demands  that  when  drinking  water 
supplies  are  replaced,  household  water  supplies  should  be  replaced 
as  well. 

Improvements  in  Notification  and  Penalties 

summary 

The  reported  bill  amends  section  103  of  the  Act  to  require 
prompt  notification  of  State  and  local  emergency  response  officials 
to  the  release  of  certain  hazardous  substances.  This  requirement 
applies  to  any  release  of  a  hazardous  substance  with  a  reportable 
quantity  established  under  section  102  of  one  pound  or  less,  and  to 
releases  of  any  other  hazardous  substance  in  quantities  exceeding 
that  determined  by  the  President  by  regulation  potentially  to  re- 
quire emergency  responses. 

Section  103(b)  of  the  Act  is  also  amended  to  increase  criminal 
penalties  for  failure  to  report  to  a  maximum  fine  of  $25,000  or  im- 
prisonment for  up  to  two  years,  or  both.  The  penalty  for  subse- 
quent convictions  is  a  fine  of  up  to  $50,000  or  imprisonment  for  up 
to  five  years,  or  both.  In  addition,  the  maximum  fine  for  destruc- 
tion or  falsification  of  records  under  section  103(d)(2)  is  increased  to 
$25,000,  and  the  maximum  fine  for  failure  to  comply  with  an  order 
under  section  106  is  increased  to  $10,000  per  day. 

The  reported  bill  adds  a  new  subsection  (g)  to  section  103,  estab- 
lishing an  administrative  civil  penalty  for  failures  to  provide 
timely  notification  under  subsections  (a)  or  (b).  The  penalty  is  grad- 
uated, at  not  more  than  $10,000  for  the  first  failure,  $25,000  for  a 
second  violation  by  the  same  person,  $50,000  for  a  third  violation, 
and  $75,000  for  a  fourth  or  subsequent  violation.  Such  penalties 
may  be  assessed  by  the  President  after  notice  and  an  opportunity 
for  hearing.  District  court  review  of  the  penalty  is  on  the  record. 

discussion 

Section  103(a)  of  CERCLA  requires  any  person  in  charge  of  a 
vessel  or  facility  to  notify  the  National  Response  Center  as  soon  as 
the  person  in  charge  has  knowledge  of  any  release  of  a  hazardous 
substance  in  an  amount  that  equals  or  exceeds  the  reportable 
quantity  established  under  section  102.  These  notifications  serve  as 
one  basis  for  the  Federal  Government  to  determine  whether  re- 
sponse action  is  appropriate  for  the  release.  One  problem  that  has 
emerged,  however,  is  that  notification  of  the  National  Response 
Center  may  not  be  relayed  quickly  enough  back  to  the  State  and 
local  authorities  who  must  provide  the  first  line  of  emergency  re- 
sponse. The  reported  bill  corrects  that  problem  by  requiring  imme- 
diate direct  notification  of  State  and  local  emergency  response  offi- 
cials for  releases  of  highly  toxic  substances,  and  particularly  those 
determined  by  regulation  potentially  to  require  response  on  an 
emergency  basis.  In  these  emergency  situations,  every  minute  may 
count  in  taking  effective  action,  and  immediate  notification  of  local 
authorities  is  essential.  Ordinarily,  delays  in  making  the  required 
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notification  should  not  exceed  15  minutes  after  the  person  in 
charge  has  knowledge  of  the  release,  and  "immediate  notification" 
requires  shorter  delays  whenever  practicable. 

The  provision  of  this  notice  to  many  State  and  local  agencies 
may  be  a  problem,  particularly  in  areas  where  many  jurisdictions 
may  be  affected.  It  would  be  helpful  if  local  contingency  plans  or 
emergency  response  plans  would  identify  a  limited  number  of  local 
agencies  for  primary  notification.  It  this  were  done,  notice  to  such 
agencies  would  constitute  adequate  notice  under  section  103(a)  and 
(b). 

The  existing  statute  provides  only  criminal  penalties  for  failure 
to  report.  This  amendment  increases  the  criminal  penalty  and 
allows  the  administrative  imposition  of  civil  penalties.  Administra- 
tive civil  penalties  for  violations  of  notification  requirements  have 
several  advantages.  For  example,  civil  penalties  may  be  imposed  in 
situations  where  the  violations  do  not  merit  the  sanctions  associat- 
ed with  criminal  violations.  In  addition,  the  availability  of  an 
easily-imposed  civil  penalty  will  increase  the  incentive  to  comply 
with  the  notification  requirements.  Any  administrative  hearings 
conducted  pursuant  to  this  section  are  expected  to  be  informal,  i.e., 
not  subject  to  the  requirements  of  sections  554  or  556  of  title  5, 
United  States  Code.  Penalty  actions  may  be  brought  at  any  time 
after  the  failure  to  notify.  Use  or  non-use  of  the  administrative 
civil  penalty  in  no  way  affects  or  limits  the  President's  ability  to 
take  action  under  other  provisions. 

Hazardous  Substances  Inventory 

summary 

The  reported  bill  adds  subsections  (h)  and  (i)  to  section  103  of  the 
Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act  (CERCLA)  of  1980.  These  subsections  require  affected  fa- 
cility owners  or  operators  to  prepare  and  distribute  an  inventory  of 
hazardous  substances  and  their  characteristics. 

A  hazardous  substance  for  the  purpose  of  this  subsection  is  as  de- 
fined under  section  101(14)  of  CERCLA.  A  mixture  containing  1 
percent  or  more  of  such  a  hazardous  substance  is  considered  to  be  a 
hazardous  substance  under  this  subsection.  The  affected  facilities 
are  those  that  manufacture  a  hazardous  substance  or  store  6,000 
kilograms  or  more  of  a  hazardous  substance,  and  have  ten  or  more 
full-time  employees. 

The  inventory  is  required  to  be  completed  and  distributed  within 
six  months  after  enactment  and  at  least  every  two  years  thereaf- 
ter. Subsection  (h)  requires  affected  facilities  to  file  their  Material 
Safety  Data  Sheets  (MSDS),  already  required  by  the  Occupational 
Safety  and  Health  Administration  (OSHA),  as  part  of  the  inventory 
form.  OSHA  requires  affected  firms  to  indicate  through  the  MSDS 
the  name  of  the  substance,  its  characteristics,  adverse  health  ef- 
fects due  to  exposure,  proper  emergency  procedures  and  handling 
precautions.  Additionally,  this  subsection  requires  affected  facility 
owners  or  operators  to  provide  data  on  the  use,  emissions,  dis- 
charge, and  disposal  of  each  hazardous  substance.  Current  emis- 
sions information  used  to  satisfy  Federal  or  State  statutory  envi- 
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ronmental  reporting  requirements  may  be  used  on  the  inventory, 
where  appropriate. 

The  facility  owner  or  operator  is  required  to  distribute  the  inven- 
tory form  to  State  and  local  emergency  response  personnel;  the 
State  police,  health,  and  environmental  departments;  area  police 
and  fire  departments;  area  emergency  medical  services;  area  hospi- 
tals; area  libraries;  and  the  President. 

The  President  is  required  to  establish  an  "800"  telephone 
number  that  is  staffed  24  hours  per  day  to  answer  questions  about 
the  inventory  and  information  it  contains.  The  telephone  number 
must  also  be  computer  accessible. 

The  President,  or  the  President's  designee,  may  verify  the  data 
contained  in  the  inventory  using  the  authority  of  existing  section 
104(e)  of  CERCLA.  Information  submitted  on  the  inventory,  except 
health  and  safety  data,  is  subject  to  the  provisions  of  18  U.S.C.  sec- 
tion 1905.  The  penalty  for  false  or  knowing  omission  of  material 
statements  is  a  maximum  fine  of  $25,000  or  imprisonment  for  not 
more  than  one  year,  or  both. 

State  laws  requiring  equivalent  or  different  information  are  ex- 
plicitly not  preempted  by  this  amendment. 

The  amendment  also  requires  that  the  list  of  substances  for 
which  the  inventory  is  required  be  updated  every  two  years  by  the 
Director  of  the  National  Toxicology  Program  (NTP),  in  consultation 
with  other  appropriate  agencies.  The  list  prepared  by  the  NTP 
shall  be  promulgated  by  the  President  unless  the  President  demon- 
strates that  the  risk  posed  by  a  particular  chemical  is  not  equal  to 
or  greater  than  the  risk  posed  by  hazardous  substances  already 
listed. 

DISCUSSION 

The  Hazardous  Substances  Inventory,  required  under  this  sec- 
tion, is  designed  as  an  initial  and  continuing  monitor  on  the  move- 
ment of  hazardous  substances,  an  aid  to  regulatory  efforts  under 
environmental  statutes  in  minimizing  releases  of  such  substances, 
and  a  method  for  preparing  appropriate  response  authorities  to 
handle  releases  of  hazardous  substances  in  an  effective  manner.  In 
this  way,  both  human  health  and  the  environment  can  be  better 
protected.  It  will  remedy  a  deficiency  in  the  amount  and  availabil- 
ity of  current  information  concerning  the  production,  use,  and  dis- 
posal of  hazardous  substances. 

This  amendment  is  based  on  the  New  Jersey  right-to-know  legis- 
lation, which  has  an  inventory  component.  The  State  inventory 
and  distribution  of  the  inventory  to  the  community  is  widely  sup- 
ported by  recipients  of  the  inventory,  industry,  and  the  general 
public.  In  1978,  before  the  passage  of  the  New  Jersey  right-to-know 
legislation,  the  New  Jersey  Department  of  Environmental  Protec- 
tion conducted  an  industrial  survey.  New  Jersey's  experience  with 
the  survey  is  encouraging;  within  two  months  State  officials  re- 
ceived over  7,000  responses  to  their  inventory  form. 

This  amendment  and  the  notification  and  penalties  amendment 
to  section  103(a)  of  CERCLA  work  in  concert  to  upgrade  the  quality 
and  timeliness  of  information  that  is  provided  to  State  and  local 
emergency  response  and  medical  personnel.  Other  amendments, 
consistent  with  those  in  the  reported  bill,  may  be  considered  by  the 
Committee  as  possible  floor  amendments  for  the  purpose  of  ad- 
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dressing  emergency  planning  for  facilities  as  well  as  release  pre- 
vention, containment,  and  countermeasures. 

While  there  is  broad  need  for  additional  information  about 
chemicals  in  commerce,  the  inventory  requirements  of  this  section 
apply  only  to  those  substances  considered  to  be  hazardous  under 
section  101(14)  of  CERCLA.  This  definition  encompasses  substances 
that  are  designated  as  hazardous  under  the  Clean  Water  Act,  the 
Solid  Waste  Disposal  Act,  the  Clean  Air  Act,  and  the  Toxic  Sub- 
stances Control  Act,  as  well  as  substances  specifically  designated 
under  CERCLA. 

The  list  of  hazardous  substances  that  is  covered  by  this  amend- 
ment is  intended  to  be  reviewed  and  modified  by  the  National  Toxi- 
cology Program,  with  the  consultation  of  appropriate  Federal  agen- 
cies, every  two  years.  The  Administrator  is  to  promulgate  this  list 
within  six  months  unless  there  is  a  reasonable  basis  for  concluding 
that  the  substances  added  by  NTP  do  not  present  an  equal  or 
greater  risk  than  those  substances  already  listed.  In  making  this 
determination,  it  is  expected  that  the  Administrator  will  consider 
both  acute  and  chronic  health  effects  and  environmental  effects  of 
the  substance  in  question. 

For  the  purpose  of  this  amendment,  a  "hazardous  substance"  in- 
cludes mixtures  that  contain  one  percent  or  more  of  such  hazard- 
ous substances.  This  mixture  rule  is  similar  to  that  under  the 
Hazard  Communication  Standard  promulgated  by  OSHA,  and  is 
different  from  the  RCRA  mixture  rule,  under  which  all  mixtures 
containing  any  amount  of  a  hazardous  waste  are  considered  haz- 
ardous unless  specifically  delisted. 

This  use  of  the  mixture  rule  in  the  definition  of  "hazardous  sub- 
stance" does  not  extend  the  coverage  of  this  amendment  to  finished 
consumer  products  such  as  those  that  might  be  found  in  a  retail 
store,  where  such  products  do  not  present  a  threat  of  a  release 
from  a  facility.  This  is  consistent  with  the  definition  of  a  "facility" 
contained  in  existing  section  101(9)  of  CERLCA,  and  its  reference  to 
consumer  products. 

Not  all  facilities  that  have  hazardous  substances  of  the  premises 
are  covered.  The  scope  of  the  amendment  is  restricted  to  include 
all  manufacturers  of  a  hazardous  substance  or  facilities  that  store 
more  than  6,000  kilograms  of  such  a  substance  after  the  date  of  en- 
actment. This  latter  requirement  is  consistent  with  permitting  re- 
quirements under  the  Hazardous  and  Solid  Waste  Amendments  of 
1984,  which  allow  certain  small  quantity  generators  to  store  not 
more  than  6,000  kilograms  of  hazardous  waste  without  a  permit  for 
up  to  six  months  (rather  than  the  general  rule  of  90  days).  A  final 
limitation  is  that  facility  owners  or  operators  must  have  at  least 
ten  full-time  employees. 

The  contents  of  the  inventory  are  based  on  the  New  Jersey  right- 
to-know  legislation  and  the  Material  Safety  Data  Sheet  required  by 
OSHA.  The  MSDS  requires  primarily  identification  of  the  sub- 
stance and  health  and  safety  data  so  emergency  response  and  med- 
ical personnel  can  appropriately  respond  to  releases  of  and  expo- 
sure to-  the  hazardous  substance.  Recognizing  that  this  is  insuffi- 
cient to  provide  a  full  view  of  possible  exposure  pathways,  the 
amendment  also  requires  facility  owners  and  operators  to  provide 
data  on  the  emissions,  discharges,  and  disposal  of  the  hazardous 
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substance.  The  inventory  will  therefore  begin  to  track  substances 
that  may  be  constituents  of  future  Superfund  sites. 

The  President  should  use  the  form  that  follows  as  a  basis,  con- 
sistent with  this  subsection,  for  the  inventory  form  the  President  is 
required  to  publish  within  60  days  after  enactment.  As  stated  in 
the  amendment,  this  requirement  is  exempt  from  the  Paperwork 
Reduction  Act  and  the  Office  of  Management  and  Budget  Circular 
A-40  so  that  this  deadline  will  be  met  by  the  Presiojent. 
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Part. ii  '  selected  substance  report 

C3MP4.ETE  ONE  FORM  FOR  EACH  SELECTED  SUBSTANCE 


FOR  DEP  USE 


Nams  and  i-Ocation  of  Plant 


Selected  Substance  Name 


Briefly  Oescrioe  Its  Use  On  TMe  Site: 


3.    MAXIMUM  INVENTORY 


COMPLETE  THE  FOLLOWING  INFORMATION 
FOR  TME  PLANT  BASED  ON  1978  USAGE                  \ 

ENTER  THE  ACTUAL 
OR  ESTIMATED  AMOUNTS 

f    USE  THE  RE-    ! 
JCUESTEO  UNITS 

ACT- 
UAL 

!  ESTI- 
i MATEO 

^\    4.    QUANTITY  PRODUCED  ON  SITE 

j    lbs/yr. 

i 

3      5.    QUANTITY  3FOUGHT  ONTO  SITE 
cr 

|    lbs/yr.             ; 

g_     3.    QUANTITY  CONSUMED  ON  SITE 

|     lbs/yr. 

X      7.    QUANTITY  SHIPPED  OFF  SITE 
2f'           AS  (OR  IN)  PRODUCT 

;     lbs/yr. 

! 

g      9.    TOTAL  STACK  EMISSIONS  OF 

1     lbs/yr.             | 

.3            SELECTED  SUBSTANCE 

max  1  os/ day    i 

(1 

10.    TOTAL  FUGITIVE  EMISSIONS  OF 

i     lbs/yr. 

h           SELECTED  SUBSTANCE 

1    max  lbs/day   ' 

j;  -2.    TOTAL  DISCHARGE  CF  SELECTED 
£  SUBSTANCE  INTO  PUBLICLY  OWNED 

$  TREATMENT  '.VORK3 


.    DISPOSAL  OF  .VASTS  CONTAINING  THE  SELECTED  SUBSTANCE 

LOCATION  OF  FINAL 

DISPOSAL  SITE 
NAME  ANO  AOORESS 

PHYSICAL 

STATE 
TABLE  A 

DISPOSAL 
METHOO 
TABLE  B 

CUANTITY  OF  SELECTED 

SUBSTANCE  OISPOSED 

(lb«) 

FOR  OEP  USE 

TABLE  A 
PHYSICAL  STATE 
»-Ol  Sono 

■v-02  L.quia 
:.-oa  i:jrv 

.w-I9  ctr.er  ssecfy 


TA8L3  3 
DISPOSAL  METHODS 

\i-0l  Comcostinq 
M-32  Evaocrancn 
M-03  -folding  TinK 

VI-07  Land  3uriai 
VI-08  Land  Soreading 
m-09  Neutralization 

M-:3  Surraca  «ater 
'M'i  Suosuriace  iys 

\t-yx  incineration 

M-'O  Ccean 

'.i-'5  ;;rav    rr-gatior 

M-05   meeticn  .Veil 
W-B8  .agocn 

'f.-'Z  Sanitary  .iocd  : 

M-"  :::reo  ;n  Site 
M--8  ::-.er    jcsc:' . 
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In  compiling  this  information,  the  amendment  states  that  emis- 
sions reporting  information  used  to  satisfy  Federal  and  State  envi- 
ronmental laws  may  also  be  used  on  the  inventory,  where  appropri- 
ate. This  means  that  such  person  would  not  have  to  undertake  a 
new  waste  monitoring  program,  for  example,  provided  data  collect- 
ed for  other  purposes  are  accurate.  However,  it  is  also  important  to 
assure  uniformity  within  the  database  when  inventory  reports 
from  various  persons  are  combined.  Therefore,  the  President  may 
require  persos  submitting  inventory  forms  to  convert  existing  data 
to  common  units  for  the  purpose  of  reporting  under  this  subsection. 

In  order  to  facilitate  consistency  in  reporting,  facility  owners  and 
operators  submitting  inventories  should  state  the  method  relied 
upon  for  their  emissions  calculations,  if  the  original  data  was  in 
quantities  different  from  those  required  under  the  hazardous  sub- 
stances inventory.  The  President  may  wish  to  promote  further 
standardization  and  reliability  be  developing  methods,  or  including 
methods  from  other  programs,  when  publishing  the  inventory  form 
for  calculating  or  estimating  emissions.  These  can  be  used  by  af- 
fected facility  owners  and  operators  so  units  are  calculated  or  esti- 
mated by  reliance  on  the  same  methodology. 

Additionally,  estimates  may  be  used  where  the  information  is  not 
otherwise  reasonably  ascertainable.  Information  is  reasonably  as- 
certainable under  this  subsection  where  it  is  generally  known  to 
others  similarly  situated  or  is  capable  of  being  obtained  at  reasona- 
ble cost.  Thus,  in  situations  where  owners  or  operators  of  similarly 
sized  facilities  generally  know  what  their  hazardous  substances 
emissions  are,  all  other  facilities  in  the  same  category  should  pro- 
vide similar  information. 

The  inventory  is  to  be  distributed  by  the  facility  owner  or  opera- 
tor to  State  and  local  entities  specified  in  the  amendment  and  the 
President  and  to  the  public  upon  request.  The  purpose  of  this  dis- 
tribution is  to  provide  adequate  and  timely  circulation  of  the  inven- 
tory so  those  who  might  be  affected  by  a  release  would  have  access 
to  relevant  data  concerning  the  hazardous  substance.  Several  wit- 
nesses testified  as  to  the  difficulties  which  confront  emergency  re- 
sponse personnel  when  they  are  called  upon  to  respond  to  the  re- 
lease of  a  substance  with  unknown  characteristics  and  dangers. 
Access  to  the  information  contained  on  the  inventory  should  dimin- 
ish this  problem.  In  addition,  the  amendment  creates  a  mechanism 
for  providing  basic  information  about  hazardous  substances,  their 
releases  to  the  environment,  and  potential  health  effects  to  the 
general  public.  In  a  report  to  the  Committee,  the  Congressional  Re- 
search Service  estimated  that  96  million  persons  live  in  proximity 
to  facilities  manufacturing  chemicals. 

In  order  to  meet  the  goals  of  making  the  inventory  available 
widely  and  in  a  timely  fashion,  the  President  is  requiring  in  sub- 
section (h)(6)  to  establish  a  toll-free  telephone  number  that  is 
staffed  24  hours  a  day.  The  President  is  required  to  inform  State 
and  local  officials  within  60  days  of  establishment  of  such  tele- 
phone number  and  its  accessibility  by  computer,  so  States  may  uti- 
lize this  information,  by  computer  or  other  means.  The  President 
should  conduct  educational  programs  to  alert  the  public  about  the 
availability  of  the  (800"  number  and  the  inventory.  This  provision 
is  intended  to  expand  the  access  to  the  inventory.  Similarly,  the  re- 
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quirement^that  H;heM=ff3mBer  be  computer  accessible  enlarges  the 
population  that  can  gain  meaningful  access  to  information  about 
these  hazardous  substances.  This  information  should  be  computer- 
ized as  quickly  as  possible  in  order  to  make  it  accessible  to  Federal 
(within  EPA  as  well  as  outside  the  agency)  and  State  officials  and 
public.  The  President  may  wish  to  utilize  the  information  manage- 
ment systems  developed  by  the  EPA  Office  of  Toxic  Substances  for 
this  purpose,  rather  than  create  a  new  system.  Modification  of  the 
existing  system  to  accommodate  information  obtained  under  this 
section  can  be  accomplished  within  three  months  at  a  cost  of  ap- 
proximately $50,000,  according  to  the  EPA.  It  is  expected  that  the 
President  will  maintain  the  inventory  information. 

The  amendment  also  provides  that  the  President  may  verify  data 
submitted  in  the  inventory,  using  the  authority  in  section  104(e)  of 
CERCLA.  The  same  paragraph  addresses  the  issue  of  protected 
business  information.  Protection  is  afforded  under  18  U.S.C.  Sec- 
tion 1905  for  qualified  data,  except  for  health  and  safety  data  (in- 
cluding release  data),  which  is  specifically  denied  protection  under 
existing  section  104(e)(2)  of  CERCLA.  As  in  other  environmental 
laws,  release  data  is  not  entitled  to  protection.  It  is  expected  that 
few,  if  any,  claims  for  protection  would  be  made,  and  all  such 
claims  would  be  closely  scrutinized  by  the  Administrator  and  the 
States.  This  is  particularly  true  regarding  any  potential  claims  of 
confidentiality  for  identification  of  the  hazardous  substance.  The 
value  of  the  health  and  safety  data  (which  is  excluded  from  protec- 
tion) and  other  information  required  in  the  inventory  is  dependent 
upon  some  identification  of  the  hazardous  substance. 

Penalties  for  failure  to  comply  with  the  provisions  of  the  invento- 
ry amendment  are  the  same  criminal  sanctions  adopted  for  other 
violations  of  Superfund:  $25,000  maximum  fine  upon  conviction 
and  up  to  one  year  imprisonment  or  both. 

Many  states  have  responded  to  the  lack  of  adequate  data  about 
hazardous  substances  by  enacting  their  own  legislation.  While  this 
amendment  establishes  a  national  inventory  system,  it  in  no  way 
preempts  States  from  continuing  or  initiating  their  own  inventory 
of  hazardous  substances  that  are  within  their  borders,  regardless  of 
whether  the  information  required  by  the  States  is  equivalent  or  in 
addition  to  the  information  required  to  be  provided  in  this  section. 

Compliance  with  this  section  over  the  next  few  years  should  pro- 
vided a  sound  basis  for  determining  where  hazardous  substances 
are  being  produced  and  what  is  happening  to  them  after  they  are 
produced.  This  information  is  essential  in  reducing  human  and  en- 
vironmental exposures  to  hazardous  substances. 

Scope  of  Program 

summary 

This  section  amends  section  104  (response  authorities)  to  clarify 
that  the  President  should  give  primary  attention  to  releases  which 
may  present  a  public  health  threat  and  that  the  President  has  the 
discretion  to  decide  when  responsible  parties  are  authorized  to  con- 
duct response  in  lieu  of  Fund-financed  response.  It  also  makes 
more    explicit    the    fact    that    certain    circumstances    which    may 
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present  genuine  threats  to  human  healthy  welfare  or  the  environ- 
ment are  not  within  the  scope  of  CERCLA.  -^-,.  „-.~ -..,, 

DISCUSSION 

Authority  to  respond 

Section  104(a)(1)  of  the  Act  currently  authorizes  response  action 
"unless  the  President  determines  that  such  removal  or  remedial 
action  will  be  done  properly  by  the  owner  or  operator  of  the  facility 
...  or  by  any  other  responsible  party."  Some  parties  have  argued 
that  the  President  cannot  act  unless  the  President  determines  that 
no  other  person  will  properly  perform  the  response.  Such  an  inter- 
pretation would  result  in  extensive  negotiations  and  evaluations 
that  are  time-consuming  and  that  delay  response.  This  amendment 
clarifies  that  the  Federal  government  may  authorize  the  owner  or 
operator  of  any  other  responsible  party  to  perform  the  response 
action  if  the  President  determines  that  such  action  will  be  done 
properly.  This  determination  need  not  be  made  in  every  case.  The 
President  may  undertake  a  response  action  without  making  such  a 
determination.  The  Federal  government  is  not  precluded  from  con- 
ducting a  response  action,  merely  because  responsible  parties  have 
indicated  a  willingness  to  take  some  from  of  response  action. 

Public  health  threat 

Although  CERCLA  broadly  authorizes  response  to  releases  or 
threatened  releases  of  hazardous  substances  pollutants,  or  contami- 
nants into  the  environment,  threats  to  public  health  should  be  the 
first  priority  of  Superfund  response  efforts.  This  does  not,  however, 
preclude  response  to  situations  which  pose  solely  an  environmental 
threat  if  the  President  considers  this  appropriate. 

Clarifying  the  program  s  scope 

CERCLA  response  authorities  are  extremely  broad,  but  there  are 
nevertheless  situations,  some  of  which  may  be  life-threatening, 
which  are  not  within  the  law's  scope.  The  Agency  has  encountered 
some  difficulties,  primarily  political,  in  restraining  CERCLA  re- 
sponses to  the  scope  of  the  law.  For  this  reason,  S.  51  proposes  to 
make  more  explicit  certain  areas  which  the  law  does  not  cover. 

Specifically,  S.  51  makes  more  clear  the  exclusion  from  remedial 
or  removal  action  of  a  release  or  a  threat  of  a  release: 

— of  a  naturally  occurring  substance  in  its  unaltered  form,  or 
altered  solely  through  naturally  occurring  processes  or  phe- 
nomena, from  a  location  where  it  is  naturally  found; 
— from  products  which  are  part  of  the  structure  of,  and  result 

in  exposure  within  a  facility;  and 
— into  public  or  private  drinking  water  supplies  due  to  deterio- 
ration of  the  system  through  ordinary  use. 
The  provision  on  naturally  occurring  releases  excludes  from  re- 
medial and  removal  action  situations  such  as:  arsenic  trioxide  con- 
tamination of  groundwater  that  is  a  result  of  natural  processes 
such   as   rainfall;    concentrations   of  hazardous   elements   in   the 
earth's   cusrt;   naturally  occurring  (and   undisturbed)   radioactive 
rocks  or  soils;   disease  or  contamination   resulting  from  animal 
waste  (e.g.  beaver  excrement);  or  high  concentrations  of  metal  (e.g. 
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selenium)  in  surface  or  groundwater  which  results  from  the  natu- 
ral leaching  of  these  metals  from  the  undisturbed  soil. 

Situations  that  are  not  addressed  by  this  amendment  and  that 
are  therefore  eligible  for  CERCIA  response  action  include,  for  ex- 
ample, hazardous  substances  in  a  lagoon  which  are  released  due  to 
overflow  caused  by  rainfall,  or  drums  that  have  deteriorated 
through  exposure  to  the  elements. 

The  Environmental  Protection  Agency  has  received  requests  to 
take  removal  or  remedial  action  in  situations  where  the  contami- 
nation was  from  building  materials  used  in  the  structure  and  was 
creating  an  indoor  hazard.  This  section  would  clarify  that  such  sit- 
uations are  not  subject  to  remedial  or  removal  action. 

In  addition,  although  CERCLA  can  and  does  address  contaminat- 
ed public  or  private  drinking  water  supplies,  some  communities 
have  begun  to  view  CERCLA  as  a  means  of  expanding  and  repair- 
ing existing  drinking  water  supplies.  If  the  drinking  water  supplies 
are  contaminated  as  a  result  of  general  deterioration  of  the  system 
rather  than  as  a  result  of  the  release  of  hazardous  substances, 
CERCLA  remedial  or  removal  action  is  not  within  the  law's  scope, 
even  if  there  is  a  threat  to  human  health. 

Savings  clause 

New  subsection  (b)(4)  provides  that,  notwithstanding  these  exclu- 
sions, the  President  can  provide  remedial  or  removal  action  if  the 
President  believes  that  the  release  or  threat  of  release  constitutes  a 
public  health  or  environmental  emergency  and  no  other  person 
with  the  authority  and  capability  will  respond  in  a  timely  manner. 

Statutory  Limits  on  Removal 

summary 

This  section  amends  section  104(c)(1)  of  the  Act  to  provide  an  ad- 
ditional and  independent  criterion  for  waiving  the  statutory  limits 
on  removal  actions  and  increase  the  six  month  duration  limitation 
to  one  year.  The  new  criterion  permits  removals  to  exceed  the  $1 
million  cost  and  one  year  duration  limitations  if  the  response 
action  is  "appropriate  and  consistent  with  permanent  remedy." 
The  amendment  assures  that  removals  accomplish  a  more  complete 
response,  if  such  response  is  appropriate  in  that  situation. 

DISCUSSION 

Section  104(c)(1)  of  CERCLA  limits  removal  actions  to  six  months 
in  duration  and  $1  million  in  cost  unless  certain  waiver  criteria  are 
met.  These  criteria  include:  a  finding  that  continued  action  is  nec- 
essary to  prevent  or  mitigate  the  emergency  and  to  protect  public 
health  and  the  environment,  and  that  assistance  would  not  other- 
wise be  provided  on  a  timely  basis. 

The  primary  effect  of  the  amendment  will  be  to  enhance  the 
President's  ability  to  implement  the  most  effective  response  in  re- 
moval situations.  Generally  the  amendment  will  assure  that,  where 
appropriate,  the  first  operable  units  of  remedial  actions  may  be 
considered  removals.  This  will  provide  the  Agency  with  increased 
flexibility  to  quickly  initiate  the  appropriate  response  action.  This 
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abilitjL^ta  implement  a  response  quickly  will  enhance  efforts  to  con- 
tain the  migration^ofa1^2?arei©ufe-«ubstances.  Thus,  it  will  result  in 
increased  public  health  and  environmental  protection: 'Responses 
may  also  become  less  costly,  since  hazardous  substances  may  be 
contained  before  they  migrate  to  a  much  larger  area  requiring 
greater  response. 

State  Credit 

summary 

Subsection  (a)  of  this  section  of  the  bill  amends  section  104(c)(3) 
of  current  law  to  allow  a  State  to  receive  credit  for  its  expenditures 
at  a  Superfund  site  made  prior  to  December  11,  1980,  and  to  apply 
such  a  credit  to  the  State's  share  of  cleanup  costs  at  other  Super- 
fund  sites. 

Subsection  (b)  of  this  section  allows  States  to  receive  credit  farm 
the  Environmental  Protection  Agency  for  the  expenditure  of  State 
funds  for  cleanup  costs  at  sites  on  the  National  Priority  List,  in  ad- 
vance of  any  obligation  of  Federal  funds  to  those  sites.  The  credit 
could  then  be  applied  against  the  State  share  of  cleanup  costs  at 
other  Superfund  sites. 

In  order  to  receive  this  credit,  a  State  is  required  to  have  entered 
into  a  cooperative  agreement  of  contract  for  this  purpose  under 
new  section  104(d)(1)  of  the  Act.  The  credit  will  only  be  granted  to 
the  State  for  reasonable,  documented,  direct  out-of-pocket  non-Fed- 
eral funds,  and  only  in  accordance  with  the  cooperative  agreement. 

DISCUSSION 

Under  current  law,  credit  that  is  granted  for  certified  State  ex- 
penditures made  during  the  "window"  period  of  January  1,  1978,  to 
December  11,  1980,  can  be  applied  only  toward  work  at  the  site  at 
which  the  credit  was  earned.  This  section  allows  the  State  to  apply 
a  credit  for  expenditures  during  this  period  to  other  sites  if  little  or 
no  work  remains  to  be  done  at  the  original  site,  or  if  the  certified 
expenditures  exceed  the  State's  share  of  the  cleanup  costs  at  the 
original  site. 

The  purpose  of  the  second  part  of  this  amendment  is  to  provide 
the  States  with  incentive  to  initiate  responses  at  sites  for  which  co- 
operative agreements  and  contracts  have  been  signed  at  the  fastest 
possible  pace.  This  provision  is  intended  to  complement  the  amend- 
ment to  the  Act  that  would  allow  States  to  enter  into  multisite  co- 
operative agreements.  Included  in  these  agreements  could  be  speci- 
fication of  the  types  of  actions  for  which  credit  is  allowed  under 
this  section. 

Funding  of  Remedial  Action  at  Facility  Operated  by  a  State 
or  Political  Subdivision 

summary 

The  reported  bill  amends  section  104(c)(3)(C)(ii)  of  the  Act  to 
impose  the  50  percent  or  greater  cost-share  only  at  those  facilities 
operated  directly  or  indirectly  by  the  State  or  political  subdivision. 
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DISCUSSION 

The  50  percent  cost-share  will  be  imposed  on  the  basis  of  oper- 
ation rather  than  ownership  of  the  facility  at  the  time  of  disposal 
of  hazardous  substances.  It  will  apply  to  sites  owned  and  operated 
by  the  State;  sites  owned  by  the  State  and  operated  by  a  private 
party  under  a  contract  or  lease  with  the  State;  and  sites  owned  by 
a  private  party  but  operated  by  the  State.  The  objective  of  the 
amendment  is  to  impose  the  cost-share  on  States  only  in  those 
cases  where  the  State  is  involved  in  the  operation  of  the  facility, 
either  directly  or  indirectly. 

The  amendment  also  provides  that,  for  purposes  of  this  amend- 
ment only,  the  term  facility  will  not  include  navigable  waters  or 
the  beds  underlying  those  waters,  and  thus  a  50  percent  cost  share 
will  not  be  imposed  on  States  for  response  actions  at  such  facilities. 

Selection  of  Remedial  Actions 

summary 

New  section  104(c)(4)(A)  requires  that  evaluations  of  the  cost-ef- 
fectiveness of  proposed  alternative  remedial  actions  reflect  long- 
term,  as  well  as  short-term  costs.  The  long-term  cost  must  include 
evaluation  of  the  operation  and  maintenance  costs  throughout  the 
lifetime  of  the  proposed  remedy. 

New  section  104(c)(4)(B)  provides  that  actions  leading  to  a  perma- 
nent solution  to  waste  contamination,  such  as  treatment,  are  to  be 
preferred;  short-term  containment  of  relief  measures  such  as  trans- 
ferring waste  from  one  site  to  another  is  to  be  considered  the  least 
favored  alternative. 

New  section  104(c)(4)(C)  defines  a  cleanup  standard  for  remedial 
actions  taken  under  this  Act,  either  Fund-financed  or  in  enforce- 
ment actions  (including  settlements  and  consent  decrees).  All  reme- 
dial actions  must  attain  a  degree  of  cleanup  and  control  of  further 
release  which,  at  a  minimum,  assures  protection  of  human  health 
and  the  environment.  However,  the  specific  remedy  at  each  site 
should  be  relevant  and  appropriate  to  the  circumstances  of  the  site. 

New  section  104(c)(4)(D)  provides  that  on-site  cleanup  or  contain- 
ment actions  are  not  required  to  be  permitted  under  subtitle  C  of 
the  Solid  Waste  Disposal  Act,  section  402  or  404  of  the  Clean  Water 
Act,  or  section  10  of  the  Rivers  and  Harbors  Act  of  1899,  but  that 
such  actions  must  satisfy  the  protection  of  human  health  and  the 
environment  requirements  of  subparagraph  (C). 

New  section  104(c)(4)(E)  retains  language  currently  in  the  statute, 
subject  to  the  new,  more  specific  requirements  of  this  paragraph. 
This  language  requires  that  when  selecting  appropriate  remedial 
actions,  the  need  to  protect  human  health  and  the  environment  at 
the  particular  site  in  question  must  be  balanced  against  the 
amounts  which  would  then  be  available  in  the  Fund  for  other  sites. 

DISCUSSION 

Under  current  law,  the  Administrator  is  required  to  select  cost- 
effective  remedial  actions.  New  section  104(c)(4)(A)  requires  that 
evaluations  of  the  cost-effectiveness  of  proposed  alternative  remedi- 
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al  actions  reflect  long-term,  as  well  as  short-term  costs.  Long-term 
costs  include  evaluation  of  the  operation  and  maintenance  costs 
throughout  the  lifetime  of  the  proposed  remedy.  Consideration  of 
long-term  costs  will  undoubtedly  lead  to  more  environmentally 
sound  decisions  in  favor  of  treatment  of  hazardous  wastes  as  op- 
posed to  short-term  measures  such  as  the  mere  relocation  or  trans- 
fer of  contaminated  material  to  another  site. 

Similarly,  subparagraph  (B)  stresses  the  need  to  move  toward 
complete  destruction  of  hazardous  substances. 

Subparagraph  (C)  addresses  a  number  of  issues  related  to  the 
degree  of  cleanup  to  be  achieved  by  remedial  actions.  At  a  mini- 
mum, all  remedial  actions  must  assure  protection  of  human  health 
and  the  environment.  However,  conditions  differ  at  each  site. 
Therefore,  the  specific  remedy  should  be  relevant  and  appropriate 
under  the  circumstances  present  at  each  site.  For  example,  the  mix 
of  wastes  and  the  size,  topography,  and  geology  and  other  impor- 
tant factors  for  one  site  will  likely  vary  from  any  other.  No  rigidly 
uniform  remedy  would  likely  be  the  best  at  all  of  these  sites.  This 
subsection  provides  flexibility  to  the  President  in  the  choice  of 
design  standards  selected  for  remedial  action,  rather  than  mandat- 
ing, for  example,  the  uniform  implementation  of  design  standards 
under  section  3004  of  the  Solid  Waste  Disposal  Act.  The  basic  per- 
formance standard  of  subtitle  C,  protection  of  human  health  and 
the  environment,  does  always  apply. 

Case-by-case  distinctions  should  be  made  in  design  requirements 
where  appropriate.  Remedial  actions  can  therefore  be  evaluated 
under  a  broad  spectrum  of  factors  including  cost  effectiveness  and 
technical  performance,  provided  that  the  remedy  chosen  always 
protects  human  health  and  the  environment. 

The  so-called  Fund-balancing  provision  of  subparagraph  (E)  is 
considered  necessary  to  assure  that  sites  are  cleaned  up  to  the 
greatest  degree  possible  without  sacrificing  the  protection  needed 
at  other  sites.  However,  the  Agency  may  not  use  this  provision  to 
unnecessarily  delay  cleanup  actions  because  of  this  balancing  test, 
but  rather  should  assure  that  available  funds  are  used  to  attack 
the  most  important  problem  sites.  Human  health  and  the  environ- 
ment must  be  protected  in  all  remedial  actions,  at  a  minimum. 

State  and  Federal  Contributions  to  Operation  and 
Maintenance 

summary 

The  reported  bill  adds  new  paragraphs  to  section  104(c),  provid- 
ing that  the  cleanup  of  contaminated  ground  and  surface  water  at 
sites  on  the  National  Priority  List  be  considered  remedial  action 
until  protection  of  human  health  and  the  environment  is  achieved, 
or  for  a  period  of  up  to  5  years  after  the  commencement  of  oper- 
ation of  ground  or  surface  water  treatment  measures,  whichever  is 
earlier.  Under  paragraph  (6),  after  the  special  taxes  and  general 
fund  authorizations  of  this  reauthorization  bill  are  obligated,  the 
costs  of  extended  remedial  action  under  paragraph  (5)  will  be  paid 
out  of  response  costs  recovered  to  the  Fund  for  responsible  parties. 
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DISCUSSION 


This  section  provides  that  the  funding  for  the  on-site  and  off-site 
cleanup  of  contaminated  ground  and  surface  water  be  shared  on  a 
90  percent  Federal  and  10  percent  State  basis  for  five  years  follow- 
ing the  construction  and  commencement  of  operation  of  such  treat- 
ment measures.  In  the  cases  where  pumping  and  treating  of  water 
or  other  technology  is  required,  the  five-year  period  would  begin 
after  this  technology  is  made  operational  for  continuous  use  or 
until  protection  of  public  health  and  the  environment  is  assured, 
whichever  is  earlier.  Under  current  EPA  policy,  the  costs  of  such 
operation  are  provided  on  a  90  percent  Federal  share  for  only  one 
year. 

The  Committee  felt  that  it  was  important  to  specify  what  the  fi- 
nancial obligation  of  the  Superfund  is  in  regard  to  the  cleanup  of 
ground  and  surface  water  contamination  at  sites  on  the  National 
Priority  List.  The  current  practice  of  the  Environmental  Protection 
Agency  is  to  finance  remedial  action  activities  such  as  the  removal 
of  drums,  excavation  of  soil,  and  initial  treatment  of  ground  and 
surface  waters  on  the  90/10  basis  provided  in  section  104(c)(3). 
Under  this  policy,  the  long-term  treatment  of  contaminated  water 
becomes  a  State  responsibility  one  year  after  all  other  remedial  ac- 
tions are  completed.  The  continued  treatment  of  contaminated 
water,  which  is  in  actuality  major  part  of  the  cleanup  program,  is 
considered  by  EPA  to  be  an  operation  and  maintenance  cost. 

The  distinction  between  remedial  action  and  operation  and  main- 
tenance should  be  based  on  the  degree  of  cleanup  that  has  been 
achieved.  This  section  determines  that  the  cleanup  of  ground  and 
surface  water,  whether  on  or  off-site,  is  a  remedial  action  until  the 
protection  of  human  health  and  the  environment  is  assured.  This  is 
the  minimum  requirement  for  remedial  action  under  section 
104(c)(4),  as  amended. 

The  Environmental  Protection  Agency  expressed  some  concern 
about  the  possibility  that  the  Agency  would  have  to  set  aside  funds 
during  this  five-year  authorization  period  to  finance  long-term 
cleanups  of  contaminated  ground  and  surface  water.  The  reported 
bill  addresses  this  concern  by  putting  a  five-year  time  limit  on  the 
mandatory  involvement  of  the  Federal  fund  in  such  treatment  ex- 
penses, and  by  specifying  that  expenses  accrued  after  the  reauthor- 
ization period  of  the  Act  be  paid  exclusively  from  responsible  party 
cost  recoveries. 

Siting  of  Hazardous  Waste  Facilities 

summary 

The  reported  bill  amends  section  104(c)  by  adding  a  new  para- 
graph providing  that,  effective  three  years  after  enactment,  a  State 
shall  not  receive  Superfund  money  for  remedial  actions  unless  the 
State  provides  assurances  that  there  will  be  adequate  capacity  and 
access  to  facilities  in  compliance  with  the  hazardous  waste  regula- 
tory program  under  subtitle  C  of  the  Solid  Waste  Disposal  Act  for 
the  treatment  or  diposal  of  all  that  state's  hazardous  wastes  for  the 
next  twenty  years. 
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DISCUSSION 

A  critical  step  in  the  implementation  of  a  rational,  safe  hazard- 
ous waste  program  is  the  creation  of  new  facilities  employing  the 
most  advanced  waste  management  technologies.  But  to  establish 
newer,  improved  facilities,  sites  on  which  these  facilities  can  oper- 
ate must  be  found  and  made  available.  Although  most  States  have 
enacted  or  have  pending  some  form  of  siting  legislation,  few,  if  any, 
have  developed  policies  and  siting  programs  that  will  assure  con- 
tinued facility  capacity  in  the  long  term.  Recognizing  that,  as  a 
general  rule,  States  are  not  moving  aggressively  to  avoid  the  cre- 
ation of  future  Superfund  sites,  an  amendment  on  siting  of  hazard- 
ous waste  facilities  was  adopted  by  the  Committee. 

This  section  of  the  bill  provides  that,  effective  three  years  after 
enactment,  a  State  shall  not  receive  Superfund  money  for  remedial 
actions  unless  the  State  provides  assurances  that  there  will  be  ade- 
quate capacity  and  access  to  RCRA-approved  facilities  for  the  treat- 
ment or  disposal  of  all  of  that  State's  hazardous  wastes  (other  than 
those  wastes  that  will  be  recycled)  for  the  next  20  years. 

Such  assurances  must  be  made  to  the  President.  The  President  is 
expected  to  delegate  the  Federal  responsibilities  under  this  amend- 
ment to  the  Administrator  of  the  Environmental  Protection 
Agency. 

The  availability  of  funds  for  "removal  actions"  is  not  affected. 
The  short-term,  emergency  cleanup  of,  for  example,  a  road  side 
spill  or  a  stack  of  drums  that  are  about  to  explode  could  proceed. 
What  will  be  withheld  are  funds  for  "remedial  actions,"  the  long- 
term,  permanent  clean-up  of  sites  on  the  National  Priority  List. 

To  avoid  a  cutoff  of  funds,  each  State  is  required  to  develop  State 
policies  and  siting  programs  that  will  make  the  best  use  of  existing 
facilities  in  the  short  term  and  will  assure  continued  facility  capac- 
ity in  the  long  term.  The  details  of  the  siting  process  will  differ  de- 
pending on  the  circumstances  of  each  State. 

A  site  in  every  State  is  not  required.  In  some  cases,  multi-state 
efforts  may  be  appropriate.  Use  of  binding  agreements  through 
interstate  compacts  guaranteeing  access  to  a  facility  is  only  one  ex- 
ample of  how  a  State  may  provide  the  requisite  assurances.  State 
or  local  ownership  and  operation  of  facilities  or  contracts  with  pri- 
vate facilities  may  also  suffice. 

The  rationale  for  this  requirement  is  straight-forward:  Superfund 
money  should  not  be  spent  in  States  that  are  taking  insufficient 
steps  to  avoid  the  creation  of  future  Superfund  sites.  Pressures 
from  local  citizens  place  the  political  system  in  an  extremely  vul- 
nerable position.  Local  officials  have  to  respond  to  the  fears  of  local 
citizens.  The  broader  social  need  for  safe  hazardous  waste  manage- 
ment facilities  often  has  not  been  strongly  represented  in  the  siting 
process.  A  common  result  has  been  that  facilities  have  not  been 
sited,  and  there  has  been  no  significant  increase  in  hazardous 
waste  capacity  over  the  past  several  years. 

In  1976,  the  Resource  Conservation  and  Recovery  Act  (RCRA) 
was  passed,  mandating  the  construction  of  needed  hazardous  waste 
facilities  and  placing  the  responsibility  for  siting  the  facilities  with 
the  States. 
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Unfortunately,  when  RCRA  was  first  passed,  Congress  failed  to 
anticipate  the  intensity  of  public  opposition  to  new  and  expanded 
waste  management  facilities.  While  everyone  wants  hazardous 
waste  managed  safely,  hardly  anyone  wishes  it  managed  near 
them.  This  is  the  NIMBY  syndrome  (not  in  my  backyard).  Yet  if 
the  RCRA  and  Superfund  programs  are  to  work— if  public  health 
and  the  environment  are  to  be  protected — the  necessary  sites  must 
be  made  available. 

This  is  not  a  new  issue.  In  1976,  RCRA  directed  the  States  to  de- 
velop plans  for  the  management  of  their  wastes,  including  hazard- 
ous wastes.  In  1980,  EPA,  the  National  Governors'  Association  and 
numerous  other  groups  and  institutions  produced  reports,  hand- 
books and  resolutions  on  the  siting  issue. 

Section  104  of  Superfund  already  requires  that  each  State  assure 
the  availability  of  a  RCRA  approved  facility  for  management  of 
materials  removed  from  a  site  before  remedial  action  can  begin. 
Unfortunately,  that  condition  has  been  largely  ignored  by  EPA  and 
the  States. 

Most  States  have  enacted,  or  have  pending  some  form  of  siting 
legislation.  Some  have  chosen  to  establish  siting  approval  boards; 
some  have  chosen  to  authorize  preemption  over  local  zoning  laws; 
some  have  authorized  State  acquisition,  operation  and  maintenance 
of  sites  through  existing  institutions  or  through  quasi-public  corpo- 
rations. Which,  if  any,  of  these  approaches  will  work  remains  to  be 
seen.  Merely  having  enacted  such  legislation,  however,  will  not  sat- 
isfy the  requirements  of  this  section.  Each  State  must  provide  as- 
surances that  their  legislative  program  can  work  and  will  be  used. 
There  are  a  number  of  obstacles  to  siting  new  hazardous  waste 
management  facilities.  These  include: 

— First,  lack  of  cooperation  among  interested  parties  who  dis- 
trust one  another's  motives  and  doubt  the  willingness  of  the 
other  parties  to  make  any  substantial  concessions  to  allevi- 
ate their  concerns.  Use  of  compensation,  mitigation  or  other 
measures  such  as  land  value  guarantees  or  the  posting  of 
bonds  to  finance  continued  water  supply  testing  and  the  like 
might  help  alleviate  some  of  these  problems. 
— Second,  lack  of  reliable,  objective  information  or  criteria  for 
evaluating  proposals  and  sites  and  citizens'  distrust  of  tech- 
nical information  provided  by  government  or  industry. 
— Third,  insufficient  public  perception  of  the  need  for  new 

treatment  facilities. 
— Finally,  the  most  distressing  problem,  leadership  by  govern- 
ment officials  at  all  levels  is  sorely  lacking. 
A  successful  siting  program  should  recognize  three  key  princi- 
ples: 

First,  a  complete  technical  analysis  of  all  proposed  sites  is  essen- 
tial prior  to  the  selection  of  a  particular  site.  This  analysis  should 
take  into  account  both  environmental  effects  (e.g.  from  the  hydrolo- 
gy, geology,  ecology,  etc.)  as  well  as  factors  based  on  the  proximity 
and  relation  of  the  facility  to  residences  and  institutions. 

Second,  site  selection  must  be  accompanied  by  full  public  partici- 
pation. This  involvement  should  start  at  the  beginning  of  facility 
planning,  and  should  continue  through  the  site  selection  and  ap- 
proval process.  It  should  be  accompanied  by  a  broad-scale  public 
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education  effort,  since  the  public  needs  to  become  a  knowledgable 
partner  in  site  selection  decisions. 

The  opposition  of  the  public  stems  in  part  from  the  fact  that  the 
procedures  for  citizen  involvement  have  been  neither  well  thought 
out  nor  carefully  applied.  Further,  the  standard  mechanism  for  in- 
volving the  public — the  public  hearing  routinely  becomes  a  crowd- 
ed, highly  emotional  exercise  in  mob  psychology.  In  addition,  the 
media  often  highlight  the  fears  of  the  opponents,  making  rational 
decisions  even  more  difficult  to  make. 

Third,  the  process  of  site  selection  should  find  a  way  to  transcend 
blaket  local  vetoes.  No  Community  should  be  able  to  remove  itself 
from  consideration  on  political  grounds  alone.  Everyone  must  take 
responsibility  for  assuring  that  adequate  sites  are  available. 

Cooperative  Agreements 

summary 

The  reported  bill  amends  section  104(d)(1)  of  the  current  law  to 
make  clear  that  contracts  and  cooperative  agreements  with  States 
can  be  on  a  multi-site  basis.  In  addition,  specific  activities  including 
enforcement  are  identified  as  eligible  for  funding  under  such  agree- 
ments. 

DISCUSSION 

The  Superfund  program  will  be  most  effective  if,  to  the  maxi- 
mum extent  possible,  Federal  and  State  governments  work  in  a  co- 
perative  manner  to  speed  the  cleanup  of  hazardous  releases  of  haz- 
ardous substances,  pullutants  and  contaminants.  The  Act  recog- 
nizes the  importance  of  the  State  role  by  authorizing  the  President 
to  enter  into  contracts  or  cooperative  agreements  with  States  for 
carrying  out  any  or  all  of  the  cleanup  authorities  included  Super- 
fund. 

The  Environmental  Protection  Agency  originally  interpreted  this 
authority  to  permit  only  contracts  or  cooperative  agreements  on  a 
site-by-site  basis.  However,  the  Agency  has  subsequently  recognized 
the  advantages  to  both  the  Federal  Government  and  the  States  of 
permitting  "multi-site"  cooperative  agreements,  so  that  actions  at 
several  sites  can  be  grouped  under  a  single  contract.  S.  2892  explic- 
itly clarifies  existing  law  to  authorize  the  President  to  enter  into 
contracts  or  cooperative  agreements  with  States  on  a  multi-site 
basis  as  well  as  on  a  single  site  basis  and  to  indicate  those  type  of 
actions  for  which  the  Hazardous  Substance  Response  Trust  Fund 
may  be  used  by  the  States. 

The  amendment  also  authorizes  the  Administrator  to  provide 
Funds  to  States  through  contracts  or  cooperative  agreements  for 
the  reasonable  costs  of  undertaking  enforcement  actions  against  re- 
sponsible parties  for  the  purpose  of  securing  site  responses  by  those 
parties. 

The  Environmental  Protection  Agency  only  recently  adopted  the 
policy  of  allowing  multi-site  cooperative  agreements.  This  amend- 
ment assures  the  continuity  of  this  policy.  In  addition,  the  amend- 
ment authorizes  States  to  enter  into  such  multi-site  agreements  on 
both  a  prospective  and  retrospective  basis.  The  first  multi-site  coop- 
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erative  agreement  granted  but  EPA,  on  a  prospective  basis,  was  to 
the  State  of  Pennsylvania,  for  actions  at  12  sites  not  previously  ad- 
dressed under  cooperative  agreements.  The  amendment  also  per- 
mits States  to  combine  existing  cooperative  agreements  under  new 
multi-site  agreements  (i.e.,  to  enter  multi-site  agreements  on  a  ret- 
rospective basis).  EPA  is  directed  to  establishs  guidelines  whereby 
States,  at  appropriate  times,  may  be  permitted  to  negotiate  new  co- 
operative agreements  which  combine  any  or  all  of  their  existing 
single  site  agreements. 

The  amendment  lists  those  types  of  actions  which  are  considered 
eligible  costs  under  cooperative  agreements.  In  addition  to  response 
costs,  these  include  related  activities  associated  with  the  overall 
implementation,  coordination,  enforcement,  training,  community 
relations,  site  inventory  and  assessment  efforts,  and  administrative 
of  remedial  activities  authorized  by  the  act.  With  the  exception  of 
enforcement  costs,  all  of  the  above  costs  are  currently  eligible  and 
therefore  do  not  constitute  a  change  from  current  policy. 

Enforcement  costs  are  included  in  this  list  to  improve  the  capa- 
bility of  States  to  undertake  enforcement  actions  against  responsi- 
ble parties  for  the  purpose  of  securing  site  response  by  those  par- 
ties. Eligible  enforcement  costs  include,  but  are  not  limited  to,  the 
costs  of  information  gathering,  discovery,  expert  witnesses  and 
other  expenses  related  to  litigation  or  administrative  enforcement, 
and  State  oversight  of  private  party  responses  to  the  extent  such 
oversight  costs  are  not  otherwise  provided  by  those  private  parties. 

Nothing  in  section  104(d)(1)  shall  preclude  the  President  from 
taking  a  separate  enforcement  action  against  those  parties  includ- 
ed in  a  State  enforcement  action,  nor  require  him  to  enter  into  a 
cooperative  agreement  or  contract  prior  to  undertaking  a  Federal 
enforcement  action. 

One  substantial  advantage  of  multi-site  cooperative  agreements 
is  that  they  will  better  enable  EPA  and  the  States  to  more  effec- 
tively and  efficiently  use  and  target  their  limited  resources.  Under 
a  multi-site  agreement,  a  State  would  be  able,  with  EPA's  concur- 
rence, to  shift  funds  from  one  site  to  another  included  under  the 
same  multi-site  cooperative  agreement.  This  provision  will  allow 
States  and  EPA  to  quickly  deobligate  funds  from  sites  for  which 
they  were  originally  slated  but  no  longer  needed,  or  not  needed  at 
the  moment,  and  reobligate  the  funds  for  activities  needed  at  an- 
other site,  without  going  through  the  current  lengthy  process  of 
EPA  withdrawing  the  monies  to  the  Hazardous  Substances  Re- 
sponse Trust  and  then  negotiating  a  new  cooperative  agreement  for 
reobligating  the  funds  to  the  State. 

Access  and  Information  Gathering 

summary 

As  amended  by  the  reported  bill,  section  104(e)  of  CERCLA  re- 
states the  authority  of  the  President  to  request  information  con- 
cerning the  treatment,  storage,  disposal,  or  handling  of  hazardous 
substances,  and  to  enter  premises  where  hazardous  substances 
were  generated,  stored,  treated,  disposed,  or  transported.  This 
amendment  clarifies  that  the  President  also  has  the  power  to 


618 


26 

compel  compliance  with  information- and- access -requests  and  clari- 
fies and  confirms  the  broad  reach  of  the  President's  authority.. 

DISCUSSION 

Currently,  authority  to  enforce  information  requests  under 
CERCLA  is  implicit.  In  addition,  there  is  no  explicit  language  to 
compel  parties  to  provide  access  to  the  site  or  adjacent  areas. 
Courts  have  consistently  granted  the  government's  requests  for 
access  and  information;  moreover,  landowners  frequently  provide 
access  and  information  voluntarily.  Express  statutory  authority, 
however,  will  encourage  private  parties  to  consent  to  access  and  in- 
formation requests.  The  amendment  provides  this  express  statutory 
authority,  and  also  facilitates  the  process  by  which  the  President 
can  obtain  judicial  enforcement  of  requests  for  information  and 
access.  Administrative  orders  issued  under  this  section  will  be 
within  the  preclusion  of  pre-enforcement  review  provided  by  sec- 
tion 113  of  CERCLA  as  amended. 

This  amendment  establishes  procedures  for  the  President  to 
issue  orders  for  access  and  information.  The  President  is  to  notify 
potential  recipients  of  orders  and  provide  an  opportunity  for  con- 
sultation. The  amendment  also  provides  a  mechanism  for  seeking  a 
Federal  court  injunction  barring  interference  with  information  or 
access  requests.  Penalties  are  specified  for  violations  of  administra- 
tive orders. 

The  amendment  confirms  the  broad  access  authority  that  the 
Congress  originally  intended  when  CERCLA  was  enacted  in  1980. 
Access  is  authorized  concerning  establishments  or  other  places  or' 
properties  not  only  when  hazardous  substances  are,  may  be,  or 
have  been  generated,  stored,  treated,  disposal  of,  or  transported 
from,  but  also  where  there  has  been  or  may  have  been  a  release  or 
threatened  release.  Further,  entry  is  permissible  to  determine  the 
need  for  response  or  the  appropriate  response  or  to  effectuate  a  re- 
sponse. Thus,  government  representatives,  including  authorized 
contractors,  may  not  only  enter  sites  of  known  or  suspected  re- 
leases themselves,  but  also  may  enter  adjacent  properties  to  deter- 
mine whether  a  release  of  threatened  release  has  occurred  or  to 
undertake  other  activities  necessary  to  a  response  action.  The 
amendment  also  preserves  the  President's  authority  to  obtain 
access  or  information  through  any  other  lawful  means.  For  exam- 
ple, in  exigent  circumstances,  where  the  President  has  a  reasona- 
ble basis  to  believe  that  documents  may  be  destroyed  or  site  condi- 
tions changed  if  a  request  for  access  or  information  were  made,  the 
President  may  obtain  an  ex  parte  warrant  for  entry,  access  to  docu- 
ments, sampling,  or  other  needed  activities. 

Health  Related  Authorities 

summary 

The  reported  bill  amended  section  104(i)  of  the  Act  by  adding 
twelve  new  paragraphs  relating  to  health  assessments,  health  stud- 
ies, and  other  authorities  of  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR).  These  are  described  in  detail  in  the  Dis- 
cussion below.  In  addition,  the  bill  amends  section  111(c)(4)  to  clari- 
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fy  that  all  the  work  of  ATSDR,  including  toxicologic  and  other  lab- 
oratory studies,  health  assessments,  and  epidemiologic  studies,  are 
to  be  paid  out  of  Superfund.  A  new  section  lll(n)  is  added,  making 
available  not  less  than  5  percent  of  the  annual  appropriation  out  of 
the  Fund  (or  $50,000,000,  whichever  is  less)  for  each  fiscal  year,  di- 
rectly to  the  Agency  for  Toxic  Substantes  and  Disese  Registry. 
ATSDR  is  expected  to  cooperate  and  communicate  with  the  Envi- 
ronmental Protection  Agency  in  the  implementation  of  these  au- 
thorities. 

The  bill  amends  section  3019  of  the  Solid  Waste  Disposal  Act,  re- 
quiring certain  information  on  exposure  to  hazardous  substances 
released  from  hazardous  waste  disposal  facilities  to  be  made  avail- 
able by  the  owner  or  operator.  Finally,  the  reported  bill  makes  sev- 
eral technical  amendments  to  section  104(i)  of  current  law. 

DISCUSSION 

From  the  outset  of  its  efforts  to  address  the  problem  of  toxic 
chemicals,  the  Congress  has  been  concerned  by  the  likelihood  that 
releases  of  hazardous  substances,  pollutants  and  contaminants  into 
the  invironment  pose  a  significant  threat  to  public  health.  The 
public,  as  well  as  the  scientific  community,  has  suggested  that  fa- 
cilities or  release  of  hazardous  substances  and  other  toxic  chemi- 
cals may  be  threating  the  health  of  nearby  residents  due  to  their 
presence. 

Partially  for  this  reason  the  Comprehensive  Environmental  Re- 
sponse, Compensation  and  Liability  Act  contains  section  104(i),  es- 
tablishing the  Agency  for  Toxic  Substances  and  Disease  Registry 
(ATSDR),  which  is  required  to  undertake  and  coordinate  health-re- 
lated activities  for  toxic  chemicals  generally  and  superfund  specifi- 
cally. 

Despite  this  requirement,  ATSDR  was  not  immediately  estab- 
lished by  the  Secretary  of  Health  and  Human  Serices.  A  lawsuit  by 
outside  private  organizations  was  ultimately  necessary  to  compel 
the  Agency's  establishment. 

To  date,  ATSDR  has  failed  to  receive  adequate  funding  under  the 
Superfund  program,  and  without  additional  assured  funds  and  per- 
sonnel the  Agency  will  be  unable  to  carry  out  is  mandated  func- 
tions. The  health-related  amendments  in  S.  51,  as  reported,  are  de- 
signed to  improve  upon  the  original  health  authorities  contained  in 
section  104(i)  of  CERCLA.  In  general,  the  health-related  authorities 
of  the  Act  have  not  been  adequately  exercised.  Congress  has  ad- 
dressed this  issue  on  an  ad  hoc  basis,  year-by-year,  by  increasing 
the  appropriations  for  ATSDR  and  otherwise  encouraging  complete 
implementation  of  the  law's  provisions.  The  amendments  in  S.  51 
as  reported  should  resolve  this  problem  by  creating  a  permanent 
earmarking  of  Funds  which  will  be  supplied  directly  to  the  Agency, 
and  not  pass  through  the  Environmental  Protection  Agency  or  be 
reliant  upon  that  Agency's  budget  process. 

In  general,  protection  of  human  health  is  the  highest  and  ulti- 
mate goal  of  the  Nation's  environmental  laws.  Health  effects  data 
and  information  underlie  all  response  actions  taken  under  Super- 
fund,  as  well  as  most  action  taken  under  other  environmental  laws. 
To  truly  protect  human  health  and  the  environment  requires  that 
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high  priority  be  placed  on  the  development  of  reliable  data  on  the 
health  effects  of  exposures  to  hazardous  substances  and  other  toxic 
chemicals.  Only  with  such  information  can  informed  and  rational 
judgments  be  made  as  to  what  actions  must  be  taken  to  protect 
human  health.  Without  information  as  to  what  substances  are 
toxic,  at  what  concentrations  and  under  what  conditions,  it  is  not 
possible  to  determine  with  confidence  which  sites  should  be  given 
highest  priority  in  the  cleanup  and  response  process. 

Conducting  health  assessments  and  studies  of  populations  ex- 
posed to  releases  of  hazardous  substances  from  sites  and  facilities 
will  not  only  enhance  response  to  immediate  health  concerns,  but 
will  also  build  a  comprehensive  body  of  data  that  will  define  the 
threat  that  toxic  chemicals  pose  to  human  health.  In  the  long-term, 
greater  knowledge  of  the  human  health  effects  of  exposure  to  toxic 
substances  will  improve  the  prevention  and  control  strategies  re- 
quired to  protect  and  improve  the  health  of  the  citizens  of  this 
country. 

New  paragraph  (2)  of  section  104(i)  requires  the  Agency  for  Toxic 
Substances  and  Disease  Registry  (ATSDR)  to  provide  consultations 
on  health  issues  relating  to  exposure  to  hazardous  or  toxic  sub- 
stances when  so  requested  by  the  Environmental  Protection 
Agency  (EPA),  State  or  local  officials.  Consultations  to  individuals 
may  be  provided  by  the  States  under  cooperative  agreements. 

ATSDR  will  provide  advice  to  the  EPA,  States,  and  local  officials 
when  available  data  indicate  that  the  hazardous  materials  or  toxic 
substances  potentially  have  an  adverse  effect  on  the  health  of  pop- 
ulations which  may  be  exposed.  This  advice  may  include  recom- 
mended exposure  limits  or  assistance  in  identifying  pathways  of  ex- 
posure so  that  EPA,  the  States,  and  local  officials  may  prevent 
such  exposure  in  order  to  protect  the  public  health.  The  content  of 
a  health  consultation  may  be  communicated  by  a  short  telephone 
call  from  a  knowledgeable  health  professional  or  it  may  require  a 
more  extensive  consultation  with  a  site  visit,  depending  on  circum- 
stances and  community  needs.  Generally,  advice  to  individuals,  as 
opposed  to  government  entities,  will  be  provided  by  officials  within 
the  States. 

Paragraph  (3)  requires  ATSDR  to  perform  health  assessments  at 
all  existing  National  Priority  List  (NPL)  sites  within  two  years  of 
the  date  of  enactment.  Assessments  shall  be  performed  at  all  sites 
added  to  the  NPL  (after  the  date  of  enactment  of  the  bill),  within 
one  year  of  their  inclusion  on  the  NPL.  ATSDR  shall  also  perform 
health  assessments  at  RCRA  subtitle  C  hazardous  waste  disposal 
facilities,  as  required  under  section  3019  of  the  Solid  Waste  Dispos- 
al Act,  where  there  is  sufficient  data  as  to  what  hazardous  sub- 
stances are  present  in  such  facility,  when  so  requested  by  EPA  or  a 
State. 

Paragraph  3(B)  also  provides  individuals  the  oportunity  to  peti- 
tion, or  make  an  informal  or  formal  request,  for  a  health  assess- 
ment where  it  can  be  shown  that  individuals  have  been  exposed  to 
a  hazardous  substance,  the  probable  source  of  which  is  a  release 
under  the  act.  The  petition  for  a  health  assessment  can  be  very 
brief  and  need  only  present  such  information  on  the  identify  and 
concentrations  of  toxic  substances  as  is  known  to  the  petitioners 
and  the  nature  of  any  health  effects  observed  by  or  reported  to  the 
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petitioners  at  the  time  of  filing  their  petition.  Further  information 
on  ^conditions  at  or  near  the  site  or  on  the  identity  and  levels  of 
toxic  substances  contributing  to  exposure  may  be  obtained  by  the 
Administrator  from  the  EPA,  State  agencies,  or  responsible  parties. 
If  lack  of  information  is  a  factor  in  a  decision  not  to  perform  a 
health  assessment,  the  Administrator  should  inform  the  petitioners 
of  his  need  for  more  information.  Other  reasons  for  not  providing 
an  assessment  may  be  that  no  response  is  needed  or  that  a  consul- 
tation should  be  adequate.  If  a  request  has  a  low  priority  under  the 
scheme  in  paragraph  (3)(C)  of  this  subsection,  an  assessment  may 
be  deferred  but  not  necessarily  denied  unless  extenuating  circum- 
stances exist.  In  the  case  of  any  petition,  if  ATSDR  does  not  initi- 
ate a  health  assessment,  the  Administrator  of  ATSDR  shall  provide 
a  written  explanation  of  why  a  health  assessment  is  not  appropri- 
ate. 

The  results  of  consultations  and  health  assessments  performed 
under  this  section,  whether  by  a  State  or  by  the  Administrator  of 
ATSDR,  and  any  recommendations  for  further  action  shall  be 
made  available  to  the  individual  or  organization  requesting  the 
consultation  or  assessment  and  shall  be  available  to  any  other 
person  requesting  them,  except  to  the  extent  that  deletions  from 
such  results  or  recommendations  are  required  by  other  law  to  pro- 
tect personal  privacy. 

Each  health  assessment  performed  under  this  subsection  shall  in- 
clude a  finding  as  to  whether  the  exposure  assessed  presents  a  po- 
tentially significant  risk  to  human  health,  in  order  to  permit  the 
implementation  of  paragraph  (5)  of  this  subsection,  and  shall  in- 
clude a  finding  as  to  whether  the  exposure  concerned  creates  a  sig- 
nificant risk  to  human  health,  in  order  to  permit  the  implementa- 
tion of  paragraph  (7)  of  this  subsection. 

The  Administrator  should,  through  existing  channels  such  as 
CDC's  Morbidity  and  Mortality  Weekly  Report  and  through  notice 
in  the  Federal  Register,  assure  that  physicians  and  State  and  local 
health  officials  are  aware  of  the  provisions  for  requesting  consulta- 
tions and  health  assessments  from  the  Agency  and  from  the  States 
and  of  the  nature  of  the  information  needed  in  requesting  such 
services. 

Paragraph  (3)(C)  directs  the  Administrator  of  ATSDR  to  establish 
a  priority  system  for  determining  in  what  order,  and  for  those  not 
required  by  this  paragraph,  at  which  CERCLA  and  RCRA  sites 
health  assessments  shall  be  conducted.  Highest  priority  shall  be 
given  to  those  sites  at  which  all  three  of  the  following  criteria 
apply:  First,  there  exists  documented  evidence  of  release  of  hazard- 
ous constituents  into  the  environment;  second,  the  potential  risk  to 
human  health  as  a  result  of  the  documented  risk  appears  highest, 
and;  third,  in  the  Administrator's  judgment,  existing  health  survey 
data  gathered  at  the  given  site  and  other  similar  sites  are  inad- 
equate to  assess  the  potential  risk  to  human  health  posed  by  the 
site.  The  existence  of  these  criteria,  however,  is  not  intended  to  re- 
quire ATSDR  to  first  survey  the  entire  universe  of  sites  in  order  to 
establish  a  ranking  before  choosing  to  conduct  health  assessments 
or  other  studies  at  individual  sites. 

Paragraph  (3)(D)  requires  that  the  results  of  any  health  assess- 
ments conducted  by  States  or  political  subdivisions  be  reported  to 
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the  Administrator  of  ATSDR,  and  include  recommendations  for 
any  further  health-related  activities  which  should  be  undertaken  at 
the  site.  On  the  basis  of  a  health  assessment,  findings  and  recom- 
mendations should  also  be  made  as  to  whether  any  immediate  ac- 
tions should  be  taken  to  protect  human  health  under  paragraph  (7) 
of  this  section.  The  Administrator  of  ATSDR  is  directed  to  include 
similar  findings  and  recommendations  in  any  health  assessments 
carried  out  directly  by  ATSDR.  In  addition,  ATSDR  is  expected  to 
issue  periodic  reports  on  the  results  of  all  health  assessments  con- 
ducted under  this  authority.  One  possible  source  of  publication  for 
these  reports  is  the  Morbidity  and  Mortality  Weekly  Report,  pub- 
lished by  the  Centers  for  Disease  Control. 

Paragraph  (3)(E)  of  the  section  defines  "health  assessments"  and 
makes  implicit  reference  to  a  standard  four-step  approach  to  site- 
specific  health  studies  developed  by  the  ATSDR.  As  described  by 
Dr.  James  O.  Mason,  Administrator,  ATSDR,  before  the  Senate  En- 
vironment and  Public  Works  Committee  on  May  24,  1984,  the  first 
step  is  to  assess  the  potential  health  hazard  posed  by  a  site  on  the 
basis  of  results  of  environmental  sampling. 

"Health  assessments"  are  defined  in  the  amendment  to  include  a 
broad,  overall  examination  of  the  release,  site  or  facility  and  to 
assess  its  potential  risk  to  the  health  of  the  nearby  population. 
Health  assessments  should  include: 

First,  a  determination  of  the  nature  and  extent  of  the  release 
(e.g.,  the  hazardous  constituents  and  the  amounts  and  concen- 
trations in  which  they  have  been  released). 

Second,  information  on  existing  or  potential  pathways  of 
human  exposure  to  the  release,  including  contaminated  ground 
or  surface  water,  air  emissions,  and  contamination  of  the  food 
chain. 

Third,  the  size  and  potential  susceptibility  of  the  community 
within  the  existing  or  potential  pathways  of  human  exposure 
(e.g.,  the  number  of  people,  their  ages  and  fitness,  etc.). 

Fourth,  a  comparison  of  observed  (measured)  or  expected 
human  exposure  levels  at  the  site  with  known  short-term  and 
long-term  (acute  and  chronic)  health  effects  associated  with  the 
identified  hazardous  substances  and  any  available  recommend- 
ed exposure  or  tolerance  limits  for  such  contaminants. 

Fifth,  an  analysis  of  available  existing  morbidity  and  mortali- 
ty data  for  the  population  under  study  on  diseases  that  may  be 
associated  with  the  observed  levels  of  exposure,  including  com- 
parison of  observed  versus  expected  morbidity  and  mortality 
rates  where  appropriate. 

And  sixth,  an  evaluation  of  the  risks  to  the  potentially  affect- 
ed population  from  all  sources  of  the  hazardous  substance,  in- 
cluding known  point  or  no  point  sources  other  than  the  site  or 
facility  in  question. 
ATSDR  estimates  the  average  cost  of  a  health  assessment  to  be 
$4,000  per  site.  Under  paragraph  (3)(G),  the  costs  of  any  health  as- 
sessments  or   further   health   studies   conducted   at   CERCLA   or 
RCRA  sites  under  this  authority  may  be  recovered  under  the  provi- 
sions of  section  107  of  CERCLA  from  the  owner  or  operator  of  such 
site  or  others  physically  contributing  to  the  release.  If  sources 
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other  than  the  RCRA  or  CERCLA  site  under  study  also  contributed 
to  the  release,  they  would  have  to  bear  their  share  of  liability. 

Paragraph  (4)  provides  that  if,  on  the  basis  of  a  health  assess- 
ment, potential  for  a  serious  health  hazard  is  found,  and  if,  in  the 
judgement  of  the  Administrator  it  is  appropriate,  a  pilot  epidemio- 
logic study — cross-sectional  or  retrospective — of  a  group  of  people 
identified  as  the  most  highly  exposed  is  undertaken.  Control  groups 
may  also  be  included  in  the  pilot  study  protocol.  If  the  pilot  study 
appears  to  validate  the  presence  of  excess  morbidity  or  mortality, 
and  if  the  Administrator  of  ATSDR  believes  it  would  be  appropri- 
ate, the  third  step  is  to  conduct  a  health  study  or  full-scale  epide- 
miologic study— including  medical  evaluations  where  indicated — of 
the  entire  affected  population. 

In  determining  whether  to  conduct  a  full-scale  health  study  at  a 
site,  the  Administrator  should  consider  whether  such  a  study 
would  be  scientifically  feasible  and  also  whether  such  a  study 
would  be  useful  to  determine  further,  beyond  what  is  known  from 
health  assessments,  the  nature  and  extent  of  potential  health  ef- 
fects at  the  site.  Another  important  consideration  is  whether  scien- 
tifically valid  studies  have  already  been  conducted  in  other  situa- 
tions or  at  other  sites  with  similar  conditions  and  exposures. 

The  average  cost  of  a  pilot  is  estimated  by  ATSDR  at  $30,000. 
Full-scale  epidemiologic  studies  typically  take  more  than  six 
months  to  perform  and  cost  in  excess  of  $100,000. 

Paragraph  (5)  provides  that  tne  Administrator  shall  consider 
whether  the  establishment  of  a  registry  of  exposed  persons  at  each 
site  for  which  a  health  assessment  has  been  completed  is  scientifi- 
cally feasible  and  would  contribute  to  the  purpose  of  this  subsec- 
tion. Important  considerations  include  the  usefulness  of  such  a  reg- 
istry, the  seriousness  or  unique  character  of  identified  diseases  or 
the  likelihood  of  population  migration  from  the  affected  area. 

The  issue  of  registries  is  one  of  the  most  difficult  issues  to  ad- 
dress because  of  their  costs,  the  mobility  of  the  population,  and  the 
long-term  commitment  of  resources  to  maintain  the  registries  for 
10,  20,  30  or  more  years.  Exposure  registries  appear  to  be  most  val- 
uable when  persistent  measurable  levels  of  hazardous  agents  in 
which  animal  studies  or  other  evidence  predict  significant  toxic  ef- 
fects in  humans  or  for  hazardous  agents  for  which  current  methods 
exist  to  prevent  an  adverse  outcome. 

Because  of  the  potential  migration  of  the  population,  if  sufficient 
evidence  exists  that  it  may  be  necessary  to  establish  a  registry  in 
the  future,  it  may  be  cost  effective  and  reasonable  for  the  Adminis- 
trator of  ATSDR  to  obtain  identifying  and  locator  information  on 
the  people  currently  exposed  so  that  in  the  event  a  registry  is  de- 
termined to  be  useful,  the  Administrator  of  ATSDR  will  be  able  to 
locate  and  identify  those  individuals  to  place  them  on  the  registry. 
This  initial  list  of  exposed  persons  may  include  nothing  more  than 
a  list  of  the  exposed  persons  by  name,  address,  date  of  birth,  and 
some  identifier,  such  as  license  number.  Such  a  list  would  form  the 
basis  for  the  late  establishment  of  a  formal  registry,  if  the  Admin- 
istrator determines  that  such  a  registry  would  be  appropriate. 

Under  paragraph  (6),  the  Administrator  of  STSDR  is  required  to 
conduct  a  study  and  report  to  Congress  within  2  years  on  the  use- 
fulness, cost,  and  potential  implications  of  medical  surveillance  pro- 
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grams  as  part  of  the  health  studies  authorized  under  this  section. 
Medical  surveillance  programs  are  periodic  screening  programs  to 
identify  diseases  in  exposed  populations  with  periodic  medical  test- 
ing and  provide  a  mechanism  of  referring  for  treatment  those  who 
are  diagnosed  as  having  such  disease. 

Paragraph  (7)  provides  that  if  a  health  assessment  or  other  study 
conducted  under  paragraphs  (3)  or  (4)  contains  a  finding  that  the 
exposure  presents  a  significant  risk  to  human  health,  the  President 
is  required  to  take  such  steps  as  may  be  necessary  to  reduce  such 
exposure  and  eliminate  or  substantially  mitigate  the  risk  to  human 
health.  This  authority  includes,  but  is  not  limited  to,  providing  al- 
ternative water  supplies,  and  permanent  or  temporary  relocation 
of  individuals.  Most  often,  such  decisions  will  be  taken  in  response 
to  acute  risks  and  hazards,  which  are  most  likely  to  be  detected  by 
a  health  assessment  or  pilot  epidemiologic  study.  As  provided  in 
this  bill,  the  provision  of  alternative  water  supplies  includes,  but  is 
not  limited  to,  drinking  water  and  household  water  supplies. 

Paragraph  (8)  clarifies  that  none  of  the  health-related  activities 
authorized  in  this  section  is  to  be  construed  to  delay  or  otherwise 
affect  or  impair  the  ability  of  the  Administrator  of  the  EPA  to  ex- 
ercise any  authority  under  sections  104  or  106  of  the  Act  or  under 
section  7003  of  the  Solid  Waste  Disposal  Act.  This  paragraph  is 
necessary  in  order  to  assure  that  the  public,  EPA,  ATSDR,  or  the 
President,  does  not  use  the  health-related  authorities  as  a  means  of 
impeding  or  delaying  necessary  clean-up  activities  at  a  site.  In  ad- 
dition, this  paragraph  is  meant  to  clarify  that  the  internal  peer 
review  process  for  all  studies  conducted  under  this  section,  under 
paragraph  (10),  shall  not  preclude  or  prevent  the  EPA  from  taking 
emergency  or  other  actions  at  a  site  if  preliminary  results  of  a 
study  suggest  that  serious  health  hazards  exist  and  must  be  miti- 
gated, but  before  the  full  study  can  be  released  to  the  public. 

Under  paragraph  (9)(A)  of  this  subsection,  the  Administrator  of 
ATSDR  is  required  to  prepare  lists  of  the  harardous  substances 
which  present  the  most  significant  potential  threat  to  human 
health  either  due  to  their  common  presence  at  sites  or  due  to  the 
potential  toxicity  of  the  compound.  Within  6  months  of  the  date  of 
enactment  a  list  of  100  such  compounds  will  be  prepared;  within  24 
months  of  enactment  an  additional  100  will  be  added.  Further  sub- 
stances will  be  added  as  frequently  as  they  are  identified.  Para- 
graph (9)(C)  requires  the  Administrator  to  look  at  what  is  known 
about  the  toxic  material  that  is  placed  on  the  list  and,  if  sufficient 
information  is  not  available,  to  assure  that  a  research  program  is 
begun  to  provide  that  information.  Paragraph  (9)(B)  provides  au- 
thority for  research  on  methods  to  perform  toxicologic  testing  for 
two  or  more  compounds  which  exist  together  (i.e.  mixtures,  mixed 
disposal).  These  methods  are  not  now  generally  available. 

The  Committee  is  concerned  about  the  enormous  toxicity  data 
gap  associated  with  industrial  chemicals.  A  recent  National  Acade- 
my of  Sciences  Study  of  the  adequacy  of  health  effects  data  on 
chemicals  found  that  about  80  percent  have  no  toxicity  data  at  all. 
The  Environmental  Protection  Agency  has  testified  that  there  is 
not  enough  health  effects  data  on  common  organic  chemical  con- 
taminants of  drinking  water  to  set  standards  for  these  contami- 
nants. Many  of  these  contaminants  are  asociated  with  Superfund 
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sites.  The  general  dearth  of  health  effects  data  on  these  chemicals 
is  hindering  the  Agency's  efforts  to  grapple  with  priority  setting 
and  cleanup  standards  in  the  Superfund  program. 

Paragraph  (9)(B)  also  provides  detailed  guidance  on  the  types  of 
laboratory  tests  may  be  required.  Not  all  of  these  tests  need  to  be 
done  for  each  substance,  but  a  phased  approach  to  identify  the  haz- 
ards for  each  substance  is  necessary.  Some  substance  will  require 
very  extensive  work;  others  less  work,  or  perhaps  none  at  all.  The 
Administrator  should  also  undertake  research  on  methods  for  de- 
tecting low-level  exposure  or  markers  of  preclinical  effects  related 
to  exposure  to  toxic  substances  and  for  evaluating  sensitive  indica- 
tors of  exposure  to  such  substances. 

Paragraph  (9)(D)  provides  that  the  research  undertaken  for  these 
materials  be  coordinated  with  toxicologic  testing  and  research  that 
is  conducted  by  the  National  Toxicology  Program  and  the  Environ- 
mental Protection  Agency  under  the  Toxic  Substances  Control  Act 
and  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act.  Some 
testing  of  chemical  substances  that  may  be  listed  by  the  Adminis- 
trator is  underway  pursuant  to  the  authorities  of  these  statutes. 
These  statutes  provide  authorities  whereby  the  Environmental  Pro- 
tection Agency  can  require  manufacturers  and  processors  of  chemi- 
cal substances  to  perform  the  necessary  health  effects  testing.  The 
Administrator  should  also  coordinate  these  efforts  with  those  of  the 
National  Toxicology  Program.  The  purpose  of  coordination  is  to 
avoid  duplication  of  effort  and  to  assure  that  listed  substances  are 
tested  at  the  earliest  practicable  date.  In  coordinating  research 
under  this  paragraph  with  toxicologic  testing  under  other  pro- 
grams, the  Administrator  shall  give  due  consideration  to  the  differ- 
ing goals  and  testing  requirements  of  such  other  programs  in  deter- 
mining the  need  for  additional  or  different  testing  in  order  to  meet 
the  goals  and  requirements  of  CERCLA.  The  overriding  consider- 
ation is  to  assure  that  tests  are  conducted  expeditiously  and,  if  re- 
course to  other  authorities  would  result  in  more  than  mimimal 
delay,  work  should  be  undertaken  pursuant  to  the  exposure  Super- 
fund  authorities. 

Paragraph  (9)(E)  expresses  the  sense  of  the  Congress  that  the 
costs  of  research  programs  under  this  paragraph  be  borne  by  the 
manufacturers  and  processors  of  the  hazardous  substance  in  ques- 
tion, as  required  in  programs  to  toxicologic  testing  under  the  Toxic 
Subtances  Control  Act.  Where  it  is  impractical  to  secure  such  fund- 
ing from  the  manufacturer,  the  costs  of  the  required  research  pro- 
grams should  be  borne  by  the  parties  responsible  for  the  release  of 
the  hazardous  substances  in  question.  The  costs  of  conducting  such 
a  research  program  are  deemed  to  be  eligible  under  section  107  of 
the  Act  for  the  purposes  of  recovery  from  a  party  responsible  for  a 
release  of  such  hazardous  substance.  In  particular,  costs  of  such  re 
search  should  be  sought  from  generators  of  the  substance,  rather 
than  from  transporters  or  disposal  firms. 

After  completing  research  and  review  of  al  available  information 
for  each  substances  included  on  the  list,  the  Administrator  is  re- 
quired to  publish,  revise,  and  republish  the  information  as  neces- 
sary, but  not  less  than  once  every  5  years,  so  that  it  will  be  avail- 
able to  the  States  and  other  interested  parties.  These  toxicologic 
profiles  are  required  by  paragraph  (9)(F),  and  should  contain  a  sue- 
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cinct  summary  of  the  health  effects  of  the  substances  or  mixture  of 
substances,  in  a  style  accessible  and  understandable  to  public 
health  professionals  who  lack  substantial  training  in  toxicology, 
and  with  references  to  major  clinical  and  research  studies  for  those 
who  can  make  use  of  them.  Such  profiles  shall  be  prepared  for  all 
the  substances  listed  under  paragarph  (9)(A),  regardless  of  whether 
additional  research  on  such  substances  is  required  to  be  initiated. 
Profiles  on  mixtures  of  substances  shall  also  be  prepared  as  such 
information  becomes  available.  All  these  toxicologic  profiles  should 
be  made  as  accessible  as  possible  to  Federal,  State  and  local  offi- 
cials, as  well  as  to  health  professionals.  One  means  by  which  to 
provide  ready  access  would  be  to  have  the  profiles  included  in  the 
National  Library  of  Medicine  computer  system. 

Paragraph  (10)  requires  that  ATSDR  establish  a  mechanism  of 
internal  peer  review  for  all  studies  (other  than  health  assessments) 
and  results  fo  research  conducted  under  this  subsection.  It  is  the 
intent  of  the  paragraph  to  require  such  internal  peer  review  of  any 
and  all  such  studies  or  results  of  research  prior  to  their  release  to 
the  public.  It  is  recognized  that  time  may  not  always  permit,  and 
the  Administrator  of  ATSDR  may  not  always  find  it  appropriate  to 
conduct,  peer  reviews  of  each  individual  site  health  assessment. 
Whenever  conducted,  the  peer  review  shall  be  performed  by  panels 
consisting  of  no  fewer  than  three  and  no  more  than  seven  disinter- 
ested scientific  experts,  selected  by  the  Administrator  of  ATSDR  on 
the  basis  of  their  scientific  objectivity  and  a  lack  of  institutional 
ties  with  any  person  involved  in  the  conduct  of  th  estudy  or  re- 
search under  review.  The  support  staff  for  the  review  panels  shall 
come  from  ATSDR.  Peer  reviewers  shall  remain  anonymous  until 
such  time  as  their  findings  are  made  known.  After  completion  of 
the  peer  review  process,  the  STSDR  will  make  the  significance  of 
the  results  known  to  the  study  participants  (in  the  case  of  a  health 
study).  The  background  data,  calculations,  results,  interpretations 
and  conclusions  of  any  and  all  studies  and  programs  of  research 
conducted  under  this  authority  shall  be  published  as  appropriate  in 
peer  reviewed  scientific  journals.  In  addition,  summaries  will  be  pe- 
riodically published  as  supplements  to  the  Morbidity  and  Mortality 
Weekly  Report. 

These  peer  review  and  reporting  requirements  are  necessary  in 
order  to  assure  that  sound  and  valid  scientific  work  is  performed 
and  reported  to  the  public,  as  well  as  to  assure  the  objectivity  and 
credibility  of  the  ATSDR.  In  addition,  the  ATSDR  is  expected  to 
publish  periodic  reports  of  the  results  of  health  assessments  and 
other  studies  which  it  conducts  or  oversees  in  order  to  provide  fur- 
ther information  on  the  overall  extent  and  nature  of  the  potential 
threat  to  public  health  posed  by  hazardous  waste  sites. 

Under  paragraph  (11),  the  Administrator  of  ATSDR  is  authorized 
to  establish  a  program  for  the  education  of  physicians  and  other 
health  professionals  in  the  methods  of  diagnosis  and  treatment  of 
injury  or  diseases  related  to  exposure  to  toxic  substances.  The  Ad- 
ministrator is  to  report  back  to  the  Congress  not  late  than  two 
years  after  the  date  of  enactment  on  the  implementation  of  this 
paragraph. 

It  is  the  intent  of  this  authority  to  encourage  the  transfer  of 
medical  information  to  practicing  physicians  and  other  health  pro- 
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fessionals  who  are  providing  care  to  individual  patients.  There  are 
several  methods  that  may  be  used  here,  such  as  conferences,  meet- 
ings, symposia,  home  study  courses,  short  training  courses,  etc.  In 
addition,  training  centers  could  be  set  up  around  the  country.  The 
Administrator  should  review  all  options  which  are  authorized 
under  this  authority,  determine  the  most  cost  effective,  implement 
the,  and  report  to  the  Congress.  It  is  desirable  here  that  plans  be 
devised  to  provide  the  the  necessary  information  to  the  maximum 
number  of  practicing  health  professionals. 

Under  paragraph  (12),  to  implement  its  authorities,  the  ATSDR 
must  be  provided  with  adequate  personnel,  but  no  fewer  than  100 
full-time  equivalent  employees  [FTE's]  it  is  the  intent  of  this 
amendment  to  provide  increased  personnel  for  the  ATSDR  without 
forcing  a  concomitant  reduction  in  FTE's  in  other  components  of 
the  Department  of  Health  and  Human  Services. 

Paragraph  13  grants  authority  to  the  ATSDR  to  enter  into  coop- 
erative agreements  with  States  or  political  subdivisions  thereof  for 
the  purpose  of  delegating  any  or  all  of  the  functions  of  the  ATSDR 
under  this  section  and  providing  funding  for  the  delegated  func- 
tions, which  may  include  the  conduct  of  health  assessments  of 
RCRA  and  CERCLA  sites,  and  the  provision  of  health  consulta- 
tions. This  cooperative  agreement  authority  is  modeled  after  simi- 
lar authority  provided  under  section  104(d),  except  that  it  allows 
such  cooperative  agreements  to  cover  any  or  all  of,  but  not  neces- 
sarily limited  to,  the  following:  health  consultations  and  assess- 
ments, health  and  epidemiologic  studies,  health  referral  systems, 
data  collection  systems,  disease  registries,  and  establishment  of  on- 
going environmental  health  risk  assessment  programs,  Other  ac- 
tivities may  also  be  delegated  through  cooperative  agreements  at 
the  discretion  of  the  Administrator  of  ATSDR. 

This  paragraph  also  amends  section  111(c)(4)  to  clarify  that  all 
the  expenses  of  ATSDR  are  to  be  paid  out  of  Superfund.  A  new  sec- 
tion lll(n)  is  added,  making  available  not  \^s  5  percent  of  the 
annual  appropriation  out  of  the  Fund  (or  $50,000,000,  which  is  less) 
for  each  fiscal  year,  directly  to  the  Agency  for  Toxic  Substances 
and  Disease  Registry.  Funds  which  the  ATSDR  has  not  obligated 
by  the  beginning  of  their  fourth  quarter  of  the  fiscal  year  in  which 
made  available  are  to  be  returned  to  the  Trust  Fund.  These  provi- 
sions, however,  shall  not  preclude  the  ATDSR  from  seeking  and  re- 
ceiving additional  funds  from  the  Environmental  Protection 
Agency  under  separate  interagency  agreements  if  the  need  for,  and 
cost  of,  separate  health  studies  exceeds  ATSDR's  budgeted  capac- 
ity. 

The  reported  bill  amends  section  3019  of  the  Solid  Waste  Dispos- 
al Act.  That  section  requires  that  owners  and  operators  of  landfills 
and  surface  impoundments  submit  to  the  Agency — or  authorized 
State — an  assessment  of  the  potential  for  the  public  to  be  exposed 
to  hazardous  substances  released  from  these  units.  The  assessment 
must  address  reasonably  forseeable  potential  releases  from  both 
normal  operations  and  accidents.  The  former  includes  the  steady 
release  of  small  quantities  of  volatile  chemicals  into  the  air,  and 
the  seepage  of  waste  constituents  through  clay  liners.  The  latter  re- 
sults from  abnormal  operating  conditions  and  includes  fires,  explo- 
sions, and  major  liner  failures,  as  well  as  transportation  accidents. 
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Owners/operators  are  required  to  obtain  reasonably  ascertainable 
information  of  types  of  releases,  the  potential  pathways  of  human 
exposure,  the  magnitude  of  the  exposed  population,  and  the  nature 
and  toxicity  of  the  hazardous  substances. 

Owners/operators  should  already  have  access  to  most  of  the  in- 
formation required  under  this  section.  Regarding  accident  data, 
there  are  many  reasons  why  such  information  should  already  have 
been  compiled.  Concern  for  worker  safety,  avoidance  of  plant  shut- 
downs, and  a  desire  to  keep  insurance  premiums  at  a  minimum  all 
create  an  existing  incentive  for  owners/operators  to  identify 
sources  of  potential  accidents  at  their  facilities  and  to  take  preven- 
tive measures  to  correct  them.  Thus,  for  example,  it  is  a  common 
practice  for  plant  operators  to  identify  existing  hazards  with  the 
"standard  checklist"  method — see,  for  example,  American  Institute 
of  Chemical  Engineers,  Fire  and  Explosion  Guide,  1980.  Where 
such  assessments  have  been  conducted,  all  that  owners/operators 
need  further  do  to  comply  with  section  3019  is  identify  the  poten- 
tial pathways — for  example  air,  surface  water — for  hazardous  sub- 
stances released  during  an  accident,  and  the  nature  and  magnitude 
of  the  release  and  the  potentially  exposed  population. 

Similarly,  owners/operators  should  already  have  access  to  data 
on  routine  releases  from  their  facilities.  In  order  for  insurance  car- 
riers to  compute  premiums  for  nonsudden  liability  coverage — as  re- 
quired under  40  CFR  part  264 — they  often  survey  their  client's  fa- 
cility to  determine  the  risk  of  exposure  of  third  parties  to  anticipat- 
ed releases.  Where  insurance  carriers  provide  this  information  to 
their  clients,  this  should  largely  relieve  owners/ operators  of  the 
burden  of  developing  the  date  required  under  section  3019. 

This  assessment  must  be  submitted  to  the  Agency — or  an  author- 
ized State — either  with  the  part  B  application  or,  for  facilities  for 
which  a  complete  part  B  application  has  already  been  submitted,  9 
months  after  enactment.  However,  submission  of  an  adequate  expo- 
sure assessment  is  not  a  condition  for  permit  issuance;  noncompli- 
ance with  section  3019  is  a  separate  violation  of  RCRA  and  should 
not  be  viewed  as  a  vehicle  to  delay  the  permitting  process.  Further- 
more, owners/operators  should  not  postpone  conducting  the  assess- 
ment in  section  3019  in  anticipation  that  EPA  will  subsequently 
promulgate  regulations  interpreting  the  statutory  requirements. 

The  EPA  shall  make  all  information  collected  under  section  3019 
available  to  the  ATSDR.  If,  in  the  opinion  of  the  Administrator  of 
the  ATSDR,  the  Administrator  of  the  EPA,  or  a  State — in  the  case 
of  a  State  with  an  authorized  program — conditions  exist  which 
warrant  a  health  assessment  at  a  particular  landfill  or  surface  im- 
poundment, such  assessment,  and  any  further  necessary  actions, 
shall  be  conducted  by  the  ATSDR  in  accordance  with  the  provi- 
sions of  section  104(i)  of  CERCLA.  A  health  assessment  at  a  RCRA 
landfill  or  surface  impoundment  would  be  appropriate  if  the  facili- 
ty posed  a  substantial  potential  risk  to  human  health  for  any  one 
of  a  variety  of  reasons:  the  existence  of  actual  releases  of  hazardous 
constituents;  magnitude  of  contamination  with  hazardous  constitu- 
ents which  may  be  the  result  of  a  release,  or;  the  magnitude  of  the 
population  exposed  to  such  release  or  contamination. 

As  reported,  the  bill  also  makes  two  technical  amendments  to  ex- 
isting statute.  First,  the  bill  clarifies  that  the  ATSDR  shall  report 
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directly  to  the  Secretary  of  Health  and  Human  Services,  not  to  the 
Surgeon  General.  Second,  the  bill  replaces  the  term  ''chromosomal 
testing"  in  current  section  104(i)(4),  with  the  phrase  "appropriate 
testing." 

Public  Participation 

summary 

The  reported  bill  adds  a  new  subsection  to  section  104  which  re- 
quires an  opportunity  for  public  comment  before  the  Federal  gov- 
ernment or  any  State  (operating  under  a  cooperative  agreement) 
selects  a  particular  remedial  action  at  any  site  or  enters  into  any 
settlement  agreement  or  otherwise  disposes  of  any  claim  against 
any  party  under  the  act,  including  entry  of  an  order  against  such 
party.  Notice  to  the  public  must  be  accompanied  by  a  reasonable 
explanation  of  the  proposed  remedial  action  and  major  alternatives 
considered. 

DISCUSSION 

The  support  of  communities  affected  by  Superfund  sites  is  impor- 
tant to  the  success  of  any  cleanup  plan.  Affected  communities  will 
demonstrate  stronger  support  for  cleanup  actions  if  they  are  in- 
volved from  the  outset  in  developing  and  selecting  the  actions  nec- 
essary at  the  sites. 

Therefore,  this  section  of  the  bill  requires  the  Environmental 
Protection  Agency,  working  with  the  Department  of  Justice,  to  de- 
velop procedures  for  assuring  that  the  public  will  be  made  aware  of 
proposed  remedies  (including  those  to  be  implemented  by  the  EPA, 
by  States,  and  by  private  parties),  as  well  as  affording  them  the  op- 
portunity to  comment  upon  that  remedy  or  offer  alternatives  for 
consideration  by  the  EPA  or  States  prior  to  the  final  selection  and 
implementation  of  the  remedy. 

In  the  case  of  a  Fund-financed  remedy  undertaken  by  EPA  or  a 
State  (acting  through  a  cooperative  agreement),  this  will  mean  pub- 
licizing and  taking  comment  on  the  results  of  the  Remedial  Investi- 
gation and  Feasibility  Study  before  final  selection  of  a  remedial 
action.  In  the  case  of  a  remedy  undertaken  by  responsible  parties 
resulting  from  an  enforcement  action,  this  will  mean  publicizing 
and  taking  comment  on  the  proposed  remedy  secured  through  ne- 
gotiations with  those  parties  before  a  consent  order,  decree  or 
agreement  becomes  final. 

In  all  cases,  effective  notice  must  first  be  given  to  the  interested 
public.  The  notice  must  be  accompanied  by  a  discussion  and  analy- 
sis which  provides  a  reasonable  explanation  to  the  interested 
public  of  the  proposed  remedial  action  and  alternative  proposals 
under  consideration.  The  Federal  government  or  State  must  then 
provide  an  opportunity  for  a  public  meeting  in  the  affected  area 
and  a  reasonable  opportunity  to  comment  on  the  proposed  remedial 
action  and  alternatives.  A  comment  period  of  30  days  would  be 
proper  in  most  instances. 

When  the  remedial  action  is  selected,  the  Administrator  should 
make  public  the  plan  for  the  selected  action,  review  comments  re- 
ceived on  the  proposed  plan  and  alternatives,  and  make  any  appro- 
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priate  changes  to  the  plan.  A  brief  explanation  to  the  community 
of  why  changes  were  made,  or  not  made,  may  also  be  helpful. 

If  the  remedial  action  proceeds  in  two  or  rnore  distinct  phases 
and  separate  studies  and  alternatives  are  developed  at  different 
times  for  different  phases,  the  process  of  notice  and  opportunity  for 
comment  shall  apply  to  each  phase. 

If  the  public  is  to  make  maximum  use  of  a  relatively  brief  com- 
ment period  on  the  remedial  plan,  it  must  be  well  informed  before 
that  period  begins.  To  this  end,  the  Administrator  should  make 
data,  studies,  reports,  and  other  information  on  the  contents  or 
conditions  of  the  site  and  its  likely  effects  on  health  and  the  envi- 
ronment, and  any  preliminary  information  on  possible  remedial  ac- 
tions and  feasibility  studies,  promptly  available  at  a  central  loca- 
tion near  the  site  and  accessible  to  interested  members  of  the 
public.  However,  this  must  not  become  unreasonably  burdensome 
for  the  Administrator,  and  the  Administrator  need  not  send  every 
single  datum  or  communication  on  the  site  to  the  central  location. 

The  Environmental  Protection  Agency  advised  the  Committee 
that  this  amendment  is  consistent  with  current  Agency  policies 
concerning  community  participation. 

This  provision  should  not  impose  excessive  burdens  on  EPA.  Rea- 
sonable time  limits  on  the  notice  and  comment  period  should 
assure  that  the  final  selection  and  implementation  of  the  remedy  is 
not  unduly  delayed.  While  this  will  require  some  additional  time, 
adding  some  steps  to  the  selection  of  any  cleanup  plan  to  provide 
public  participation  will  engender  public  confidence  and  ultimately 
save  both  time  and  resources. 

Love  Canal  Property  Acquisition  Amendment 

SUMMARY 

The  reported  bill  adds  a  new  subsection  to  section  104,  which  di- 
rects the  Administrator  of  the  Environmental  Protection  Agency  to 
place  a  high  priority  on  the  purchase  of  the  remaining  properties 
in  the  Love  Canal  emergency  declaration  area  in  Niagara  Falls, 
New  York. 

DISCUSSION 

Under  a  1980  agreement  between  the  Federal  Emergency  Man- 
agement Agency  (FEMA)  and  the  State  of  New  York,  funds  are 
available  to  purchase  all  the  owner-occupied  homes  in  the  Love 
Canal  emergency  declaration  area.  Non-owner-occupied  homes, 
commercial  properties,  community  facilities,  and  vacant  properties 
are  not  eligible  for  purchase  under  the  FEMA-State  agreement. 

This  section  specifies  that  the  Administrator  use  monies  avail- 
able under  the  Comprehensive  Environmental  Response,  Compen- 
sation, and  Liability  Act  of  1980  to  purchase  the  remaining  proper- 
ties. The  estimated  cost  of  the  properties  involved  is  $4  million. 
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Administrative  Orders  for  Section  104(b)  Actions 

summary 

This  section  authorizes  the  President  to  issue  administrative 
orders  on  consent  to  potentially  responsible  parties  for  conduct  of  a 
Remedial  Investigation /Feasibility  Study  (RI/FS).  Enabling  the 
President  to  issue  these  orders  will  increase  the  prospect  that  re- 
sponsible parties  will  agree  to  conduct  RI/FS'  and  cleanups  consist- 
ent with  the  requirements  of  CERCLA. 

discussion 

In  many  circumstances  it  may  be  appropriate  for  responsible  par- 
ties to  conduct  the  remedial  investigations  and  feasibility  studies 
(RI/FS')  which  guide  the  President's  remedial  decisions.  Private 
parties  are  more  likely  to  assume  responsibility  for  conduct  of 
cleanup  action  if  they  have  had  opportunities  for  involvement  in 
the  decision  concerning  the  appropriate  remedy.  Private-party  RI/ 
FS'  are  a  valuable  part  of  the  CERCLA  cleanup  program  when 
they  are  technically  sound  and  conducted  in  a  timely  fashion,  the 
alternatives  are  consistent  with  the  requirements  of  CERCLA,  and 
their  development  is  subject  to  adequate  oversight  by  the  govern- 
ment. 

The  government's  oversight  can  be  most  effectively  conducted 
when  the  responsible  parties  conducting  the  RI/FS  are  subject  to 
an  administrative  order.  CERCLA  currently  authorizes  the  Presi- 
dent to  issue  administrative  orders  under  section  106.  However,  the 
start  of  an  RI/FS  under  section  106  may  be  delayed  while  the  gov- 
ernment and  responsible  parties  debate  the  existence  of  an  "immi- 
nent and  substantial  endangerment,"  as  specified  in  section  106. 

Therefore,  in  appropriate  circumstances,  it  will  be  useful  for  the 
President  to  issue  orders  on  consent  for  private  party  RI/FS'  which 
are  not  based  upon  the  criteria  of  section  106.  These  section  104(b) 
orders  will  increase  the  likelihood  that  potentially  responsible  par- 
ties will  conduct  RI/FS'  and  ultimately  consent  to  undertake  clean- 
up, thus  making  available  Fund  resources  for  additional  sites. 

Settlements  for  the  design  and  construction  of  the  remedy  would 
continue  to  be  ratified  by  section  106  orders  or  consent  decrees. 

National  Contingency  Plan — Hazard  Ranking  System 

summary 

The  reported  bill  adds  two  new  subsections  to  section  105  of  the 
Comprehensive  Environmental  Response,  Compensation  and  Liabil- 
ity Act.  New  section  105(b)  requires  the  President  to  revise  the  Na- 
tional Hazardous  Substance  Plan  not  later  than  twelve  months 
after  the  date  of  enactment  of  these  amendments  to  provide  proce- 
dures and  standards  for  remedial  actions  undertaken  pursuant  to 
CERCLA  which  are  consistent  with  the  amendments  made  by  this 
Act. 

New  section  105(c)  requires  the  President  by  rule,  not  later  than 
twelve  months  after  the  date  of  enactment  of  these  amendments,  to 
promulgate  amendments  to  the  hazard  reanking  system  in  effect 
on  September  1,  1984.  These  amendments  shall  assure,  to  the  maxi- 
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mum  extent  feasible,  that  the  hazard  ranking  system  accurately  as- 
sesses the  relative  degree  of  risk  to  human  health  and  environment 
posed  by  sites  and  facilities  subject  to  review.  These  amendments 
shall  take  effect  as  of  the  date  established  by  the  President,  not 
later  than  eighteen  months  after  the  enactment  of  the  Superfund 
Amendments  of  1984.  The  amended  hazard  ranking  system  shall  be 
applied  to  any  site  or  facility  to  be  newly  listed  on  the  National 
Priority  List  after  the  effective  date  of  the  amendments.  The 
hazard  ranking  system  in  effect  on  September  1,  1984,  shall  contin- 
ue in  full  force  and  effect  until  the  new  regulations  are  in  effect. 

DISCUSSION 

The  President  is  directed  to  update  the  National  Contingency 
Plan  originally  published  for  section  311  of  the  Clean  Water  Act  so 
that  the  plan  reflects  the  responsibilities  and  powers  created  by  S. 
51.  The  original  CERCLA  legislation  required  the  revisions  of  the 
National  Contingency  Plan  to  add  a  new  section  giving  some  con- 
sistency and  cohesiveness  to  response  planning  and  actions  for  haz- 
ardous substance  response  actions.  The  Plan  includes  among  other 
items: 

(1)  appropriate  roles  and  responsibilities  for  Federal,  State 
and  local  authorities  and  non-governmental  entities; 

(2)  methods  for  discovering  and  investigating  sites  of  dis- 
posed hazardous  substances  and  in-place  concentrations  of  such 
substances; 

(3)  methods  and  criteria  for  determining  the  appropriate 
extent  of  response  measures; 

(4)  methods  for  evaluating  remedial  actions;  and 

(5)  provision  for  obtaining  prepositioning  and  maintaining 
necessary  response  capabilities. 

After  the  revised  plan  reflecting  the  current  amendments  is  pub- 
lished, removal  and  remedial  actions  should  be  in  accordance  with 
the  Plan  to  the  greatest  extent  possible. 

The  present  hazard  ranking  system  based  on  the  so-called  Mitre 
Model  has  been  criticized  for  failing  to  assess  accurately  the  rela- 
tive degree  of  hazard  posed  by  various  sites  and  facilities.  The  pur- 
pose of  the  hazard  ranking  system  is  to  indicate  degree  of  hazard 
or  lisk  in  order  to  determine  whether  a  site  or  facility  should  be 
placed  on  the  National  Priority  List.  In  particular,  the  validity  of 
the  present  hazard  ranking  system  has  been  questioned  for  identi- 
fying the  degree  of  hazard  or  risk  posed  by  mining  sites.  The 
hazard  ranking  system  appeared  to  identify  the  most  hazardous 
constituent  a  site,  quantify  the  total  amount  of  wastes  at  the  site, 
then  assume  that  all  of  the  waste  is  comprised  of  the  most  hazard- 
ous constituent.  This  could  introduce  a  bias  in  the  hazard  ranking 
system  against  large  quantities  of  waste  with  the  presence  of  trace 
toxic  metals,  such  as  typical  mining  wastes. 

In  order  to  determine  whether  such  a  bias  exists  and  establish  a 
system  which  accurately  assesses  the  relative  hazard  in  candidates 
for  remedial  action,  the  bill  requires  the  hazard  ranking  system  to 
be  revised  through  a  rule-making  proceeding. 

The  provision  is  meant  to  deal  with  this  problem  without  inter- 
fering with  continued  EPA  progress  toward  assessing  potential  site 
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hazards,  listing  sites,  or  beginning  clean-up  action.  It  would  not 
affect  any  site  or  facility  listed  prior  to  the  actual  effective  date  of 
the  new  hazard  ranking  system,  nor  would  it  require  the  ranking 
or  listing  of  any  site  or  facility  to  be  delayed.  But  by  assuring 
greater  accuracy  in  the  hazard  ranking  system,  highest  priority  at- 
tention would  be  focused  on  the  sites  posing  genuinely  the  greatest 
danger. 

The  amendment  meets  this  objective  by  (1)  setting  up  a  review 
and  public  comment  procedure  and  requiring  promulgation  of  revi- 
sions in  one  year;  (2)  assuring  that  the  new  system 'will  go  into 
effect  by  a  date  established  by  the  President,  to  be  not  later  than 
18  months  after  enactment;  (3)  establishing  a  substantive  standard 
for  the  hazard  ranking  system  that  to  the  maximum  extent  feasible 
is  an  accurate  assessment  of  the  relative  degree  of  risk  to  human 
health  and  the  environment  of  the  sites  to  be  reviewed;  and  (4) 
leaving  the  present  hazard  ranking  system  in  operation  until  the 
more  accurate  hazard  ranking  system  can  be  put  into  effect  for 
sites  to  be  listed  thereafter. 

National  Contingency  Plan 

summary 

The  reported  bill  amend-;  section  105(a)(8)(B)  (as  designated  by 
this  Act)  to  eliminate  the  requirement  that  the  National  Contin- 
gency Plan  include  at  least  400  facilities  and  clarify  that  States  are 
allowed  only  one  highest  priority  designation  for  the  life  of  the  list. 

discussion 

Under  current  law,  the  National  Priorities  List  must  contain  at 
least  400  top  priority  facilities.  Deletion  of  this  phrase  will  allow 
the  EPA  to  select  and  place  on  the  NPL  only  those  facilities  wrhich 
present  "the  greatest  danger  to  public  health,  welfare,  or  the  envi- 
ronment," based  on  the  criteria  of  section  105  of  the  Act. 

The  second  part  of  the  amendment  would  be  a  ratification  of 
EPA's  present  policy  of  permitting  States  to  make  only  one  highest 
priority  designation.  This  policy  is  reflected  in  the  most  recent  pro- 
posed revisions  to  the  NCP. 

If  a  State's  highest  priority  facility  is  cleaned  up  and  deleted 
from  the  NPL,  the  State  will  not  get  another  highest  priority  desig- 
nation. Allowing  another  priority  designation  would  provide  the 
States  with  an  opportunity  to  circumvent  the  hazard  ranking 
system  developed  under  the  NCP. 

Foreign  Vessels 

summary 

The  reported  bill  deletes  from  section  107(a)(1)  of  CERCLA  a 
clause  which  excluded  from  liability  under  CERCLA  all  foreign 
vessels  not  otherwise  under  United  States  jurisdiction. 
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DISCUSSION 

This  amendment  clarifies  that  foreign  vessels  which  release  haz- 
ardous substances  in  areas  subject  to  United  States  jurisdiction  are 
subject  to  liability  under  section  107  of  CERCLA  even  where  the 
foreign  vessel  itself  is  not  subject  to  United  States  jurisdiction 
under  any  other  law. 

State  and  Local  Government  Liability 

summary 

The  reported  bill  amends  section  107(d)  to  modify  the  potential 
liability  of  State  and  local  governments  that  respond  to  emergen- 
cies created  by  the  release  of  a  hazardous  substance,  pollutant  or 
contaminant  generated  by  or  from  a  facility  owned  by  another 
person.  State  or  local  governments  shall  not  be  liable  for  costs  and 
damages  as  a  result  of  non-negligent  actions  taken  in  response  to 
such  emergencies. 

DISCUSSION 

Under  current  law,  there  may  be  disincentive  for  State  and  local 
governments  to  respond  to  emergencies  covered  by  CERCLA  be- 
cause the  same  liability  standards  may  be  applied  to  these  entities 
as  is  applied  to  private  parties  who  are  responsible  for  a  spill  or 
other  release  of  a  hazardous  substance,  pollutant  or  contaminant. 

Under  this  amendment,  when  a  State  or  local  government  takes 
an  emergency  action  to  abate  a  hazard  on  a  non-negligent  way, 
that  government  will  not  be  subject  to  the  liability  provisions  appli- 
cable to  the  parties  that  created  the  hazard. 

Contractor  Indemnification 

summary 

This  section  amends  section  107(e)  of  the  Act  to  authorize  the  Ad- 
ministrator to  provide  indemnification  to  contractors  who  are  en- 
gaged by  the  Agency  or  the  States  to  respond  to  the  release  of  haz- 
ardous substances,  against  potential  liability  that  might  arise  as  a 
result  of  their  actions. 

DISCUSSION 

The  potential  for  being  held  jointly  and  severally  liable  for 
injury  or  property  damage  under  existing  law  may  discourage  com- 
petent contractors  who  would  otherwise  offer  their  services  and  ex- 
pertise to  respond  to  releases  at  specific  sites. 

Indemnification  under  this  provision  may  cover  claims  for  death, 
bodily  injury  and  property  damage,  and  may  include  the  expenses 
of  litigation  that  would  arise  as  a  result  of  the  contractor's  conduct- 
ing activities  under  contract  with  the  Agency  or  the  States.  Indem- 
nification cannot  extend  to  contractors  where  the  injury  or  damage 
was  caused  by  a  negligent  action  of  the  contractor. 

The  decision  to  extend  such  indemnification  is  descretionary 
with  the  Administrator.  Indemnification  does  not  arise  without  a 
specific  contractual  arrangement  that  extends  such  protection. 
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Natural  Resource  Damage  Claims 

summary 

The  reported  bill  clarifies  and  relocates  from  section  111(h)  to 
section  107(f)  existing  language  regarding  the  relative  responsibil- 
ities of  Federal  and  State  natural  resources  trustees.  In  addition, 
the  provision  requires  the  promulgation  of  damage  assessment  reg- 
ulations under  section  301(c)  of  the  Act  not  later  than  six  months 
after  enactment  of  this  Act.  The  bill  also  amends  section  111(e)(2) 
to  provide  that  no  money  in  the  Fund/may  be  used  to  pay  claims 
for  natural  resource  damages  in  any  fiscal  year  for  which  the  Pre- 
dident  determines  that  all  of  the  Fund  is  needed  for  responses  to 
threats  to  public  health. 

DISCUSSION 

Generally,  the  Federal  or  State  trustee  would  perform  assess- 
ments of  damage  to  resources  under  its  own  jurisdiction.  Federal 
trustees  may  perform  assessments  on  behalf  of  States  if  they  are 
rimbursed  by  States  for  performing  the  assessments.  Assessments 
by  Federal  or  State  trustees  using  the  damage  assessment  regula- 
tions being  prepared  by  the  Department  of  the  Interior  would  con- 
tinue to  be  entitled  to  a  presumption  of  validity.  While  the  amend- 
ment to  section  111(e)(2)  makes  it  possible  that  in  any  given  year 
during  this  reauthorization  period,  no  Fund  moneys  may  be  avail- 
able to  pay  natural  resource  damage  claims,  responsible  party  li- 
ability for  such  damages  under  sections  106  and  107  continues,  and 
claims  against  the  Fund  are  delayed,  not  extinguished.  This  provi- 
sion does  not  preclude  either  response  or  payment  of  response 
claims  where  the  damage  to  natural  resources  constitutes  a  threat 
to  public  health  (e.g.  as  in  the  contamination  of  drinking  water 
aquifers). 

Contribution  and  Parties  to  Litigation 

summary 

The  reported  bill  clarifies  and  confirms  existing  law  governing  li- 
ability of  potentially  responsible  parties  by  adding  a  new  subsec- 
tion 107(e)  providing: 

—that  parties  found  liable  under  sections  106  or  107  have  a  right 
of  contribution,  allowing  them  to  sue  other  liable  or  poten- 
tially liable  parties  to  recover  a  portion  of  the  costs  paid;  and 
—that  parties  who  reach  a  judicially  approved  good  faith  settle- 
ment with  the  government  are  not  liable  for  the  contribution 
claims  of  other  liable  parties. 
The  amendment  also  provides  that,  where  a  civil  or  administrative 
action  is  underway,  any  related  contribution  or  indemnification  ac- 
tions by  defendants  or  third-party  defendants  may  be  brought  only 
after  a  judgment  has  been  entered  or  a  settlement  in  good  faith 
has  been  reached  in  the  initial  civil  or  administrative  action. 
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DISCUSSION 


It  has  been  held  that,  when  joint  and  several  liability  is  imposed 
under  section  106  or  107  of  the  Act,  a  concomitant  right  of  contri- 
bution exists  under  CERCLA.  United  States  v.  Ward,  8  Chem.  & 
Rad.  Waste  Litig.  Rep.  484,  487-88  (D.  N.C.  May  14,  1984).  Other 
courts  have  recognized  that  a  right  to  contribution  exists  without 
squarely  addressing  the  issue.  See,  e.g.,  United  States  v.  South 
Carolina  Recycling  and  Disposal,  Inc.,  7  Chem.  &  Rad.  Waste  Litig. 
Rep.  674,  677  (D.  S.C.  February  23,  1984).  This  amendment  clarifies 
and  confirms  the  right  of  a  person  held  jointly  and  severally  liable 
under  CERCLA  to  seek  contribution  from  other  potentially  liable 
parties,  when  the  person  believes  that  it  has  assumed  a  share  of 
the  cleanup  or  cost  that  may  be  greater  than  its  equitable  share 
under  the  circumstances.  In  cases  where  the  United  States  has 
been  required  to  pay  response  costs  as  a  generator  or  facility  owner 
or  operator,  the  United  States  may  also  seek  such  costs  from  other 
responsible  parties. 

The  amendment  should  encourage  private  party  settlements  and 
cleanups.  Parties  who  settle,  or  who  pay  judgments  as  a  result  of 
litigation,  may  attempt  to  recover  some  portion  of  their  expenses 
and  obligations  in  subsequent  contribution  litigation  from  parties 
who  were  not  sued  in  the  enforcement  action  or  who  were  not  par- 
ties to  the  settlement.  Private  parties  may  be  more  willing  to 
assume  the  financial  responsibility  for  cleanup  if  they  are  assured 
that  they  can  seek  contribution  from  others. 

In  addition  to  encouraging  settlement,  the  amendment  will  help 
bring  an  increased  measure  of  finality  to  settlements.  Responsible 
parties  who  have  entered  into  a  judicially  approved  good  faith  set- 
tlement under  the  Act  will  be  protected  from  paying  any  additional 
response  costs  to  other  responsible  parties  in  a  contribution  action. 

The  amendment  will  also  promote  more  expeditious  management 
of  litigation.  Response  sites  often  involve  dozens  or  even  hundreds 
of  potentially  responsible  parties  with  differing  types  and  degrees 
of  involvement  with  the  release.  While  the  government  may  sue  all 
potentially  responsible  parties,  it  need  not  sue  all  these  parties.  It 
may  instead  sue  a  limited  number  of  parties  to  secure  complete 
cleanup  or  all  costs  of  cleanup  under  the  principle  of  joint  and  sev- 
eral liability.  Generally,  the  government  seeks  to  obtain  complete 
cleanup  or  to  recover  all  of  its  costs.  In  some  instances,  where  the 
government  has  sued  major  contributors  of  hazardous  substances  to 
a  site  but  not  lesser  contributors,  the  parties  named  by  the  United 
States  have  in  turn  sued  other  potentially  responsible  parties  in 
the  same  judicial  action.  In  several  cases  this  has  resulted  in  mas- 
sive and  potentially  unmanageable  litigation. 

The  amendment  provides  that  if  an  action  under  section  106  or 
section  107  of  the  Act  is  underway,  any  related  claims  for  contribu- 
tion or  indemnification  may  not  be  brought  until  a  judgment  or 
settlement  is  reached  in  such  action.  This  provision  is  intended  to 
postpone  counterclaims,  cross-claims,  and  third-party  actions;  par- 
ties with  counterclaims  deemed  compulsory  under  the  Federal 
Rules  of  Civil  Procedure  shall  pursue  such  claims  after  completion 
of  the  case-in-chief.  This  postponement  allows  the  government  to 
limit  the  number  of  parties  and  claims  in  its  actions,  so  that  litiga- 
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tion  may  be  resolved  in  a  more  efficient  and  expenditious  fashion. 
This  provision  is  not  intended  to  have  any  retroactive  effect  on 
third-party  actions  that  were  filed  prior  to  the  enactment  of  this 
amendment.  District  courts  should  carefully  manage  cases  filed 
prior  to  enactment  in  a  way  that  avoids  prejudicing  the  govern- 
ment's ability  to  resolve  its  cases  expeditiously  and  without  the  sig- 
nificant delays  and  expenses  that  third-party  litigation  may  create. 
As  with  joint  and  several  liability  issues,  contribution  claims  will 
be  resolved  pursuant  to  Federal  common  law.  Courts  are  to  resolve 
such  claims  on  a  case-by-case  basis,  taking  into  account  relevant 
equitable  considerations. 

Federal  Lien 

summary 

The  reported  bill  amends  section  107  to  add  a  new  subsection  (m) 
to  enable  the  United  States  to  recover  its  response  costs  through  an 
in  rem  action  against  the  real  property  that  is  the  subject  of  the 
response  action.  Such  protection  for  the  United  States  will  also 
enable  it  to  recover  the  increase  in  land  value  resulting  from  the 
response  action,  thus  preventing  unjust  enrichment  of  the  property 
owner. 

DISCUSSION 

The  amendment  provides  that  all  costs  and  damages  for  which  a 
person  is  liable  to  the  United  States  under  section  107(a)  of  the  Act 
shall  be  a  lien  on  all  real  property  affected  by  the  response  action. 
The  lien  arises  at  the  time  the  United  States  first  incurs  response 
costs,  but  is  not  perfected  as  against  purchasers,  security  interest 
holders,  and  judgment  lien  creditors  (all  as  defined  in  the  tax  lien 
statute,  26  U.S.C.  section  6321  et  seq.)  until  notice  of  the  lien  is  re- 
corded or  filed.  The  notice  provision  does  not  apply  with  respect  to 
any  person  who  knows  or  should  have  known  that  the  United 
States  has  incurred  response  costs. 

The  federal  lien  does  not  have  any  special  priority  over  the  per- 
fected security  interests  of  other  creditors.  Instead,  it  has  priority 
over  other  secured  creditors  only  as  of  the  date  they  have  construc- 
tive or  actual  notice  of  the  creation  of  the  lien.  Nonetheless,  the 
lien  provides  protection  to  the  United  States  in  instances  where 
the  owner  of  the  land  on  which  a  response  action  has  occurred  be- 
comes insolvent  or  cannot  be  found.  The  federal  government  re- 
tains the  right  to  proceed  in  personam  against  all  persons  liable  for 
response  costs  and  damages  under  section  107(a). 

The  creation  of  this  lien  does  not  itself  in  any  way  make  the 
United  States  a  liable  party  under  CERCLA  or  any  other  laws,  nor 
does  it  affect  any  rights  the  United  States  may  enjoy  under  other 
Federal  or  State  laws. 
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Direct  Action 

summary 

This  amendment  clarifies  certain  aspects  of  existing  financial  re- 
sponsibility requirements  and  provides  for  direct  action  against 
guarantors  in  appropriate  cases. 

Specifically,  the  amendment:  (1)  provides  claimants  in  appropri- 
ate circumstances  with  the  right  of  direct  action  against  guaran- 
tors (defined  as  persons  who  provide  evidence  of  financial  responsi- 
bility to  an  owner  or  operator,  (2)  permits  a  guarantor  when  sub- 
ject to  a  direct  action  suit  to  invoke  as  a  defense  the  terms  and  con- 
ditions contained  in  the  guarantor's  policy  of  insurance  with  the 
owner  or  operator,  (3)  confirms,  without  diminishing  any  other 
statutory,  contractual  or  common  law  liability  of  a  guarantor,  that 
the  total  liability  of  a  guarantor  is  limited  to  the  aggregate  amount 
that  the  guarantor  has  provided  as  evidence  of  financial  responsi- 
bility to  a  particular  owner  or  operator,  and  (4)  authorizes  the  Ad- 
ministrator to  establish  appropriate  rules  and  defenses  with  re- 
spect to  such  actions. 

DISCUSSION 

The  amendment  modifies  an  existing  right  of  direct  action 
against  a  guarantor.  With  direct  action,  a  claimant  may  file  a  law- 
suit naming  an  insurance  company  or  other  entity  serving  as  guar- 
antor as  a  defendant  in  the  case.  Absent  the  right  of  direct  action, 
an  insured  party  would  file  an  action  only  against  the  person  who 
allegedly  had  caused  the  injury,  and  it  is  that  person's  liability 
which  is  litigated  in  the  action.  The  insurer's  initial  obligation  is  to 
its  insured,  with  whom  the  insurer  has  a  contract.  If  the  insured  is 
found  liable,  then  the  insurer  is  obligated  to  make  payment  to  the 
insured  in  accordance  with  and  subject  to  the  terms  of  the  con- 
tract. 

In  some  instances,  however,  an  injured  party,  who  is  the  intend- 
ed beneficiary  of  the  financial  responsibility  requirements  in 
CERCLA,  may  not  be  able  to  bring  an  action  against  the  owner  or 
operator  to  recover  from  that  owner  or  operator  or  their  guarantor. 
There  are  two  specific  circumstances  where  this  may  occur.  First, 
it  is  possible  that  a  claimant  may  not  be  able  to  obtain  court  juris- 
diction over  the  owner  or  operator.  Second,  and  perhaps  more 
likely,  the  owner  or  operator  either  voluntarily  or  involuntarily 
may  be  a  debtor  in  bankruptcy.  These  two  circumstances  include 
cases  where  an  owner  or  operator  may  be  identified  and  subject  to 
court  jurisdiction,  but  clearly  unlikely  to  be  solvent  (i.e.,  capable  of 
paying  the  judgment)  at  the  time  the  litigation  is  resolved.  The 
amendment  would  afford  a  claimant  the  right  of  direct  action  in 
both  instances. 

Policy  terms  and  conditions 

In  a  direct  action  lawsuit,  the  amendment  permits  the  guarantor 
to  invoke  not  only  the  defenses  that  would  have  been  available  to 
the  owner  or  operator,  i.e.,  acts  of  God,  acts  of  war,  unrelated  third 
party  acts  in  limitei  circumstances,  but  also  the  terms  and  condi- 
tions that  the  insurer  had  agreed  upon  with  the  insured  in  their 
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policy  of  insurance.  By  authorizing  a  guarantor  to  invoke  these 
rights  and  defenses,  this  amendment  should  foster  the  development 
of  a  competitive  marketplace  for  insurance  certified  as  evidence  of 
financial  responsibility.  A  competitive  marketplace  should  lead  to 
the  greater  availability  of  reasonably  priced  insurance  certified  as 
evidence  of  financial  responsibility.  This,  in  turn  should  encourage 
increased  compliance  with  CERCLA's  financial  responsibility  provi- 
sions (and  the  availability  of  direct  action)  which  will  ultimately 
benefit  the  claimants  by  providing  them  with  greater  financial  pro- 
tection. 

In  addition,  a  major  goal  of  the  financial  responsibility  require- 
ments is  to  enlist  insurers  to  provide  additional  policing  and  incen- 
tives to  monitor  the  behavior  of  their  insureds.  The  preservation  of 
an  insurer's  policy  terms  and  conditions  vis-a-vis  its  insured  may 
assist  in  meeting  this  objective.  It  is  often  policy  terms  and  condi- 
tions, as  well  as  inspection  and  rate-making,  that  form  the  basis  of 
the  insurer's  ability  to  influence  the  insured  to  act  carefully  and 
responsibly. 

At  the  time  of  enactment  of  CERCLA,  there  was  some  concern 
that  a  guarantor  might  use  its  policy  terms  and  conditions  to  di- 
minish the  risk  it  was  undertaking,  and  therefore  the  value  of  the 
financial  responsibility  it  had  provided.  We  hope  the  cause  for  this 
concern  will  be  minimized  by  several  factors.  One  factor  is  the  in- 
tensely competitive  nature  of  the  property-casualty  insurance 
market.  Owners  and  operators  should  have  little  incentive  to  pur- 
chase insurance  certified  as  evidence  of  financial  responsibility 
that  does  not  provide  meaningful  coverage  when  insurance  that 
would  provide  valid  protection  for  their  assets  is  readily  available. 
Moreover,  insurance  companies  are  subject  to  comprehensive  regu- 
lation at  the  State  level  so  that,  if  this  problem  ever  did  arise, 
there  would  be  an  available  procedure  to  correct  it  promptly.  Nev- 
ertheless, as  a  further  safeguard  the  amendment  authorizes  the 
Environmental  Protection  Agency  to  specify  policy  or  other  con- 
tractual terms,  conditions  or  defenses  which  EPA  deems  to  be  nec- 
essary or  to  be  unacceptable  in  establishing  evidence  of  financial 
responsibility. 

Liability  limits 

The  amendment  also  clarifies  and  defines  more  precisely  the  ulti- 
mate liability  of  a  guarantor  when  providing  evidence  of  financial 
responsibility.  As  written,  present  section  108(d)  of  CERCLA  could 
be  interpreted  so  as  to  expose  an  insurer  to  the  full  amount  of  the 
risk  regardless  of  the  insurer's  policy  limits  should  an  insurer  be 
found  to  have  acted  not  in  good  faith.  Section  1 08(d)  does  not  define 
the  term  "good  faith"  nor  does  it  specify  to  whom  the  guarantor 
must  act  in  good  faith.  To  cure  this  uncertainty,  the  amendment 
specifies  that  a  guarantor's  policy  limits  shall  be  binding,  but  that 
nothing  in  CERCLA  is  intended  to  limit  any  other  statutory,  con- 
tractual or  common  law  liability  of  a  guarantor,  including  an  in- 
surer's traditional  common  law  obligation  to  act  in  good  faith 
toward  its  insured.  Moreover,  the  amendment  also  makes  explicit 
that  the  liability  limit  of  a  guarantor  in  any  specific  instance  is  to 
be  determined  by  the  aggregate  amount  which  the  guarantor  has 
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provided  as  evidence  of  financial  responsibility  to  the  particular 
owner  or  operator  involved  in  the  matter. 

While  a  guarantor's  liability  under  CERCLA  is  limited  to  the  ag- 
gregate amount  which  the  guarantor  has  provided  as  evidence  of 
financial  responsibility  to  the  owner  or  operator  under  CER£LA, 
this  section  does  not  limit  the  guarantor's  liability  to  the  amount 
for  which  financial  responsibility  must  be  demonstrated.  For  exam- 
ple, if  the  owner  or  operator  secured  a  guaranty  for  an  amount 
greater  than  the  amount  required  pursuant  to  section  108,  the 
guarantor's  liability  is  limited  by  the  amount  of  the  guaranty,  not 
the  amount  required  pursuant  to  section  108. 

Evidence  of  financial  responsibility 

Finally,  the  amendment  makes  explicit  and  uniform  how  evi- 
dence of  financial  responsibility  is  to  be  provided.  First,  the  amend- 
ment requires  that  evidence  of  financial  responsibility  is  to  be  pro- 
vided in  accordance  with  regulations  promulgated  by  the  Adminis- 
trator of  EPA.  Thus,  for  example,  the  mere  purchase  of  insurance 
by  an  owner  or  operator  is  not  sufficient,  in  and  of  itself,  to  meet 
the  financial  responsibility  provisions  of  CERCLA.  Rather,  in  order 
to  meet  the  statutes'  requirements,  an  owner  or  operator  must 
obtain  from  a  guarantor  insurance  or  some  other  form  of  financial 
guarantee  that  qualifies  as  evidence  of  financial  responsibility  pur- 
suant to  the  EPA's  regulations.  Second,  the  amendment  provides 
that  evidence  of  financial  responsibility  may  be  provided  by  any 
one,  or  any  combination,  of  the  following:  insurance,  letter  of 
credit,  guarantee,  surety  bond  or  qualification  as  self-insurer. 

Victim  Assistance  Demonstration  Program 

summary 

S.  51,  as  reported,  establishes  a  five-year  demonstration  program 
of  assistance  to  victims  of  exposure  to  hazardous  substances  re- 
leased into  the  environment,  to  be  operated  in  five  to  ten  areas  of 
the  country. 

The  bill  adds  the  cost  of  grants  under  this  program  to  the  list  of 
permissible  uses  of  the  Fund,  and  specifies  that  only  the  general 
Revenue/contribution  to  the  Fund  is  available  for  this  purpose. 

This  provision  adds  a  new  subsection  (m)  to  section  111  of  the 
law.  Subsection  (m)(l)  sets  out  the  eligibility  criteria  which  must  be 
met  by  an  area  in  order  to  be  nominated  by  a  State  to  EPA  for 
participation  in  the  program.  The  prerequisites  for  eligibility  are: 

First,  a  health  assessment  or  other  health  study  required  under 
section  104(i)  of  the  Act  must  have  been  performed. 

Second,  the  health  assessment  or  other  health  study  must  con- 
tain certain  information.  Specifically,  the  study  must  indicate  that: 

1.  There  is  a  disease  or  injury  for  which  the  population  of 
such  area  is  placed  at  significantly  increased  risk  as  a  result  of 
a  release  of  a  hazardous  substance; 

2.  Such  disease  or  injury  has  been  demonstrated  by  peer  re- 
viewed studies  to  be  associated  (using  sound  scientific  and  med- 
ical criteria)  with  exposure  to  a  hazardous  substance;  and 
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3.  The  geographical  area  contains  individuals  within  the  pop- 
ulation who  have  been  exposed  to  a  hazardous  substance  in  a 
release. 

Any  area  which  in  the  judgment  of  a  State  meets  these  criteria 
may  be  nominated  by  the  State  in  which  it  is  located  to  the  Envi- 
ronmental Protection  Agency  for  selection. 

Selection  is  to  be  made  by  the  President  or  his  delegee  in  its  sole 
discretion.  However,  selections  must  be  made  taking  into  account 
the  experience  of  the  State  and  local  governments  in  administering 
programs  dealing  with  hazardous  substances,  as  well  as  the  repre- 
sentative nature  of  the  hazardous  substance  releases  and  exposure 
in  terms  of  the  identities  and  toxic  characteristics  of  the  substances 
found,  the  manner  and  degree  of  exposure,  and  the  seriousness  and 
duration  of  the  diseases  or  illnesses  caused. 

The  President  shall  select  no  fewer  than  five  and  no  more  than 
ten  areas  for  participation  in  this  program,  assuming  that  at  least 
that  number  of  applications  is  received.  If  no  applications  are  re- 
ceived, no  grants  will  be  made.  Grants  must  be  made  in  different 
States,  to  the  extent  possible.  Assuming  that  several  States  submit 
applications,  the  amendment  directs  the  President  to  make  grants 
to  areas  located  in  at  least  five  different  States.  The  amendment 
also  specifies  that  each  grant  is  to  made  for  not  less  than  $1  mil- 
lion per  year  and  not  more  than  $10  million  per  year. 

No  area  or  class  of  individuals  may  receive  assistance  from  a  pro- 
gram established  under  this  subsection  if  there  is  a  solvent  respon- 
sible party  who  may  be  liable  under  section  107  and  who  is  already 
providing  medical  assistance  comparable  to  the  assistance  available 
under  this  program. 

Paragraph  (5)  specifies  the  elements  that  must  be  included  in 
any  State  program  operated  under  this  subsection.  A  participating 
State  shall  operate,  for  at  least  three  years  and  not  more  than  five 
years,  a  program  which  provides  for  the  area  selected  the  following 
assistance: 

1.  Medical  screening  examination  and  testing  as  necessary  to 
determine  the  presence  in  individuals  of  the  disease  or  injury 
for  which  the  population  of  the  geographic  area  is  at  signifi- 
cantly increased  risk; 

2.  For  persons  with  no  present  symptoms  of  such  disease  or 
injury,  a  secondary  group  medical  benefits  insurance  policy  for 
the  costs  of  periodic  medical  screening  to  determine  the  pres- 
ence of  such  symptoms; 

3.  For  persons  with  present  symptoms  of  such  disease  or 
injury,  or  who  develop  such  symptoms,  reimbursement  of  past 
out-of-pocket  medical  expenses  for  such  disease  or  injury  not 
already  recovered,  and  a  secondary  group  medical  benefits  in- 
surance policy  for  the  costs  of  treatment  associated  with  such 
disease  or  injury. 

The  insurance  benefits  available  under  this  assistance  program 
are  to  be  secondary  to  and  nonduplicative  of  benefits  available 
under  other  insurance  policies  running  in  favor  of  an  individual, 
and  to  any  benefits  from  public  programs  for  which  an  individual 
is  eligible.  Initial  eligibility  for  benefits  under  this  program  is  to  be 
determined  as  of  thirty  days  prior  to  the  date  a  State  applies  for 
participation  in  this  program.  If  at  a  future  date  a  person  who  was 
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initially  ineligible  becomes  eligible,  secondary  insurance  assistance 
should  be  made  available  under  this  program.  Persons  initially  eli- 
gible who  at  a  future  date  become  ineligible  may  receive  insurance 
coverage  only  to  the  extent  that  it  is  nonduplicative  of  other  bene- 
fits. Assistance  under  this  program  is  provided  on  the  condition 
that  any  payment  received  will  be  repaid  to  the  Fund  out  of  the 
proceeds  of  any  award  from  or  settlement  with  a  responsible  party. 
The  amendment  requires  the  submission  of  several  studies  to 
evaluate  this  program.  The  President  is  required  to  submit  annual 
reports  to  the  Congress,  beginning  in  January,  1987.  Each  State 
which  participates  in  this  demonstration  program  must  submit  to 
the  President  and  the  Congress  a  report  on  its  program  by  Janu- 
ary, 1990. 

DISCUSSION 

This  amendment  establishes  on  a  demonstration  basis  a  program 
of  medical  assistance  to  victims  of  exposure  to  hazardous  substance 
releases  into  the  environment.  This  approach  is  an  attempt  to  de- 
velop information  required  to  make  a  reasoned  judgment  on  the 
extent  of  need  for  a  broader  victim  compensation  program  and  the 
workability  of  an  administrative  assistance  program. 

The  subject  of  administrative  compensation  for  the  victims  of 
hazardous  substances  and  toxic  chemicals  is  one  which  has  been 
before  the  Congress  since  the  mid-1970's,  when  the  Clean  Water 
Act  was  amended  to  provide  a  response  program  for  environmental 
emergencies.  The  oil  and  chemical  Superfund  bill  reported  by  the 
Committee  on  Environment  and  Public  Works  during  the  94th  Con- 
gress (which  passed  the  Senate,  but  was  not  enacted),  S.  2900,  con- 
tained an  administrative  compensation  program,  as  did  the  Super- 
fund  bill  reported  from  this  Committee  in  1980.  When  the  1980  leg- 
islation was  brought  to  the  Senate  floor,  however,  an  agreement 
was  reached  which  eliminated  the  victim  assistance  program  and 
required  a  study  of  the  adequacy  of  existing  remedies  to  compen- 
sate persons  injured  by  exposure  to  the  release  of  toxic  substances 
into  the  environment. 

The  study  requirement  is  contained  in  section  301(e)  of  the  cur- 
rent law.  Pursuant  to  that  section,  three  representatives  of  each  of 
four  major  legal  organizations*  were  appointed  to  form  what 
became  known  informally  as  "The  301(e)  Study  Group".  The  four 
organizations  contributing  members  to  the  study  group  were  the 
American  Bar  Association,  The  American  Law  Institute,  the  Amer- 
ican Trial  Lawyers  Association,  and  the  National  Association  of  At- 
torneys General. 

The  Study  Group  submitted  its  report  to  the  Congress  on  July  1, 
1982.  Having  been  charged  with  the  responsibility  of  determining 
"the  adequacy  of  existing  common  law  and  statutory  remedies  in 
providing  legal  redress  for  harm  to  man  and  the  environment 
caused  by  the  release  of  hazardous  substances  to  the  environment," 
the  Group  made  ten  recommendations.  One  of  these  was  that  a 
system  of  administrative  compensation  be  established: 

First  Recommendation:  Federal  Administrative  Compensation 
and  State  Judicial  Remedies: 
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In  light  of  the  limited  availability  and  the  inadequacy  in 
many  situations  of  existing  remedies,  and  particularly  in 
light  of  the  inadequacy  of  the  present  tort  system  to  deal 
with  relatively  small  claims,  the  Study  Group  recommends 
a  remedial  program  that  is  intended  to  provide  means  of 
recovery  for  victims  of  exposure  to  hazardous  wastes,  uti- 
lizing both  administrative  and  judicial  remedies,  as  may  be 
appropriate. 

In  broad  outline,  the  Study  Group  recommends  a  two- 
tier  system  of  remedies.  The  first  tier,  which  is  expected  to 
be  the  part  of  the  system  most  heavily  relied  on  by  persons 
injured  by  exposures,  will  provide  an  administrative  com- 
pensation remedy  without  a  showing  of  fault.  The  adminis- 
trative compensation  scheme  would  be  established  by  fed- 
eral legislation,  but  would  be  operated  largely  by  the 
states  pursuant  to  federal  law.  Its  major  purposes  would 
include  the  provision  of  limited  compensation  to  meet  the 
economic  and  medical  needs  of  persons  injured  in  a 
manner  which  is  more  prompt  and  less  costly  than  tort 
litigation.  Such  a  compensation  system  would  also  provide 
a  useful  method  of  cost  allocation  and  sharing,  and  a  so- 
cially responsible  method  of  internalizing  the  emerging 
costs  of  industrial  and  technological  development. 

The  amendment  contained  in  S.  51  does  not  fully  implement  the 
recommendation  of  the  Study  Group.  Rather,  it  provides  $30  mil- 
lion per  year  to  selected  States  to  implement  the  recommendation 
in  specific  areas  which  contain  individuals  who  are  at  statistically 
significant  increased  risk  of  illness  from  exposure  to  hazardous  sub- 
stances. The  amendment  provides  no  economic  compensation.  Al- 
though the  grants  for  such  programs  will  be  made  available  from 
the  general  revenue  contribution  to  the  Superfund,  the  actual  es- 
tablishment of  the  assistance  programs  will  be  by  the  States  them- 
selves. 

Throughout  the  course  of  this  debate  competing  assertions  have 
been  made  that  on  the  one  hand,  such  assistance  is  not  needed,  and 
on  the  other  hand  that  a  program  of  victim  assistance  would  over- 
whelm the  resources  of  the  Fund.  The  approval  of  a  demonstration 
program  reflects  a  recognition  that  this  is  an  area  of  uncertainty, 
and  more  information  is  needed.  The  amendment  focuses  on  geo- 
graphic areas  which  could  provide  such  information  in  two  ways. 

First,  the  amendment  'sets  out  specific  area  eligibility  criteria. 
Only  an  area  for  which  a  health  assessment  or  other  health  study 
has  been  performed  pursuant  to  section  104(i)  of  CERCLA  and 
which  contains  specified  information,  is  eligible.  A  health  assess- 
ment, to  be  performed  at  every  site  on  the  National  Priorities  List 
under  section  1046i,  is  defined  in  that  section  as  follows: 

The  term  ' 'health  assessments"  shall  include  prelimi- 
nary assessments  of  the  potential  risk  to  human  health 
posed  by  individual  sites  and  facilities,  based  on  such  fac- 
tors as  the  nature  and  extent  of  contamination,  the  exist- 
ence of  potential  for  pathways  of  human  exposure  (includ- 
ing ground  or  surface  water  contamination,  air  emissions, 
and  food  chain  contamination),  the  size  and  potential  sus- 
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ceptibility  of  the  community  within  the  likely  pathways  of 
exposure,  the  comparison  of  expected  human  exposure 
levels  to  the  short-term  and  long-term  health  effects  asso- 
ciated with  identified  contaminants  and  any  available  rec- 
ommended exposure  or  tolerance  limits  for  such  contami- 
nants, and  the  comparison  of  existing  morbidity  and  mor- 
tality data  on  diseases  that  may  be  associated  with  the  ob- 
served levels  of  exposure.  The  assessment  shall  include  an 
evaluation  of  the  risks  to  the  potentially  affected  popula- 
tion from  all  sources  ri  such  contaminants,  including 
known  point  or  nonpoint  sources  other  than  the  site  or  fa- 
cility in  question.  A  purpose  of  such  preliminary  assess- 
ments shall  be  to  help  determine  whether  full-scale  health 
or  epidemiological  studies  and  medical  evaluations  of  ex- 
posed populations  shall  be  undertaken. 

The  Agency  for  Toxic  Substances  and  Disease  Registry  is  to 
specify  in  its  health  assessments  the  geographic  area  in  which  such 
exposures  are  occurring. 

The  requirements  that  area  designation  is  to  be  based  on  infor- 
mation contained  in  a  health  assessment  is  to  limit  eligibility  to 
those  areas  where  populations  have  been  placed  at  a  statistically 
significant  increased  risk  as  a  result  of  exposure  to  a  hazardous 
substance  released  into  the  environment.  There  is  a  likelihood  that 
areas  around  National  Priorities  List  sites  will  be  a  focus  of  this 
program,  due  to  the  requirements  that  health  assessments  be  con- 
ducted at  each  of  these  sites. 

The  amendment  requires  that  the  health  assessment  indicate 
that  the  population  of  a  particular  area  is  at  significantly  increased 
risk  as  a  result  of  exposure  to  a  hazardous  substance  release.  The 
term  ' 'significantly"  means  statistical  significance.  It  does  not  add 
a  legal  criterion  for  eligibility  but  rather  clarifies  the  kind  of  risk 
assessment  information  that  must  be  in  a  health  assessment  for 
purposes  of  area  eligibility.  Information  with  this  degree  of  reliabil- 
ity is  expected  to  be  in  a  health  assessment  or  other  health  study 
in  any  case. 

The  State  in  which  such  an  area  is  located  is  to  apply  for  partici- 
pation in  the  program  after  its  review  of  the  health  assessment  or 
other  health  study  performed  under  section  104(i)  for  compliance 
with  the  eligibility  criteria  set  forth  in  subsection  (m)  (1). 

Second,  the  selection  criteria  which  are  to  guide  the  President's 
grant  decisions  will  focus  this  program  on  geographic  areas  with 
real  need  and  provide  a  useful  body  of  information.  Paragraph  (2) 
directs  the  President  to  take  into  account  the  experience  of  State 
and  local  governments  in  administering  toxic  chemical  regulatory 
programs.  States  with  such  experience  as  to  be  preferred,  in  part, 
because  of  their  familiarity  with  the  dangers  of  such  substances  to 
human  health.  The  President  is  also  directed  to  take  into  account 
the  seriousness  of  the  health  threat  posed  by  exposure  to  hazardous 
substances  in  an  area,  as  well  as  the  representative  nature  of  the 
hazardous  substances  to  which  individuals  are  exposed.  This  will 
assure  that  the  information  developed  will  have  broad  applicability 
to  situations  which  exist  in  other  States,  so  that  if  necessary,  solu- 
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tions  can  be  sought  to  address  the  most  serious  and  most  prevalent 
problems. 

The  amendment  directs  States  to  apply  to  the  Environmental 
Protection  Agency  for  participation  in  this  program.  This  is  a 
purely  ministerial  function.  The  authority  to  select  participating 
States  is  vested  in  the  President.  The  President  should  delegate 
this  authority  to  a  federal  agency  with  experience  in  health-related 
activities.  The  Committee  expects  the  Agency  for  Toxic  Substances 
and  Disease  Registry  to  be  consulted,  at  a  minimum,  about  grant 
decisions. 

However,  selection  of  specific  participating  States  is  in  the  dis- 
cretion of  the  President  or  the  President's  delegee.  The  approval  or 
denial  of  a  specific  application  is  not  subject  to  judicial  review, 
except  to  the  extent  the  President  fails  to  select  at  least  five  such 
applicants,  as  required  by  section  lll(m)(2). 

Paragraph  (5)  describes  the  elements  that  must  be  included  in 
any  Sfcate  program  of  assistance  established  under  this  subsection. 
Each  State  program  will  provide  medical  screening  to  all  members 
of  the  population  defined  to  be  at  increased  risk  of  a  disease  or 
injury  in  the  health  assessment.  The  purpose  of  this  analysis  is  to 
identify  excess  disease  or  injury  associated  with  exposure  to  a  haz- 
ardous substance  already  present  in  the  population  at  risk,  and  to 
set  in  motion  for  those  without  present  symptoms  a  process 
through  which  such  a  disease  or  injury  can  be  detected  at  an  early 
stage. 

Two  different  forms  of  medical  assistance  are  available  under  a 
State's  program.  For  persons  with  no  present  symptoms,  a  second- 
ary group  medical  benefits  policy  will  provide  for  periodic  medical 
screening.  For  persons  who  have  symptoms  of  such  a  disease  or 
injury,  the  State  will  provide  a  secondary  group  medical  benefits 
policy  to  cover  costs  of  treatment.  Individuals  in  this  category  will 
also  receive  from  the  State  program  reimbursement  for  past  medi- 
cal costs  associated  with  that  illness,  if  not  paid  by  any  other 
source. 

This  general  approach  using  an  insurance  mechanism  was  sug- 
gested in  the  Keystone  Toxic  Exposure  Compensation  Report  of 
January,  1985.  The  group  which  participated  in  this  project  over 
many  months  last  year  represented  interests  from  academia,  indus- 
try, citizen  and  environmental  organizations,  labor,  medical  and 
legal  professionals,  and  federal  and  state  officials. 

The  Keystone  group  concluded  "that  an  administrative  system 
for  hazardous  substance  exposure  would  best  be  directed  at  imme- 
diate welfare  needs  that  are  public  health  concerns.  While  there 
are  other  possible  goals  or  objectives  related  to  this  issue,  such  as 
encouraging  conduct  to  prevent  such  exposures,  it  was  decided  that 
the  immediate  public  health  needs  of  potentially  aftected  individ- 
uals should  be  the  principal  objective  in  the  system  being  sugget- 
ed". 

With  respect  to  the  use  of  insurance  to  address  long-term  health 
needs,  the  Keystone  group  saw  this  approach  as  having  some  bene- 
fits for  all  parties,  and  recommended  the  implementation  of  such 
an  administrative  compensation  system  on  a  trial  basis. 

The  reported  bill  will  provide  experience  in  this  regard.  Al- 
though the  provision  specifies  the  insurance  benefits  that  must  be 
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provided  by  a  State  demonstration  program  of  assistance,  it  does 
not  require  the  use  of  any  particular  system  of  insurance.  States 
will  be  free  to  establish  a  mechanism  for  providing  the  specified 
benefits  which  seems  most  appropriate  given  the  geographic  area 
selected,  and  the  State's  existing  health  care  delivery  systems. 
Such  mechanisms  could  include  group  health  organizations,  admin- 
istrative services  only  contracts,  risk  retention  plans,  or  other  ar- 
rangements to  deliver  care  on  a  group  basis. 

Fund  Use  Outside  Federal  Property  Boundaries 

summary 

The  reported  bill  amends  section  111(e)(3)  of  the  Act  to  provide 
that  the  fund  can  be  used  to  pay  for  alternative  water  supplies  in 
cases  involving  federally  owned  facilities,  where  groundwater  con- 
tamination exists  beyond  the  Federal  property  boundary  and  the 
federally  owned  facility  is  not  the  only  potentially  responsible 
party.  This  would  include  reimbursement  of  funds  already  spent  by 
a  municipality. 

DISCUSSION 

Current  law  prohibits  the  use  of  funds  from  Hazardous  Sub- 
stances Response  Trust  Fund  for  remedial  action  at  sites  where  the 
potentially  responsible  parties  include  an  agency  or  department  of 
the  Federal  Government.  Congress  intended  that  costs  at  such  sites 
should  be  born  by  the  agencies  responsible  through  appropriated 
funds,  rather  than  from  the  trust  fund  derived  from  taxes  on  the 
chemical  manufacturing  industry. 

This  prohibition  has  caused  considerable  hardship  at  many  sites 
across  the  Nation  because  Federal  agencies  have  been  slow  to  re- 
spond in  cases  where  they  are  responsible.  The  Committee  has 
been  made  aware  of  the  problems  at  specific  sites  which  have  re- 
quired immediate  response  with  State  and  local  resources  to  pro- 
vide a  alternative  water  supplies.  In  cases  such  as  New  Brighton, 
Minnesota,  responses  to  protect  the  pubic  health  have  required  the 
expenditure  of  several  million  dollars  by  a  local  government  with 
no  opportunity  to  recover  these  expenses  from  the  responsible  Fed- 
eral agency  in  the  foreseeable  future. 

The  language  of  this  section  would  make  a  limited  modification 
in  the  current  prohibiton.  It  would  allow  use  of  monies  from  the 
fund  to  respond  at  sites  where  the  potentially  responsible  parties 
include  an  agency  of  the  Federal  government  but  also  include 
other  non-Federal  parties.  At  such  sites,  the  fund  may  be  used  to 
provide  alternative  water  supplies  and  to  reimburse  municipalities 
to  the  extent  that  they  have  incurred  costs  to  make  available  alter- 
native water  supplies. 

Statute  of  Limitations 

summary 

The  reported  bill  strikes  the  current  statute  of  limitations  lan- 
guage in  section  112(d)  of  the  Act  and  adds  a  new  subsection  to  sec- 
tion 133  setting  out  a  revised  statute  of  limitations.  Under  this  new 
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provision,  the  statute  of  limitations  is  (a)  for  recovering  the  cost  of 
response,  6  years  after  the  date  of  completion  of  the  response 
action;  (b)  for  natural  resource  damages,  6  years  after  the  date 
damage  assessment  regulations  are  promulgated  under  section 
301(c)  or  3  years  after  the  discovery  of  the  loss  and  its  connection 
with  the  release,  whichever  is  later;  (c)  for  any  other  damages,  3 
years  after  discovery  of  the  loss  and  its  connection  with  the  release 
or  3  years  after  enactment,  whichever  is  later,  (d)  for  contribution 
actions,  3  years  after  entry  of  judgment  or  good-faith  settlement; 
and  (e)  for  subrogated  rights  under  section  112,  3  years  after  pay- 
ment of  the  claim. 

DISCUSSION 

CERCLA  currently  includes  no  explicit  statute  of  limitations  for 
the  filing  of  cost  recovery  actions  under  section  107.  There  are  dif- 
fering interpretations  concerning  the  time  period  within  which  cost 
recoveries  must  be  filed.  Consistent  with  its  position  under  section 
311  of  the  Clean  Water  Act,  the  United  States  has  maintained  that 
there  is  no  statute  of  limitations  in  the  law  and  that  if  one  is  appli- 
cable, it  begins  to  run  six  years  from  the  completion  of  site  re- 
sponse. 

This  amendment  establishes  a  six-year  statute  of  limitations  for 
the  filing  of  cost  recovery  actions.  The  statutory  language  also 
specifies  that  cost  recovery  actions  can  be  initiated  upon  the  ex- 
penditure of  Federal  funds.  The  six-year  period  is  the  same  as  the 
period  established  by  a  clear  line  of  cases  for  the  parallel  provi- 
sions in  section  311  of  the  Clean  Water  Act.  It  will  assure  that  no 
cost  recovery  actions  will  be  precluded  by  any  shorter  time  limit 
that  responsible  parties  may  raise,  because  of  any  potential  ambi- 
guities in  the  statute. 

Nevertheless,  there  is  a  need  to  file  cost  recovery  actions  in  a 
timely  fashion,  to  assure  that  evidence  concerning  liability  and  re- 
sponse costs  is  fresh,  to  help  replenish  the  Fund,  and  to  provide 
some  measure  of  finality  to  affected  responsible  parties.  Because  re- 
sponse actions  may  extend  for  a  number  of  years,  the  government 
is  not  precluded  from  commencing  an  action  for  recovery  of  costs 
at  any  time  after  such  costs  have  been  incurred.  When  the  govern- 
ment brings  an  action  on  an  operable  unit  of  response  and  that  matter 
is  resolved  by  judgment,  the  government  is  not  precluded  from 
bringing  a  subsequent  action  regarding  a  subsequent  response. 

For  purposes  of  recovery  of  costs  by  the  Federal  Government 
under  this  section,  the  response  action  is  regarded  as  completed 
upon  completion  of  operation  and  maintenance  activities  funded  by 
the  Federal  Government. 

Judicial  Review 

summary 

This  section  revises  the  provisions  of  section  113(a)  governing  the 
judicial  review  of  regulations  promulgated  pursuant  to  the  Compre- 
hensive Environmental  Response,  Compensation,  and  Liability  Act 
of  1980  (CERCLA). 
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New  section  113(a)(1)  provides  that  an  application  for  review  of  a 
CERCLA  regulation  may  be  filed  in  the  U.S.  Circuit  Court  for  the 
District  of  Columbia  or  in  the  U.S.  Court  of  Appeals  for  a  circuit  in 
which  the  applicant  resides  or  transacts  business  which  is  directly 
affected  by  such  regulation  within  one  hundred  and  twenty  days 
after  such  regulation  is  promulgated.  Under  current  law,  judicial 
review  may  only  be  had  in  the  U.S.  Circuit  Court  of  Appeals  for 
the  District  of  Columbia,  and  applications  for  review  must  be  filed 
within  ninety  days. 

New  section  113(a)(2)  establishes  a  random  selection  procedure, 
to  be  administered  by  the  Administrative  Office  of  the  United 
States  Courts,  to  determine  in  an  orderly  fashion  the  court  of  ap- 
peals in  which  a  regulation  is  to  be  reviewed  when  applications  for 
review  have  been  filed  in  two  or  more  courts  of  appeals. 

Following  the  selection  of  a  single  court  of  appeals,  other  courts 
in  which  applications  have  been  filed  are  directed  to  promptly 
transfer  such  applications  to  the  court  in  which  the  Agency  record 
has  been  filed.  Notwithstanding  the  outcome  of  the  random  selec- 
tion procedure,  any  court  in  which  an  application  for  review  has 
been  filed  would  retain  the  power  to  transfer  the  case  to  any  other 
court  of  appeals  for  the  convenience  of  the  parties  or  otherwise  in 
the  interest  of  justice. 

DISCUSSION 

The  principal  purpose  of  this  amendment  is  to  allow  the  filing  of 
applications  for  review  of  CERCLA  regulations  in  U.S.  Courts  of 
Appeals  other  than  the  U.S.  Court  of  Appeals  for  the  District  of  Co- 
lumbia, which  currently  has  exclusive  jurisdiction  over  such  appli- 
cations. 

The  justification  for  centralized  judicial  review  of  environmental 
regulations  is  that  it  eliminates  the  possibility  of  conflicting  inter- 
pretations of  the  law  in  different  circuits  and  allows  a  single  court 
to  develop  expertise  in  this  complex  area  of  the  law.  However,  in 
the  judgment  of  the  Committee  these  advantages,  to  the  extent 
they  exist,  are  insufficient  to  offset  the  disadvantages  of  centralized 
judicial  reivew,  which  include  inconvenience  to  litigants  who  do 
not  reside  in  Washington,  D.C.  and  an  unwarranted  concentration 
of  power  in  a  single  tribunal,  which  may  in  turn  generate  undersir- 
able  political  pressures  on  the  appointment  of  judges.  Centralizing 
review  in  a  single  court  may  also  deprive  the  law  of  diverse  views 
on  complex  legal  issues,  and  as  a  result  may  make  the  task  of  the 
Supreme  Court  more  difficult. 

Although  other  Circuit  Courts  of  Appeal  may  not  possess  as 
much  technical  expertise  as  the  D.  C.  Circuit,  the  responsibility  of 
a  Court  of  Appeals  is  to  review  regulations  for  conformity  with  law, 
not  to  undertake  technical  review  of  regulations  and  the  Commit- 
tee has  no  reason  to  believe  that  other  Courts  of  Appeal  lack  com- 
petence to  review  regulations  promulgated  under  the  Comprehen- 
sive Environmental  Response,  Compensation,  and  Liability  Act  of 
1980. 

The  random  selection  process  created  by  section  107(a)(2)  is  in- 
tended to  avoid  the  "race  to  the  courthouse"  phenomenon  and  pro- 
vide for  an  orderly  means  of  consolidating  applications  for  review 
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of  the  same  Agency  action.  This  process  does  not  preclude  any 
court  of  appeals  from  exercising  its  inherent  power  of  transferring 
an  application  for  review  to  any  other  court  of  appeals  for  the  con- 
venience of  the  parties  or  otherwise  in  the  interest  of  justice. 

The  amendment  also  changes  the  period  within  which  an  appli- 
cation for  review  of  any  Agency  action  must  be  filed  from  ninety  to 
one  hundred  and  twenty  days.  In  view  of  the  seriousness  of  the  pos- 
sible consequences  of  a  failure  to  challenge  an  action  of  the  Admin- 
istrator within  the  prescribed  time  period,  persons  who  will  be  di- 
rectly affected  by  a  regulation  should  have  ample  opportunity  to 
assess  the  consequences  of  such  regulation  and  file  an  application 
for  review.  A  period  of  one  hundred  and  twenty  days  provides  such 
an  opportunity. 

Preenforcement  Review 

SUMMARY 

The  reported  bill  amends  sections  113  and  106  to  clarify  the  proc- 
ess for  judicial  review  of  government  decisions  on  the  appropriate 
extent  of  response  and  the  liability  of  responsible  parties.  The 
amendments  explicitly  provide  that: 

— judicial  review  of  all  Presidential  decisions  concerning  re- 
sponse is  on  the  administrative  record; 
— there  is  no  pre-enforcement  review  of  section  106  administra- 
tive orders  or  section  104  response  actions  or  orders;  and, 
— administrative  orders  may  be  subject  to  judicial  review  once 
response  action  is  completed. 

DISCUSSION 

Record  review 

Although  CERCLA  does  not  explicitly  state  how  decisions  con- 
cerning response  actions  will  be  judicially  reviewed,  courts  have 
suggested  that  review  of  decisions  concerning  the  response,  like 
other  administrative  decisions,  is  on  the  basis  of  the  administrative 
record.  This  amendment  clarifies  and  confirms  that  judicial  review 
of  a  response  action  is  limited  to  the  administrative  record  and 
that  the  action  shall  be  upheld  (and  all  government  response  costs 
shall  be  awarded)  unless  the  action  was  arbitrary  and  capricious  or 
otherwise  not  in  accordance  with  law. 

Reliance  on  an  administrative  record  helps  assure  that  the  basis 
for  the  response  decision  is  clearly  articulated  and  open  to  scrutiny 
by  the  public  and  responsible  parties.  Limiting  judicial  review  of 
response  actions  to  the  administrative  record  also  expedites  the 
process  of  review,  avoids  the  need  for  time-consuming  and  burden- 
some discovery,  and  assures  that  the  reviewing  court's  attention  is 
focused  on  the  information  and  criteria  used  in  selecting  the  re- 
sponse. 

If  major  deficiencies  are  shown  to  exist  in  the  administrative 
record  that  has  been  assembled,  judicial  review  of  the  response  in 
an  enforcement  or  cost  recovery  action  may  be  de  novo,  i.e.,  open  to 
the  introduction  of  evidence  by  all  parties.  Existing  administrative 
law  principles  will  govern  whether  supplementary  materials  ex- 
plaining or  clarifying  the  record  may  be  introduced  at  trial;  howev- 
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er,  under  most  circumstances,  judicial  review  should  be  limited  to 
the  administrative  record  itself. 

Pre-enforcement  review 

Response  actions  or  orders  under  section  104  and  orders  under 
section  106  may  be  subject  to  judicial  review  at  the  time  the  gov- 
ernment seeks  cost  recovery  or  acts  to  enforce  the  order  and  collect 
penalties  for  noncompliance.  This  amendment  clarifies  and  con- 
firms that  response  actions  and  orders  are  not  subject  to  judicial 
review  prior  to  that  time. 

As  several  courts  have  noted,  the  scheme  and  purposes  of 
CERCLA  would  be  disrupted  by  affording  judicial  review  of  orders 
or  response  actions  prior  to  commencement  of  a  government  en- 
forcement or  cost  recovery  action.  See,  e.g.,  Lone  Pine  Steering 
Committee  v.  EPA,  22  Env't  Rep.  Cas.  (BNA)  1113  (D.  N.J.  January 
21,  1985).  These  cases  correctly  interpret  CERCLA  with  regard  to 
the  unavailability  of  pre-enforcement  review.  This  amendment  is  to 
expressly  recognize  that  pre-enforcement  review  would  be  a  signifi- 
cant obstacle  to  the  implementation  of  response  actions  and  the 
use  of  administrative  orders.  Pre-enforcement  review  would  lead  to 
considerable  delay  in  providing  cleanups,  would  increase  response 
costs,  and  would  discourage  settlements  and  voluntary  cleanups. 

Review  of  orders  and  reimbursement  of  costs 

The  changes  relating  to  judicial  review  both  clarify  and  confirm 
the  existing  process.  The  amendment  also  establishes  new  proce- 
dures for  reimbursement  of  certain  response  costs  and  provides  op- 
portunities for  judicial  review  of  administrative  orders  once  the  re- 
sponse action  required  by  the  order  is  completed. 

Under  the  reported  bill,  potentially  responsible  parties  may  re- 
quest reimbursement  from  the  Fund  for  costs  incurred  in  respond- 
ing to  an  order.  If  the  President  refuses  to  grant  all  or  part  of  a 
petition  for  reimbursement,  such  parties  may  file  an  action  in  dis- 
trict court  seeking  reimbursement.  Potentially  responsible  parties 
may  obtain  reimbursement,  plus  interest,  if  they  can  show  that: 
— they  are  not  liable,  and  that  the  costs  which  they  incurred  in 

responding  to  the  order  were  reasonable;  or 
— the  response  action  ordered  by  the  President  was  arbitrary 
and  capricious  or  otherwise  not  in  accordance  with  the  law. 

This  provision  will  foster  compliance  with  orders  and  promote 
expeditious  cleanup,  by  allowing  potentially  responsible  parties 
who  agree  to  undertake  cleanup  to  preserve  their  arguments  con- 
cerning liability  and  the  appropriateness  of  the  response  action.  In 
addition  to  having  an  opportunity  for  judicial  review  as  set  forth  in 
this  section,  recipients  of  section  106  orders  have  opportunities  to 
participate  directly  in  the  process  for  selecting  the  appropriate  re- 
sponse action  and  may  seek  reimbursement  of  response  costs  from 
other  potentially  responsible  parties  under  section  107  of  the  Act. 

The  new  procedures  set  forth  in  this  amendment  are  designed 
simply  to  increase  the  incentive  for  potentially  responsible  parties 
to  undertake  response  actions.  This  amendment  is  not  necessitated 
by  any  constitutional  infirmity  of  section  106,  as  enacted  in  1980, 
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which  already  affords  adequate  protection  of  potentially  responsi- 
ble parties'  due  process  rights. 

Nationwide  Service  of  Process 

summary 

The  reported  bill  amends  section  113  of  CERCLA  to  clarify  and 
confirm  that  nationwide  service  of  process  is  available  under 
CERCLA. 

DISCUSSION 

Defendants  in  some  actions  brought  personal  jurisdiction 
through  out-of-state  service  because  of  a  lack  of  minimum  contacts. 
This  amendment  expressly  confirms  that  the  United  States  may 
serve  a  defendant  in  any  district  where  the  defendant  resides, 
transacts  business,  has  appointed  an  agent  for  service  of  process,  or 
may  otherwise  be  found.  Although  service  of  process  has  been  im- 
plicitly available  under  CERCLA,  this  amendment  makes  the  avail- 
ability of  such  service  explicit,  to  avoid  future  arguments  on  the 
issue  and  to  expedite  government  enforcement  actions. 

Preemption 

summary 

The  reported  bill  strikes  section  114(c)  of  the  Act  to  clarify  that 
States  are  not  preempted  from  imposing  taxes  for  purposes  already 
covered  by  CERCLA. 

DISCUSSION 

Clarification  of  section  114(c)  appears  desirable  because  of  the 
litigation  that  has  arisen  from  the  original  language  in  the  statute. 
The  litigation  has  been  focused  on  the  right  of  States  to  tax  those 
substances  which  are  taxed  under  the  Federal  Superfund  law.  To 
date,  all  decisions  in  State  courts  (including  recent  State  Supreme 
Court  rulings)  have  found  that  the  Federal  Superfund  law  does  not 
preempt  the  rights  of  the  States  to  raise  taxes  from  these  sub- 
stances or  through  other  special  taxes.  This  litigation  could  contin- 
ue for  years.  Any  cloud  of  uncertainty  over  the  legitimacy  of  these 
taxes  should  be  removed  at  the  earliest  possible  time. 

It  is  widely  recognized  that  States  must  develop  their  own  taxes 
to  meet  their  responsibilities  for  the  State  share  of  the  cleanup 
costs  at  Superfund  sites.  In  addition,  States  have  responsibilities 
for  managing  and  cleaning  up  hazardous  materials  not  covered  by 
the  Federal  program.  Clarification  of  section  114(c)  will  allow  the 
State  to  move  forward  and  develop  the  tax  mechanisms  necessary 
for  meeting  the  growing  funding  needs  for  response  to  hazardous 
substance  releases  and  participation  in  the  Superfund  program,  as 
well  as  for  maintaining  effective  State  hazardous  waste  programs. 

The  primary  effect  of  the  amendment  will  be  to  remove  a  poten- 
tial barrier  to  the  creation  of  State  superfund  programs.  The 
amendment  may  result  in  an  increase  in  the  number  and  pace  of 
hazardous    substance    response    actions    undertaken    or    partially 
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funded  by  States,  since  States  will  be  able  to  raise  funds  to  assist 
such  hazardous  substance  response. 

Federal  Facilities  Concurrence 

summary 

This  section  amends  section  115  of  the  Act  to  provide  that  the 
Administrator  of  the  Environmental  Protection  Agency  must 
concur  in  the  selection  of  cleanup  actions  to  be  taken  for  Federal 
facilities.  States  that  have  entered  into  cooperative  agreements 
with  the  EPA  must  also  concur  in  the  selection  of  cleanup  actions. 
In  addition,  the  administrative  order  authority  of  section  106  is 
statutorily  delegated  to  the  Administrator  with  respect  to  Federal 
facilities. 

DISCUSSION 

Federal  agencies  have  not  always  been  responsive  to  the  prob- 
lems of  hazardous  sbustance  releases,  and  adequate  corrective 
measures  have  not  been  taken  at  many  Federal  facilities.  This  has 
particularly  been  a  concern  for  the  Department  of  Defense  facili- 
ties, for  which  the  President  by  Executive  Order  delegated  all  au- 
thorities under  CERCLA  to  the  Secretary  of  Defense.  This  new  sec- 
tion requires  Federal  agencies  to  respond  to  hazardous  substance 
releases  and  assures  that  EPA  retains  the  lead  responsibility  for 
cleanup  actions.  For  Defense  facilities,  or  others  for  which  such  del- 
egation occurs,  the  EPA  must  concur  in  the  selection  of  an  ade- 
quate remedial  action,  and  can  order  appropriate  corrective  action. 

Federal  Facilities  Compliance 

summary 

New  section  117,  added  by  the  reported  bill,  requires  the  Admin- 
istrator to  compile  a  publicly-accessible  "Federal  Agency  Hazard- 
ous Waste  Compliance  Docket"  containing  information  on  the  loca- 
tion, nature  and  extent  of  hazardous  substance  use,  storage  or  dis- 
posal of  Federal  agencies,  developed  under  section  3016  of  the  solid 
Waste  Disposal  Act.  The  Administrator  is  required  to  take  steps  to 
assure  that  each  agency  conducts  a  preliminary  assessment  of  such 
facilities  within  18  months  of  enactment,  and  that  following  this 
assessment  each  facility  is  evaluated,  in  accordance  with  criteria 
established  under  CERCLA  section  105  for  priorities  among  re- 
leases, for  potential  enclusion  on  the  National  Priorities  List. 

Within  one  year  after  inclusion  on  the  National  Priorities  List, 
each  agency  is  require,  in  consultation  with  the  Administrator,  to 
commence  a  remedial  investigation  and  feasibility  study  (RI/FS). 
No  later  than  six  months  after  completion  of  the  RI/FS  the  Admin- 
istrator is  required  to  enter  into  an  agreement  with  each  agency 
providing  a  schedule  for  the  expeditious  cleanup  and  arrangement 
for  long-term  operations  and  maintenance  of  each  facility.  Each 
agency  is  required  to  complete  cleanup  as  expeditiously  as  practica- 
ble after  the  date  of  the  interagency  agreeement  and  to  include  in 
its  annual  budget  submissions  to  the  Congress  a  request  for  fund- 
ing adequate  to  complete  cleanup,  and  a  review  of  alternative 
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agency  funding  which  could  be  used  to  provide  for  the  costs  of 
cleanup.  Each  agency  responsible  for  compliance  shall  furnish  an 
annual  report  to  the  Congress  detailing  its  progress  in  implement- 
ing the  requirements  of  this  new  section. 

New  section  117(d)  prohibits  the  delegation  of  authorities  vested 
in  the  Administrator  by  this  section  to  anyone  other  than  employ- 
ees of  the  EPA.  New  section  117(e)  reaffirms  that  all  provisions  of 
CERCLA  applicable  to  private  facilities  are  applicable  to  Federal 
agencies  in  the  same  manner  and  to  the  same  extent. 

DISCUSSION 

The  principal  purpose  of  this  amendment  is  to  improve  Federal 
agency  accountability  and  EPA  oversight  and  regulatory  authority 
with  respect  to  hazardous  waste  sites  on  Federally-owned  or  con- 
trolled facilities  or  property.  This  section  establishes  a  schedule  for 
reporting  and  cleanup  of  sites  owned  or  operated  by  the  Federal 
government,  formalizes  EPA  oversight  over  executive  agencies,  and 
reaffirms  that  all  CERCLA  guidelines,  rules,  regulations,  and  proce- 
dures applicable  to  private  facilities  are  also  applicable  to  Federal 
agencies  in  the  same  manner  and  to  the  same  extent. 

One  of  the  purposes  of  this  amendment  is  to  encourage  Federal 
agencies  managing  these  contaminated  sites  to  identify  the  re- 
sources needed  for  response.  Such  resources  can  then  be  sought 
through  the  appropriations  process,  rather  than  forcing  the  agen- 
cies to  meet  these  needs  by  diverting  funds  from  other  objectives. 
The  reported  bill  requires  agencies  to  submit  information  on  fund- 
ing for  remedial  action.  Where  possible,  agencies  should  anticipate 
the  schedule  and  other  requirements  of  this  new  section,  and  seek 
special  funding  for  the  preparation  of  the  RI/FS  and  other  prepara- 
tory work. 

The  intent  of  new  section  117(c)(3)  is  not  to  specify  items  that 
must  appear  in  the  official  Budget  submitted  by  the  President. 
Rather,  each  agency  with  a  contaminated  site  needing  remedial 
action  must  submit  to  the  authorizing  and  appropriations  commit- 
tees of  the  Congress  documentation  of  what  funding  is  needed  to 
complete  the  remedial  action  and  a  review  of  alternative  agency 
funding  which  could  be  used  for  such  purposes.  The  Agency  must 
also  provide  a  statement  of  the  hazard  which  the  facility  poses  to 
human  health,  welfare  and  the  environment.  This  statement  shall 
also  identify  the  specific  consequences  of  failure  to  begin  and  com- 
plete remedial  actions. 

Citizen  Suits 

summary 

The  reported  bill  adds  a  new  section  118  to  CERCLA,  providing  a 
right  for  citizens  to  sue  in  Federal  court  to  enforce  standards,  regu- 
lations, conditions,  requirements  and  orders  under  the  Act  and  to 
seek  the  performance  of  nondiscretionary  duties  under  the  Act  by 
the  President  or  delegees  of  the  President.  Prior  to  bringing  such 
suits  in  Federal  district  court,  a  citizen  is  required  to  give  90  days 
notice  to  the  State  and  the  Federal  government,  and,  where  appro- 
priate, to  the  alleged  violator.  No  action  may  be  brought  under  this 
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section  if  the  State  or  Federal  government  is  diligently  prosecuting 
an  enforcement  action  under  CERCLA  or  the  Solid  Waste  Disposal 
Act  for  the  same  violation.  Citizens  are  granted  a  limited  right  to 
intervene  in  such  governmental  enforcement  actions  brought  in 
Federal  courts,  under  new  section  118(c).  Conversely,  the  President 
or  a  delegee  may  intervene  as  a  matter  of  right  in  any  citizen 
action  brought  under  this  section.  The  court  may  award  the  costs 
of  litigation,  including  attorney  fees,  to  any  substantially  prevail- 
ing party.  The  court  may  order  appropriate  remedies  for  violations 
or  failures  to  perform  nondiscretionary  duties,  including  the  pay- 
ment of  any  civil  penalties  provided  under  the  Act  for  the  viola- 
tion. 

DISCUSSION 

A  citizen  suit  provision  has  been  a  standard  feature  of  each  of 
the  major  environmental  laws  since  the  early  1970's.  The  reported 
bill  adds  such  a  provision  to  the  Superfund  law.  Under  this  new 
authority,  modeled  on  the  citizen  suit  provisions  of  the  Clean  Air, 
Clean  Water,  and  Solid  Waste  Disposal  Acts,  individuals  may  bring 
actions  in  Federal  court  against  private  parties  to  abate  violations 
of  CERCLA,  and  against  Federal  officials  to  seek  performance  of 
nondiscretionary  duties  under  the  Act. 

The  language  of  new  section  118  makes  clear  that  a  citizen  suit 
cannot  be  used  to  seek  pre-enforcement  judicial  review  of  any  re- 
medial action  or  enforcement  order.  This  is  consistent  with  the 
clarification  made  elsewhere  in  the  bill,  eliminating  pre-enforce- 
ment review  of  administrative  orders. 

All  penalties  awarded  pursuant  to  this  amendment,  which  allow 
courts  in  which  citizen  suits  are  brought  ".  .  .to  apply  appropriate 
civil  penalties  under  this  Act,"  are  to  be  paid  into  the  United 
States  Treasury.  Litigation  of  any  such  request  or  the  granting  of 
any  such  award  will  not,  in  any  way,  limit  or  preclude  the  right  of 
the  United  States  to  seek  or  obtain  the  payment  of  penalties  aris- 
ing out  of  the  same  or  related  violations,  except  that  the  maximum 
penalty  to  be  paid  for  each  violation  shall  not  exceed  that  provided 
for  in  the  relevant  section. 

The  conditions  placed  on  such  suits  are  intended  to  assure  that 
they  will  complement,  and  not  interfere  with,  Federal  regulatory 
and  enforcement  programs.  Citizen  suits  under  these  amendments 
may  only  be  initiated  90  days  after  the  citizen  has  notified  the 
President,  the  State  in  which  the  alleged  violation  occurred,  and 
the  alleged  violator.  If  the  United  States  or  a  State  has  commenced 
and  is  diligently  prosecuting  an  action  under  this  Act  or  the  Solid 
Waste  Disposal  Act,  an  action  under  the  new  provision  cannot  be 
filed.  It  is  recognized  that  90  days  is  not  sufficient  time  for  the 
Agency  to  conduct  all  studies  necessary  to  initiate  an  enforcement 
action.  Nevertheless,  based  on  current  experience,  this  should  pro- 
vide enough  time  for  the  Agency  to  conduct  an  investigation  satis- 
factory to  the  private  parties,  so  that  EPA  and  the  private  parties 
should  be  able  to  work  out  a  mutually  acceptable  way  to  proceed. 

A  determination  as  to  whether  the  Administrator  or  a  State  "has 
commenced  and  is  diligently  prosecuting"  an  action  is,  by  necessi- 
ty, a  case-by-case  detemination.  "Commencement"  of  an  action  gen- 
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erally  means  having  actually  filed  suit  or  having  issued  an  admin- 
istrative order.  An  action  has  not  been  "commenced"  in  a  case  that 
is  merely  under  investigation  or  a  case  where  only  notice  or  .warn- 
ing letters  have  been  sent  .  The  scope  of  the  relief  being  sought  by 
the  Administrator  and  the  opportunity  for  citizens  to  intervene  are 
factors  to  be  considered  when  determining  if  a  case  if  being  "dili- 
gently prosecuted". 

The  reported  bill  gives  a  clear  right  of  intervention  to  the  Ad- 
ministrator. For  example,  if  the  Administrator  believes  a  citizen 
suit  under  the  provision  is  not  being  prosecuted  in  the  public  inter- 
est, he  may  exercise  the  right  to  intervene  in  such  action  and  seek 
from  the  court  restrictions  or  conditions  upon  the  citizens  suit,  in 
order  to  assure  that  the  means  of  prosecution  and  the  relief  sought 
are  in  the  public  interest.  EPA  and  the  Department  of  Justice  are 
responsible  for  taking  necessary  steps  to  assure  orderly  and  consist- 
ent development  of  cases  law  and  legal  interpretations,  and  techni- 
cal consistency  for  enforcement.  In  view  of  the  Agency's  expertise 
in  this  area,  courts  will  accord  some  deference  to  the  Agency's 
technical  findings  concerning  the  nature  and  extent  of  the  viola- 
tion. The  Administrator  and  the  Department  of  Justice  are  encour- 
aged to  file  amicus  curiae  briefs  with  the  court,  where  appropriate. 

These  amendments  provide  any  person  with  a  statutory  right  to 
intervene  as  a  party  to  suits  filed  by  the  Administrator  or  by  a 
State  under  CERCLA  or  the  Solid  Waste  Disposal  Act,  "unless  the 
President  or  the  State  shows  that  the  applicant's  interest  is  ade- 
quately represented  by  existing  parties."  The  rules  on  intervention 
are  intended  to  assure  that  persons  living  in  close  proximity  (per- 
sons potentially  at  risk)  to  the  subject  of  the  government-initiated 
action  will  be  able  to  intervene  as  a  matter  of  rights  unless  the 
President  or  the  State  can  demonstrate  that  those  persons'  inter- 
ests are  being  adequately  represented.  The  purpose  of  the  amend- 
ments is  to  make  it  easier  for  individuals  who  may  be  assuming  an 
imminent  and  substantial  risk  as  a  result  of  the  defendant's  activi- 
ties to  participate  in  these  suits,  particularly  in  fashioning  the  ap- 
propriate remedy  for  eliminating  the  risk.  By  requiring  the  govern- 
ment to  demonstrate  that  the  applicant's  interests  are  already  rep- 
resented, this  amendment  reverses  the  normal  presumption  of  Rule 
24  of  the  Federal  Rules  of  Civil  Procedure. 

New  section  118(e)  authorizes  the  court  to  award  costs  of  litiga- 
tion (including  reasonable  attorney  and  expert  witness  fees)  to  the 
prevailing  or  substantially  prevailing  party  or  parties.  As  with 
similar  provisions  in  other  environmental  citizens  suit  laws,  this 
will  encourage  private  enforcement  by  allowing  such  awards  to  pri- 
vate plaintiffs  where  the  court  determines  that  the  bringing  of  the 
action  was  in  the  public  interest,  while  discouraging  frivolous  suits 
by  allowing  costs  to  be  awarded  to  defendants  in  appropriate  cases. 
Where  the  United  States  is  a  prevailing  defendant,  costs  of  litiga- 
tion include  a  reasonable  calculation  of  costs  attributable  to  Justice 
Department  and  other  personnel  involved  in  the  defense. 

Subsection  (f)  of  the  new  citizen  suit  provision  makes  it  clear 
that  nothing  in  this  Act  restricts  or  modifies  the  rights  of  any 
person  under  Federal  or  State  statute  or  common  law  to  seek  en- 
forcement of  any  standard  or  requirement  relating  to  hazardous 
substances  or  to  seek  any  other  relief. 
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Administrative  Conference  Recommendation 

summary 

This  section  would  establish  a  congressional  finding  that  Recom- 
mendation 84-4  of  the  Administrative  Conference  of  the  United 
States  is  generally  consistent  with  the  goals  and  purposes  of  the 
Comprehensive  Environmental  Response,  Compensation,  and  Li- 
ability Act  of  1980  (CERCLA),  and  would  direct  the  Administrator 
of  the  Environmental  Protection  Agency  (EPA)  to  consider  such 
Recommendation  and  implement  it  to  the  extent  that  so  doing  will 
expedite  the  cleanup  of  hazardous  substances  which  have  been  re- 
leased into  the  environment. 

DISCUSSION 

Recommendation  84-4  of  the  Administrative  Conference  of  the 
United  States  consists  of  a  series  of  steps  that  the  EPA  might  take 
to  encourage  and  facilitate  negotiated  private  party  cleanup  of  haz- 
ardous substances,  in  those  situations  where  negotiations  have  a 
realistic  chance  of  success.  The  purpose  of  encouraging  such  negoti- 
ated cleanups  is  to  accelerate  the  rate  of  cleanup  while  reducing  its 
expense  by  tapping  the  technical  and  financial  resources  of  the  pri- 
vate sector.  However,  the  greater  emphasis  on  negotiated  cleanups 
that  is  recommended  is  not  to  replace  or  diminish  an  aggressive  en- 
forcement policy,  but  rather  to  complement  it. 

Implementation  of  the  Administrative  Conference  recommenda- 
tion does  not  require  amendment  to  CERCLA,  as  it  is  also  the 
belief  of  the  Committee  that  Recommendation  84-4  is  consistent 
with  the  goals  and  purposes  of  the  Act. 

Decisions  how  and  to  what  extent  to  implement  Recommenda- 
tion 84-4  are  within  the  discretion  of  the  Administrator.  The  Ad- 
ministrator should  pursue  negotiated  cleanups  to  the  extent  that 
negotation  promises  to  expedite  the  overall  cleanup  effort,  and  not 
in  cases  in  which  negotiation  is  unlikely  to  be  productive. 

Recommendation  84-4  follows. 

Recommendation  84-4 

Negotiated  Cleanup  of  Hazardous  Waste  Sites  Under  CERCLA 

(Adopted  June  29,  1983) 

By  enacting  the  Comprehensive  Environmental  Response  Com- 
pensation and  Liability  Act  (CERCLA)  in  1980,  Congress  undertook 
to  provide  a  federal  solution  for  the  problem  of  abandoned  and  in- 
active hazardous  waste  disposal  sites.  Approximately  2,000  sites  re- 
quire action,  at  a  cost  of  tens  of  billions  of  dollars.  CERCLA  created 
a  $1.6  billion  revolving  "Superfund"  for  direct  federal  action  to 
clean  up  these  sites  and  respond  to  hazardous  waste  emergencies. 
The  act  supplements  this  public  works  authority  with  provisions 
for  negotiating  cleanups  by  "potentially  responsible  parties" — site 
owners  and  operators  and  users  of  sites  as  transportaters  and 
waste  generators.  It  also  empowers  the  federal  government  to  sue 
such  parties  for  the  cost  of  cleanups  paid  for  out  of  the  Superfund 
and,  if  waste  disposal  may  present  an  '  'imminent  and  substantial 
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endangerment,"  to  sue  for  orders  directing  responsible  parties  to 
clean  up  sites  themselves.  The  act  is  administered  by  the  Environ- 
mental Protection  Agency  (EPA). 

By  early  1984,  although  EPA  had  responded  to  hazardous  waste 
emergencies  at  many  sites,  only  a  handful  of  sites  listed  on  a  statu- 
tory national  priority  list  by  the  agency  had  been  completely 
cleaned  up  by  the  federal  government.  A  few  more  sites  had  been 
cleaned  up  by  private  parties.  The  causes  of  delay  were  varied:  un- 
certainty about  the  extent  of  the  problem  and  the  efficacy  of  tech- 
nical remedies;  start-up  problems  inherent  in  a  new  program;  and 
a  two-year  long  effort  to  negotiate  cleanups  so  that  no  Superfund 
revenues  would  have  to  be  spent.  By  mid-1983,  the  strategy  of  con- 
serving the  Superfund  had  fallen  apart  amidst  a  major  leadership 
crisis  within  the  EPA.  In  a  policy  reversal,  Superfund  expenditures 
for  cleaning  up  sites  then  took  priority  over  other  means  available 
under  the  statute  for  effecting  cleanups. 

The  current  agency  approach  to  CERCLA  emphasizes  cleanups 
paid  for  out  of  the  Superfund  coupled  with  actions  to  recover  the 
expenditures  but  also  relies  to  a  limited  extent  on  negotiated  clean- 
ups and  on  lawsuits  to  compel  responsible  parties  to  act  under 
CERCLA's  imminent  endangerment  provision.  This  strategy  has  re- 
sulted in  a  CERCLA  implementation  effort  that  is  slow  and  expen- 
sive. 

Congress,  the  EPA,  responsible  parties,  and  othe  critics  have  sug- 
gested several  means  of  speeding  up  and  economizing  on  site  clean- 
ups. These  include  enlarging  the  Superfund,  setting  program  dead- 
lines, expanding  the  EPA  program  offices,  empowering  citizens  to 
sue,  and  encouraging  voluntary  cleanup  by  industry.  Although  en- 
larging the  Fund,  providing  more  staff,  and  setting  program  dead- 
lines would  tend  to  accelerate  the  CERCLA  effort,  the  Administra- 
tive Conference  believes  that  a  properly  designed  site  cleanup  nego- 
tiation process,  through  which  responsible  parties  or  third  parties 
would  agree  to  act  directly  to  clean  up  sites,  would  also  hasten 
cleanup  while  reducing  its  expense  by  tapping  the  technical  and  fi- 
nancial resources  of  the  private  sector.  Involvement  of  the  federal 
government  and  affected  citizens  in  this  process  would  ensure  ade- 
quate protection  of  public  health  and  the  environment. 

Although  current  EPA  policy  permits  the  negotiation  of  clean- 
ups, the  agency  puts  too  little  stress  on  negotiations  and  has  adopt- 
ed a  series  of  procedural  and  substantive  requirements  that  unnec- 
essarily constrict  the  number  of  negotiated  cleanup  agreements 
that  the  agency  might  beneficially  conclude.  The  Conference  recog- 
nizes, of  course,  that  successful  negotiations  can  only  occur  when 
private  parties  as  well  as  the  federal  government  are  willing  to  re- 
spond to  the  problem  of  hazardous  waste  cleanup  in  good  faith.  The 
Conference  intends  no  criticism  of  aggressive  EPA  enforcement  ef- 
forts where  responsible  parties  refuse  to  cooperate. 

In  this  recommendation  the  Administrative  Conference  suggests 
a  series  of  steps  that  the  EPA  might  take  to  encourage  and  facili- 
tate greater  reliance  on  negotiated  private  party  cleanups,  in  those 
situations  where  negotiations  have  a  realistic  chance  of  success. 
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RECOMMENDATION 


1.  The  Environmental  Protection  Agency  (EPA)  should  emphasize 
the  negotiation  of  voluntary  cleanups  at  hazardous  waste  dump 
sites.  The  negotiation  process  for  any  site  should  include,  at  an  ap- 
propriate time  and  in  a  appropriate  manner,  the  key  interests, 
such  as  federal,  state  and  local  governments,  parties  potentially  re- 
sponsible for  cleanup  (including  site  users,  site  owners  and  oper- 
ates, and  waste  transporters),  and  local  citizens.  Whenever  possible, 
efforts  to  negotiate  a  cleanup  agreement  should  begin  well  before 
the  commencement  of  litigation  concerning  a  site.  To  increase  the 
likelihood  that  negotiations  will  succeed,  the  Administrator  and 
other  leading  EPA  officials,  both  at  headquarters  and  in  the  re- 
gional offices,  should  support  the  negotiation  process,  follow  its  im- 
plementation, and  be  available  to  explain  specific  negotiated  agree- 
ments before  congressional  oversight  committees  if  necessary. 

2.  Citizens  living  in  the  vicinity  of  or  otherwise  directly  affected 
by  a  site  have  a  substantial  interest  in  some  issues  related  to  the 
cleanup  process — for  example,  medical  diagnostic  testing,  reloca- 
tion of  public  service  facilities,  measures  to  isolate  the  site,  and  the 
overall  adequacy  of  the  cleanup  effort.  Their  interest  in  other  as- 
pects of  the  process,  such  as  the  allocation  of  costs  among  potential- 
ly responsible  parties  (or  between  potentially  responsible  parties 
and  the  government)  is  more  problematic.  EPA  should  consider 
means  beyond  complete  reliance  on  local  political  institutions  for 
involving  these  citizens,  including  the  negotiation  of  collateral  ar- 
rangements, participation  of  citizens'  groups  in  negotiations  over 
the  type  and  scope  of  the  remedy,  and  the  like.  Even  if  not  partici- 
pants, local  citizens  ordinarily  should  be  permitted  to  observe  those 
aspects  of  the  negotiations  that  concern  them. 

3.  Many  negotiations  can  be  conducted  by  EPA  without  outside 
assistance.  In  other  cases,  where  outside  assistance  is  desirable, 
EPA  should  encourage  efforts  by  independent  mediating  organiza- 
tions or  individuals  to  convene  negotiations.  This  can  be  accom- 
plished by  asking  such  a  convenor  at  an  early  stage — no  later  than 
the  commencement  of  " remedial  investigations  and  feasibility  stud- 
ies" (a  statutory  cleanup  stage) — to  determine  whether  conditions 
are  favorable  for  negotiations  at  a  site.  Favorable  conditions  in- 
clude: issues  that  are  ripe  for  decision;  absence  of  fundamental  con- 
flict about  values  among  those  with  a  stake  in  the  outcome;  ade- 
quate representation  and  organization  of  key  interests;  opportunity 
for  mutual  gain  for  those  with  a  stake;  a  balance  of  power  among 
participants;  willingness  to  bargain  in  good  faith  and  share  infor- 
mation; and  willingness  of  units  of  government  to  participate  as 
equal  parties.  Where  negotiation  appears  feasible,  the  convenor 
should  attempt  to  organize  a  site  negotiate  group  from  among  the 
parties  with  a  stake  in  the  site  cleanup.  If  an  initial  meeting  of  the 
parties  is  successful,  the  participants  should  consider  retaining  the 
convenor  or  another  person  to  serve  as  mediator  for  the  duration  of 
negotiations.  EPA  should  consider  using  Superfund  resources  to 
support  an  entity,  such  as  a  non-profit  corporation  or  another 
agency,  that  would  undertake  this  initial  convening  effort  and  pro- 
vide mediation  services  if  the  parties  desired  them.  Alternatively 
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EPA  should  consider  providing  these  services  through  personal 
service  contracts  with  skilled  mediators. 

4.  In  order  to  take  advantage  of  private  funds  and  expertise 
while  they  remain  available,  EPA  should  encourage  and  partici- 
pate in  negotiations  for  cleanup  of  sites  where  there  is  a  high  like- 
lihood of  successful  negotiations,  even  if  they  have  not  yet  been  al- 
located federal  funding  for  remedial  investigations  or  been  added 
to  the  National  Priority  List,  unless  such  negotiations  will  distort 
the  agency's  priorities  by  diverting  substantial  agency  resources  or 
causing  undue  delay. 

5.  EPA  should  avoid  wasting  agency  resources  on  unproductive 
negotiations  by  establishing,  with  the  concurrence  of  other  negoti- 
ating parties,  reasonable  deadlines  for  the  conclusion  of  negotia- 
tions. 

6.  Successful  negotiation  requires  that  participation  by  all  inter- 
ests be  through  persons  how,  if  not  principals,  have  the  confidence 
of,  and  easy  access  to,  principals  with  the  authority  to  make  bind- 
ing commitments.  For  EPA,  the  negotiators  or  persons  readily  ac- 
cessible to  the  negotiators  should  have  explicit,  broad  delegated  au- 
thority to  commit  the  agency  to  a  negotiated  outcome.  To  the 
extent  that  peer  review  and  approval  of  agreements  within  the 
agency  are  nonetheless  required,  EPA  should  provide  expedited 
means  for  obtaining  them.  One  method  of  achieving  this  end  would 
be  for  EPA  headquarters  to  consolidate  review  of  negotiated  clean- 
ups in  a  single  panel  of  key  officials. 

7.  The  final  agreement  should  take  the  form  of  an  administrative 
consent  order  under  section  106  of  CERCLA  or  a  judicial  consent 
decree.  Like  other  parties  to  the  agreement,  EPA  should  bind  itself 
to  undertake  appropriate  actions  and  follow  agreed-upon  schedules. 

8.  Negotiations  undertaken  in  the  context  of  litigation  require 
procedures  and  standards  different  from  the  procedures  and  stand- 
ards applicable  to  negotiations  occurring  before  a  matter  reaches 
litigation.  EPA  should  acknowledge  that  existing  agency  guidance 
memoranda  on  "case  settlement  policy"  are  appropriate  for  use 
only  in  litigation  situations;  to  implement  the  proposed  negotiation 
process,  the  agency  should  prepare  new  guidance  memoranda  that 
bring  more  appropriate  factors  to  bear  on  prelitigation  negotia- 
tions. 

9.  The  Conference  recognizes  EPA's  need  to  maintain  a  strong 
litigation  posture  in  CERCLA  cases  in  order  to  strengthen  its  abili- 
ty to  negotiate  agreements  in  the  public  interest.  However,  the 
Conference  also  urges  the  agency  to  consider  the  possible  advan- 
tages of  greater  flexibility  in  situations  where  cleanup  arrange- 
ments are  being  negotiated  rather  than  litigated.  For  example,  in 
some  cases  it  might  be  desirable  for  EPA  to  begin  to  negotiate  even 
if  80  percent  of  cleanup  costs  has  not  been  offered  or  to  agree  with 
the  parties  about  the  amounts  of  their  individual  responsibilities  to 
pay  cleanup  costs  even  if  the  total  responsibility  adds  up  to  less 
than  100  percent  of  cleanup  costs  (allocating  Superfund  resources 
to  pay  for  the  rest),  as  an  incentive  for  cooperating  parties  to  join 
promptly  in  an  agreement.  The  intransigence  of  a  few  responsible 
parties  should  not  be  permitted  to  block  agreement  with  others 
prepared  to  accept  reasonable  shares  of  responsibility;  moreover, 
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such  partial  agreements  may  free  agency  resources  to  pursue  the 
intransigent  parties. 

10.  Although  the  Conference  believes  that  its  recommendation 
can  be  implemented  without  additional  legislation,  it  acknowledges 
that  the  effectiveness  of  expanded  reliance  on  negotiated  cleanups 
would  depend  upon  the  degree  of  support  or  opposition  from  rele- 
vant congressional  committees.  If  EPA  undertakes  efforts  to  clean 
up  dump  sites  through  a  negotiation  process  like  that  described  in 
this  recommendation,  congressional  committees  should  support  and 
encourage  these  efforts,  recognizing  that  negotiated  solutions  inevi- 
tably involve  compromises. 

11.  To  promote  achievement  of  its  site  cleanup  management  ob- 
jectives, EPA  should  publish  statements  of  its  CERCLA  policies, 
such  as  conditions  for  undertaking  voluntary  cleanup  negotiations, 
procedures  for  public  involvement  in  site  cleanup  decisions,  and 
site  study  criteria,  in  the  Federal  Register  and  allow  for  public 
comment. 

Authorization  of  Appropriations 

summary 

The  reported  bill  amends  CERCLA  to  make  clear  that  (1)  the  pro- 
posed extension  is  for  a  five-year  period  and  a  total  of  $7.5  billion; 
and  (2)  the  present  structure  assumes  continuation  of  the  current 
law's  ratio  of  general  and  special  revenues. 

DISCUSSION 

After  receiving  testimony  from  the  Administrator  of  the  Envi- 
ronmental Protection  Agency,  other  governmental  officials  and  out- 
side witnesses,  the  Committee  concluded  that  the  Comprehensive 
Environmental  Compensation  and  Liability  Act  should  be  extended 
for  five  years  at  a  level  of  $7.5  billion.  Under  current  law,  funding 
for  the  program  is  derived  from  taxes  on  the  chemical  industry  and 
contributions  from  the  general  fund  on  a  roughly  seven-eighths 
and  one-eighth  basis,  respectively.  Whether  or  not  this  ratio  is  con- 
tinued, however,  will  be  determined  in  part  by  the  Committee  on 
Finance,  which  has  jurisdiction  over  the  taxing  aspects  of  CERCLA. 
For  purposes  of  clarity,  therefore,  the  reportetd  bill  amends  section 
303  to  accomplish  two  ends: 

First,  establish  the  size  of  the  Superfund  program  at  $7.5  billion 
over  the  next  five  years. 

Second,  provide  $206  million  in  authorizations  of  general  fund 
appropriations,  which  assumes  continuation  of  the  current  law's 
ratio  between  special  and  general  revenues. 
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TITLE  II 

Animal  Feed  Exemption 
summary 

Title  II  of  the  reported  bill  contains  a  provision  extending  the 
tax  exemption  contained  in  current  law  for  nitric  acid,  sulfuric 
acid,  ammonia,  and  methane  used  to  produce  ammonia,  when  used 
to  produce  or  manufacture  fertilizer,  to  those  same  compounds 
when  used  as  a  nutrient  in  animal  feed. 

DISCUSSION 

Under  current  law  the  animal  feed  industry  expects  to  pay  a 
little  more  than  $1  million  into  the  Fund  in  fiscal  year  1985.  In  the 
event  phosphoric  acid  were  added  to  the  list  of  chemical  feedstocks 
contained  in  Title  II  of  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  of  1980  the  cost  to  the 
animal  feed  industry  would  increase  sevenfold,  however,  thereby 
sharply  increasing  the  financial  burden  for  livestock  and  poultry 
farmers. 

The  situation  posed  by  the  manufacture  of  animal  feed  is  very 
similar  to  that  for  fertilizer.  While  the  amount  of  revenue  foregone 
as  a  result  of  extending  to  animal  feed  manufacturers  the  same  ex- 
emption currently  accorded  the  fertilizer  industry  is  minimal,  tax- 
ation of  these  compounds  when  used  to  supplement  animal  feed 
constitutes  a  burden  on  both  the  animal  feed  industry  and  the 
American  agricultural  sector  which  appears  to  be  unnecessary. 

hearings 

The  Committee  held  two  days  of  hearings,  one  of  which  was  a 
field  hearing  held  at  Newark,  N.J.  Testimony  was  taken  from  rep- 
resentatives of  Federal,  State,  and  local  government  agencies,  envi- 
ronmental and  business  groups,  the  medical  profession,  the  aca- 
demic community,  and  private  individuals. 

ROLLCALL  VOTES 

Section  7(b)  of  rule  XXVI  of  the  Standing  Rules  of  the  Senate 
and  the  rules  of  Committee  on  Environment  and  Public  Works  re- 
quire that  any  rollcall  votes  taken  during  consideration  of  this  bill 
be  announced  in  this  report. 

During  the  Committee's  consideration  of  S.  51,  there  was  one 
rollcall  vote  taken.  The  result  was  announced  during  the  Commit- 
tee's open  meeting.  The  tabulation  of  that  vote  is  on  file  in  the 
Committee  office.  A  second  rollcall  resulted  in  a  14-1  vote  to  report 
the  bill.  Voting  in  favor  of  reporting  the  bill  were  Senators  Abdnor, 
Baucus,  Bentsen,  Burdick,  Chafee,  Domenici,  Durenberger,  Hart, 
Humphrey,  Lautenberg,  Mitchell,  Moynihan,  Simpson,  and  Staf- 
ford. Voting  in  the  neagative  was  Senator  Symms. 
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EVALUATION  OF  REGULATORY  IMPACT 

In  compliance  with  the  requirements  of  paragraph  1Kb)  of  rule 
XXVI  of  the  Standing  Rules  of  the  Senate,  the  Committee  has  eval- 
uated the  regulatory  impact  of  the  legislation. 

The  bill  does  not  change,  to  any  significant,  extent,  the  number 
or  groups  or  classes  of  individuals  or  activities  presently  subject  to 
the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980.  Some  provisions  would  have  minimal  regula- 
tory impacts. 

Section  104(c)(4)  as  modified  requires  that  remedial  action  be  se- 
lected according  to  certain  specified  criteria.  This  will  require  some 
regulatory  and  other  amplification. 

Amendments  to  section  105  require  that  the  Administrator  pro- 
mulgate amendments  to  the  National  Contingency  Plan  to  (1)  im- 
plement the  requirements  of  this  Act  and  (2)  promulgate  amend- 
ment to  the  Hazard  Ranking  System.  Neither  is  expected  to  create 
any  significant  regulatory  burdens. 

New  section  103(i)  requires  that  certain  persons  who  manufac- 
ture or  store  any  of  a  specific  list  of  hazardous  substances  reports 
to  government  agencies  on  the  quantities  of  these  substances  they 
handle  and  the  quantities  relased  to  the  environment  via  various 
wastestreams.  This  reporting  requirement  applies  to  facilities  with 
ten  or  more  employees  that  manufacture  hazardous  substances  or 
store  hazardous  substances  in  quantities  greater  than  6,000  kilo- 
grams. 

COST  OF  LEGISLATION 

Section  403  of  the  Congressional  Budget  and  Impoundment  Con- 
trol Act  requires  each  bill  to  contain  a  statement  of  tHe  cost  of 
such  bill  prepared  by  the  Congressional  Budget  Office.  That  report 
follows: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  March  15,  1985. 
Hon.  Robert  T.  Stafford, 

Chairman,  Committee  on  Environment  and  Public  Works, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed S.  51,  the  Superfund  Improvement  Act  of  1985,  as  ordered 
reported  by  the  Senate  Committee  on  Environment  and  Public 
Works,  March  1,  1985. 

S.  51  would  authorize,  amend,  and  expand  Public  Law  96-510, 
the  Comprehensive  Environmental  Response,  Compensation,  and 
Libility  Act  of  1980  (CERCLA).  For  fiscal  years  1986  through  1990, 
the  bill  would  authorize  general  fund  appropriations  of  $206  mil- 
lion annually  to  the  Hazardous  Substance  Response  Trust  Fund 
(Superfund),  plus  any  amounts  previously  authorized  but  not  ap- 
propriated. 

S.  51  would  also  create  an  experimental  victim  assistance  demon- 
stration program  in  states  selected  by  the  President,  funded  by  up 
to  $30  million  annually  from  the  Superfund.  In  addition,  each  year 
the  lesser  of  $50  million  or  5  percent  of  annual  appropriations  from 
the  Superfund  would  be  made  available  to  the  Agency  for  Toxic 
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Substances  and  Disease  Registry  for  health-related  activities.  The 
bill  would  also  permit  Superfund  money  to  be  used  to  provide  alter- 
native water  supplies  in  any  case  involving  groundwater  contamina- 
tion from  federal  hazardous  waste  sites. 

Under  current  law,  the  taxes  imposed  under  CERCLA  to  fund 
Superfund  will  expire  September  30,  1985.  S.  51  as  ordered  report- 
ed by  the  Senate  Committee  on  Environment  and  Public  Works 
does  not  specify  new  tax  provisions  but  rather  states  that  combined 
taxes  and  general  fund  appropriations  over  five  years  shall  total 
$7.5  billion.  Assuming  general  fund  appropriations  of  $206  million 
annually,  tax  rates  would  have  to  be  set  to  produce  $6.47  billion 
over  five  years  in  order  to  reach  specified  total.  CERCLA  author 
izes  the  appropriation  of  any  amounts  in  the  fund,  and  this  esti- 
mate assumes  that  all  monies  in  the  fund  are  appropriated  each 
year.  The  following  table  summarizes  the  budget  impact  of  this  bill, 
assuming  enactment  of  the  necessary  excise  taxes. 

BUDGET  EFFECTS  OF  S.  51,  ASSUMING  TAX  RATES  ARE  SET  TO  PRODUCE  $6.47  BILLION  BY  1990 

[By  fiscal  years,  in  millions  of  dollars] 

1986    1987    1988    1989    1990 

Spending  effect: 

Estimated  authorization  level 1,550      1,500      1,500      1,500      1,500 

Estimated  Outlays 540      1,070      1,360      1,500      1,500 

Revenue  effect: 

Estimated  revenues: 

Receipts  from  excise  taxes 1,290      1,290      1,290      1,290      1,290 

Less:  Income  tax  offset 320        320        320        320        320 

Net  revenues 970  970  970  970  970 

Total  budget  impact: 

Estimated  revenues 970  970  970  970  970 

Estimated  outlays 540  1,070  1,360  1,500  1,500 

Estimated  increase  (  +  )  or  decrease (-)  in  deficit -430  100  390  530  530 

The  above  estimates  are  relative  to  current  law  and  assume  that 
any  new  tax  provisions  would  become  effective  October  1,  1986. 

When  compared  to  the  CBO  scorekeeping  baseline,  the  net  reve- 
nue increase  under  S.  51  would  range  from  $760  million  in  1986  to 
$730  million  in  1990.  The  increase  relative  to  the  baseline  is  small- 
er than  that  shown  in  the  table  above,  because  the  baseline  as- 
sumes extension  of  Superfund  taxes  at  current  rates. 

Section  136  of  the  bill  would  set  requirements  for  federal  agen- 
cies in  handling  hazardous  waste  sites  at  federal  facilities.  Each 
agency  would  be  required  to  include  in  its  annual  budget  request 
sufficient  funds  to  complete  remedial  actions  at  these  sites.  This  is 
not  likely  to  result  in  a  signiflcent  budget  impact,  because  many 
such  actions  are  already  underway.  For  example,  $314  million  was 
appropriated  to  the  Department  of  Defense  in  1985  for  this  pur- 
pose. (The  cost  to  clean  up  sites  on  Department  of  Defense  lands 
has  been  estimated  at  about  $1.6  billion  through  1993.  Most  of  the 
clean-up  by  civilian  agencies  would  fall  under  the  jurisdictions  of 
the  Department  of  the  Interior  and  the  Department  of  Energy). 

A  number  of  provisions  of  S.  51  would  affect  the  budgets  of  state 
governments.  The  bill  would  amend  Section  104  of  the  1980  Act  by 
expanding  the  state  credit  provisions  and  by  allowing  states  to 
apply  so-called  window  period  (i.e.,  January  1,  1978  through  Decern- 
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ber  11,  1980)  retroactive  credits  to  any  eligible  site  within  the  state. 
Based  upon  information  from  the  EPA,  we  estimate  that  the  appli- 
cation of  the  retroactive  credit  provision  would  result  in  about  $40 
million  in  credits  to  the  states. 

In  addition,  S.  51  clarifies  the  definition  of  remedial  action  by  in- 
cluding in  it  up  to  the  first  five  years  of  groundwater  treatment, 
which  current  law  treats  as  operation  and  maintenance.  The  effect 
of  this  provision  is  to  reduce  potential  costs  to  states,  which  cur- 
rently must  pay  for  only  a  portion  of  remedial  actions  but  100  per- 
cent of  long-term  operating  and  maintenance  costs.  The  potential 
benefit  could  be  substantial  but  is  difficult  to  quantify.  A  rough  es- 
timate of  savings  to  the  states  would  be  about  $200  million  over 
five  years,  based  on  information  from  the  EPA.  This  provision  is 
not  expected  to  result  in  any  new  retroactive  credits  or  refunds  to 
states,  since  it  appears  that  none  are  currently  paying  for  remedial 
groundwater  treatment  at  any  Superfund  site. 

Finally,  this  bill  would  effectively  repeal  the  provision  of  current 
law  that  preempts  state  taxing  authority  by  eliminating  subsection 
114(c)  of  the  1980  act.  This  provision  would  enable  states  to  impose 
any  type  of  taxes  necessary  for  purposes  of  recouping  certain  cate- 
gories of  state  clean-up  costs  and  related  expenses. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

Eric  Hannshek 
(For  Rudolph  G.  Penner). 
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ADDITIONAL  VIEWS  OF  SENATOR  LAUTENBERG 

Mr.  Chairman,  I  would  like  to  commend  you  and  our  ranking  mi- 
nority member,  Senator  Bentsen,  for  sticking  to  a  rigorous  sched- 
ule for  consideration  of  the  Superfund  reauthorization.  Approval  of 
S.  51  by  a  vote  of  14  to  1  sends  a  strong  message  to  the  Finance 
Committee  and  the  Senate  as  a  whole  that  we  must  make  Super- 
fund  a  top  priority  for  early  action  this  session. 

The  importance  of  an  expanded  and  accelerated  Superfund  pro- 
gram cannot  be  understated.  Citizens  who  live  in  continual  fear, 
fear  of  contaminated  groundwater,  air,  and  soil  from  Superfund 
sites  deserve  to  have  this  program  implemented  as  quickly  and  ef- 
fectively as  possible.  The  sheer  magnitude  of  the  task,  and  the  need 
for  the  Environmental  Protection  Agency  and  the  states  to  make 
managerial  and  financial  commitments  without  loss  of  continuity, 
requires  that  the  Superfund  program  be  reauthorized  well  before  it 
expires  in  October,  1985. 

Superfund  sites  are  being  added  to  the  National  Priority  List  at 
an  astounding  rate.  There  are  538  sites  currently  on  the  list  and  an 
additional  248  were  proposed  in  October.  The  EPA  estimates  that 
the  list  will  grow  to  1800  to  2500  sites  in  the  near  term,  and  cost 
$11.7  billion  to  $22.7  billion  from  the  federal  fund  alone  to  clean 
up.  In  a  recently  released  report,  the  Office  of  Technology  Assess- 
ment estimated  that  there  are  10,000  or  more  sites  that  require 
clean  up  at  a  staggering  cost  of  $100  billion. 

It  is  imperative,  therefore,  that  EPA  have  adequate  resources  to 
do  the  job  ahead.  While  the  Committee  approved  a  funding  level  of 
$7.5  billion,  I  believe  that  a  higher  level  of  funding,  at  least  $10  bil- 
lion, is  needed  to  ensure  that  EPA  not  only  continues  its  current 
program  but  accelerates  it  in  every  way  possible,  including  greater 
delegation  to  the  States.  The  National  Governors'  Association  re- 
cently reaffirmed  their  position  that  $9  billion  is  needed  over  the 
next  five  years  to  accomplish  the  federal  and  state  program  goals. 
To  compel  the  Agency  to  conduct  the  cleanup  program  at  the  fast- 
est possible  pace,  targets  for  listing  and  initiating  studies  and 
cleanup  should  also  be  adopted  in  the  form  of  schedules. 

On  February  18,  Committee  conducted  a  Superfund  field  hearing 
in  Newark,  New  Jersey  which  focused  on  the  ability  of  federal, 
state  and  local  governments  and  communities  to  prepare  and  re- 
spond to  releases  of  hazardous  substances  into  the  environment.  In 
response  to  a  number  of  issues  raised  at  the  hearing,  the  Commit- 
tee adopted  provisions  improving  notification  and  penalties  and  es- 
tablishing a  national  hazardous  substance  inventory.  In  addition, 
the  hearing  built  a  strong  record  for  emergency  planning,  includ- 
ing release  prevention,  containment,  and  countermeasure  plans  for 
those  handling  substances  that  pose  the  greatest  risk.  However,  in- 
adequate time  precluded  the  Committee  from  considering  amend- 
ments in  the  area  of  prevention  and  emergency  response.  I  look 
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forward  to  working  with  other  members  of  the  Committee  in  devel- 
oping these  amendments  before  the  bill  is  put  before  the  full 
Senate  for  consideration. 

The  Superfund  program,  designed  to  prevent  and  respond  to 
acute  and  chronic  releases  of  hazardous  substances  to  the  environ- 
ment, is  of  vital  importance  to  the  American  public.  The  terrible 
tragedy  in  Bhopal,  India  was  a  grim  reminder.  Congress  must 
renew  its  commitment  to  the  program  at  the  earliest  possible  time. 

Frank  R.  Lautenberg. 
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ADDITIONAL  VIEWS  OF  SENATOR  SIMPSON 

The  Committee  has  now  reported  a  bill — substantially  similar  to 
one  we  reported  last  year — reauthorizing  the  Superfund  statute. 
Although  we  have  made  certain  improvements  in  this  legislation,  I 
wish  to  point  out  several  problems  that  I  feel  remain.  My  concerns 
can  be  divided  into  two  categories:  Those  that  were  taken  into  ac- 
count by  the  Committee — and  those  that  I  feel  may  not  adequately 
have  been  taken  into  account. 

My  overriding  concern,  which  I  share  with  this  Administration, 
is  that  the  Superfund  may  be  asked  to  do  so  many  things  that  it 
will  not  be  doing  its  greatest  task  as  expeditiously  as  it  might — 
that  "greatest  task",  of  course,  is  the  clean-up  of  hazardous  waste 
sites.  While  the  bill  somewhat  limits  the  scope  of  the  fund,  I  would 
prefer  an  explicit  focus  on  the  primary  goal,  with  more  discretion 
left  to  the  Agency  as  to  how  it  will  accomplish  that  goal. 

Of  the  provisions  that  were  added  during  the  last  work  up,  the 
new  "Citizen  Suit"  language  concerns  me  greatly.  It  is  representa- 
tive of  the  way  in  which  laudatory  goals  can  potentially  disrupt  a 
program.  There  was  never  any  suggestion  that  there  was  a  need  for 
this  new  provision.  Instead,  it  was  merely  assumed  that  there  was 
such  a  "need",  and  now  that  "need"  has  been  met. 

The  approach  of  limiting  the  provisions  to  "non-discretionary" 
actions  of  the  President,  particularly  when  decisions  as  to  site  re- 
mediation are  excluded,  appears  reasonable.  But  soon  there  will  be 
cases  that  challenge  interpretations  of  "non-discretionary"  in  the 
attempt  to  make  the  tool  more  useful.  Further,  the  presence  of  the 
provision  may  encourage  some  to  seek  an  increasing  number  of 
non-discretionary  actions  to  be  placed  into  CERCLA. 

Another  important  amendment  to  this  bill  was  the  addition  of 
Senator  Mitchell's  "Victim  Assistance"  provisions,  designed  to  pro- 
vide medical  insurance  for  individuals  alleging  injury  or  disease  as 
a  consequence  of  exposure  to  a  hazardous  substance.  Although  Sen- 
ator Mitchell  and  I  have  sometimes  found  ourselves  on  opposite 
sides  of  the  fence  on  these  issues,  we  do  share  a  fundamental  con- 
cern for  the  health  of  the  people  and  a  desire  to  determine,  once 
and  for  all,  whether  there  is  a  major  health  problem  arising  from 
these  sites.  We  enjoyed  working  together  on  some  of  the  amend- 
ment language,  and  he  eventually  decided  to  maintain  some  of  the 
language  on  which  we  had  agreed.  Nonetheless,  in  the  end,  I  could 
not  cosponsor  or  support  the  amendment.  I  appreciated  his  fine  co- 
operation. 

Senator  Mitchell's  amendment  is,  in  my  judgment,  much  im- 
proved over  earlier  versions.  But  his  improvements,  particularly  in 
limiting  what  I  considered  to  be  ill-advised  levels  of  benefits  which 
could  disrupt  existing  health  care  systems,  also  served  to  refocus 

(75) 


668 


76 

my  thinking  on  the  ultimate  question  which  is:  Should  we,  as  a  so- 
ciety, allocate  resources  to  compensate  individuals,  above  and 
beyond  what  is  generally  available,  solely  because  they  are  injured 
as  a  result  of  certain  risks  that  are  singled  out  on  the  basis  of  polit- 
ical muscle  or  immediate  public  concern? 

The  other  problem  one  faces  in  attempting  to  craft  policy  in  the 
area  of  "victim  assistance"  is  the  causation  question.  We  simply  do 
not  have  the  present  ability  to  link  the  alleged  injury  or  disease  of 
an  individual  with  the  exposure  which  allegedly  ' 'caused"  it.  Sena- 
tor Mitchell's  amendment  is  an  admirable  effort  toward  making 
that  link,  but  there  remains  an  area  of  murky  uncertainty  that 
will  lead  to  problems  ahead,  if  the  program  is  eventually  expanded. 
Although  I  have  expressed  the  view  that  I  could  support  a  tightly- 
crafted  program  analogous  to  the  Agent  Orange  approach  worked 
out  by  Senator  Cranston  and  I  on  the  Veterans'  Committee  last 
year,  I  have  come  to  have  doubts  that  such  an  approach  is  really 
transferable  to  the  broader  context  of  hazardous  substance  expo- 
sure. 

While  the  legal  and  scientific  questions  appear  disturbingly  unfa- 
miliar, the  likely  public  policy  outcome  looks  disturbingly  famil- 
iar— and,  as  we  are  now  learning  in  area  after  area  in  our  govern- 
ment, the  road  back  from  trying  to  build  up  broken-down  initia- 
tives is  not  an  easy  one. 

Finally,  I  would  like  to  express  my  concern  over  some  of  the 
issues  not  raised  during  the  work  on  this  legislation — concerns 
that,  while  pushed  to  one  side  for  now,  may  well  come  to  haunt  us 
as  we  review  the  contined  effectiveness  of  the  CERCLA  program. 
One  such  issue  is  that  of  the  liability  faced  by  potentially  responsi- 
ble parties  at  sites.  Now  that  it  has  been  held  by  several  courts 
that  a  "strict,  joint  and  several"  standard  may  be  applied,  the  ques- 
tion of  whether  a  right  of  contribution  exists  has  become  critical. 
This  legislation  answers  that  question  in  the  affirmative,  and  also 
provides  so-called  "Contribution  protection"  to  encourage  parties  to 
settle.  It  is  the  hope  of  the  EPA  and  Department  of  Justice  that 
the  liability  standard,  combined  with  the  new  pre-enforcement 
review  language  in  the  statute,  will  encourage  voluntary  clean-up 
and  expedited  action  generally. 

At  the  same  time  we  are  hearing  that  "Transaction  costs" — 
economists'  language  for  lawyers'  fees  and  administrative  costs — 
are,  in  at  least  a  few  cases,  approaching  or  surpassing  the  projected 
clean-up  costs  at  sites.  Although  such  evidence  now  is  merely  anec- 
dotal, it  is  nonethless  disturbing.  I  do  hope  to  learn  more  about  this 
in  the  months  ahead;  and  will  urge  EPA  and  the  Department  of 
Justice  to  inquire  into  the  matter  closely,  and  to  share  information 
on  the  entire  matter  of  transaction  costs  with  the  Congress. 

I  am  pleased  that  the  EPA  is  presently  looking  into  these  insur- 
ance issues,  and  that  our  Committee  will  soon  hold  a  hearing  to  ex- 
amine them.  I  would  hope  that  we  will  listen  to  these  new  ques- 
tions carefully,  and  be  willing  to  carefully  consider  whatever  impli- 
cations may  be  suggested  for  the  manner  in  which  we  have  chosen, 
as  a  society,  to  implement  the  urgent  task  of  caring  for  and  restor- 
ing our  nation's  remarkable  treasures  of  nature. 

Alan  K.  Simpson. 
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MINORITY  VIEWS  OF  SENATOR  SYMMS 

In  the  end,  I  must  vote  against  the  bill  as  it  is  to  be  reported 
from  Committee — not  because  I  am  against  the  program  of  clean- 
ing up  hazardous  waste,  but  because  I  feel  that  we  could  approach 
it  more  effectively.  At  a  time  of  billion-dollar  deficits,  there  is  more 
reason  than  ever  to  look  at  where  our  tax  dollars  are  going.  We 
have  every  reason  to  think  that  this  bill  spends  too  much  money, 
and  will  not  achieve  enhanced  public  health  as  part  of  the  bargain. 

The  Administration,  led  by  the  able  Administrator  of  the  EPA, 
Lee  Thomas,  argued  strongly  that  it  simply  could  not  spend  more 
than  the  $5  billion  over  5  years  that  it  requested.  Lee  Thomas  re- 
cently served  as  the  head  of  EPA's  solid  waste  program,  and,  in 
light  of  his  fine  performance,  I  would  have  thought  that  his  views 
would  have  received  special  weight.  Nonetheless,  the  Committee 
voted  to  spend  $7.5  billion  over  the  5  years.  Since  this  additional 
money  cannot  be  shown  to  contribute  to  better  public  health,  I  see 
the  Committee's  action  as  merely  enlarging  the  Federal  bureaucra- 
cy. I  would  have  wholeheartedly  supported  a  budget  at  the  level  re- 
quested by  EPA.  I  must  now  vote  against  a  level  of  funding  that  is 
so  ineffectively  high. 

Another  trend  that  is  continued,  to  the  detriment  of  this  legisla- 
tion, is  the  unfortunate  tendency  to  add  new  resource  requirements 
to  the  fund.  The  problem  is  that  the  scope  of  the  Fund  has  not 
been  narrowed  and  clarified  to  the  degree  that  the  Administration 
sought  and  that  I  could  support.  The  Fund  continues  to  go  beyond 
cleanup  with  the  inclusion  of  provisions  such  as  victim  assistance. 
History  has  shown  us  that  the  constituency  of  such  programs  has 
not  tended  to  shrink  upon  enactment,  and  I  fear  that  this  will  be 
no  exception.  My  ultimate  concern  is  that  in  using  so  much  of  our 
resources  to  determine  whether  there  is  a  health  problem  arising 
from  these  sites,  we  may  find  that  clean-up  is  delayed — and  what- 
ever health  problem  there  is  will  be  exacerbated.  On  this  matter  of 
the  expansion  of  the  roles  of  the  Fund,  I  find  myself  in  concurrence 
with  the  additional  views  of  Senator  Simpson. 

Steve  Symms. 
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Changes  in  Existing  Law 

In  compliance  with  section  12  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill  as 
reported  are  shown  as  follows:  Existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman: 

Public  Law  96-510 

AN  ACT  To  provide  for  liability,  compensation,  cleanup,  and  emergency  response 
for  hazardous  substances  released  into  the  environment  and  the  cleanup  of  inac- 
tive hazardous  waste  disposal  sites 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  American  in  Congress  assembled,  That  this  Act 
may  be  cited  as  the  "Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980". 

TITLE  I— HAZARDOUS  SUBSTANCES  RELEASES,  LIABILITY, 

COMPENSATION 

definitions 

Sec.  101.  For  purpose  of  this  title,  the  term — 


(16)  "natural  resources"  means  land,  fish,  wildlife,  biota,  air, 
water,  ground  water,  drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by,  held  in  trust  by,  apper- 
taining to,  or  otherwise  controlled  by  the  United  States  (includ- 
ing the  resources  of  the  fishery  conservation  zone  established 
by  the  Fishery  Conservation  and  Management  Act  of  1976), 
any  State  or  local  government,  [or]  any  foreign  government, 
any  Indian  tribe,  or,  if  such  resources  are  subject  to  a  trust  re- 
striction on  alienation,  any  member  of  an  Indian  tribe; 


(23)  "remove"  or  "removal"  means  the  cleanup  or  removal  of 
released  hazardous  substances  from  the  environment,  such  ac- 
tions as  may  be  necessary  taken  in  the  event  of  the  threat  of 
release  of  hazardous  substances  into  the  environment,  such  ac- 
tions as  may  be  necessary  to  monitor,  assess,  and  evaluate  the 
release  or  threat  of  release  of  hazardous  substances,  the  dispos- 
al of  removed  material,  or  the  taking  of  such  other  actions  as 
may  be  necessary  to  prevent,  minimize,  or  mitigate  damage  to 
the  public  health  or  welfare  or  to  the  environment,  which  may 
otherwise  result  from  a  release  or  threat  of  release.  The  term 
includes,  in  addition,  without  being  limited  to,  security  fencing 
or  other  measures  to  limit  access,  provision  of  alternative 
water  supplies,  temporary  evacuation  and  housing  of  threat- 
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ened  individuals  not  otherwise  provided  for,  costs  of  permanent 
relocation  of  residents  where  it  is  determined  that  such  perma- 
nent relocation  is  cost  effective  or  may  be  necessary  to  protect 
health  or  welfare,  action  taken  under  section  104(b)  of  this  Act, 
and  any  emergency  assistance  which  may  be  provided  under 
the  Disaster  Relief  Act  of  1974  [;].  In  the  case  of  a  business  lo- 
cated in  an  area  of  evacuation  or  relocation,  the  term  may  also 
include  the  payment  of  those  installments  of  principal  and  in- 
terest on  business  debt  which  accrue  between  the  date  of  evacu- 
ation or  temporary  relocation  and  thirty  days  following  the 
date  that  permanent  relocation  is  actually  accomplished  or,  if 
permanent  relocation  is  formally  rejected  as  the  appropriate  re- 
sponse, the  date  on  which  evacuation  or  temporary  relocation 
ceases.  In  the  case  of  an  individual  unemployed  as  a  result  of 
such  evacuation  or  relocation,  it  may  also  include  the  provision 
of  assistance  identical  to  that  authorized  by  sections  407,  408, 
and  409  of  the  Disaster  Relief  Act  of  1974:  Provided,  That  the 
costs  of  such  assistance  shall  be  paid  from  the  Trust  Fund; 

(24)  "remedy"  or  "remedial  action"  means  those  actions  con- 
sistent with  permanent  remedy  taken  instead  of  or  in  addition 
to  removal  actions  in  the  event  of  a  release  or  threatened  re- 
lease of  a  hazardous  substance  into  the  environment,  to  pre- 
vent or  minimize  the  release  of  hazardous  substances  so  that 
they  do  not  migrate  to  cause  substantial  danger  to  present  or 
future  public  health  or  welfare  or  the  environment.  The  term 
includes,  but  is  not  limited  to,  such  actions  at  the  location  of 
the  release  as  storage,  confinement,  perimeter  protection  using 
dikes,  trenches,  or  ditches,  clay  cover,  neutralization,  cleanup 
of  released  hazardous  substances  [or]  and  associated  contami- 
nated materials,  recycling  or  reuse,  diversion,  destruction,  seg- 
regation of  reactive  wastes,  dredging  or  excavations,  repair  or 
replacement  of  leaking  containers,  collection  of  leachate  and 
runoff,  onsite  treatment  or  incineration,  provision  of  alterna- 
tive water  supplies,  and  any  monitoring  reasonably  required  to 
assure  that  such  actions  protect  the  public  health  and  welfare 
and  the  environment,  as  well  as  the  offsite  transport  and  off- 
site  storage,  treatment  destruction  of  hazardous  substances  and 
associated  contaminated  materials.  The  term  includes  the  costs 
of  permanent  relocation  of  residents  and  businesses  and  com- 
munity facilities  where  the  President  determines  that,  alone  or 
in  combination  with  other  measures,  such  relocation  is  more 
cost-effective  than  and  environmentally  preferable  to  the 
transportation,  storage,  treatment,  destruction,  or  secure  dispo- 
sition offsite  of  hazardous  substances,  or  may  otherwise  be  nec- 
essary to  protect  the  public  health  or  welfare  [.];  [The  term 
does  not  include  offsite  transport  of  hazardous  substances,  or 
the  storage,  treatment,  destruction,  or  secure  disposition  offsite 
of  such  hazardous  substances  or  contaminated  materials  unless 
the  President  determines  that  such  actions  (A)  are  more  cost- 
effective  than  other  remedial  actions,  (B)  will  create  new  ca- 
pacity to  manage,  in  compliance  with  subtitle  C  of  the  Solid 
Waste  Disposal  Act,  hazardous  substances  in  addition  to  those 
located  at  the  affected  facility,  or  (C)  are  necessary  to  protect 
public  health  or  welfare  or  the  environment  from  a  present  or 
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potential  risk  which  may  be  created  by  further  exposure  to  the 
continued  presence  of  such  substances  or  materials;] 

*  *  *  *  *  *  * 

(30)  "territorial  sea"  and  "contiguous  zone"  shall  have  the 
meaning  provided  in  section  502  of  the  Federal  Water  Pollu- 
tion Control  Act[.]; 

(31)  "national  contingency  plan"  means  the  national  contin- 
gency plan  published  under  section  311(c)  of  the  Federal  Water 
Pollution  Control  Act  or  revised  pursuant  to  section  105  of  this 
Act;  [and] 

(32)  "liable"  or  "liability"  under  this  title  shall  be  construed 
to  be  the  standard  of  liability  which  obtains  under  section  311 
of  the  Federal  Water  Pollution  Control  Act[.]; 

(33)  "Indian  tribe"  means  any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community,  incluidng  any  Alaska 
Native  regional  or  village  corporation,  which  is  recognized  as 
eligible  for  the  special  programs  and  serious  provided  by  the 
United  States  to  Indians  because  of  their  status  as  Indians;  and 

(34)  "alternative  water  supplies"  includes,  but  is  not  limit 
ed  to,  drinking  water  and  household  water  supplies. 

NOTICES,  PENALTIES,  AND  INVENTORY 

Sec.  103.  (a)  Any  person  in  charge  of  a  vessel  or  an  offshore  or  an 
onshore  facility  shall,  as  soon  as  he  has  knowledge  of  any  release 
(other  than  a  federally  permitted  release)  of  a  hazardous  substance 
from  such  vessel  or  facility  in  quantities  equal  to  or  greater  than 
those  determined  pursuant  to  section  102  of  this  title,  immediately 
notify  (1)  the  National  Response  Center  established  under  the 
Clean  Water  Act  of  such  release,  and  (2),  in  the  case  of  any  such 
release  of  a  hazardous  substance  with  a  reportable  quantity  of  one 
pound  or  less  or  any  release  of  any  other  hazardous  substance  in  a 
quantity  determined  by  the  President  by  regulation  to  potentially  re- 
quire emergency  response,  all  State  and  local  emergency  response  of- 
ficials identified  under  any  local  contingency  plan  or  otherwise 
likely  to  be  affected  by  the  release.  The  National  Response  Center 
shall  convey  the  notification  expeditiously  to  all  appropriate  Gov- 
ernment agencies,  including  the  Governor  of  any  affected  State. 

(b)  Any  person — 

(1)  in  charge  of  a  vessel  from  which  a  hazardous  substance  is 
released,  other  than  a  federally  permitted  release,  into  or  upon 
the  navigable  waters  of  the  United  States,  adjoining  shorelines, 
or  into  or  upon  the  waters  of  the  contiguous  zone,  or 

(2)  in  charge  of  a  vessel  from  which  a  hazardous  substance  is 
released,  other  than  a  federally  permitted  release,  which  may 
affect  natural  resources  belonging  to,  appertaining  to,  or  under 
the  exclusive  management  authority  of  the  United  States 
(including  resources  under  the  Fishery  Conservation  and  Man- 
agement Act  of  1976),  and  who  is  otherwise  subject  to  the  juris- 
diction of  the  United  States  at  the  time  of  the  release,  or 

(3)  in  charge  of  a  facility  from  which  a  hazardous  substance 
is  released,  other  than  a  federally  permitted  release,  in  a  quan- 
tity equal  to  or  greater  than  that  determined  pursuant  to  sec- 
tion 102  of  this  title  who  fails  to  notify  immediately  the  appro- 


673 


81 


priate  agency  of  the  United  States  Government  (or,  in  the  case 
of  a  release  to  which  subsection  (a)(2)  applies,  any  appropriate 
State  or  local  emergency  response  official)  as  soon  as  he  has 
knowledge  of  such  release  shall,  upon  conviction,  be  fined  not 
more  than  [$10,000  or  imprisoned  for  not  more  than  one  year, 
or  both.]  $25,000  or  imprisoned  for  not  more  than  two  years, 
or  both  (or  in  the  case  of  a  second  or  subsequent  conviction, 
shall  be  fined  not  more  than  $50,000  or  imprisoned  for  not  more 
than  five  years,  or  both).  Notification  received  pursuant  to  this 
paragraph  or  information  obtained  by  the  exploitation  of  such 
notification  shall  not  be  used  against  any  such  person  in  any 
criminal  case,  except  a  prosecution  for  perjury  or  for  giving  a 
false  statement. 


(d)(1)  The  Administrator  of  the  Environmental  Protection  Agency 
is  authorized  to  promulgate  rules  and  regulations  specifying,  with 
respect  to — 

(A)  the  location,  title,  or  condition  of  a  facility,  and 

(B)  the  identity,  characteristics,  quantity,  origin,  or  condition 
(including  containerization  and  previous  treatment)  of  any  haz- 
ardous substances  contained  or  deposited  in  a  facility; 

the  records  which  shall  be  retained  by  any  person  required  to  pro- 
vide the  notification  of  a  facility  set  out  in  subsection  (c)  of  this  sec- 
tion. Such  specification  shall  be  in  accordance  with  the  provisions 
of  this  subsection. 

(2)  Beginning  with  the  date  of  enactment  of  this  Act,  for  fifty 
years  thereafter  or  for  fifty  years  after  the  date  of  establishment  of 
a  record  (whichever  is  later),  or  at  any  such  earlier  time  as  a 
waiver  if  obtained  under  paragraph  (3)  of  this  subsection,  it  shall 
be  unlawful  for  any  such  person  knowingly  to  destroy,  mutilate, 
erase,  dispose  of,  conceal,  or  otherwise  render  unavailable  or  un- 
readable or  falsify  any  records  identified  in  paragraph  (1)  of  this 
subsection.  Any  person  who  violates  this  paragraph  shall,  upon 
conviction,  be  fined  not  more  than  [$20,000,]  $25,000,  or  impris- 
oned for  not  more  than  one  year,  or  both. 

******* 

(g)(1)  In  addition  to  any  other  relief  provided,  whenever  on  the 
basis  of  any  information  available  to  the  President  the  President 
finds  that  any  person  is  in  violation  of  subsection  (a)  or  (b)  of  this 
section  the  President  may  assess  a  civil  penalty  of  not  more  than 
$10,000  for  each  failure  to  notify  the  appropriate  agency.  The  penal- 
ty under  this  subsection  shall  increase  to  not  more  than  $25,000  for 
a  second  violation  by  the  same  person,  not  more  than  $50,000  for  a 
third  violation  by  the  same  person,  and  not  more  than  $75,000  for  a 
fourth  or  subsequent  violation  by  the  same  person. 

(2)  No  civil  penalty  may  be  assessed  under  this  subsection  unless 
the  person  accused  of  the  violation  is  given  notice  and  opportunity 
for  a  hearing  with  respect  to  the  violation. 

(3)  In  determining  the  amount  of  any  penalty  assessed  pursuant  to 
this  subsection,  the  President  shall  take  into  account  the  nature,  cir- 
cumstances, extent  and  gravity  of  the  violation  or  violations  and, 
with  respect  to  the  violator,  ability  to  pay,  any  prior  history  of  such 
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violations,  the  degree  of  culpability,  economic  benefit  or  savings  (if 
any)  resulting  from  the  violation,  and  such  other  matters  as  justice 
may  require. 

(4)  Any  person  against  whom  a  civil  penalty  is  assessed  under  this 
subsection  may  obtain  review  thereof  in  the  appropriate  district 
court  of  the  United  States  by  filing  a  notice  of  appeal  in  such  court 
within  thirty  days  from  the  date  of  such  order  and  by  simultaneous- 
ly sending  a  copy  of  such  notice  by  certified  mail  to  the  President 
The  President  shall  promptly  file  in  such  court  a  certified  copy  of 
the  record  upon  which  such  violation  was  found  or  such  penalty  im- 
posed. If  any  person  fails  to  pay  an  assessment  of  a  civil  penalty 
after  it  has  become  a  final  and  unappealable  order  or  after  the  ap- 
propriate court  has  entered  final  judgment  in  favor  of  the  United 
States,  the  President  may  request  the  Attorney  General  of  the 
United  States  to  institute  a  civil  action  in  an  appropriate  district 
court  of  the  United  States  to  collect  the  penalty,  and  such  court 
shall  have  jurisdiction  to  hear  and  decide  any  such  action.  In  hear- 
ing such  action,  the  court  shall  have  authority  to  review  the  viola- 
tion and  the  assessment  of  the  civil  penalty  on  the  record. 

(5)  The  President  may  issue  subpoenas  for  the  attendance  and  tes- 
timony of  witnesses  and  the  production  of  relevant  papers,  books,  or 
documents  in  connection  with  hearings  under  this  subsection.  In 
case  of  contumacy  or  refusal  to  obey  a  subpoena  issued  pursuant  to 
this  paragraph  and  served  upon  any  person,  the  district  court  of  the 
United  States  for  any  district  in  which  such  person  is  found,  re- 
sides, or  transacts  business,  upon  application  by  the  United  States 
and  after  notice  to  such  person,  shall  have  jurisdiction  to  issue  an 
order  requiring  such  person  to  appear  and  give  testimony  before  the 
administrative  law  judge  or  to  appear  and  produce  documents 
before  the  administrative  law  judge,  or  both,  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished,  by  such  court  as  a  con- 
tempt thereof. 

(6)  Action  taken  by  the  President  pursuant  to  this  subsection  shall 
not  affect  or  limit  the  President's  authority  to  enforce  any  provision 
of  this  Act:  Provided,  however,  That  a  failure  to  notify  the  appropri- 
ate agency  which  is  penalized  administratively  under  this  subsec- 
tion shall  not  be  the  subject  of  a  criminal  penalty  under  subsection 
(b)  of  this  section. 

(h)(1)  Each  facility  owner  or  operator  that  (A)(i)  manufactures  a 
hazardous  substance  (as  defined  in  section  101(14)  of  this  Act),  or 
(ii)  stores  six  thousand  kilograms  or  more  of  such  hazardous  sub- 
stance, and  (B)  has  ten  or  more  full-time  employees,  shall  complete 
and  distribute  a  Hazardous  Substances  Inventory  form  as  published 
under  paragraph  (2)  of  this  subsection  within  180  days  after  the  en- 
actment of  the  Superfund  Improvement  Act  of  1985  and  every 
twenty-four  months  thereafter,  or  more  often  as  changed  circum- 
stances require.  For  the  purposes  of  this  subsection,  a  mixture  con- 
taining more  than  1  per  centum  of  any  hazardous  substance  covered 
by  this  section  shall  be  considered  a  hazardous  substance. 

(2)  The  President  shall  publish  the  Hazardous  Substances  Inven- 
tory form  in  the  Federal  Register  within  sixty  days  after  the  date  of 
enactment  of  the  Superfund  Improvement  Act  of  1985.  Publication 
of  such  form  shall  be  exempt  from  the  requirements  of  the  Paper- 
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work  Reduction  Act  and  Office  of  Management  and  Budget  Circu- 
lar A-40  (title  5  of  the  Code  of  Federal  Regulations,  part  1320). 

(3)  The  Hazardous  Substances  Inventory  form  shall  provide  for 
submission  of  the  following  information  for  each  hazardous  sub- 
stance: 

(A)  the  description  of  the  use  of  the  hazardous  substance  at 
the  facility,  including,  but  not  limited  to,  the  quantity  of  the 
hazardous  substance  produced  or  consumed  at  such  facility; 

(B)  the  maximum  inventory  of  the  hazardous  substance  stored 
at  the  facility,  the  method  of  storage,  and  the  frequency  and 
methods  of  transfer; 

(C)  for  each  of  the  following,  the  annual  and  monthly  total 
emissions  or  discharge  of  each  hazardous  substance  for  the  cal- 
endar year  immediately  preceding  the  submission  of  the  Haz- 
ardous Substances  Inventory  form: 

(i)  the  stack  or  point-source  emissions; 

(ii)  the  estimated  fugitive  or  non  point-source  emissions  of 
the  hazardous  substances; 

(Hi)  the  discharge  into  the  surface  water  or  groundwater, 
the  treatment  methods,  and  the  raw  wastewater  volumes 
and  loadings;  and 

(iv)  the  discharge  into  publicly-owned  treatment  works; 

(D)  the  quantity  and  methods  of  disposal  of  any  wastes  con- 
taining the  hazardous  substance,  the  method  of  onsite  storage 
of  such  wastes,  the  location  or  locations  of  the  final  disposal 
site  of  such  wastes,  and  the  identity  of  the  transporter  of  such 
wastes; 

(E)  the  month  and  year  that  the  information  on  the  Hazard- 
ous Substances  Inventory  was  compiled  and  the  name,  address, 
and  emergency  telephone  number  of  the  person  responsible  for 
preparing  the  information. 

For  the  purposes  of  this  paragraph,  facility  owners  and  operators 
may  utilize  readily  available  data  collected  pursuant  to  other  State 
and  Federal  environmental  laws. 

(4)  Each  person  who  submits  a  form  pursuant  to  the  requirements 
of  this  subsection  shall  attach  thereto  a  copy  of  the  Material  Safety 
Data  Sheet,  required  pursuant  to  the  Occupational  Safety  and 
Health  Act,  pertaining  to  the  hazardous  substance  that  is  reported 
in  the  form. 

(5)  The  Hazardous  Substances  Inventory  shall  be  distributed  by 
the  facility  owner  or  operator  to,  at  a  minimum,  the  President;  State 
and  local  emergency  and  medical  response  personnel;  the  State 
police,  health  and  environmental  departments;  area  police  and  fire 
departments;  area  emergency  medical  services;  area  hospitals;  and 
area  libraries. 

(6)  The  President,  for  the  purposes  of  this  subsection,  shall  estab- 
lish a  toll-free  telephone  number,  operating  twenty-four  hours  per 
day,  that  is  computer  accessible,  to  respond  to  telephone  inquiries 
concerning  the  Hazardous  Substances  Inventory  and  the  informa- 
tion contained  therein.  Within  sixty  days  of  establishment  of  such  a 
telephone  line,  the  President  shall  inform  appropriate  State  and 
local  officials. 
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(7)(A)  The  President  may  verify  the  data  contained  in  the  Hazard- 
ous Substances  Inventory  form  using  the  authority  of  section  104(e) 
of  this  Act. 

(B)  Information  submitted  under  this  subsection  shall  be  treated 
as  information  submitted  under  section  104(e)  and  shall  be  subject 
to  the  provisions  of  section  104(e)(2). 

(8)  Any  person  who  knowingly  omits  material  information  or 
makes  any  false  material  statement  or  representation  in  the  Hazard- 
ous Substances  Inventory,  shall,  upon  conviction,  be  fined  not  more 
than  $25,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

(9)  Nothing  in  this  subsection  shall  be  construed  to  limit  the  abil- 
ity of  any  State  to  require  submission  of  information  related  to  haz- 
ardous substances,  or  to  require  additional  distribution  of  the  Haz- 
ardous Substances  Inventory  form  from  facilities  operating  within 
its  borders. 

(i)(l)  Every  two  years  after  the  date  of  enactment  of  the  Superfund 
Improvement  Act  of  1985,  the  National  Toxicology  Program,  in  con- 
sultation with  appropriate  Federal  agencies,  shall  review  new  and 
existing  chemicals  and  compile  a  list  of  substances  to  supplement 
those  referred  to  in  subsection  (h),  taking  into  account,  at  a  mini- 
mum, the  reactivity,  toxicity,  volatility,  carcinogenicity,  mutagenic- 
ity, teratogenicity,  neurotoxicity,  and  production  levels  of  the  chemi- 
cal. 

(2)  Within  one  hundred  and  eighty  days  after  publication  of  the 
list  compiled  by  the  National  Toxicology  Program,  the  President 
shall  promulgate  such  list  of  substances  as  those  requiring  prepara- 
tion and  distribution  of  the  Hazardous  Substances  Inventory  under 
this  Act,  unless  the  President  demonstrates  that  a  particular  haz- 
ardous substance  does  not  present  a  risk  equal  to  or  greater  than 
those  substances  referred  to  in  subsection  (h)(1).  In  the  event  that 
the  President  decides  not  to  list  a  hazardous  substance,  the  Presi- 
dent shall,  with  opportunity  for  public  notice  and  comment,  state 
the  basis  on  which  the  hazardous  substance  was  not  considered  to 
present  a  risk  sufficient  to  warrant  preparation  and  distribution  of 
the  Hazardous  Substances  Inventory. 

RESPONSE  AUTHORITIES 

Sec.  104.  (a)(1)  Whenever  (A)  any  hazardous  substance  is  released 
or  there  is  a  substantial  threat  of  such  a  release  into  the  environ- 
ment, or  (B)  there  is  a  release  or  substantial  threat  of  release  into 
the  environment  of  any  pollutant  or  contaminant  which  may 
present  an  imminent  and  substantial  danger  to  the  public  health 
or  welfare,  the  President  is  authorized  to  act,  consistent  with  the 
national  contingency  plan,  to  remove  or  arrange  for  the  removal  of, 
and  provide  for  remedial  action  relating  to  such  hazardous  sub- 
stance, pollutant,  or  contaminant  at  any  time  (including  its  remov- 
al from  any  contaminated  natural  resource),  or  take  any  other  re- 
sponse measure  consistent  with  the  national  contingency  plan 
which  the  President  deems  necessary  to  protect  the  public  health 
or  welfare  or  the  environment  [>].  [unless  the  President  deter- 
mines that  such  removal  and  remedial  action  will  be  done  properly 
by  the  owner  or  operator  of  the  vessel  or  facility  from  which  the 
release  or  threat  of  release  emanates,  or  by  any  other  responsible 
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party.]  The  President  shall  give  primary  attention  to  those  releases 
which  may  present  a  public  health  threat  The  President  may  au- 
thorize the  owner  or  operator  of  the  vessel  or  facility  from  which  the 
release  or  threat  of  release  emanates,  or  any  other  responsible  party, 
to  perform  the  removal  or  remedial  action  if  the  President  deter- 
mines that  such  action  will  be  done  properly  by  the  owner,  operator, 
or  responsible  party. 

(2)  For  the  purposes  of  this  section,  "pollutant  or  contaminant" 
shall  include,  but  not  be  limited  to,  any  element,  substance,  com- 
pound, or  mixture,  including  disease-causing  agents,  which  after  re- 
lease into  the  environment  and  upon  exposure,  ingestion,  inhala- 
tion, or  assimilation  into  any  organism,  either  directly  from  the  en- 
vironment or  indirectly  by  ingestion  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause  death,  disease,  behavioral 
abnormalities,  cancer,  genetic  mutation,  physiological  malfunctions 
(including  malfunctions  in  reproduction)  or  physical  deformations, 
in  such  organisms  or  their  offspring.  The  term  does  not  include  pe- 
troleum, including  crude  oil  and  any  fraction  thereof  which  is  not 
otherwise  specifically  listed  or  designated  as  hazardous  substances 
under  section  101(14)  (A)  through  (F)  of  this  title,  nor  does  it  in- 
clude natural  gas,  liquefied  natural  gas,  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and  such  synthetic  gas). 

(3)  The  President  shall  not  provide  for  a  removal  or  remedial 
action  under  this  section  in  response  to  a  release  or  threat  of  re- 
lease— 

(A)  of  a  naturally  occurring  substance  in  its  unaltered  form, 
or  altered  solely  through  naturally  occurring  processes  or  phe- 
nomena, from  a  location  where  it  is  naturally  found; 

(B)  from  products  which  are  part  of  the  structure  of,  and 
result  in  exposure  within  a  facility;  or 

(C)  into  public  or  private  drinking  water  supplies  due  to  dete- 
rioration of  the  system  through  ordinary  use. 

(4)  Notwithstanding  paragraph  (3)  of  this  subsection,  to  the  extent 
authorized  by  this  section  the  President  may  respond  to  any  release 
or  threat  of  release  if  in  the  President's  discretion  it  constitutes  a 
public  health  or  environmental  emergency  and  no  other  person  with 
the  authority  and  capability  to  respond  to  the  emergency  will  do  so 
in  a  timely  manner. 

******* 

(c)(1)  Unless  (A)  the  President  finds  that  (i)  continued  response 
actions  are  immediately  required  to  prevent,  limit,  or  mitigate  an 
emergency,  (ii)  there  is  an  immediate  risk  to  public  health  or  wel- 
fare or  the  environment,  and  (iii)  such  assistance  will  not  otherwise 
be  provided  on  a  timely  basis,  or  (B)  the  President  has  determined 
the  appropriate  remedial  actions  pursuant  to  paragraph  (2)  of  this 
subsection  and  the  State  or  States  in  which  the  source  of  the  re- 
lease is  located  have  complied  with  the  requirements  of  paragraph 
(3)  of  this  subsection,  or  (C)  continued  response  action  is  otherwise 
appropriate  and  consistent  with  permanent  remedy,  obligations  from 
the  Fund,  other  than  those  for  permanent  relocation  or  authorized 
by  subsection  (b)  of  this  section,  shall  not  continue  after  $1,000,000 
has  been  obligated  for  response  actions  or  [six  months]  one  year 
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has  elapsed  from  the  date  of  initial  response  to  a  release  or  threat- 
ened release  of  hazardous  substances. 

(2)  The  President  shall  consult  with  the  affected  State  or  States 
before  determining  any  appropriate  remedial  action  to  be  taken 
pursuant  to  the  authority  granted  under  subsection  (a)  of  this  sec- 
tion. 

(3)  The  President  shall  not  provide  any  remedial  actions  pursu- 
ant to  this  section  unless  the  State  in  which  the  release  occurs  first 
enters  into  a  contract  or  cooperative  agreement  with  the  President 
providing  assurances  deemed  adequate  by  the  President  that  (A) 
the  State  will  assure  all  future  maintenance  of  the  removal  and  re- 
medial actions  provided  for  the  expected  life  of  such  actions  as  de- 
termined by  the  President;  (B)  the  State  will  assure  the  availability 
of  a  hazardous  waste  disposal  facility  acceptable  to  the  President 
and  in  compliance  with  the  requirements  of  subtitle  C  of  the  Solid 
Waste  Disposal  Act  for  any  necessary  offsite  storage,  destruction, 
treatment,  or  secure  disposition  of  the  hazardous  substances;  and 
(C)  the  State  will  pay  or  assure  payment  of  (i)  10  per  centum  of  the 
costs  of  the  remedial  action,  including  all  future  maintenance,  or 
[(ii)  at  least  50  per  centum  or  such  greater  amount  as  the  Presi- 
dent may  determine  appropriate,  taking  into  account  the  degree  of 
responsibility  of  the  State  or  political  subdivision,  of  any  sums  ex- 
pended in  response  to  a  release  at  a  facility  that  was  owned  at  the 
time  of  any  disposal  of  hazardous  substances  therein  by  the  State 
or  a  political  subdivision  thereof.  The  President  shall  grant  the 
State  a  credit  against  the  share  of  the  costs  for  which  it  is  responsi- 
ble under  this  paragraph  for  any  documented  direct  out-of-pocket 
non-Federal  funds  expended  or  obligated  by  the  State  or  a  political 
subdivision  thereof  after  January  1,  1978,  and  before  the  date  of 
enactment  of  this  Act  for  cost-eligible  response  actions  and  claims 
for  damages  compensable  under  section  1 1 1  of  this  title  relating  to 
the  specific  release  in  question:  Provided,  however,  That  in  no 
event  shall  the  amount  of  the  credit  granted  exceed  the  total  re- 
sponse costs  relating  to  the  release. 3  (ii)  50  per  centum  (or  such 
greater  amount  as  the  President  may  determine  appropriate,  taking 
into  account  the  degree  of  responsibility  of  the  State  or  political  sub- 
division for  the  release)  of  any  sums  expended  in  response  to  a  re- 
lease at  a  facility,  that  was  operated  by  the  State  or  a  political  sub- 
division thereof,  either  directly  or  through  a  contractual  relation- 
ship or  otherwise,  at  the  time  of  any  disposal  of  hazardous  sub- 
stances therein.  For  the  purpose  of  subparagraph  (C)(ii)  of  this  para- 
graph, the  term  u facility"  does  not  include  navigable  waters  or  the 
beds  underlying  those  waters.  In  determining  the  portion  of  the 
costs  referred  to  in  this  section  which  is  required  to  be  paid  by  a 
participating  State,  the  President  shall  grant  the  State  a  credit  for 
amounts  expended  or  obligated  by  such  State  or  by  a  political  subdi- 
vision thereof  after  January  1,  1978,  and  before  December  11,  1980, 
for  any  response  action  costs  which  are  covered  by  section  111(a)  (1) 
or  (2)  and  which  are  incurred  at  a  facility  or  release  listed  pursuant 
to  section  105(8).  Such  credit  shall  have  the  effect  of  reducing  the 
amount  which  the  State  would  otherwise  be  required  to  pay  in  con- 
nection with  assistance  under  this  section.  The  President  shall 
grant  the  State  a  credit  against  the  share  of  costs  for  which  it  is 
responsible  under  this  paragraph  for  any  reasonable,  documented, 


679 


87 


direct  out-of-pocket  non-Federal  funds  expended  or  obligated  by  the 
State  under  a  contract  or  cooperative  agreement  under  the  last  sen- 
tence of  subsection  (d)(1).  In  the  case  of  remedial  action  to  be  taken 
on  land  or  water  held  by  an  Indian  tribe,  held  by  the  United  States 
in  trust  for  Indians,  held  by  a  member  of  an  Indian  tribe  (if  such 
land  or  water  is  subject  to  a  trust  restriction  on  alienation),  or  oth- 
erwise within  the  borders  of  an  Indian  reservation,  the  requirements 
of  this  paragraph  for  assurances  regarding  future  maintenance  and 
cost-sharing  shall  not  apply,  and  the  President  shall  provide  the  as- 
surance required  by  this  paragraph  regarding  the  availability  of  a 
hazardous  waste  disposal  facility.  In  the  case  of  any  State  which 
has  paid,  at  any  time  after  the  date  of  the  enactment  of  the  Super- 
fund  Improvement  Act  of  1985,  in  excess  of  10  per  centum  of  the 
costs  of  remedial  action  at  a  facility  owned  but  not  operated  by  such 
State  or  by  a  political  subdivision  thereof,  the  President  shall  use 
money  in  the  Fund  to  provide  reimbursement  to  such  State  for  the 
amount  of  such  excess. 

[(4)  The  President  shall  select  appropriate  remedial  actions  de- 
termined to  be  necessary  to  carry  out  this  section  which  are  to  the 
extent  practicable  in  accordance  with  the  national  contingency 
plan  and  which  provide  for  that  cost-effective  response  which  pro- 
vides a  balance  between  the  need  for  protection  of  public  health 
and  welfare  and  the  environment  at  the  facility  under  consider- 
ation, and  the  availability  of  amounts  from  the  Fund  established 
under  title  II  of  this  Act  to  respond  to  other  sites  which  present  or 
may  present  a  threat  to  public  health  or  welfare  or  the  environ- 
ment, taking  into  consideration  the  need  for  immediate  action.] 

(4)(A)  The  President  shall  select  appropriate  remedial  actions  de- 
termined to  be  necessary  to  carry  out  this  section  which,  to  the 
extent  practicable,  are  in  accordance  with  the  national  contingency 
plan  and  which  provide  for  cost-effective  response.  In  evaluating  the 
cost-effectiveness  of  proposed  alternative  remedial  actions,  the  Presi- 
dent shall  take  into  account  the  total  short-  and  long-term  costs  of 
such  actions,  including  the  costs  of  operation  and  maintenance  for 
the  entire  period  during  which  such  activities  will  be  required. 

(B)  Remedial  actions  in  which  treatment  which  significantly  re- 
duces the  volume,  toxicity  or  mobility  of  the  hazardous  substances  is 
a  principal  element,  are  to  be  preferred  over  remedial  actions  not  in- 
volving such  treatment.  The  offsite  transport  and  disposal  of  haz- 
ardous substances  or  contaminated  materials  without  such  treat- 
ment should  be  the  least  favored  alternative  remedial  action,  where 
practicable  treatment  technologies  are  available. 

(C)  Remedial  actions  selected  under  this  paragraph  or  otherwise 
required  or  agreed  to  by  the  President  under  this  Act  shall  attain  a 
degree  of  cleanup  of  hazardous  substances,  pollutants,  and  contami- 
nants from  the  environment  and  of  control  of  further  release  at  a 
minimum  which  assures  protection  of  human  health  and  the  envi- 
ronment. Such  remedial  actions  shall  be  relevant  and  appropriate 
under  the  circumstances  presented  by  the  release  or  threatened  re- 
lease of  such  substance,  pollutant,  or  contaminant. 

(D)  No  permit  shall  be  required  under  subtitle  C  of  the  Solid 
Waste  Disposal  Act,  section  402  or  404  of  the  Clean  Water  Act,  in 
section  10  of  the  Rivers  and  Harbors  Act  of  1899,  for  the  portion  of 
any  removal  or  remedial  action  conducted  pursuant  to  this  Act  en- 
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tirely  onsite:  Provided,  That  any  onsite  treatment,  storage,  or  dispos- 
al of  hazardous  substances,  pollutants,  or  contaminants  shall 
comply  with  the  requirements  of  subparagraph  (C). 

(E)  Subject  to  the  requirements  of  this  paragraph,  the  President 
shall  select  the  appropriate  remedial  action  which  provides  a  bal- 
ance between  the  need  for  protection  of  public  health  and  welfare 
and  the  environment  at  the  facility  under  consideration,  and  the 
availability  of  amounts  from  the  Fund  to  respond  to  other  sites 
which  present  or  may  present  a  threat  to  public  health  or  welfare  or 
the  environment,  taking  into  consideration  the  relative  immediacy 
of  such  threats. 

(5)  For  the  purposes  of  paragraph  (3)  of  this  subsection,  in  the  case 
of  ground  or  surface  water  contamination,  completed  remedial 
action  includes  the  completion  of  treatment  or  other  measures, 
whether  taken  onsite  or  offsite,  necessary  to  restore  ground  and  sur- 
face water  quality  to  a  level  that  assures  protection  of  human 
health  and  the  environment.  With  respect  to  such  measures,  the  op- 
eration of  such  measures  for  a  period  up  to  five  years  after  the  con- 
struction or  installation  and  commencement  of  operation  shall  be 
considered  remedial  action.  Activities  required  to  maintain  the  ef- 
fectiveness of  such  measures  following  such  period  or  the  completion 
of  remedial  action,  whichever  is  earlier,  shall  be  considered  oper- 
ation or  maintenance. 

(6)  During  any  period  after  the  availability  of  funds  received  by 
the  Trust  Fund  under  sections  4611  and  4661  of  the  Internal  Reve- 
nue Code  of 1954  or  section  221(b)(2)  or  section  303(b)  of  this  Act,  the 
Federal  share  of  the  payment  of  costs  for  operation  and  mainte- 
nance pursuant  to  paragraph  (3)(C)(i)  or  paragraph  (5)  of  this  subsec- 
tion shall  be  from  funds  received  by  the  Trust  Fund  under  section 
221(b)(1)(B). 

(7)  Effective  three  years  after  the  date  of  enactment  of  the  Super- 
fund  Improvement  Act  of  1985,  the  President  shall  not  provide  any 
remedial  actions  pursuant  to  this  section  unless  the  State  in  which 
the  release  occurs  first  enters  into  a  contract  or  cooperative  agree- 
ment with  the  President  providing  assurances  deemed  adequate  by 
the  President  that  the  State  will  assure  the  availability  of  hazard- 
ous waste  treatment  or  disposal  facilities  acceptable  to  the  President 
and  in  compliance  with  the  requirements  of  subtitle  C  of  the  Solid 
Waste  Disposal  Act  with  adequate  capacity  for  the  destruction, 
treatment,  or  secure  disposition  of  all  hazardous  wastes  that  are 
reasonably  expected  to  be  generated  within  the  State  during  the 
twenty-year  period  following  the  date  of  such  contract  or  cooperative 
agreement  and  to  be  disposed  of,  treated,  or  destroyed. 

[(d)(1)  Where  the  President  determines  that  a  State  or  political 
subdivision  thereof  has  the  capability  to  carry  out  any  or  all  of  the 
actions  authorized  in  this  section,  the  President  may,  in  his  discre- 
tion, enter  into  a  contract  or  cooperative  agreement  with  such 
State  or  political  subdivision  to  take  such  actions  in  accordance 
with  criteria  and  priorities  established  pursuant  to  section  105(8)  of 
this  title  and  to  be  reimbursed  for  the  reasonable  response  costs 
thereof  from  the  Fund.  Any  contract  made  hereunder  shall  be  sub- 
ject to  the  cost-sharing  provisions  of  subsection  (c)  of  this  section.] 

(d)(1)  Where  the  President  determines  that  a  State  or  political  sub- 
division or  Indian  tribe  has  the  capability  to  carry  out  any  or  all  of 
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the  actions  authorized  in  this  section,  the  President  may,  in  the  dis- 
cretion of  the  President  and  subject  to  such  terms  as  the  President 
may  prescribe,  enter  into  a  contract  or  cooperative  agreement  and 
combine  any  existing  cooperative  agreements  with  such  State  or  po- 
litical subdivision  or  Indian  tribe  (which  may  cover  a  specific  facili- 
ty or  facilities)  to  take  such  actions  in  accordance  with  criteria  and 
priorities  established  pursuant  to  section  105(8)  of  this  title  and  to 
be  reimbursed  from  the  Fund  for  the  reasonable  response  costs  and 
related  activities  associated  with  the  overall  implementation,  co- 
ordination, enforcement,  training,  community  relations,  site  invento- 
ry and  assessment  efforts,  and  administration  of  remedial  activities 
authorized  by  this  Act.  Any  contract  made  hereunder  shall  be  sub- 
ject to  the  cost-sharing  provisions  of  subsection  (c)  of  this  section. 
For  the  purposes  of  the  last  sentence  of  subsection  (c)(3)  of  this  sec- 
tion, the  President  may  enter  into  a  contract  or  cooperative  agree- 
ment with  a  State  under  this  paragraph  under  which  such  State 
will  take  response  actions  in  connection  with  releases  listed  pursu- 
ant to  section  105(8)(B),  using  non-Federal  funds  for  such  response 
actions,  in  advance  of  and  without  any  obligation  by  the  President 
of  amounts  from  the  Fund  for  such  response  actions. 

(2)  If  the  President  enters  into  a  cost-sharing  agreement  pursu- 
ant to  subsection  (c)  of  this  section  or  a  contract  or  cooperative 
agreement  pursuant  to  this  subsection,  and  the  State  or  political 
subdivision  thereof  fails  to  comply  with  any  requirements  of  the 
contract,  the  President  may,  after  providing  sixty  days  notice,  seek 
in  the  appropriate  Federal  district  court  to  enforce  the  contract  or 
to  recover  any  funds  advanced  or  any  costs  incurred  because  of  the 
breach  of  the  contract  by  the  State  or  political  subdivision. 

(3)  Where  a  State  or  a  political  subdivision  thereof  is  acting  in 
behalf  of  the  President,  the  President  is  authorized  to  provide  tech- 
nical and  legal  assistance  in  the  administration  and  enforcement  of 
any  contract  or  subcontract  in  connection  with  response  actions  as- 
sisted under  this  title,  and  to  intervene  in  any  civil  action  involv- 
ing the  enforcement  of  such  contract  or  subcontract. 

(4)  Where  two  or  more  noncontiguous  facilities  are  reasonably  re- 
lated on  the  basis  of  geography,  or  on  the  basis  of  the  threat,  or 
potential  threat  to  the  public  health  or  welfare  or  the  environment, 
the  President  may,  in  his  discretion,  treat  these  related  facilities  as 
one  for  purposes  of  this  section. 

[(e)(1)  For  purposes  of  assisting  in  determining  the  need  for  re- 
sponse to  a  release  under  this  title  or  enforcing  the  provisions  of 
this  title,  any  person  who  stores,  treats,  or  disposes  of,  or,  where 
necessary  to  ascertain  facts  not  available  at  the  facility  where  such 
hazardous  substances  are  located,  who  generates,  transports,  or 
otherwise  handles  or  has  handled,  hazardous  substances  shall, 
upon  request  of  any  officer,  employee,  or  representative  of  the 
President,  duly  designated  by  the  President,  or  upon  request  of  any 
duly  designated  officer,  employee,  or  representative  of  a  State, 
where  appropriate,  furnish  information  relating  to  such  substances 
and  permit  such  person  at  all  reasonable  times  to  have  access  to, 
and  to  copy  all  records  relating  to  such  substances.  For  the  pur- 
poses specified  in  the  preceding  sentence,  such  officers,  employees, 
or  representatives  are  authorized — 
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[(A)  to  enter  at  reasonable  times  any  establishment  or  other 
place  where  such  hazardous  substances  are  or  have  been  gener- 
ated, stored,  treated,  or  disposed  of,  or  transported  from; 

[(B)  to  inspect  and  obtain  samples  from  any  person  of  any 
such  substance  and  samples  of  any  containers  or  labeling  for 
such  substances.  Each  such  inspection  shall  be  commenced  and 
completed  with  reasonable  promptness.  If  the  officer,  employ- 
ee, or  representative  obtains  any  samples,  prior  to  leaving  the 
premises,  he  shall  give  to  the  owner,  operator,  or  person  in 
charge  a  receipt  describing  the  sample  obtained  and  if  request- 
ed a  portion  of  each  such  sample  equal  in  volume  of  weight  to 
the  portion  retained.  If  any  analysis  is  made  of  such  samples,  a 
copy  of  the  results  of  such  analysis  shall  be  furnished  promptly 
to  the  owner,  operator,  or  person  in  charge.] 
(e)(1)  For  the  purposes  of  determining  the  need  for  response,  or 
choosing  or  taking  any  response  action  under  this  title,  or  otherwise 
enforcing  the  provisions  of  this  title,  any  officer,  employee,  or  repre- 
sentative of  the  President,  duly  designated  by  the  President,  or  any 
duly  designated  officer,  employee,  or  representative  of  a  State,  is  au- 
thorized where  there  is  a  reasonable  basis  to  believe  there  may  be  a 
release  or  threat  of  release  of  a  hazardous  substance — 

(A)  to  require  any  person  who  has  or  may  have  information 
relevant  to  (i)  the  identification  or  nature  of  materials  generat- 
ed, treated,  stored,  transported  to,  or  disposed  of  at  a  facility,  or 
(ii)  the  nature  or  extent  of  a  release  or  threatened  release  of  a 
hazardous  substance  at  or  from  a  facility,  to  furnish,  upon  rea- 
sonable notice,  information  or  documents  relating  to  such  mat- 
ters. In  addition,  upon  reasonable  notice,  such  person  either 
shall  grant  to  appropriate  representatives  access  at  all  reasona- 
ble times  to  inspect  all  documents  or  records  relating  to  such 
matters  or  shall  copy  and  furnish  to  the  representatives  all  such 
documents  or  records,  at  the  option  of  such  person; 

(B)  to  enter  at  reasonable  times  any  establishment  or  other 
place  or  property  (i)  where  hazardous  substances  are,  may  be,  or 
have  been  generated,  stored,  treated,  disposed  of  or  transported 
from,  (ii)  from  which  or  to  which  hazardous  substances  have 
been  or  may  have  been  released,  (Hi)  where  such  release  is  or 
may  be  threatened,  or  (iv)  where  entry  is  needed  to  determine 
the  need  for  response  or  the  appropriate  response  or  to  effectuate 
a  response  action  under  this  title;  and 

(C)  to  inspect  and  obtain  samples  from  such  establishment  or 
other  place  or  property  or  location  of  any  suspected  hazardous 
substance  and  to  inspect  and  obtain  samples  of  any  containers 
or  labeling  for  suspected  hazardous  substances.  Each  such  in- 
spection shall  be  completed  with  reasonable  promptness.  If  the 
officer,  employee,  or  representative  obtains  any  samples,  prior  to 
leaving  the  premises,  he  shall  give  to  the  owner,  operator, 
tenant,  or  other  person  in  charge  of  the  place  from  which  the 
samples  were  obtained  a  receipt  describing  the  sample  obtained 
and,  if  requested,  a  portion  of  each  such  sample.  If  any  analysis 
is  made  of  such  samples,  a  copy  of  the  results  of  the  analysis 
shall  be  furnished  promptly  to  the  owner,  operator,  tenant,  or 
other  person  in  charge,  if  such  person  can  be  located. 
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(2XA)  If  consent  is  not  granted  regarding  a  request  made  by  a 
duly  designated  officer,  employee,  or  representative  under  paragraph 
(1),  the  President,  upon  such  notice  and  an  opportunity  for  consulta- 
tion as  is  reasonably  appropriate  under  the  circumstances,  may  issue 
an  order  to  such  person  directing  compliance  with  the  request,  and 
the  President  may  ask  the  Attorney  General  to  commence  a  civil 
action  to  compel  compliance. 

(B)  In  any  civil  action  brought  to  obtain  compliance  with  the 
order,  the  court  shall,  where  there  is  a  reasonable  basis  to  believe 
there  may  be  a  release  or  threat  of  a  release  of  a  hazardous  sub- 
stance: (i)  in  the  case  of  interference  with  entry  or  inspection,  enjoin 
such  interference  or  direct  compliance  with  orders  to  prohibit  inter- 
ference with  entry  or  inspection,  unless  under  the  circumstances  of 
the  case  the  demand  for  entry  or  inspection  is  arbitrary  and  capri- 
cious, an  abuse  of  discretion,  or  not  in  accordance  with  law;  and  (ii) 
in  the  case  of  information  or  document  requests,  enjoin  interference 
with  such  information  or  document  requests  or  direct  compliance 
with  orders  to  provide  such  information  or  documents,  unless  under 
the  circumstances  of  the  case  the  demand  for  information  or  docu- 
ments is  arbitrary  and  capricious,  an  abuse  of  discretion,  or  not  in 
accordance  with  law.  The  court  may  assess  a  civil  penalty  not  to 
exceed  $10,000  against  any  person  who  unreasonably  fails  to  comply 
with  the  provisions  of  paragraph  (1)  or  an  order  issued  pursuant  to 
paragraph  (2). 

(3)  Nothing  in  this  subsection  shall  preclude  the  President  from 
securing  access  or  obtaining  information  in  any  other  lawful 
manner. 

(4)  Notwithstanding  this  subsection,  entry  to  locations  and  access 
to  information  properly  classified  to  protect  the  national  security 
may  be  granted  only  to  any  officer,  employee,  or  representative  of  the 
President  who  is  properly  cleared. 

[(2)(A)]  (5)(A)  Any  records,  reports,  or  information  obtained 
from  any  person  under  this  section  (including  records,  reports,  or 
information  obtained  by  representatives  of  the  President)  shall  be 
available  to  the  public,  except  that  upon  a  showing  satisfactory  to 
the  President  (or  the  State,  as  the  case  may  be)  by  any  person  that 
records,  reports,  or  information,  or  particular  part  thereof  (other 
than  health  or  safety  effects  data),  to  which  the  President  (or  the 
State,  as  the  case  may  be)  or  any  officer,  employee,  or  representa- 
tive has  access  under  this  section  if  made  public  would  divulge  in- 
formation entitled  to  protection  under  section  1905  of  title  18  of  the 
United  States  Code,  such  information  or  particular  portion  thereof 
shall  be  considered  confidential  in  accordance  with  the  purposes  of 
that  section,  except  that  such  record,  report,  document  or  informa- 
tion may  be  disclosed  to  other  officers,  employees,  or  authorized 
representatives  of  the  United  States  concerned  with  carrying  out 
this  Act,  or  when  relevant  in  any  proceeding  under  this  Act. 

******* 

(iXV  There  is  hereby  established  within  the  Public  Health  Serv- 
ice an  agency,  to  be  known  as  the  Agency  for  Toxic  Substances  and 
Disease  Registry,  which  shall  report  directly  to  [the  Surgeon  Gen- 
eral of  the  United  States.  J  The  Secretary  of  Health  and  Human 
Services.  The  Administrator  of  said  Agency  (hereinafter  in  this  sub- 
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section  referred  to  as  "the  Administrator")  shall,  with  the  coopera- 
tion of  the  Administrator  of  the  Environmental  Protection  Agency, 
the  Commissioner  of  the  Food  and  Drug  Administration,  the  Direc- 
tors of  the  National  Institute  of  Medicine,  National  Institute  of  En- 
vironmental Health  Sciences,  National  Institute  of  Occupational 
Safety  and  Health,  Centers  for  Disease  Control,  the  Administrator 
of  the  Occupational  Safety  and  Health  Administration,  and  the  Ad- 
ministrator of  the  Social  Security  Administration,  effectuate  and 
implement  the  health  related  authorities  of  this  Act.  In  addition, 
said  Administrator  shall — 

[(1)]  (A)  in  cooperation  with  the  States,  establish  and  main- 
tain a  national  registry  of  serious  diseases  and  illnesses  and  a 
national  registry  of  persons  exposed  to  toxic  substances; 

[(2) J  (B)  establish  and  maintain  inventory  of  literature,  re- 
search, and  studies  on  the  health  effects  of  toxic  substances; 

[(3)]  (C)  in  cooperation  with  the  States,  and  other  agencies 
of  the  Federal  Government,  establish  and  maintain  a  complete 
listing  of  areas  closed  to  the  public  or  otherwise  restricted  in 
use  because  of  toxic  substance  contamination; 

[(4)]  (D)  in  cases  of  public  health  emergencies  caused  or  be- 
lieved to  be  caused  by  exposure  to  toxic  substances,  provide 
medical  care  and  testing  to  exposed  individuals,  including  but 
not  limited  to  tissue  sampling,  [chromosomal  testing,]  appro- 
priate testing  epidemiological  studies,  or  any  other  assistance 
appropriate  under  the  circumstances;  and 

[(5)3   (E)  either  independently  or  as  part  of  other  health 
status  survey,  conduct  periodic  survey  and  screening  programs 
to   determine   relationships   between   exposure   to   toxic   sub- 
stances and  illness.  In  cases  of  public  health  emergencies,  ex- 
posed persons  shall  be  eligible  for  admission  to  hospitals  and 
other  facilities  and  services  operated  or  provided  by  the  Public 
Health  Service. 
(2)  The  Agency  for  Toxic  Substances  and  Disease  Registry  shall 
provide  consultations  upon  request  on  health  issues  relating  to  expo- 
sure to  hazardous  or  toxic  substances,  on  the  basis  of  available  in- 
formation, to  the  Environmental  Protection  Agency,  State  officials, 
and  local  officials.  Such  consultations  to  individuals  may  be  pro- 
vided by  States  under  cooperative  agreements  established  under  this 
Act 

(3)(A)  The  Administrator  shall  perform  a  health  assessment  for 
each  release,  threatened  release  or  facility  on  the  National  Priority 
List  established  under  section  105.  Such  health  assessment  shall  be 
completed  not  later  than  two  years  after  the  date  of  enactment  of 
the  Superfund  Improvement  Act  of  1985  for  each  release,  threatened 
release  or  facility  proposed  for  inclusion  on  such  list  prior  to  such 
date  of  enactment  or  not  later  than  one  year  after  the  date  of  pro- 
posal for  inclusion  on  such  list  for  each  release,  threatened  release 
or  facility  proposed  for  inclusion  on  such  list  after  such  date  of  en- 
actment. The  Administrator  shall  also  perform  a  health  assessment 
for  each  facility  for  which  one  is  required  under  section  3019  of  the 
Solid  Waste  Disposal  Act  and,  upon  request  of  the  Administrator  of 
the  Environmental  Protection  Agency  or  a  State,  for  each  facility 
subject  to  this  Act  or  subtitle  C  of  the  Solid  Waste  Disposal  Act, 
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where  there  is  sufficient  data  as  to  what  hazardous  substances  are 
present  in  such  facility. 

(B)  The  Administrator  may  perform  health  assessments  for  re- 
leases or  facilities  where  individual  persons  or  licensed  physicians 
provide  information  that  individuals  have  been  exposed  to  a  haz- 
ardous substance,  for  which  the  probable  source  of  such  exposure  is 
a  release.  In  addition  to  other  methods  (formal  or  informal)  of  pro- 
viding such  information,  such  individual  persons  or  licensed  physi- 
cians may  submit  a  petition  to  the  Administrator  providing  such  in- 
formation and  requesting  a  health  assessment.  If  such  a  petition  is 
submitted  and  the  Administrator  does  not  initiate  a  health  assess- 
ment, the  Administrator  shall  provide  a  written  explanation  of  why 
a  health  assessment  is  not  appropriate. 

(C)  In  determining  sites  at  which  to  conduct  health  assessments 
under  this  paragraph,  the  Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry  shall  give  priority  to  those  facili- 
ties or  sites  at  which  there  is  documented  evidence  of  release  of  haz- 
ardous substances,  at  which  the  potential  risk  to  human  health  ap- 
pears highest,  and  for  which  in  the  judgment  of  the  Administrator 
of  such  Agency  existing  health  assessment  data  is  inadequate  to 
assess  the  potential  risk  to  human  health  as  provided  in  subpara- 
graph (E). 

(D)  Any  State  or  political  subdivision  carrying  out  an  assessment 
shall  report  the  results  of  the  assessment  to  the  Administrator  of 
such  Agency,  and  shall  include  recommendations  with  respect  to 
further  activities  which  need  to  be  carried  out  under  this  section. 
The  Administrator  of  such  Agency  shall  include  the  same  recom- 
mendation in  a  report  on  the  results  of  any  assessment  carried  out 
directly  by  the  Agency,  and  shall  issue  periodic  reports  which  in- 
clude the  results  of  all  the  assessments  carried  out  under  this 
paragraph. 

(E)  For  the  purposes  of  this  subsection  and  section  111(c)(4),  the 
term  'health  assessments '  shall  include  preliminary  assessments  of 
the  potential  risk  to  human  health  posed  by  individual  sites  and  fa- 
cilities, based  on  such  factors  as  the  nature  and  extent  of  contami- 
nation, the  existence  of  potential  for  pathways  of  human  exposure 
(including  ground  or  surface  water  contamination,  air  emissions, 
and  food  chain  contamination),  the  size  and  potential  susceptibility 
of  the  community  within  the  likely  pathways  of  exposure,  the  com- 
parison of  expected  human  exposure  levels  to  the  short-term  and 
long-term  health  effects  associated  with  identified  contaminants 
and  any  available  recommended  exposure  or  tolerance  limits  for 
such  contaminants,  and  the  comparison  of  existing  morbidity  and 
mortality  data  on  diseases  that  may  be  associated  with  the  observed 
levels  of  exposure.  The  assessment  shall  include  an  evaluation  of 
the  risks  to  the  potentially  affected  population  from  all  sources  of 
such  contaminants,  including  known  point  or  nonpoint  sources 
other  than  the  site  or  facility  in  question.  A  purpose  of  such  prelimi- 
nary assessments  shall  be  to  help  determine  whether  full-scale 
health  or  epidemiological  studies  and  medical  evaluations  of  ex- 
posed populations  shall  be  undertaken. 

(F)  At  the  completion  of  each  health  assessment  the  Administra- 
tor shall  provide  the  Administrator  of  the  Environmental  Protection 
Agency  and  each  affected  State  with  the  results  of  such  assessment, 
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together  with  any  recommendations  for  further  action  under  this 
subsection  or  otherwise  under  this  Act. 

(G)  In  any  case  in  which  a  health  assessment  performed  under 
this  paragraph  (including  one  required  by  section  3019  of  the  Solid 
Waste  Disposal  Act)  discloses  the  exposure  of  a  population  to  the  re- 
lease of  a  hazardous  substance,  the  costs  of  such  health  assessment 
may  be  recovered  as  a  cost  of  response  under  section  107  of  this  Act 
from  persons  causing  or  contributing  to  such  release  of  such  hazard- 
ous substance  or,  in  the  case  of  multiple  releases  contributing  to 
such  exposure,  to  all  such  releases. 

(4)  Whenever,  in  the  judgment  of  the  Administrator,  it  is  appro- 
priate on  the  basis  of  the  results  of  a  health  assessment,  the  Admin- 
istrator shall  conduct  a  pilot  study  of  health  effects  for  selected 
groups  of  exposed  individuals,  in  order  to  determine  the  desirability 
of  conducting  full  scale  epidemiological  or  other  health  studies  of 
the  entire  exposed  population.  Whenever  in  the  judgment  of  the  Ad- 
ministrator it  is  appropriate  on  the  basis  of  the  results  of  such  pilot 
study,  the  Administrator  shall  conduct  such  full  scale  epidemiologi- 
cal or  other  health  studies  as  may  be  necessary  to  determine  the 
health  effects  for  the  population  exposed  to  hazardous  substances  in 
a  release  or  suspected  release. 

(5)  In  any  case  in  which  the  results  of  a  health  assessment  indi- 
cate a  potential  significant  risk  to  human  health,  the  Administrator 
shall  consider  whether  the  establishment  of  a  registry  of  exposed 
persons  would  contribute  to  accomplishing  the  purposes  of  this  sub- 
section, taking  into  account  circumstances  bearing  on  the  usefulness 
of  such  a  registry,  including  the  seriousness  or  unique  character  of 
identified  diseases  or  the  likelihood  of  population  migration  from 
the  affected  area. 

(6)  The  Administrator  shall  conduct  a  study,  and  report  to  the 
Congress  within  two  years  after  the  date  of  enactment  of  the  Super- 
fund  Improvement  Act  of  1985,  on  the  usefulness,  costs,  and  poten- 
tial implications  of  medical  surveillance  programs  as  a  part  of  the 
health  studies  authorized  by  this  section.  Such  study  shall  include, 
at  a  minimum,  programs  which  identify  diseases  for  which  an  ex- 
posed population  is  at  excess  risk,  provide  periodic  medical  testing 
to  screen  for  such  diseases  in  subgroups  of  the  exposed  population  at 
highest  risk,  and  provide  for  a  mechanism  to  refer  for  treatment  in- 
dividuals who  are  diagnosed  as  having  such  diseases. 

(7)  If  a  health  assessment  or  other  study  carried  out  under  this 
subsection  contains  a  finding  that  the  exposure  concerned  presents  a 
significant  risk  to  human  health,  the  President  shall  take  such 
steps  as  may  be  necessary  to  reduce  such  exposure  and  eliminate  or 
substantially  mitigate  the  significant  risk  to  human  health.  Such 
steps  may  include  the  use  of  any  authority  under  this  Act,  includ- 
ing, but  not  limited  to — 

(1)  provision  of  alternative  water  supplies,  and 

(2)  permanent  or  temporarily  relocation  of  individuals. 

(8)  In  any  case  which  is  the  subject  of  a  petition,  a  health  assess- 
ment or  study,  or  a  research  program  under  this  subsection,  nothing 
in  this  subsection  shall  be  construed  to  delay  or  otherwise  affect  or 
impair  the  authority  of  the  President  or  the  Administrator  of  the 
Environmental  Protection  Agency  to  exercise  any  authority  vested  in 
the  President  or  such  Administrator  under  any  other  provision  of 
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law  (including,  but  not  limited  to,  the  imminent  hazard  authority 
of  section -7003  of  the  Solid  Waste  Disposal  Act)  or  the  response  and 
abatement  authorities  of  this  Act. 

(9)(A)  The  Administrator  shall,  within  six  months  after  the  date 
of  enactment  of  the  Superfund  Improvement  Act  of  1985,  prepare  a 
list  of  at  least  one  hundred  hazardous  substances  which  the  Admin- 
istrator, in  his  sole  discretion,  determines  are  those  posing  the  most 
significant  potential  threat  to  human  health  due  to  their  common 
presence  at  the  location  of  responses  tinder  section  104  or  at  facili- 
ties on  the  National  Priority  List  or  in  releases  to  which  a  response 
under  section  104  is  under  consideration.  Within  twenty-four 
months  after  enactment,  the  Administrator  shall  prepare  a  list  of 
an  additional  one  hundred  or  more  such  hazardous  substances.  The 
Administrator  shall  not  less  often  than  once  every  year  thereafter 
add  to  such  list  other  substances  which  are  frequently  so  found  or 
otherwise  pose  a  potentially  significant  threat  to  human  health  by 
reason  of  their  physical,  chemical,  or  biological  nature. 

(B)  For  each  such  hazardous  substance  listed  pursuant  to  sub- 
paragraph (A),  the  Administrator  (in  consultation  with  other  agen- 
cies and  programs  of  the  Public  Health  Service)  shall  assess  wheth- 
er adequate  information  on  the  health  effects  of  such  substance  is 
available.  For  any  such  substance  for  which  adequate  information 
is  not  available  (or  under  development),  the  Administrator,  in  coop- 
eration with  the  Director  of  the  National  Toxicology  Programs, 
shall  assure  the  initiation  of  a  program  of  research  designed  to  de- 
termine the  health  effects  (and  techniques  for  development  of  meth- 
ods to  determine  such  health  effects)  of  such  substance.  Where  feasi- 
ble, such  program  shall  seek  to  develop  methods  to  determine  the 
health  effects  of  such  substance  in  combination  with  other  sub- 
stances with  which  it  is  commonly  found.  Such  program  shall  in- 
clude, but  not  be  limited  to — 

(i)  laboratory  and  other  studies  to  determine  short,  intermedi- 
ate, and  long-term  health  effects; 

(ii)  laboratory  and  other  studies  to  determine  organ-specific, 
site-specific,  and  system-specific  acute  and  chronic  toxicity; 

(Hi)  laboratory  and  other  studies  to  determine  the  manner  in 
which  such  substances  are  metabolized  or  to  otherwise  develop 
an  understanding  of  the  biokinetics  of  such  substances;  and 

(iv)  where  there  is  a  possibility  of  obtaining  human  data,  the 
collection  of  such  information. 

(C)  In  assessing  the  need  to  perform  laboratory  and  other  studies, 
as  required  by  subparagraph  (B),  the  Administrator  shall  consider — 

(i)  the  availability  and  quality  of  existing  test  data  concern- 
ing the  substance  on  the  suspected  health  effect  in  question; 

(ii)  the  extent  to  which  testing  already  in  progress  will,  in  a 
timely  fashion,  provide  data  that  will  be  adequate  to  support 
the  preparation  of  toxicological  profiles  as  required  by  subpara- 
graph (F)  of  this  paragraph;  and 

(Hi)  such  other  scientific  and  technical  factors  as  the  Admin- 
istrator may  determine  are  necessary  for  the  effective  implemen- 
tation of  this  subsection. 

(D)  In  the  development  and  implementation  of  any  research  pro- 
gram under  this  paragraph,  the  Administrator  of  the  Agency  for 
Toxic  Substances  and  Disease  Registry  and  the  Administrator  of  the 
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Environmental  Protection  Agency  shall  coordinate  such  research 
program  implemented  under  this  paragraph  with  the  National 
Toxicology  Program  and  with  programs  of  toxicological  testing  es- 
tablished under  the  Toxic  Substances  Control  Act  and  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act.  The  purpose  of  such  co- 
ordination shall  be  to  avoid  duplication  of  effort  and  to  assure  that 
the  hazardous  substances  listed  pursuant  to  this  subsection  are 
tested  thoroughly  at  the  earliest  practicable  date.  Where  appropri- 
ate, in  the  discretion  of  the  Administrator  and  consistent  with  such 
purpose,  a  research  program  under  this  paragraph  may  be  carried 
out  using  such  programs  of  toxicological  testing. 

(E)  It  is  the  sense  of  the  Congress  that  the  costs  of  research  pro- 
grams under  this  paragraph  be  borne  by  the  manufacturers  and 
processors  of  the  hazardous  substance  in  question,  as  required  in 
programs  of  toxicological  testing  under  the  Toxic  Substances  Con- 
trol Act.  Where  this  is  not  practical,  the  costs  of  such  research  pro- 
grams should  be  borne  by  parties  responsible  for  the  release  of  the 
hazardous  substance  in  question.  To  carry  out  such  intention,  the 
costs  of  conducting  such  a  research  program  under  this  paragraph 
shall  be  deemed  a  cost  of  response  for  the  purposes  of  recovery  under 
section  107  of  such  costs  from  a  party  responsible  for  a  release  of 
such  hazardous  substance. 

(F)  Based  on  all  available  information,  including  data  developed 
and  collected  on  the  health  effects  of  hazardous  substances  under 
this  paragraph,  the  Administrator  shall  prepare  toxicological  pro- 
files sufficient  to  establish  the  likely  effect  on  human  health  of  each 
of  the  substances  listed  pursuant  to  subparagraph  (A).  Such  profiles 
shall  be  revised  and  republished  as  necessary,  but  no  less  often  than 
once  every  five  years.  Such  profiles  shall  be  provided  to  the  States 
and  made  available  to  other  interested  parties. 

(10)  All  studies  and  results  of  research  conducted  under  this  sub- 
section (other  than  health  assessments)  shall  be  reported  or  adopted 
only  after  appropriate  peer  review.  In  the  case  of  research  conducted 
under  the  National  Toxicology  Program,  such  peer  review  may  be 
conducted  by  the  Board  of  Scientific  Counselors.  In  the  case  of  other 
research,  such  peer  review  shall  be  conducted  by  panels  consisting  of 
no  less  than  three  nor  more  than  seven  members,  who  shall  be  disin- 
terested scientific  experts  selected  for  such  purpose  by  the  Adminis- 
trator on  the  basis  of  their  reputation  for  scientific  objectivity  and 
the  lack  of  institutional  ties  with  any  person  involved  in  the  con- 
duct of  the  study  or  research  under  review.  Support  services  for  such 
panels  shall  be  provided  by  the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

(11)  In  the  implementation  of  this  subsection  and  other  health-re- 
lated authorities  of  this  Act,  the  Administrator  is  authorized  to  es- 
tablish a  program  for  the  education  of  physicians  and  other  health 
professionals  on  methods  of  diagnosis  and  treatment  of  injury  or 
disease  related  to  exposure  to  toxic  substances,  through  such  means 
as  the  Administrator  deems  appropriate.  Not  later  than  two  years 
after  the  date  of  enactment  of  the  Superfund  Improvement  Act  of 
1985,  the  Administrator  shall  report  to  the  Congress  on  the  imple- 
mentation of  this  paragraph. 

(12)  For  the  purpose  of  implementing  this  subsection  and  other 
health-related  authorities  of  this  Act,  the  President  shall  provide 
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adequate  personnel  to  the  Agency  for  Toxic  Substances  and  Disease 
Registry,  which  shall  be  no  fewer  than  one  hundred  full  time  equiv- 
alent employees. 

(13)  The  activities  described  in  this  subsection  and  section 
111(c)(4)  shall  be  carried  out  by  the  Agency  for  Toxic  Substances  and 
Disease  Registry  established  by  paragraph  (1),  either  directly,  or 
through  cooperative  agreements  with  States  (or  political  subdivi- 
sions thereof)  in  the  case  of  States  (or  political  subdivisions)  which 
the  Administrator  of  such  Agency  determines  are  capable  of  carry- 
ing out  such  activities.  Such  activities  shall  include  the  provision  of 
consultations  on  health  information,  and  the  conduct  of  health  as- 
sessments, including  those  required  under  section  3019  of  the  Solid 
Waste  Disposal  Act,  health  studies  and  registries. 

(j)  Before  selection  of  appropriate  remedial  action  to  be  undertak- 
en by  the  United  States  or  a  State  or  before  entering  into  a  covenant 
not  to  sue  or  to  forebear  from  suit  or  otherwise  settle  or  dispose  of  a 
claim  arising  under  this  Act,  notice  of  such  proposed  action  and  an 
opportunity  for  a  public  meeting  in  the  affected  area,  as  well  as  a 
reasonable  opportunity  to  comment,  shall  be  afforded  to  the  public 
prior  to  final  adoption  or  entry.  Notice  shall  be  accompanied  by  a 
discussion  and  analysis  sufficient  to  provide  a  reasonable  explana- 
tion of  the  proposal  and  alternative  proposals  considered. 

(k)  In  determining  priorities  among  releases  and  threatened  re- 
leases under  the  National  Contingency  Plan  and  in  carrying  out  re- 
medial action  under  this  section,  the  Administrator  shall  establish 
a  high  priority  for  the  acquisition  of  all  properties  (including  non- 
owner  occupied  residential,  commerical,  public,  religious,  and 
vacant  properties)  in  the  area  in  which,  before  May  22,  1980,  the 
President  determined  an  emergency  to  exist  because  of  the  release  of 
hazardous  substances  and  in  which  owner  occupied  residences  have 
been  acquired  pursuant  to  such  determination. 

(l)(l)  If  the  President  determines  that  one  or  more  responsible  par- 
ties will  properly  carry  out  action  under  subsection  (b)  of  this  sec- 
tion, the  President  may  enter  into  a  consent  administrative  order 
with  such  party  or  parties  for  that  purpose. 

(2)  The  United  States  district  court  for  the  district  in  which  the 
release  has  occurred  or  threatens  to  occur  shall  have  jurisdiction  to 
enforce  the  order,  and  any  person  who  violates  or  fails  to  obey  such 
an  order  shall  be  liable  to  the  United  States  for  a  civil  penalty  of 
not  more  than  $10,000  for  each  day  in  which  such  violation  occurs 
or  such  failure  to  comply  continues. 

NATIONAL  CONTINGENCY  PLAN 

Sec.  105.  (a)  Within  one  hundred  and  eighty  days  after  the  enact- 
ment of  this  Act,  the  President  shall,  after  notice  and  opportunity 
for  public  comments,  revise  and  republish  the  national  contingency 
plan  for  the  removal  of  oil  and  hazardous  substances,  originally 
prepared  and  published  pursuant  to  section  311  of  the  Federal 
Water  Pollution  Control  Act,  to  reflect  and  effectuate  the  responsi- 
bilities and  powers  created  by  this  Act,  in  addition  to  those  matters 
specified  in  section  311(c)(2).  Such  revision  shall  include  a  section  of 
the  plan  to  be  known  as  the  national  hazardous  substance  response 
plan  which  shall  establish  procedures  and  standards  for  responding 
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to  releases  of  hazardous  substances,  pollutants,  and  contaminants, 
which  shall  include  at  a  minimum: 

(1)  methods  for  discovering  and  investigating  facilities  at 
which  hazardous  substances  have  been  disposed  of  or  otherwise 
come  to  be  located; 

(2)  methods  for  evaluating,  including  analyses  of  relative 
cost,  and  remedying  any  releases  or  threats  of  releases  from  fa- 
cilities which  pose  substantial  danger  to  the  public  health  or 
the  environment; 

(3)  methods  and  criteria  for  determining  the  appropriate 
extent  of  removal,  remedy,  and  other  measures  authorized  by 
this  Act; 

(4)  appropriate  roles  and  responsibilities  for  the  Federal, 
State,  and  local  governments  and  for  interstate  and  nongovern- 
mental entities  in  effectuating  the  plan; 

(5)  provision  for  identification,  procurement,  maintenance, 
and  storage  of  response  equipment  and  supplies; 

(6)  a  method  for  and  assignment  of  responsibility  for  report- 
ing the  existence  of  such  facilities  which  may  be  located  on  fed- 
erally owned  or  controlled  properties  and  any  releases  of  haz- 
ardous substances  from  such  facilities; 

(7)  means  of  assuring  that  remedial  action  measures  are  cost- 
effective  over  the  period  of  potential  exposure  to  the  hazardous 
substances  or  contaminated  materials; 

(8)(A)  criteria  for  determining  priorities  among  releases  or 
threatened  releases  throughout  the  United  States  for  the  pur- 
pose of  taking  remedial  action  and,  to  the  extent  practicable 
taking  into  account  the  potential  urgency  of  such  action,  for 
the  purpose  of  taking  removal  action.  Criteria  and  priorities 
under  this  paragraph  shall  be  based  upon  relative  risk  or 
danger  to  public  health  or  welfare  or  the  environment,  in  the 
judgment  of  the  President,  taking  into  account  to  the  extent 
possible  the  population  at  risk,  the  hazard  potential  of  the  haz- 
ardous substances  at  such  facilities,  the  potential  for  contami- 
nation of  drinking  water  supplies,  the  potential  for  direct 
human  contact,  the  potential  for  destruction  of  sensitive  eco- 
systems, State  preparedness  to  assume  State  costs  and  respon- 
sibilities, and  other  appropriate  factors; 

(B)  based  upon  the  criteria  set  forth  in  subparagraph  (A)  of 
this  paragraph,  the  President  shall  list  as  part  of  the  plan  na- 
tional priorities  among  the  known  releases  or  threatened  re- 
leases throughout  the  United  States  and  shall  revise  the  list  no 
less  often  than  annually.  Within  one  year  after  the  date  of  en- 
actment of  this  Act,  and  annually  thereafter,  each  State  shall 
establish  and  submit  for  consideration  by  the  President  prior- 
ities for  remedial  action  among  known  releases  and  potential 
releases  in  that  State  based  upon  the  criteria  set  forth  in  sub- 
paragraph (A)  of  this  paragraph.  In  assembling  or  revising  the 
national  list,  the  President  shall  consider  any  priorities  estab- 
lished by  the  States.  A  State  shall  be  allowed  to  designate  its 
highest  priority  facility  only  once.  To  the  extent  practicable, 
[at  least  four  hundred  of]  the  highest  priority  facilities  shall 
be  designated  individually  and  shall  be  referred  to  as  the  "top 
priority  among  known  response  targets",  and,  to  the  extent 
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practicable,  shall  include  among  the  one  hundred  highest  pri- 
ority facilities  [at  least]  one'  such  facility  from  each  State 
which  shall  be  the  facility  designated  by  the  State  as  present- 
ing the  greatest  danger  to  public  health  or  welfare  or  the  envi- 
ronment among  the  known  facilities  in  such  State.  Other  prior- 
ity facilities  or  incidents  may  be  listed  singly  or  grouped  for  re- 
sponse priority  purposes;  and 

(9)  specified  roles  for  private  organizations  and  entities  in 
preparation  for  response  and  in  responding  to  releases  of  haz- 
ardous   substances,    including    identification    of    appropriate 
qualifications  and  capacity  therefor. 
The  plan  shall  specify  procedures,  techniques,  materials,  equip- 
ment, and  methods  to  be  employed  in  identifying,  removing,  or 
remedying  releases  of  hazardous  substances  comparable  to  those 
required  under  section  311(c)(2)  (F)  and  (G)  and  (j)(l)  of  the  Federal 
Water  Pollution  Control  Act.  Following  publication  of  the  revised 
national  contingency  plan,  the  response  to  and  actions  to  minimize 
damage  from  hazardous  substances  releases  shall,  to  the  greatest 
extent  possible,  be  in  accordance  with  the  provisions  of  the  plan. 
The  President  may,  from  time  to  time,  revise  and  republish  the  na- 
tional contingency  plan. 

(b)  Not  later  than  twelve  months  after  the  date  of  enactment  of 
the  Superfund  Improvement  Act  of  1985,  the  President  shall  revise 
the  National  Contingency  Plan  to  reflect  the  requirements  of  such 
amendments.  The  portion  of  such  Plan  known  as  uthe  National 
Hazardous  Substance  Response  Plan"  shall  be  revised  to  provide 
procedures  and  standards  for  remedial  actions  undertaken  pursuant 
to  this  Act  which  are  consistent  with  amendments  made  by  the  Su- 
perfund Improvement  Act  of  1985  relating  to  the  selection  of  remedi- 
al action. 

(c)  Not  later  than  twelve  months  after  the  date  of  enactment  of 
the  Superfund  Improvement  Act  of  1985  and  after  publication  of 
notice  and  opportunity  for  submission  of  comments  in  accordance 
with  section  553  of  title  5,  United  States  Code,  the  President  shall 
by  rule  promulgate  amendments  to  the  hazard  ranking  system  in 
effect  on  September  1,  1984-  Such  amendments  shall  assure,  to  the 
maximum  extent  feasible,  that  the  hazard  ranking  system  accurate- 
ly assesses  the  relative  degree  of  risk  to  human  health  and  the  envi- 
ronment posed  by  sites  and  facilities  subject  to  review.  The  Presi- 
dent shall  establish  an  effective  date  for  the  amended  hazard  rank- 
ing system  which  is  not  later  than  eighteen  months  after  the  date  of 
enactment  of  the  Superfund  Improvement  Act  of  1985  and  such 
amended  hazard  ranking  system  shall  be  applied  to  any  site  or  fa- 
cility to  be  newly  listed  on  the  National  Priority  List  after  the  effec- 
tive date  established  by  the  President.  Until  such  effective  date  of 
the  regulations,  the  hazard  ranking  system  in  effect  on  September  1, 
1984,  shall  continue  to  full  force  and  effect. 

ABATEMENT  ACTION 

Sec.  106.  (a)  In  addition  to  any  other  action  taken  by  a  State  or 
local  government,  when  the  President  determines  that  there  may 
be  an  imminent  and  substantial  endangerment  to  the  public  health 
or  welfare  or  the  environment  because  of  an  actual  or  threatened 
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release  of  a  hazardous  substance  from  a  facility,  he  may  require 
the  Attorney  General  of  the  United  States  to  secure  such  relief  as 
may  be  necessary  to  abate  such  danger  or  threat,  and  the  district 
court  of  the  United  States  in  the  district  in  which  the  threat  occurs 
shall  have  jurisdiction  to  grant  such  relief  as  the  public  interest 
and  the  equities  of  the  case  may  require.  The  President  may  also, 
after  notice  to  the  affected  State,  take  other  action  under  this  sec- 
tion including,  but  not  limited  to,  issuing  such  orders  as  may  be 
necessary  to  protect  public  health  and  welfare  and  the  environ- 
ment. 

(b)  (1)  Any  person  who  willfully  violates,  or  fails  or  refuses  to 
comply  with,  any  order  of  the  President  under  subsection  (a)  may, 
in  an  action  brought  in  the  appropriate  United  States  district  court 
to  enforce  such  order,  be  fined  not  more  than  [$5,000 J  $10,000  for 
each  day  in  which  such  violation  occurs  or  such  failure  to  comply 
continues. 

(2)(A)  Any  person  who  receives  and  complies  with  the  terms  of  any 
order  issued  under  subsection  (a)  may,  within  sixty  days  of  comple- 
tion of  the  required  action,  petition  the  President  for  reimbursement 
from  the  Fund  for  the  reasonable  costs  of  such  action,  plus  interest. 
Any  interest  payable  under  this  paragraph  shall  accrue  on  the 
amounts  expended  from  the  date  of  expenditure  at  the  same  rate 
that  applies  to  investments  of  the  Fund  under  section  223(b)  of  this 
Act 

(B)  If  the  President  refuses  to  grant  all  or  part  of  a  petition  made 
under  this  paragraph,  the  petitioner  may  within  thirty  days  of  re- 
ceipt of  such  refusal  file  an  action  against  the  President  in  the  ap- 
propriate United  States  district  court  seeking  reimbursement  from 
the  Fund. 

(C)  To  obtain  reimbursement,  the  petitioner  must  establish  by  a 
preponderance  of  the  evidence  that  it  is  not  liable  for  response  costs 
under  section  107(a)  and  that  costs  for  which  it  seeks  reimbursement 
are  reasonable  in  light  of  the  action  required  by  the  relevant  order: 
Provided,  however,  That  a  petitioner  who  is  liable  for  response  costs 
under  section  107(a)  may  recover  its  reasonable  costs  of  response  to 
the  extent  that  it  can  demonstrate,  on  the  administrative  record, 
that  the  Presidents  decision  in  issuing  the  order  was  arbitrary  and 
capricious  or  otherwise  not  in  accordance  with  law.  In  any  such 
case,  the  petitioner  may  be  awarded  all  reasonable  response  costs  in- 
curred by  the  petitioner  pursuant  to  the  portions  of  the  order  found 
to  be  arbitrary  and  capricious  or  otherwise  not  in  accordance  with 
law. 


LIABILITY 

Sec.  107.  (a)  Notwithstanding  any  other  provision  or  rule  of  law, 
and  subject  only  to  the  defenses  set  forth  in  subsection  (b)  of  this 
section — 

(1)  the  owner  and  operator  of  a  vessel  [(otherwise  subject  to 
the  jurisdiction  of  the  United  States)]  or  a  facility, 

(2)  any  person  who  at  the  time  of  disposal  of  any  hazardous 
substance  owned  or  operated  any  facility  at  which  such  hazard- 
ous substances  were  disposed  of, 
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(3)  any  person  who  by  contract,  agreement,  or  otherwise  ar- 
ranged for  disposal  or  treatment,  or  arranged  with  a  trans- 
porter for  transport  for  disposal  or  treatment,  of  hazardous 
substances  owned  or  possessed  by  such  person,  by  any  other 
party  or  entity,  at  any  facility  owned  or  operated  by  another 
party  or  entity  and  containing  such  hazardous  substances,  and 

(4)  any  person  who  accepts  or  accepted  any  hazardous  sub- 
stances for  transport  to  disposal  or  treatment  facilities  or  sites 
selected  by  such  person,  from  which  there  is  a  release,  or  a 
threatened  release  which  causes  the  incurrence  of  response 
costs,  of  a  hazardous  substance,  shall  be  liable  for — 

(A)  all  costs  of  removal  or  remedial  action  incurred  by 
the  United  States  Government  or  a  State  or  an  Indian 
tribe  not  inconsistent  with  the  national  contingency  plan; 

(B)  any  other  necessary  costs  of  response  incurred  by 
any  other  person  consistent  with  the  national  contingency 
plan;  and 

(C)  damages  for  injury  to,  destruction  of,  or  loss  of  natu- 
ral resources,  including  the  reasonable  costs  of  assessing 
such  injury,  destruction,  or  loss  resulting  from  such  a  re- 
lease. 


(d)(1)  No  person  shall  be  liable  under  this  title  for  damages  as  a 
result  of  actions  taken  or  omitted  in  the  course  of  rendering  care, 
assistance,  or  advice  in  accordance  with  the  national  contingency 
plan  or  at  the  direction  of  an  onscene  coordinator  appointed  under 
such  plan,  with  respect  to  an  incident  creating  a  danger  to  public 
health  or  welfare  or  the  environment  as  a  result  of  any  release  of  a 
hazardous  substance  or  the  threat  thereof.  This  subsection  shall 
not  preclude  liability  for  damages  as  the  result  of  gross  negligence 
or  intentional  misconduct  on  the  part  of  such  person.  For  the  pur- 
poses of  the  preceding  sentence,  reckless,  willful,  or  wanton  miscon- 
duct shall  constitute  gross  negligence. 

(2)  No  State  or  local  government  shall  be  liable  under  this  title 
for  costs  or  damages  as  a  result  of  non-negligent  actions  taken  in 
response  to  an  emergency  created  by  the  release  of  a  hazardous  sub- 
stance, pollutant,  or  contaminant  generated  by  or  from  a  facility 
owned  by  another  person. 

(e)(1)  No  indemnification,  hold  harmless,  or  similar  agreement  or 
conveyance  shall  be  effective  to  transfer  from  the  owner  or  opera- 
tor of  any  vessel  or  facility  or  from  any  person  who  may  be  liable 
for  a  release  or  threat  of  release  under  this  section,  to  any  other 
person  the  liability  imposed  under  this  section.  Nothing  in  this  sub- 
section shall  bar  any  agreement  to  insure,  hold  harmless,  or  indem- 
nify a  party  to  such  agreement  for  any  liability  under  this  section. 

(2)  The  Administrator  may,  in  contracting  or  arranging  for  re- 
sponse action  to  be  undertaken  under  this  Act,  agree  to  hold  harm- 
less and  indemnify  a  contracting  party  against  claims,  including 
the  expenses  of  litigation  or  settlement,  by  third  persons  for  death, 
bodily  injury  or  loss  of  or  damage  to  property  arising  out  of  perform- 
ance of  a  cleanup  agreement  to  the  extent  that  such  claim  does  not 
arise  out  of  the  negligence  of  the  contracting  party. 
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[(2)]  (3)  Nothing  in  this  title,  including  the  provisions  of  para- 
graph (1)  of  this  subsection,  shall  bar  a  cause  of  action  that  an 
owner  or  operator  or  any  other  person  subject  to  liability  under 
this  section,  or  a  guarantor,  has  or  would  have,  by  reason  of  subro- 
gation or  otherwise  against  any  person. 

(f)(1)  In  the  case  of  an  injury  to,  destruction  of,  or  loss  of  natural 
resources  under  subparagraph  (C)  of  subsection  (a)  liability  shall  be 
to  the  United  States  Government  and  to  any  State  for  natural  re- 
sources within  the  State  or  belonging  to,  managed  by,  controlled 
by,  or  appertaining  to  such  State  and  to  any  Indian  tribe  for  natu- 
ral resources  belonging  to,  managed  by,  controlled  by,  or  appertain- 
ing to  such  tribe,  or  held  in  trust  for  the  benefit  of  such  tribe,  or 
belonging  to  a  member  of  such  tribe  if  such  resources  are  subject  to 
a  trust  restriction  on  alienation:  Provided,  however,  That  no  liabil- 
ity to  the  United  States  or  State  or  Indian  tribe  shall  be  imposed 
under  subparagraph  (C)  of  subsection  (a),  where  the  party  sought  to 
be  charged  has  demonstrated  that  the  damages  to  natural  re- 
sources complained  of  were  specifically  identified  as  an  irreversible 
and  irretrievable  commitment  of  natural  resources  in  an  environ- 
mental impact  statement,  or  other  comparable  environment  analy- 
sis, and  the  decision  to  grant  a  permit  or  license  authorizes  such 
commitment  of  natural  resources,  and  the  facility  or  project  was 
otherwise  operating  within  the  terms  of  its  permit  or  license,  so 
long  as,  in  the  case  of  damages  to  an  Indian  tribe  occurring  pursu- 
ant to  a  Federal  permit  or  license,  the  issuance  of  that  permit  or  li- 
cense was  not  inconsistent  with  the  fiduciary  duty  of  the  United 
States  with  respect  to  such  Indian  tribe.  The  President,  or  the  au- 
thorized representative  of  any  State,  shall  act  on  behalf  of  the 
public  as  trustee  of  such  natural  resources  to  recover  for  such  dam- 
ages. Sums  recovered  shall  be  available  for  use  to  restore,  rehabili- 
tate, or  acquire  the  equivalent  of  such  natural  resources  by  the  ap- 
propriate agencies  of  the  Federal  Government  or  the  State  govern- 
ment or  Indian  tribe,  but  the  measure  of  such  damages  shall  not  be 
limited  by  the  sums  which  can  be  used  to  restore  or  replace  such 
resources.  There  shall  be  no  recovery  under  the  authority  of  sub- 
paragraph (C)  of  subsection  (a)  where  such  damages  and  the  release 
of  a  hazardous  substance  from  which  such  damages  resulted  have 
occurred  wholly  before  the  enactment  of  this  Act. 

(2)(A)  The  President  shall  designate  in  the  National  Contingency 
Plan  published  under  section  105  of  this  Act  the  Federal  officials 
who  shall  act  on  behalf  of  the  public  as  trustees  for  natural  re- 
sources under  this  Act  and  section  311  of  the  Clean  Water  Act.  Such 
officials  shall  assess  damages  to  natural  resources  for  the  purposes 
of  this  Act  and  section  311  of  the  Clean  Water  Act  for  those  re- 
sources under  their  trusteeship,  and  may  upon  request  of  and  reim- 
bursement from  a  State  and  at  the  Federal  officials'  discretion, 
assess  damages  for  those  natural  resources  under  a  States  trustee- 
ship. 

(B)  The  Governor  of  each  State  shall  designate  the  State  officials 
who  may  act  on  behalf  of  the  public  as  trustees  for  natural  re- 
sources under  this  Act  and  section  311  of  the  Clean  Water  Act  and 
shall  notify  the  President  of  such  designations.  Such  State  officials 
shall  assess  damages  to  natural  resources  for  the  purposes  of  this 
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Act  and  section  311  of  the  Clean    Water  Act  for  those  resources 
under  their  trusteeship. 

(C)  Any  determination  or  assessment  of  damages  to  natural  re- 
sources for  the  purposes  of  this  Act  and  section  311  of  the  Clean 
Water  Act  made  by  a  Federal  or  State  trustee  in  accordance  with 
the  regulations  promulgated  under  section  301(c)  of  this  Act  shall 
have  the  force  and  effect  of  a  rebuttable  presumption  on  behalf  of 
the  trustee  in  any  judicial  proceeding  under  this  Act  or  section  311 
of  the  Clean  Water  Act 

(D)  The  President  shall  promulgate  the  regulations  required 
under  section  301  of  this  Act  not  later  than  six  months  after  the  en- 
actment of  the  Superfund  Improvement  Act  of  1985. 

******* 

(i)  No  person  (including  the  United  States  or  any  State  or  Indian 
tribe)  may  recover  under  the  authority  of  this  section  for  any  re- 
sponse costs  or  damages  resulting  from  the  application  of  a  pesti- 
cide product  registered  under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  Nothing  in  this  paragraph  shall  affect  or 
modify  in  any  way  the  obligations  or  liability  of  any  person  under 
any  other  provision  of  State  or  Federal  law,  including  common  law, 
for  damages,  injury,  or  loss  resulting  from  a  release  of  any  hazard- 
ous substance  or  for  removal  or  remedial  action  or  the  costs  of  re- 
moval or  remedial  action  of  such  hazardous  substance. 

(j)  Recovery  by  any  person  (including  the  United  States  or  any 
State  or  Indian  tribe)  for  response  costs  or  damages  resulting  from 
a  federally  permitted  release  shall  be  pursuant  to  existing  law  in 
lieu  of  this  section.  Nothing  in  this  paragraph  shall  affect  or 
modify  in  any  way  the  obligations  or  liability  of  any  person  under 
any  other  provision  of  State  or  Federal  law,  including  common  law, 
for  damages,  injury,  or  loss  resulting  from  a  release  of  any  hazard- 
ous substance  or  for  removal  or  remedial  action  or  the  costs  of  re- 
moval or  remedial  action  of  such  hazardous  substance.  In  addition, 
costs  of  response  incurred  by  the  Federal  Government  in  connec- 
tion with  a  discharge  specified  in  section  101(10)  (B)  or  (C)  shall  be 
recoverable  in  an  action  brought  under  section  309(b)  of  the  Clean 
Water  Act. 


(l)(l)  In  any  civil  or  administrative  action  under  this  section  or 
section  106,  no  claim  for  contribution  or  indemnification  may  be 
brought  until  after  entry  of  judgment  or  date  of  settlement  in  good 
faith.  Nothing  in  this  subsection  shall  diminish  the  right  of  any 
person  to  bring  an  action  for  contribution  or  indemnification  in  the 
absence  of  a  civil  or  administrative  action  under  this  section  or  sec- 
tion 106. 

(2)  After  judgment  in  any  civil  action  under  section  106  or  under 
subsection  (a)  of  this  section,  any  defendant  held  liable  in  the  action 
may  bring  a  separate  action  for  contribution  against  any  other 
person  liable  or  potentially  liable  under  subsection  (a).  Such  an 
action  shall  be  brought  in  accordance  with  section  113.  Except  as 
provided  in  paragraph  (4)  of  the  subsection,  this  subsection  shall  not 
impair  any  right  of  indemnity  under  existing  law. 
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(3)  When  a  person  has  resolved  its  liability  to  the  United  States  or 
a  State  in  a  judicially  approved  good  faith  settlement,  such  person 
shall  not  be  liable  for  claims  for  contribution  under  paragraph  (2) 
of  this  subsection  regarding  matters  addressed  in  the  settlement 
Such  settlement  does  not  discharge  any  of  the  other  potentially 
liable  persons  unless  its  terms  so  provide,  but  it  reduces  the  poten- 
tial liability  of  the  others  to  the  extent  of  any  amount  stipulated  by 
the  settlement.  , 

(4)  Where  the  United  States  or  a  State  has  obtained  less  than 
complete  relief  from  a  person  who  has  resolved  its  liability  to  the 
United  States  or  the  State  in  a  good  faith  settlement,  the  United 
States  or  the  State  may  bring  an  action  for  the  remainder  of  the 
relief  sought  against  any  person  who  has  not  so  resolved  its  liabil- 
ity. A  person  that  has  resolved  its  liability  to  the  United  States  or  a 
State  in  a  good  faith  settlement  may,  where  appropriate,  maintain 
an  action  for  contribution  or  indemnification  against  any  person 
that  was  not  a  party  to  the  settlement.  In  any  action  under  this 
paragraph,  the  rights  of  a  State  or  any  person  that  has  resolved  its 
liability  to  the  United  States  or  a  State  shall  be  subordinate  to  the 
rights  of  the  United  States.  Any  contribution  action  brought  under 
this  paragraph  shall  be  brought  in  accordance  with  section  113. 

(m)(l)  All  costs  and  damages  for  which  a  person  is  liable  to  the 
United  States  under  subsection  (a)  of  this  section  shall  constitute  a 
lien  in  favor  of  the  United  States  upon  all  real  property  and  rights 
to  such  property  belonging  to  such  person  that  are  subject  to  or  af- 
fected by  a  removal  or  remedial  action. 

(2)  The  lien  imposed  by  this  subsection  shall  arise  at  the  time 
costs  are  first  incurred  by  the  United  States  with  respect  to  a  re- 
sponse action  under  this  Act  and  shall  continue  until  the  liability 
for  the  costs  (or  a  judgment  against  the  person  arising  out  of  such 
liability)  is  satisfied  or  becomes  unenforceable  through  operation  of 
the  statute  of  limitations  provided  in  section  113(e). 

(3)  The  lien  imposed  by  this  subsection  shall  not  be  valid  as 
against  any  purchaser,  holder  of  a  security  interest,  or  judgment 
lien  creditor  until  notice  of  the  lien  has  been  filed  in  the  appropri- 
ate office  within  the  State  (or  county  or  other  governmental  subdivi- 
sion), as  designated  by  State  law,  in  which  the  real  property  subject 
to  the  lien  is  physically  located.  If  the  State  has  not  by  law  desig- 
nated one  office  for  the  receipt  of  such  notices  of  liens,  the  notice 
shall  be  filed  in  the  office  of  the  clerk  of  the  United  States  district 
court  for  the  district  in  which  the  real  property  is  physically  locat- 
ed. For  purposes  of  this  subsection,  the  terms  "purchaser"  and  "se- 
curity interest"  shall  have  the  definitions  provided  in  section 
6323(h)  of  title  26,  United  States  Code.  This  paragraph  does  not 
apply  with  respect  to  any  person  who  has  or  reasonably  should  have 
actual  notice  or  knowledge  that  the  United  States  has  incurred  costs 
giving  rise  to  a  lien  under  paragraph  (1)  of  this  subsection. 

(4)  The  costs  constituting  the  lien  may  be  recovered  in  an  action  in 
rem  in  the  United  States  district  court  for  the  district  in  which  the 
removal  or  remedial  action  is  occurring  or  has  occurred.  Nothing  in 
this  subsection  shall  affect  the  right  of  the  United  States  to  bring 
an  action  against  any  person  to  recover  all  costs  and  damages  for 
which  such  person  is  liable  under  subsection  (a)  of  this  section. 
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FINANCIAL  RESPONSIBILITY 


Sec.  108.  (a)(1)  The  owner  or  operator  of  each  vessel  (except  a 
non-self-propelled  barge  that  does  not  carry  hazardous  substances 
as  cargo)  over  three  hundred  gross  tons  that  uses  any  port  or  place 
in  the  United  States  or  the  navigable  waters  or  any  offshore  facili- 
ty, shall  establish  and  maintain,  in  accordance  with  regulations 
promulgated  by  the  President,  evidence  of  financial  responsibility 
of  $300  per  gross  ton  (or  for  a  vessel  carrying  hazardous  substances 
as  cargo,  or  $5,000,000,  whichever  is  greater).  Financial  responsibil- 
ity may  be  established  by  any  one,  or  any  combination,  of  the  fol- 
lowing: insurance,  guarantee,  surety  bond,  or  qualification  as  a 
self-insurer.  Any  bond  filed  shall  be  issued  by  a  bonding  company 
authorized  to  do  business  in  the  United  States.  In  cases  where  an 
owner  or  operator  owns,  operates,  or  charters  more  than  one  vessel 
subject  to  this  subsection,  evidence  of  financial  responsibility  need 
be  established  only  to  meet  the  maximum  liability  applicable  to  the 
largest  of  such  vessels. 

(2)  The  Secretary  of  the  Treasury  shall  withhold  or  revoke  the 
clearance  required  by  section  4197  of  the  Revised  Statutes  of  the 
United  States  of  any  vessel  subject  to  this  subsection  that  does  not 
have  certification  furnished  by  the  President  that  the  financial  re- 
sponsibility provisions  of  paragraph  (1)  of  this  subsection  have  been 
complied  with. 

(3)  The  Secretary  of  Transportation,  in  accordance  with  regula- 
tions issued  by  him,  shall  (A)  deny  entry  to  any  port  or  place  in  the 
United  States  or  navigable  waters  to,  and  (B)  detain  at  the  port  or 
place  in  the  United  States  from  which  it  is  about  to  depart  for  any 
other  port  or  place  in  the  United  States,  any  vessel  subject  to  this 
subsection  that,  upon  request,  does  not  produce  certification  fur- 
nished by  the  President  that  the  financial  responsibility  provisions 
of  paragraph  (1)  of  this  subsection  have  been  complied  with. 

(b)(1)  Beginning  not  earlier  than  five  years  after  the  date  of  en- 
actment of  this  Act,  the  President  shall  promulgate  requirements 
(for  facilities  in  addition  to  those  under  subtitle  C  of  the  Solid 
Waste  Disposal  Act  and  other  Federal  law)  that  classes  of  facilities 
establish  and  maintain  evidence  of  financial  responsibility  consist- 
ent with  the  degree  and  duration  of  risk  associated  with  the  pro- 
duction, transportation,  treatment,  storage,  or  disposal  of  hazard- 
ous substances.  Not  later  than  three  years  after  the  date  of  enact- 
ment of  the  Act,  the  President  shall  identify  those  classes  for 
which  requirements  will  be  first  developed  and  publish  notice  of 
such  identification  in  the  Federal  Register.  Priority  in  the  develop- 
ment of  such  requirements  shall  be  accorded  to  those  classes  of  fa- 
cilities, owners,  and  operators  which  the  President  determines 
present  the  highest  level  of  risk  of  injury. 

(2)  The  level  of  financial  responsibility  shall  be  initially  estab- 
lished, and,  when  necessary,  adjusted  to  protect  against  the  level  of 
risk  which  the  President  in  his  discretion  believes  is  appropriate 
based  on  the  payment  experience  of  the  Fund,  commercial  insur- 
ers, courts  settlements  and  judgments,  and  voluntary  claims  satis- 
faction. To  the  maximum  extent  practicable,  the  President  shall  co- 
operate with  and  seek  the  advice  of  the  commercial  insurance  in- 
dustry in  developing  financial  responsibility  requirements.  Finan- 
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cial  responsibility  may  be  established  by  any  one,  or  any  combina- 
tion, of  the  following:  insurance,  guarantee,  surety  bond,  letter  of 
credit,  or  qualification  as  a  self-insurer.  In  promulgating  require- 
ments under  this  section,  the  President  is  authorized  to  specify 
policy  or  other  contractual  terms,  conditions,  or  defenses  which  are 
necessary  or  are  unacceptable  in  establishing  such  evidence  of  finan- 
cial responsibility  in  order  to  effectuate  the  purposes  of  this  Act 

(3)  Regulations  promulgated  under  this  subsection  shall  incre- 
mentally impose  financial  responsibility  requirements  over  a 
period  of  not  less  than  three  and  no  more  than  six  years  after  the 
date  of  promulgation.  Where  possible,  the  level  of  financial  respon- 
sibility which  the  President  believes  appropriate  as  a  final  require- 
ment shall  be  achieved  through  incremental,  annual  increases  in 
the  requirements. 

(4)  Where  a  facility  is  owned  or  operated  by  more  than  one 
person,  evidence  of  financial  responsibility  covering  the  facility 
may  be  established  and  maintained  by  one  of  the  owners  or  opera- 
tors, or,  in  consolidated  form,  by  or  on  behalf  of  two  or  more 
owners  or  operators.  When  evidence  of  financial  responsibility  is 
established  in  a  consolidated  form,  the  proportional  share  of  each 
participant  shall  be  shown.  The  evidence  shall  be  accompanied  by  a 
statement  authorizing  the  applicant  to  act  for  and  in  behalf  of  each 
participant  in  submitting  and  maintaining  the  evidence  of  financial 
responsibility. 

(5)  The  requirements  for  evidence  of  financial  responsibility  for 
motor  carriers  covered  by  this  Act  shall  be  determined  under  sec- 
tion 30  of  the  Motor  Carrier  Act  of  1980,  Public  Law  96-296. 

[(c)  Any  claim  authorized  by  section  107  or  111  may  be  asserted 
directly  against  any  guarantor  providing  evidence  of  financial  re- 
sponsibility as  required  under  this  section.  In  defending  such  a 
claim,  the  guarantor  may  invoke  all  rights  and  defenses  which 
would  be  available  to  the  owner  or  operator  under  this  title.  The 
guarantor  may  also  invoke  the  defense  that  the  incident  was 
caused  by  the  willful  misconduct  of  the  owner  or  operator,  but  such 
guarantor  may  not  invoke  any  other  defense  that  such  guarantor 
might  have  been  entitled  to  invoke  in  a  proceeding  brought  by  the 
owner  or  operator  against  him. 

[(d)  Any  guarantor  acting  in  good  faith  against  which  claims 
under  this  Act  are  asserted  as  a  guarantor  shall  be  liable  under 
section  107  or  section  112(c)  of  this  title  only  up  to  the  monetary 
limits  of  the  policy  of  insurance  or  indemnity  contract  such  guar- 
antor has  undertaken  or  of  the  guaranty  of  other  evidence  of  finan- 
cial responsibility  furnished  under  section  108  of  this  Act,  and  only 
to  the  extent  that  liability  is  not  excluded  by  restrictive  endorse- 
ment: Provided,  That  this  subsection  shall  not  alter  the  liability  of 
any  person  under  section  107  of  this  Act.] 

(c)  In  any  case  where  the  owner  or  operator  is  in  bankruptcy,  reor- 
ganization, or  arrangement  pursuant  to  the  Federal  Bankruptcy 
Code  or  where  with  reasonable  diligence  jurisdiction  in  the  Federal 
courts  cannot  be  obtained  over  an  owner  or  operator  likely  to  be  sol- 
vent at  the  time  of  judgment,  any  claim  authorized  by  section  107  or 
111  may  be  asserted  directly  against  the  guarantor  providing  evi- 
dence of  financial  responsibility.  In  the  case  of  any  action  pursuant 
to  this  subsection,  such  guarantor  shall  be  entitled  to  invoke  all 
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rights  and  defenses  which  would  have  been  available  to  the  owner 
or  operator  if  any  action  had  been  brought  against  the  owner  or  op- 
erator by  the  claimant  and  which  would  have  been  available  to  the 
guarantor  if  an  action  had  been  brought  against  the  guarantor  by 
the  owner  or  operator. 

(d)  The  total  liability  under  this  Act  of  any  guarantor  shall  be 
limited  to  the  aggregate  amount  which  the  guarantor  has  provided 
as  evidence  of  financial  responsibility  to  the  owner  or  operator 
under  this  Act:  Provided,  That  nothing  in  this  subsection  shall  be 
construed  to  limit  any  other  State  or  Federal  statutory,  contractual 
or  common  law  liability  of  a  guarantor  to  its  owner  or  operator  in- 
cluding, but  not  limited  to,  the  liability  of  such  guarantor  for  bad 
faith  either  in  negotiating  or  in  failing  to  negotiate  the  settlement 
of  any  claim:  Provided  further,  That  nothing  in  this  subsection 
shall  be  construed,  interpreted  or  applied  to  diminish  the  liability 
of  any  person  under  section  107  or  111  of  this  Act  or  other  applica- 
ble law. 


USES  OF  FUND 

Sec.  111.  (a)  The  President  shall  use  the  money  in  the  Fund  for 
the  following  purposes: 

(1)  payment  of  governmental  response  costs  incurred  pursu- 
ant to  section  104  of  this  title,  including  costs  incurred  pursu- 
ant to  the  Intervention  on  the  High  Seas  Act; 

(2)  payment  of  any  claim  for  necessary  response  costs  in- 
curred by  any  other  person  as  a  result  of  carrying  out  the  na- 
tional contingency  plan  established  under  section  311(c)  of  the 
Clean  Water  Act  and  amended  by  section  105  of  this  title:  Pro- 
vided, however,  That  such  costs  must  be  approved  under  said 
plan  and  certified  by  the  responsible  Federal  official; 

(3)  payment  of  any  claim  authorized  by  subsection  (b)  of  this 
section  and  finally  decided  pursuant  to  section  112  of  this  title, 
including  those  costs  set  out  in  subsection  112(c)(3)  of  this  title; 
and 

(4)  payment  of  costs  specified  under  subsection  (c)  of  this  sec- 
tion. 

The  President  shall  not  pay  for  any  administrative  costs  or  ex- 
penses out  of  the  Fund  unless  such  costs  and  expenses  are  reason- 
ably necessary  for  and  incidental  to  the  implementation  of  this 
title. 

(b)  Claims  asserted  and  compensable  but  unsatisfied  under  provi- 
sions of  section  311  of  the  Clean  Water  Act,  which  are  modified  by 
section  304  of  this  Act  may  be  asserted  against  the  Fund  under  this 
title;  and  other  claims  resulting  from  a  release  or  threat  of  release 
of  a  hazardous  substance  from  a  vessel  or  a  facility  may  be  asserted 
against  the  Fund  under  this  title  for  injury  to,  or  destruction  or 
loss  of,  natural  resources,  including  cost  for  damage  assessment: 
Provided,  however,  That  any  such  claim  may  be  asserted  only  by 
the  President,  as  trustee,  for  natural  resources  over  which  the 
United  States  has  sovereign  rights,  or  natural  resources  within  the 
territory  or  the  fishery  conservation  zone  of  the  United  States  to 
the  extent  they  are  managed  or  protected  by  the  United  States,  or 
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by  any  State  for  natural  resources  within  the  boundary  of  that 
State  belonging  to,  managed  by,  controlled  by,  or  appertaining  to 
the  -State,  or  by  any  Indian  tribe  or  by  the  United  States  acting  on 
behalf  of  any  Indian  tribe  for  ndiurat resources  belonging  to,  man- 
aged by,  controlled  by,  or  appertaining  to  such  tribe,  or  held  in  trust 
for  the  benefit  of  such  tribe,  or  belonging  to  a  member  of  such  tribe 
if  such  resources  are  subject  to  a  trust  restriction  on  alienation. 
(c)  Uses  of  the  Fund  under  subsection  (a)  of  this  section  include — 

(1)  the  costs  of  assessing  both  short-term  and  long-term 
injury  to,  destruction  of,  or  loss  of  any  natural  resources  re- 
sulting from  a  release  of  a  hazardous  substance; 

(2)  the  costs  of  Federal  or  State  or  Indian  tribe  efforts  in  the 
restoration,  rehabilitation,  or  replacement  or  acquiring  the 
equivalent  of  any  natural  resources  injured,  destroyed,  or  lost 
as  a  result  of  a  release  of  a  hazardous  substance; 

(3)  subject  to  such  amounts  as  are  provided  in  appropriation 
Acts,  the  costs  of  a  program  to  identify,  investigate,  and  take 
enforcement  and  abatement  action  against  releases  of  hazard- 
ous substances; 

(4)  in  accordance  with  subsection  (n)  of  this  section  and  sec- 
tion 104(V,  the  costs  of  [epidemiologic  studies,J  epidemiologic 
and  laboratory  studies  and  health  assessments,  development 
and  maintenance  of  a  registry  of  persons  exposed  to  hazardous 
substances  to  allow  long-term  health  effect  studies,  and  diag- 
nostic services  not  otherwise  available  to  determine  whether 
persons  in  populations  exposed  to  hazardous  substances  in  con- 
nection with  a  release  or  a  suspected  release  are  suffering  from 
long-latency  diseases; 

(5)  subject  to  such  amounts  as  are  provided  in  appropriation 
Acts,  the  costs  of  providing  equipment  and  similar  overhead, 
related  to  the  purposes  of  this  Act  and  section  311  of  the  Clean 
Water  Act,  and  needed  to  supplement  equipment  and  services 
available  through  contractors  or  other  non-Federal  entities, 
and  of  establishing  and  maintaining  damage  assessment  capa- 
bility, for  any  Federal  agency  involved  in  strike  forces,  emer- 
gency task  forces,  or  other  response  teams  under  the  national 
contingency  plan;  [and] 

(6)  subject  to  such  amounts  as  are  provided  in  appropriation 
Acts,  the  costs  of  a  program  to  protect  the  health  and  safety  of 
employees  involved  in  response  to  hazardous  substance  re- 
leases. Such  program  shall  be  developed  jointly  by  the  Environ- 
mental Protection  Agency,  the  Occupational  Safety  and  Health 
Administration,  and  the  National  Institute  for  Occupational 
Safety  and  Health  and  shall  include,  but  not  be  limited  to, 
measures  for  identifying  and  assessing  hazards  to  which  per- 
sons engaged  in  removal,  remedy,  or  other  response  to  hazard- 
ous substances  may  be  exposed,  methods  to  protect  workers 
from  such  hazards,  and  necessary  regulatory  and  enforcement 
measures  to  assure  adequate  protection  of  such  employees  [.] 
and: 
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(7)  the  costs  of  grants  under  subsection  (m),  not  to  exceed  a 
total  of  $30,000,000  per  fiscal  year,  to  be  provided  out  of  funds 
received  by  the  Trust  Fund  under  section  303(b). 

******* 

(e)(1)  Claims  against  or  presented  to  the  Fund  shall  not  be  valid 
or  paid  in  excess  of  the  total  money  in  the  Fund  at  any  one  time. 
Such  claims  become  valid  only  when  additional  money  is  collected, 
appropriated,  or  otherwise  added  to  the  Fund.  Should  the  total 
claims  outstanding  at  any  time  exceed  the  current  balance  of  the 
Fund,  the  President  shall  pay  such  claims,  to  the  extent  authorized 
under  this  section,  in  full  in  the  order  in  which  they  were  finally 
determined. 

(2)  In  any  fiscal  year,  85  percent  of  the  money  credited  to  the 
Fund  under  title  II  of  this  Act  shall  be  available  only  for  the  pur- 
poses specified  in  paragraphs  (1),  (2),  and  (4)  of  subsection  (a)  of  this 
section.  No  money  in  the  Fund  may  be  used  for  the  payment  of  any 
claim  under  subsection  (a)(3)  or  subsection  (b)  of  this  section  in  any 
fiscal  year  for  which  the  President  determines  that  all  of  the  Fund 
is  needed  for  response  to  threats  to  public  health  from  releases  or 
threatened  releases  of  hazardous  substances. 

(3)  No  money  in  the  Fund  shall  be  available  for  remedial  action, 
other  than  actions  specified  in  subsection  (c)  of  this  section,  with 
respect  to  federally  owned  facilities:  Provided,  That  money  in  the 
Fund  shall  be  available  for  the  provision  of  alternative  water  sup- 
plies (including  the  reimbursement  of  costs  incurred  by  a  municipal- 
ity) in  any  case  involving  groundwater  contamination  outside  the 
boundaries  of  a  federally  owned  facility  in  which  the  federally 
owned  facility  is  not  the  only  potentially  responsible  party. 

(4)  Paragraphs  (1)  and  (4)  of  subsection  (a)  of  this  section  shall  in 
the  aggregate  be  subject  to  such  amounts  as  are  provided  in  appro- 
priation Acts. 

(f)  The  President  is  authorized  to  promulgate  regulations  desig- 
nating one  or  more  Federal  officials  who  may  obligate  money  in 
the  Fund  in  accordance  with  this  section  or  portions  thereof.  The 
President  is  also  authorized  to  delegate  authority  to  obligate  money 
in  the  Fund  or  to  settle  claims  to  officials  of  a  State  or  Indian  tribe 
operating  under  a  contract  or  cooperative  agreement  with  the  Fed- 
eral Government  pursuant  to  section  104(d)  of  this  title. 

(g)  The  President  shall  provide  for  the  promulgation  of  rules  and 
regulations  with  respect  to  the  notice  to  be  provided  to  potential 
injured  parties  by  an  owner  and  operator  of  any  vessel,  or  facility 
from  which  a  hazardous  substance  has  been  released.  Such  rules 
and  regulations  shall  consider  the  scope  and  form  of  the  notice 
which  would  be  appropriate  to  carry  out  the  purposes  of  this  title. 
Upon  promulgation  of  such  rules  and  regulations,  the  owner  and 
operator  of  any  vessel  or  facility  from  which  a  hazardous  substance 
has  been  released  shall  provide  notice  in  accordance  with  such 
rules  and  regulations.  With  respect  to  releases  from  public  vessels, 
the  President  shall  provide  such  notification  as  is  appropriate  to 
potential  injured  parties.  Until  the  promulgation  of  such  rules  and 
regulations,  the  owner  and  operator  of  any  vessel  or  facility  from 
which  a  hazardous  substance  has  been  released  shall  provide  rea- 
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sonable  notice  to  potential  injured  parties  by  publication  in  local 
newspapers  serving  the  affected  area. 

[(h)(1)  In  accordance  with  regulations  promulgated  under  section 
301(c)  of  this  Act,  damages  for  injury  to,  destruction  of,  or  loss  of 
natural  resources  resulting  from  a  release  of  a  hazardous  sub- 
stance, for  the  purposes  of  this  Act  and  section  311(f)  (4)  and  (5)  of 
the  Federal  Water  Pollution  Control  Act,  shall  be  assessed  by  Fed- 
eral officials  designated  by  the  President  under  the  national  con- 
tingency plan  published  under  section  105  of  the  Act,  and  such  offi- 
cials shall  act  for  the  President  as  trustee  under  this  section  and 
section  311(f)(5)  of  the  Federal  Water  Pollution  Control  Act. 

[(2)  Any  determination  or  assessment  of  damages  for  injury  to, 
destruction  of,  or  loss  of  natural  resources  for  the  purposes  of  this 
Act  and  section  311(f)  (4)  and  (5)  of  the  Federal  Water  Pollution 
Control  Act  shall  have  the  force  and  effect  of  a  rebuttable  pre- 
sumption on  behalf  of  any  claimant  (including  a  trustee  under  sec- 
tion 107  of  this  Act  or  a  Federal  agency)  in  any  judicial  or  adjudica- 
tory administrative  proceeding  under  this  Act  or  section  311  of  the 
Federal  Water  Pollution  Control  Act.] 

(i)  Except  in  a  situation  requiring  action  to  avoid  an  irreversible 
loss  of  natural  resources  or  to  prevent  or  reduce  any  continuing 
danger  to  natural  resources  or  similar  need  for  emergency  action, 
funds  may  not  be  used  under  this  Act  for  the  restoration,  rehabili- 
tation, or  replacement  or  acquisition  of  the  equivalent  of  any  natu- 
ral resources  until  a  plan  for  the  use  of  such  funds  for  such  pur- 
poses has  been  developed  and  adopted  by  affected  Federal  agencies 
and  the  Governor  or  Governors  of  any  State  having  sustained 
damage  to  natural  resources  within  its  borders,  belonging  to,  man- 
aged by  or  appertaining  to  such  State,  and  by  the  governing  body  of 
any  Indian  tribe  having  sustained  damage  to  natural  resources  be- 
longing to,  managed  by,  controlled  by,  or  appertaining  to  such  tribe, 
or  held  in  trust  for  the  benefit  of  such  tribe,  or  belonging  to  a 
member  of  such  tribe  if  such  resources  are  subject  to  a  trust  restric- 
tion on  alienation,  after  adequate  public  notice  and  opportunity  for 
hearing  and  consideration  of  all  public  comment. 

******* 

(m)(l)  In  the  case  of  any  geographic  area  (as  identified  by  the 
Agency  for  Toxic  Substances  and  Disease  Registry)  for  which  a 
health  assessment  or  other  health  study  performed  under  section 
104(0  indicates  that — 

(A)  there  is  a  disease  or  injury  for  which  the  population  of 
such  area  is  placed  at  significantly  increased  risk  as  a  result  of 
a  release  of  a  hazardous  substance; 

(B)  such  disease  or  injury  has  been  demonstrated  by  peer  re- 
viewed studies  to  be  associated  (using  sound  scientific  and  med- 
ical criteria)  with  exposure  to  a  hazardous  substance;  and 

(C)  the  geographical  area  contains  individuals  within  the 
population  who  have  been  exposed  to  a  hazardous  substance  in 
a  release, 

the  State  in  which  such  area  is  located  may  apply  to  the  Adminis- 
trator of  the  Environmental  Protection  Agency  to  operate  an  experi- 
mental demonstration  assistance  program  under  this  subsection. 
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(2)  From  areas  nominated  under  paragraph  (1)  the  President  shall 
select,  during  each  of  fiscal  years  1986  and  1987,  no  less  than  five  or 
more  than  ten  areas  for  demonstration  assistance  programs  under 
this  subsection.  Such  selections  shall  be  made  in  the  discretion  of 
the  President,  taking  into  account — 

(A)  the  experience  of  State  and  local  governments  in  adminis- 
tering programs  which  deal  with  the  regulation  of  toxic  chemi- 
cals and  hazardous  substances;  and 

(B)  the  representative  nature  of  the  hazardous  substance  re- 
leases and  exposures  in  terms  of  the  identities  and  toxic  charac- 
teristics of  the  substances  found,  the  manner  and  degree  of  ex- 
posure, the  scientific  and  medical  method  used  to  determine 
such  exposure,  and  the  seriousness  and  duration  of  the  diseases 
or  illnesses  caused. 

(3)  For  each  area  selected  under  paragraph  (2)  the  State  shall  es- 
tablish and  operate  for  a  period  of  not  less  than  three  years  or  more 
than  five  years  a  program  of  medical  assistance  to  individuals  who, 
according  to  health  assessments  or  other  studies  done  under  section 
104(0  have  been  placed  at  significantly  increased  risk  of  disease  or 
injury  due  to  exposure  to  a  hazardous  substance  from  a  release.  The 
President  shall  make  a  grant  for  each  such  area  in  an  amount  of 
not  less  than  $1,000,000  nor  more  than  $10,000,000  per  fiscal  year 
(and  a  total  for  all  such  grants  of  not  more  than  $30,000,000  per 
fiscal  year),  but  in  no  event  shall  grants  be  made  in  fewer  than  five 
States. 

(4)  Programs  funded  pursuant  to  this  subsection  shall  not  provide 
assistance  in  the  case  of  any  area  or  class  of  individuals  in  which  a 
solvent  responsible  party  who  may  be  liable  under  section  107  is 
paying  compensation  for  claims  or  otherwise  providing  medical  as- 
sistance, comparable  (though  not  necessarily  identical  in  scope  or 
duration)  to  assistance  under  this  subsection.  If  a  party  has  accept- 
ed liability  for  such  claims  or  assistance,  no  assistance  shall  be 
available  under  this  subsection  even  though  the  party  may  not  have 
commenced  assistance  at  the  time  of  an  application  by  a  State. 

(5)  A  program  established  and  operated  under  this  subsection 
shall  provide  the  following  assistance: 

(A)  appropriate  medical  screening,  examination  and  testing 
(in  accordance  with  sound  medical  procedures)  as  necessary  to 
determine  the  presence  in  individuals  of  the  disease  or  injury 
for  which  the  population  of  the  geographic  area  is  at  signifi- 
cantly increased  risk; 

(B)  for  individuals  with  no  present  symptoms  of  such  disease 
or  injury,  a  group  medical  benefits  policy  providing  the  reasona- 
ble costs  of  periodic  medical  screening,  testing  or  examination 
(in  accordance  with  sound  medical  procedures),  as  necessary  to 
determine  the  presence  of  such  symptoms;  and 

(C)  for  individuals  with  present  symptoms  of  such  disease  or 
injury  (or  who  develop  such  symptoms) — 

(i)  reimbursement  of  the  out-of-pocket  costs  of  related 
medical  expenses  in  connection  with  such  disease  or  injury 
previously  incurred  and  not  recovered  from  any  other 
public  or  private  source,  and 

(ii)  a  group  medical  benefits  insurance  policy  providing 
the  reasonable  costs  of  sound  medical  and  surgical  treat- 
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merit  and  hospitalization  resulting  from  such  disease  or 
injury  (which  according  to  health  assessments  or  other 
health  studies  under  section  104(i),  is  associated  with  expo- 
sure to  a  hazardous  substance  in  a  release  in  the  geographi- 
cal area).  Such  a  policy  shall  be  subject  to  an  annual  de- 
ductible of  $500,  with  no  copaymznt  requirement  or  annual 
or  lifetime  limitation  on  expenditures  other  than  those  re- 
ferred to  in  paragraph  (3). 

(D)  Such  policies  provided  under  subparagraphs  (B)  and  (C) 
shall  be  secondary  to,  and  provide  for  nonduplication  of  bene- 
fits with,  any  other  policy  or  coverage,  public  or  private,  for 
which  such  individual  is  eligible.  The  benefits  or  coverage  of 
such  other  policy  shall  be  those  determined  to  be  in  force  as  of 
thirty  days  prior  to  the  date  the  State  applies  for  area  designa- 
tion. 

(E)  Assistance  under  this  subsection  shall  be  provided  on  the 
condition  that  the  costs  thereof  in  connection  with  any  individ- 
ual pursuing  a  claim  against  a  potentially  responsible  party 
shall  be  repaid  to  the  Fund  out  of  the  proceeds  of  any  award 
(including  punitive  damages)  or  settlement  of  such  claim. 

(6)(A)  The  President,  with  the  assistance  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  beginning  January  1,  1987,  shall 
submit  annual  reports  to  the  Congress  on  the  implementation  and 
effectiveness  of  this  victim  assistance  demonstration  program,  in- 
cluding an  evaluation  of  the  effectiveness  of  each  of  the  State  pro- 
grams established  under  the  subsection.  The  final  report  shall  also 
address  the  relationship  of  this  demonstration  program  to  other 
public  and  private  mechanisms  that  may  exist  to  carry  out  the  same 
or  similar  functions. 

(B)  Each  State  selected  to  operate  a  demonstration  program  under 
this  subsection  shall  submit  to  the  President  and  the  Congress,  not 
later  than  January  1,  1990,  a  report  on  the  implementation  and  ef- 
fectiveness of  its  program. 

(n)  For  fiscal  year  1986  and  for  each  fiscal  year  thereafter,  not  less 
than  5  per  centum  of  all  sums  appropriated  from  the  Trust  Fund  or 
$50,000,000,  whichever  is  less,  shall  be  directly  available  to  the 
Agency  for  Toxic  Substances  and  Disease  Registry  and  used  for  the 
purpose  of  carrying  out  activities  described  in  subsection  (c)(4)  and 
section  104(i),  including  any  such  activities  related  to  hazardous 
waste  stored,  treated,  or  disposed  of  at  a  facility  having  a  permit 
under  section  3005  of  the  Solid  Waste  Disposal  Act.  Any  funds  so 
made  available  which  are  not  committed  by  the  beginning  of  the 
fourth  quarter  of  the  fiscal  year  in  which  made  available  shall  be 
made  available  in  the  Trust  Fund  for  other  purposes. 


CLAIMS  PROCEDURE 


Sec.  112.  (a) 


[(d)  No  claim  may  be  presented,  nor  may  an  action  be  com- 
menced for  damages  under  this  title,  unless  that  claim  is  presented 
or  action  commenced  within  three  years  from  the  date  of  the  dis- 
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covery  of  the  loss  or  the  date  of  enactment  of  this  Act,  whichever  is 
later:  Provided,  however,  That  the  time  limitations  contained 
herein  shall  not  begin  to  run  against  a  minor  until  he  reaches 
eighteen  years  of  age  or  a  legal  representative  is  duly  appointed  for 
him,  nor  against  an  incompetent  person  until  his  incompetency 
ends  or  a  legal  representative  is  duly  appointed  for  him.] 

[(e)]  (d)  Regardless  of  any  State  statutory  or  common  law  to  the 
contrary,  no  person  who  asserts  a  claim  against  the  Fund  pursuant 
to  this  title  shall  be  deemed  or  held  to  have  waived  any  other  claim 
not  covered  or  assertable  against  the  Fund  under  this  title  arising 
from  the  same  incident,  transaction,  or  set  of  circumstances,  nor  to 
have  split  a  cause  of  action.  Further,  no  person  asserting  a  claim 
against  the  Fund  pursuant  to  this  title  shall  as  a  result  of  any  de- 
termination of  a  question  of  fact  or  law  made  in  connection  with 
that  claim  be  deemed  or  held  to  be  collaterally  estopped  from  rais- 
ing such  question  in  connection  with  any  other  claim  not  covered 
or  assertable  against  the  Fund  under  this  title  arising  from  the 
same  incident,  transaction,  or  set  of  circumstances. 

LITIGATION,  JURISDICTION  AND  VENUE 

[Sec.  113.  (a)  Review  of  any  regulation  promulgated  under  this 
Act  may  be  had  upon  application  by  any  interested  person  only  in 
the  Circuit  Court  of  Appeals  of  the  United  States  for  the  District  of 
Columbia.  Any  such  application  shall  be  made  within  ninety  days 
from  the  date  of  promulgation  of  such  regulations.  Any  matter 
with  respect  to  which  review  could  have  been  obtained  under  this 
subsection  shall  not  be  subject  to  judicial  review  in  any  civil  or 
criminal  proceeding  for  enforcement  or  to  obtain  damages  or  recov- 
ery of  response  costs.] 

Sec.  113.  (a)(1)  Review  of  any  regulation  promulgated  under  this 
Act  may  be  had  upon  application  by  any  interested  person  in  the 
Circuit  Court  of  Appeals  of  the  United  States  for  the  District  of  Co- 
lumbia or  in  any  United  States  court  of  appeals  for  a  circuit  in 
which  the  applicant  resides  or  transacts  business  which  is  directly 
affected  by  such  regulation.  Any  such  application  shall  be  made 
within  one  hundred  and  twenty  days  from  the  date  of  promulgation 
of  such  regulation,  or  after  such  date  only  if  such  application  is 
based  solely  on  grounds  which  arose  after  such  one  hundred  and 
twentieth  day.  Any  matter  with  respect  to  which  review  could  have 
been  obtained  under  this  subsection  shall  not  be  subject  to  judicial 
review  in  any  civil  or  criminal  proceeding  for  enforcement  or  to 
obtain  damages  or  recovery  of  response  costs. 

"(2)(A)  If  applications  for  review  of  the  same  agency  action  have 
been  filed  in  two  or  more  United  States  courts  of  appeals  and  the 
President  has  received  written  notice  of  the  filing  of  the  first  such 
application  more  than  thirty  days  before  receiving  written  notice  of 
the  filing  of  the  second  application,  then  the  record  shall  be  filed  in 
that  court  in  which  the  first  application  was  filed.  If  applications 
for  review  of  the  same  agency  action  have  been  filed  in  two  or  more 
United  States  courts  of  appeals  and  the  President  has  received  writ- 
ten notice  of  the  filing  of  one  or  more  applications  within  thirty 
days  or  less  after  receiving  written  notice  of  the  filing  of  the  first 
application,  then  the  President  shall  promptly  advise  in  writing  the 
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Administrative  Office  of  the  United  States  courts  that  applications 
have  been  filed  in  two  or  more  United  States  courts  of  appeals,  and 
shall  identify  each  court  for  which  he  has  written  notice  that  such 
applications  have  been  filed  within  thirty  days  or  less  of  receiving 
written  notice  of  the  filing  of  the  first  such  application.  Pursuant  to 
a  system  of  random  selection  devised  for  this  purpose,  and  within 
three  business  days  after  receiving  such  notice  from  the  President, 
the  Administrative  Office  thereupon  shall  select  the  court  in  which 
the  record  shall  be  filed  from  among  those  identified  by  the  Presi- 
dent. Upon  notification  of  such  selection,  the  President  shall 
promptly  file  the  record  in  such  court.  For  the  purpose  of  review  of 
agency  action  which  has  previously  been  remanded  to  the  President, 
the  record  shall  be  filed  in  the  United  States  court  of  appeals  which 
remanded  such  action. 

(B)  Where  applications  have  been  filed  in  two  or  more  United 
States  courts  of  appeals  with  respect  to  the  same  agency  action  and 
the  record  has  been  filed  in  one  of  such  courts  pursuant  to  subpara- 
graph (A),  the  other  courts  in  which  such  applications  have  been 
filed  shall  promptly  transfer  such  applications  to  the  United  States 
court  of  appeals  in  which  the  record  has  been  filed.  Pending  selec- 
tion of  a  court  pursuant  to  subparagraph  (A),  any  court  in  which  an 
application  has  been  filed  may  postpone  the  effective  date  of  the 
agency  action  until  fifteen  days  after  the  Administrative  Office  has 
selected  the  court  in  which  the  record  shall  be  filed. 

(C)  Any  court  in  which  an  application  with  respect  to  any  agency 
action  has  been  filed,  including  any  court  selected  pursuant  to  sub- 
paragraph (A),  may  transfer  such,  application  to  any  other  United 
States  court  of  appeals  for  the  convenience  of  the  parties  or  other- 
wise in  the  interest  of  justice. 

(b)  Except  as  provided  in  [subsection]  subsections  (a)  and  (f)  of 
this  section,  the  United  States  district  courts  shall  have  exclusive 
original  jurisdiction  over  all  controversies  arising  under  this  Act, 
without  regard  to  the  citizenship  of  the  parties  or  the  amount  in 
controversy.  Venue  shall  lie  in  any  district  in  which  the  release  or 
damages  occurred,  or  in  which  the  defendant  resides,  may  be 
found,  or  has  his  principal  office.  For  the  purposes  of  this  section, 
the  Fund  shall  reside  in  the  District  of  Columbia. 

(c)  The  provisions  of  subsections  (a)  and  (b)  of  this  section  shall 
not  apply  to  any  controversy  or  other  matter  resulting  from  the  as- 
sessment of  collection  of  any  tax,  as  provided  by  title  II  of  this  Act, 
or  to  the  review  of  any  regulation  promulgated  under  the  Internal 
Revenue  Code  of  1954. 

(d)  No  provision  of  this  Act  shall  be  deemed  or  held  to  moot  any 
litigation  concerning  any  release  of  any  hazardous  substance,  or 
any  damages  associated  therewith,  commenced  prior  to  enactment 
of  this  Act. 

(e)(1)  No  claim  may  be  presented,  nor  may  any  action  be  com- 
menced under  this  title — 

(A)  for  the  cost  of  response,  unless  that  claim  is  presented  or 
action  commenced  within  six  years  after  the  date  of  completion 
of  the  response  action:  Provided,  however,  That  within  the  limi- 
tation period  set  out  herein  a  State  or  the  United  States  may 
commence  an  action  under  this  title  for  recovery  of  any  cost  or 
costs  at  any  time  after  such  cost  or  costs  have  been  incurred; 
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(B)  for  damages  under  subparagraph  (C)  of  section  107(a), 
unless  that  claim  is  presented  or  action  commenced  within  six 
years  after  the  date  on  which  final  regulations  are  promulgated 
under  section  301(c)  or  within  three  years  after  the  date  of  the 
discovery  of  the  loss  and  its  connection  with  the  release  in  ques- 
tion or  the  date  of  enactment  of  this  Act,  whichever  is  later;  or 

(C)  for  any  other  damages,  unless  that  claim  is  presented  or 
action  commenced  within  three  years  after  the  date  of  discovery 
of  the  loss  and  its  connection  with  the  release  in  question  or  the 
date  of  enactment  of  this  Act,  whichever  is  later:  Provided, 
however,  That  the  time  limitations  contained  in  this  paragraph 
shall  not  begin  to  run  against  a  minor  until  he  reaches  eighteen 
years  of  age  or  a  legal  representative  is  duly  appointed  for  him, 
nor  against  an  incompetent  person  until  his  incompetency  ends 
or  a  legal  representative  is  duly  appointed  for  him  nor  against 
an  Indian  tribe  until  the  United  States,  in  its  capacity  as  trust- 
ee for  the  tribe,  gives  written  notice  to  the  governing  body  of  the 
tribe  that  it  will  not  present  a  claim  or  commence  an  action  on 
behalf  of  the  tribe  or  fails  to  present  a  claim  or  commence  an 
action  within  the  time  limitations  specified  in  this  subsection. 
No  claim  may  be  presented  or  action  be  commenced  under  this 
subparagraph  for  any  damages,  if  prior  to  the  date  of  enact- 
ment of  the  Superfund  Improvement  Act  of  1985,  the  statute  of 
limitations  which  would  otherwise  apply  under  this  paragraph 
has  expired. 

(2)  No  action  for  contribution  may  be  commenced  under  section 
107  more  than  three  years  after  the  date  of  entry  of  judgment  or  the 
date  of  the  good-faith  settlement. 

(3)  No  action  based  on  rights  subrogated  pursuant  to  section  112 
by  reason  of  payment  of  a  claim  may  be  commenced  under  this  title 
more  than  three  years  after  the  date  of  payment  of  such  claim. 

(f)  No  court  shall  have  jurisdiction  to  review  any  challenges  to  re- 
sponse action  selected  under  section  104  or  any  order  issued  under 
section  104,  or  to  review  any  order  issued  under  section  106(a),  in 
any  action  other  than  (1)  an  action  under  section  107  to  recover  re- 
sponse costs  or  damages  or  for  contribution  or  indemnification;  (2) 
an  action  to  enforce  an  order  issued  under  sections  104  or  106(a)  or 
to  recover  a  penalty  for  violation  of  such  order;  or  (3)  an  action  for 
reimbursement  under  section  106(b)(2). 

(g)  In  any  judicial  action  under  section  106  or  107,  judicial  review 
of  any  issues  concerning  the  adequacy  of  any  response  action  taken 
or  ordered  by  the  President  shall  be  limited  to  the  administrative 
record.  The  only  objection  which  may  be  raised  in  any  such  judicial 
action  under  section  106  or  107  is  an  objection  to  the  response  action 
which  was  raised  with  reasonable  specificity  to  the  President  during 
the  applicable  period  for  public  comment.  In  considering  such  objec- 
tions, the  court  shall  uphold  the  Presidents  decision  in  selecting  the 
response  action  unless  the  decision  was  arbitrary  and  capricious  or 
otherwise  not  in  accordance  with  law.  If  the  court  finds  that  the 
Presidents  decision  in  selecting  the  response  action  was  arbitrary 
and  capricious  or  otherwise  not  in  accordance  with  law,  the  court 
shall  award  the  response  costs  or  damages  or  other  relief  being 
sought  to  the  extent  that  such  relief  is  not  inconsistent  with  the  na- 
tional contingency  plan.  In  reviewing  alleged  procedural  errors,  the 
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court  may  disallow  costs  or  damages  only  if  the  errors  were  so  seri- 
ous and  related  to  matters  of  such  central  relevance  to  the  action 
that  the  action  would  have  been  significantly  changed  had  such 
errors  not  been  made. 

(h)  In  any  action  by  the  United  States  under  section  104,  106,  or 
107,  process  may  be  served  in  any  district  where  the  defendant  is 
found,  or  resides,  or  transacts  business,  or  has  appointed  an  agent 
for  the  service  of  process. 


RELATIONSHIP  TO  OTHER  LAW 

Sec.  114.  (a)  *  *  * 

******* 

[(c)  Except  as  provided  in  this  Act,  no  person  may  be  required  to 
contribute  to  any  fund,  the  purpose  of  which  is  to  pay  compensa- 
tion for  claims  for  any  costs  of  response  or  damages  or  claims 
which  may  be  compensated  under  this  title.  Nothing  in  this  section 
shall  preclude  any  State  from  using  general  revenues  for  such  a 
fund,  or  from  imposing  a  tax  or  fee  upon  any  person  or  upon  any 
substance  in  order  to  finance  the  purchase  or  prepositioning  of  haz- 
ardous substance  response  equipment  or  other  preparations  for  the 
response  to  a  release  of  hazardous  substances  which  affects  such 
State.] 

E(d)]  (c)  Except  as  provided  in  this  title,  no  owner  or  operator  of 
a  vessel  or  facility  who  establishes  and  maintains  evidence  of  finan- 
cial responsibility  in  accordance  with  this  title  shall  be  required 
under  any  State  or  local  law,  rule,  or  regulation  to  establish  or 
maintain  any  other  evidence  of  financial  responsibility  in  connec- 
tion with  liability  for  the  release  of  a  hazardous  substance  from 
such  vessel  or  facility.  Evidence  of  compliance  with  the  financial 
responsibility  requirements  of  this  title  shall  be  accepted  by  a  State 
in  lieu  of  any  other  requirement  of  financial  responsibility  imposed 
by  such  State  in  connection  with  liability  for  the  release  of  a  haz- 
ardous substance  from  such  vessel  or  facility. 

AUTHORITY  TO  DELEGATE,  ISSUE  REGULATIONS 

Sec.  115.  The  President  is  authorized  to  delegate  and  assign  any 
duties  or  powers  imposed  upon  or  assigned  to  him  and  to  promul- 
gate any  regulations  necessary  to  carry  out  the  provisions  of  this 
title [.]  :  Provided,  That  with  respect  to  a  Federal  facility  or  activi- 
ty for  which  such  duties  or  powers  are  delegated  to  an  officer,  em- 
ployee or  representative  of  the  department,  agency  or  instrumentality 
which  owns  or  operates  such  facility  or  conducts  such  activity,  the 
concurrence  of  the  Administrator  (and  the  responsible  State  official 
where  a  cooperative  agreement  has  been  entered  into)  shall  be  re- 
quired for  the  selection  of  appropriate  remedial  action  and  the  ad- 
ministrative order  authorities  of  section  106(a)  are  hereby  delegated 
to  the  Administrator. 
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INDIAN  TRIBES 

Sec.  116.  The  governing  body  of  an  Indian  tribe  shall  be  afforded 
substantially  the  same  treatment  as  a  State  with  respect  to  the  pro- 
visions of  section  103(a)  (regarding  notification  of  releases),  section 
104(c)(2)  (regarding  consultation  on  remedial  actions),  section  104(e) 
(regarding  access  to  information),  section  104(i)  (regarding  coopera- 
tion in  establishing  and  maintaining  national  registries),  and  sec- 
tion 105  (regarding  roles  and  responsibilities  under  the  national 
contingency  plan  and  submittal  of  priorities  for  remedial  action,  but 
not  including  the  provision  regarding  the  inclusion  of  at  least  one 
facility  per  State  on  the  national  priority  list). 

FEDERAL  FACILITIES 

Sec.  117.  (a)  Federal  Agency  Hazardous  Waste  Compliance 
Docket. — The  Administrator  shall  establish  a  special  Federal 
Agency  Hazardous  Waste  Compliance  Docket  which  shall  contain 
all  information  submitted  under  section  3016  of  the  Solid  Waste 
Disposal  Act  regarding  any  Federal  facility  and  notice  of  each  sub- 
sequent action  taken  under  this  Act  with  respect  to  the  facility. 
Such  docket  shall  be  available  for  public  inspection  at  reasonable 
times.  Three  months  after  establishment  of  the  docket  and  every 
three  months  thereafter,  the  Administrator  shall  publish  in  the 
Federal  Register  a  list  of  the  Federal  facilities  which  have  been  in- 
cluded in  the  docket  during  the  immediately  preceding  three-month 
period.  Such  publication  shall  also  indicate  where  in  the  appropri- 
ate regional  office  of  the  Environmental  Protection  Agency  addition- 
al information  may  be  obtained  with  respect  to  any  facility  on  the 
docket.  The  Administrator  shall  establish  a  program  to  provide  in- 
formation to  the  public  with  respect  to  facilities  which  are  included 
in  the  Docket  under  this  subsection. 

(b)  Assessment  and  Evaluation— Not  later  than  eighteen 
months  after  the  date  of  enactment  of  the  Superfund  Improvement 
Act  of  1985,  the  Administrator  shall  take  steps  to  assure  that  a  pre- 
liminary assessment  is  conducted  for  each  facility  for  which  infor- 
mation is  required  under  section  3016  of  the  Solid  Waste  Disposal 
Act.  Following  such  preliminary  assessment,  the  Administrator 
shall  where  appropriate — 

(1)  evaluate  such  facilities  in  accordance  with  the  criteria  es- 
tablished in  accordance  with  section  105  under  the  National 
Contingency  Plan  for  determining  priorities  among  releases. 

(2)  include  such  facilities  on  the  National  Priorities  List 
maintained  under  such  plan.  Such  evaluation  and  listing  shall 
be  completed  not  later  than  twenty  months  after  such  date  of 
enactment. 

(c)  RIFS  and  Interagency  Agreement.  — 

(1)  RIFS.— Within  one  year  after  the  inclusion  of  any  facility 
on  the  National  Priority  List,  the  department,  agency,  or  instru- 
mentality which  owns  or  operates  such  facility  shall,  in  consul- 
tation with  the  Administrator,  commence  a  remedial  investiga- 
tion and  feasibility  study  for  such  facility. 

(2)  Interagency  agreement. — (A)  Within  six  months  after 
completion  of  each  such  remedial  investigation  and  feasibility 
study,  the  Administrator  shall  review  the  results  of  such  inves- 
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tigation  and  study  and  shall  enter  into  an  interagency  agree- 
ment with  the  head  of  the  department,  agency,  or  instrumental- 
ity concerned  for  the  expeditious  completion  by  such  depart- 
ment, agency,  or  instrumentality  of  all  necessary  remedial 
action  at  such  facility.  All  such  intergency  agreements  shall 
comply  with  the  public  participation  requirements  of  section 
104(j).  Such  agreement  shall  require  that  substantial  continu- 
ous physical  onsite  remedial  action  is  commenced  at  each  facili- 
ty which  is  the  subject  of  such  an  agreement  within  twelve 
months  after  the  agreement  is  entered  into. 

(B)  Each  interagency  agreement  under  this  paragraph  shall 
include,  but  shall  not  be  limited  to — 

(i)  a  review  of  alternative  remedial  actions  and  selection 
of  construction  design  by  the  Administrator; 

(ii)  a  schedule  for  the  completion  of  each  such  remedial 
action;  and 

(Hi)  arrangements  for  long  term  operation  and  mainte- 
nance of  the  facility, 

(3)  Completion  of  remedial  actions.— Remedial  actions  at 
facilities  subject  to  interagency  agreements  under  this  section 
shall  be  completed  as  expeditiously  as  practicable  from  the  date 
the  interagency  agreement  was  entered  into.  Each  agency  shall 
include  in  its  annual  budget  submissions  to  the  Congress  a  re- 
quest for  funding  adequate  to  complete  remedial  action,  and  a 
review  of  alternative  agency  funding  which  could  be  used  to 
provide  for  the  costs  of  remedial  action.  The  request  shall  also 
include  a  statement  of  the  hazard  posed  by  the  facility  to 
human  health,  welfare  and  the  environment  and  identify  the 
specific  consequences  of  failure  to  begin  and  complete  remedial 
action. 

(4)  Annual  report. — Each  department,  agency,  or  instrumen- 
tality responsible  for  compliance  with  this  section  shall  furnish 
an  annual  report  to  the  Congress  concerning  its  progress  in  im- 
plementing the  requirements  of  this  section.  Such  reports  shall 
include,  but  shall  not  be  limited  to — 

(A)  a  report  on  the  progress  in  reaching  interagency  agree- 
ments under  this  section; 

(B)  the  specific  cost  estimates  and  budgetary  proposals  in- 
volved in  each  interagency  agreement; 

(C)  a  brief  summary  of  the  public  comments  regarding 
each  proposed  interagency  agreement;  and 

(D)  a  description  of  the  instances  in  which  no  agreement 
was  reached. 

With  respect  to  instances  in  which  no  agreement  was  reached 
within  the  required  time  period,  the  department,  agency,  or  instru- 
mentality filing  the  report  under  this  paragraph  shall  include  in 
such  report  an  explanation  of  the  reasons  why  no  agreement  was 
reached. 

(d)  Transfer  of  Authorities. — Except  for  authorities  which  are 
delegated  by  the  Administrator  to  an  officer  or  employee  of  the  En- 
vironmental Protection  Agency,  no  authority  vested  in  the  Adminis- 
trator under  this  section  may  be  transferred,  by  Executive  order  of 
the  President  or  otherwise,  to  any  other  office  or  employee  of  the 
United  States  or  to  any  other  person. 
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(e)  Application  of  Requirements  to  Federal  Facilities.— All 
guidelines,  rules,  regulations,  procedures,  and  criteria  which  are  ap- 
plicable to  preliminary  assessments  carried  out  under  this  Act  for 
facilities  at  which  hazardous  substances  are  located,  applicable  to 
evaluations  of  such  facilities  under  the  National  Contingency  Plan, 
applicable  to  inclusion  on  the  National  Priority  List,  or  applicable 
to  remedial  actions  at  such  facilities  shall  also  be  applicable  to  fa- 
cilities which  are  owned  and  operated  by  a  department,  agency,  or 
instrumentality  of  the  United  States  in  the  same  manner  and  to  the 
extent  as  such  guidelines,  rules,  regulations,  and  criteria  are  appli- 
cable to  other  facilities,  except  for  any  requirements  relating  to 
bonding,  insurance,  or  financial  responsibility.  No  department, 
agency,  or  instrumentality  of  the  United  States  may  adopt  or  utilize 
any  such  guidelines,  rules,  regulations,  procedures,  or  criteria  which 
are  inconsistent  with  the  guidelines,  rules,  regulations,  and  criteria 
established  by  the  Administrator  under  this  Act. 

CITIZEN  SUITS 

Sec.  118.  (a)  Except  as  provided  in  subsection  (b)  of  this  section, 
any  person  may  commence  a  civil  action  on  such  person  s  behalf— 

(1)  against  any  person,  including  the  United  States  and  any 
other  governmental  instrumentality  or  agency,  to  the  extent  per- 
mitted by  the  Eleventh  Amendment  to  the  Constitution,  who  is 
alleged  to  be  in  violation  of  any  standard,  regulation,  condition, 
requirement,  or  order  which  has  become  effective  pursuant  to 
this  Act;  or 

(2)  against  the  President  for  failure  to  perform  any  act  or 
duty  under  this  Act  which  is  not  discretionary  with  the  Presi- 
dent. 

Any  action  under  this  subsection  shall  be  brought  in  the  district 
court  for  the  district  in  which  the  alleged  violation  occurred.  The 
district  court  shall  have  jurisdiction,  without  regard  to  the  amount 
in  controversy  or  che  citizenship  of  the  parties,  to  enforce  such  re- 
quirement, to  order  the  President  to  perform  such  act  or  duty,  as  the 
case  may  be,  or  to  order  such  person  in  violation,  of  any  standard, 
regulation,  condition,  requirement,  or  order  to  take  such  action  as 
may  be  necessary  to  correct  the  violation  or  to  apply  appropriate 
civil  penalties  under  this  Act:  Provided,  however,  That  no  district 
court  shall  have  jurisdiction  under  this  section  to  review  any  chal- 
lenges to  response  action  selected  under  section  104  or  any  order 
issued  under  section  104,  or  to  review  any  order  issued  under  section 
106(a). 

(b)  No  action  may  be  commenced  under  subsection  (a)  of  this  sec- 
tion (1)  prior  to  ninety  days  after  the  plaintiff  has  given  notice  of 
the  violation  or  disposal  (A)  to  the  President;  or  (B)  to  the  State  in 
which  the  alleged  violation  or  disposal  occurs;  and  (C)  to  any  al- 
leged violator  of  a  standard,  regulation,  condition,  requirement,  or 
order;  or  (2)  if  the  President  or  State  has  commenced  and  is  diligent- 
ly prosecuting  an  action  under  this  Act  or  the  Solid  Waste  Disposal 
Act  to  require  compliance  with  such  standard,  regulation,  condition, 
requirement,  or  order. 

(c)  In  any  action  commenced  by  the  President  or  a  State,  under 
this  Act  or  under  the  Solid  Waste  Disposal  Act,  in  a  court  of  the 
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United  States,  any  person  may  intervene  as  a  matter  of  right  when 
the  applicant  claims  an  interest  relating  to  the  subject  of  the  action 
and  such  applicant  is  so  situated  that  the  disposition  of  the  action 
may,  as  a  practical  matter,  impair  or  impede  such  applicants  abili- 
ty to  protect  that  interest,  unless  the  President  or  the  State  shows 
that  the  applicant's  interest  is  adequately  represented  by  existing 
parties. 

(d)  In  any  action  under  this  section,  the  United  States  or  the  State 
may  intervene  as  a  matter  of  right 

(e)  The  court,  in  issuing  any  final  order  in  any  action  brought 
pursuant  to  this  section,  may  award  costs  of  litigation  (including 
reasonable  attorney  and  expert  witness  fees)  to  the  prevailing  or  the 
substantially  prevailing  party  whenever  the  court  determines  such 
an  award  is  appropriate.  The  court  may,  if  a  temporary  restraining 
order  or  preliminary  injunction  is  sought,  require  the  filing  of  a 
bond  or  equivalent  security  in  accordance  with  the  Federal  Rules  of 
Civil  Procedure. 

(f)  Nothing  in  this  Act  shall  restrict  or  expand  any  right  which 
any  person  (or  class  of  persons)  may  have  under  any  Federal  or 
State  statute  or  common  law  to  seek  enforcement  of  any  standard  or 
requirement  relating  to  hazardous  substances  or  to  seek  any  other 
relief  (including  relief  against  the  President  or  a  State  agency). 

TITLE  II— HAZARDOUS  SUBSTANCE  RESPONSE  REVENUE 

ACT  OF  1980 


Subtitle  A — Imposition  of  Taxes  on  Petroleum  and  Certain 

Chemicals 


'Subchapter  B— Tax  on  Certain  Chemicals 


"SEC.  4662.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Definitions. — For  purposes  of  this  subchapter — 

******* 

"(b)  Exceptions;  Other  Special  Rules. — For  purposes  of  this 
subchapter — 

"(1)  Methane  or  butane  used  as  a  fuel. — Under  regula- 
tions prescribed  by  the  Secretary,  methane  or  butane  shall  be 
treated  as  a  taxable  chemical  only  if  it  is  used  otherwise  than 
as  a  fuel  (and,  for  purposes  of  section  4661(a),.  the  person  so 
using  it  shall  be  treated  as  the  manufacturer  thereof). 
"(2)  Substances  used  in  the  production  of  fertilizer. — 
"(A)  In  general. — In  the  case  of  nitric  acid,  sulfuric 
acid,   ammonia,   or   methane   used   to   produce   ammonia 
which  is  a  qualified  substance,  no  tax  shall  be  imposed 
under  section  4661(a). 

"(B)  Qualified  substance. — For  purposes  of  this  section, 
the  term  'qualified  substance'  means  any  substance — 
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"(i)  used  in  a  qualified  use  by  the  manufacturer,  pro- 
ducer, or  importer, 

"(ii)  sold  for  use  by  the  purchaser  in  a  qualified  use, 
or 

"(iii)  sold  for  resale  by  the  purchaser  to  a  second 
purchaser  for  use  by  such  second  purchaser  in  a  quali- 
fied use. 
"(C)  Qualified  use. — For  purposes  of  this  subsection,  the 
term  'qualified  use'  means  any  use  in  the  manufacture  or 
production  of  a  fertilizer. 
"(3)  Sulfuric  acid  produced  as  a  byproduct  of  air  pollu- 
tion control. — In  the  case  of  sulfuric  acid  produced  solely  as  a 
byproduct  of  and  on  the  same  site  as  air  pollution  control 
equipment,  no  tax  shall  be  imposed  under  section  4661. 

"(4)  Substances  derived  from  coal. — For  purposes  of  this 
subchapter,  the  term  'taxable  chemical'  shall  not  include  any 
substance  to  the  extent  derived  from  coal. 

"(5)  Substances  used  in  the  production  of  animal  feed. — 
"(A)  In  general. — In  the  case  of  nitric  acid,  sulfuric 
acid,    phosphoric    acid,    ammonia,    or    methane    used    to 
produce  ammonia,  which  is  a  qualified  animal  feed  sub- 
stance, no  tax  shall  be  imposed  under  section  4661(a). 

"(B)  Qualified  animal  feed  substance. — For  purposes 
of  this  section,  the  term  'qualified  animal  feed  substance' 
means  any  substance — 

"(i)  used  in  a  qualified  animal  feed  use  by  the  manu- 
facturer, producer  or  importer, 

"(ii)  sold  for  use  by  any  purchaser  in  a  qualified 
animal  feed  use,  or 

"(iii)  sold  for  resale  by  any  purchaser  for  use,  or 
resale  for  ultimate  use,  in  a  qualified  animal  feed  use. 
"(C)  Qualified  animal  feed  use. — The  term  'qualified 
animal  feed  use'  means  any  use  in  the  manufacture  or  pro- 
duction of  animal  feed  or  animal  feed  supplements,  or  of 
ingredients  used  in  animal  feed  or  animal  feed  supple- 
ments. 

"(D)  Taxation  of  nonqualified  sale  or  use. — For  pur- 
poses of  section  4661(a),  if  no  tax  was  imposed  by  such  sec- 
tion on  the  sale  or  use  of  any  chemical  by  reason  of  sub- 
paragraph (A),  the  first  person  who  sells  or  uses  such  chem- 
ical other  than  in  a  sale  or  use  described  in  subparagraph 
(A)  shall  be  treated  as  the  manufacturer  of  such  chemical. 


'(d)  Refund  or  Credit  for  Certain  Uses. — 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, if— 

"(A)  a  tax  under  section  4661  was  paid  with  respect  to 
any  taxable  chemical,  and 

"(B)  such  chemical  was  used  by  any  person  in  the  manu- 
facture or  production  of  any  other  substance  the  sale  of 
which  by  such  person  would  be  taxable  under  such  section, 
then  an  amount  equal  to  the  tax  so  paid  shall  be  allowed  as  a 
credit  or  refund  (without  interest)  to  such  person  in  the  same 
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manner  as  if  it  were  an  overpayment  of  tax  imposed  by  such 
section.  In  any  case  to  which  this  paragraph  applies,  the 
amount  of  any  such  credit  or  refund  shall  not  exceed  the 
amount  of  tax  imposed  by  such  section  on  the  other  substance 
manufactured  or  produced. 

"(2)  Use  as  fertilizer.— Under  regulations  prescribed  by  the 
Secretary,  if— 

"(A)  a  tax  under  section  4661  was  paid  with  respect  to 
nitric  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 
make  ammonia  without  regard  to  subsection  (b)(2),  and 

"(B)  any  person  uses  such  substance,  or  sells  such  sub- 
stance for  use,  as  a  qualified  substance, 
then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over  the 
tax  determined  with  regard  to  subsection  (b)(2)  shall  be  allowed 
as  a  credit  or  refund  (without  interest)  to  such  person  in  the 
same  manner  as  if  it  were  an  overpayment  of  tax  imposed  by 
this  section. 

"(3)  Use  in  the  production  of  animal  feed. — Under  regula- 
tions prescribed  by  the  Secretary,  if— 

"(A)  a  tax  under  section  4661  was  paid  with  respect  to 
nitric  acid,  sulfuric  acid,  phosphoric  acid,  ammonia,  or 
methane  used  to  produce  ammonia,  without  regard  to  sub- 
section (b)(5),  and 

"(B)  any  person  uses  such  substance  as  a  qualified 
animal  feed  substance, 
then  an  amount  equal  to  the  excess  of  the  tax  so  paid  over  the 
tax  determined  with  regard  to  subsection  (b)(5)  shall  be  allowed 
as  a  credit  or  refund  (without  interest)  to  such  person  in  the 
same  monner  as  if  it  were  an  overpayment  of  tax  imposed  by 
this  section. ". 


Subtitle  B — Establishment  of  Hazardous  Substance  Response 

Trust  Fund 

SEC.  221.  ESTABLISHMENT  OF  HAZARDOUS  SUBSTANCE  RESPONSE  TRUST 
FUND. 

(a)  Creation  of  Trust  Fund. — There  is  established  in  the  Treas- 
ury of  the  United  States  a  trust  fund  to  be  known  as  the  "Hazard- 
ous Substance  Response  Trust  Fund"  (hereinafter  in  this  subtitle 
referred  to  as  the  "Response  Trust  Fund"),  consisting  of  such 
amounts  as  may  be  appropriated  or  transferred  to  such  Trust 
Fund,  [as  provided  in  this  section] 

(b)  Transfers  to  Response  Trust  Fund.— 

(1)  Amounts  equivalent  to  certain  taxes,  etc. — There  are 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  the  Response  Trust  Fund  amounts 
determined  by  the  Secretary  of  the  Treasury  (hereinafter  in 
this  subtitle  referred  to  as  the  "Secretary")  to  be  equivalent 
to— 

(A)  the  amounts  received  in  the  Treasury  under  section 
4611  or  4661  of  the  Internal  Revenue  Code  of  1954, 

(B)  the  amounts  recovered  on  behalf  of  the  Response 
Trust  Fund  under  this  Act, 
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(C)  all  moneys  recovered  or  collected  under  section 
311(b)(6)(B)  of  the  Clean  Water  Act, 

(D)  penalties  assessed  under  title  I  of  this  Act,  and 

(E)  punitive  damages  under  section  107(c)(8)  of  this  Act. 
[(2)  Authorization  for  appropriations. — There  is  author- 
ized to  be  appropriated  to  the  Emergency  Response  Trust  Fund 
for  fiscal  year — 

[(A)  1981,  $44,000,000, 
[(B)  1982,  $44,000,000, 
[(C)  1983,  $44,000,000, 
[(D)  1984,  $44,000,000,  and 

[(E)  1985,  $44,000,000,  plus  an  amount  equal  to  so  much 

of  the  aggregate  amount  authorized  to  be  appropriated 

under  subparagraphs  (A),  (B),  (C),  and  (D)  as  has  not  been 

appropriated  before  October  1,  1984. 

[(3)  Transfer  of  funds. — There  shall  be  transferred  to  the 

Response  Trust  Fund — 

[(A)  one-half  of  the  unobligated  balance  remaining 
before  the  date  of  the  enactment  of  this  Act  under  the 
Fund  in  section  311  of  the  Clean  Water  Act,  and 

[(B)  the  amounts  appropriated  under  section  504(b)  of 
the  Clean  Water  Act  during  any  fiscal  year.] 
[(c)  Expenditures  From  Response  Trust  Fund.— 
[(1)  In  general. — Amounts  in  the  Response  Trust  Fund 
shall  be  available  in  connection  with  releases  or  threats  of  re- 
leases of  hazardous  substances  into  the  environment  only  for 
purposes  of  making  expenditures  which  are  described  in  sec- 
tion 111  (other  than  subsection  (j)  thereof)  of  this  Act,  as  in 
effect  on  the  date  of  the  enactment  of  this  Act,  including — 
[(A)  response  costs, 

[(B)  claims  asserted  and  compensable  but  unsatisfied 
under  section  311  of  the  Clean  Water  Act, 

[(C)  claims  for  injury  to,  or  destruction  or  loss  of,  natu- 
ral resources,  and 

[(D)  related  costs  described  in  section  111(c)  of  this  Act. 
[(2)  Limitations  on  expenditures. — At  least  85  percent  of 
the  amounts  appropriated  to  the  Response  Trust  Fund  under 
subsection  (b)(1)(A)  and  (2)  shall  be  reserved — 

[(A)  for  the  purposes  specified  in  paragraphs  (1),  (2),  and 
(4)  of  section  111(a)  of  this  Act,  and 

[(B)  for  the  repayment  of  advances  made  under  section 
223(c),  other  than  advances  subject  to  the  limitation  of  sec- 
tion 223(c)(2)(C).] 


EXPIRATION,  SUNSET  PROVISION 

[Sec.  303.  Unless  reauthorized  by  the  Congress,  the  authority  to 
collect  taxes  conferred  by  this  Act  shall  terminate  on  September 
30,  1985,  or  when  the  sum  of  the  amounts  received  in  the  Treasury 
under  section  4611  and  under  4661  of  the  Internal  Revenue  Code  of 
1954  total  $1,380,000,000,  whichever  occurs  first.  The  Secretary  of 
the  Treasury  shall  estimate  when  this  level  of  $1,380,000,000  will 
be  reached  and  shall  by  regulation,  provide  procedures  for  the  ter- 


716 


124 

mination  of  the  tax  authorized  by  this  Act  and  imposed  under  sec- 
tions 4611  and  4661  of  the  Internal  Revenue  Code  of  1954.] 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  303.  (a)  The  authority  to  collect  taxes  under  chapter  38  of  the 
Internal  Revenue  Code  of  1954,  together  with  the  sums  authorized 
to  be  appropriated  under  subsection  (b),  shall  total  $7,500,000,000 
during  the  five-fiscal-year  period  beginning  October  1,  1985. 

(b)  There  are  hereby  authorized  to  be  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  the  Response 
Trust  Fund  for  fiscal  year — 

(A)  1981,  $44,000,000, 

(B)  1982,  $44,000,000, 

(C)  1983,  $44,000,000, 
(DJ1984,  $44,000,000, 
(E)  1985,  $44,000,000, 
(F)1986,  $206,000,000, 
(G)1987,  $206,000,000, 
(W1988,  $206,000,000, 

(I)  1989 t  $206,000,000,  and 

(J)  1990,  $206,000,000, 
plus  for  each  fiscal  year  an  amount  equal  to  so  much  of  the  aggre- 
gate amount  authorized  to  be  appropriated  under  subparagraphs  (A) 
through  (I)  as  has  not  been  appropriated  before  the  beginning  of  the 
fiscal  year  involved. ". 

(b)  Transfer  of  Funds. — There  shall  be  transferred  to  the  Re- 
sponse Trust  Fund — 

(1)  one-half  of  the  unobligated  balance  remaining  before  the 
date  of  the  enactment  of  this  Act  under  the  Fund  in  section  311 
of  the  Clean  Water  Act,  and 

(2)  the  amounts  appropriated  under  section  504(b)  of  the 
Clean  Water  Act  during  any  fiscal  year. 

(c)  Expenditures  From  Response  Trust  Fund. — 

(1)  In  general. — Amounts  in  the  Response  Trust  Fund  shall 
be  available  in  connection  with  releases  or  threats  of  releases  of 
hazardous  substances  into  the  environment  only  for  purposes  of 
making  expenditures  which  are  described  in  section  111  (other 
than  subsection  (j)  thereof  of  this  Act)  as  in  effect  on  the  date  of 
the  enactment  of  the  Superfund  Improvement  Act  of  1985,  in- 
cluding— 

(A)  response  costs, 

(B)  claims   asserted   and   compensable    but    unsatisfied 
under  section  311  of  the  Clean  Water  Act, 

(C)  claims  for  injury  to,  or  destruction  or  loss  of,  natural 
resources,  and 
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(D)  related  costs  described  in  section  111(c)  of  this  Act. 
(2)  Limitations  on  expenditures.— At  least  85  per  centum  of 
the  amounts  appropriated  to  the  Response  Trust  Fund  shall  be 
reserved — 

(A)  for  the  purposes  specifed  in  paragraphs  (1),  (2),  and  (4) 
of  section  111(a)  of  this  Act,  and 

(B)  for  the  repayment  of  advances  made  under  section 
223(c),  other  than  advances  subject  to  the  limitation  of  sec- 
tion 223(c)(2)(C). 


\ 
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INTRODUCTION 

The  Committee  on  Finance  has  scheduled  public  hearings  on  the 
reauthorization  of  the  Hazardous  Substance  Response  Trust  Fund 
("Superfund")  on  April  25  and  26,  1985.  This  Fund  is  provided  for 
under  the  Comprehensive  Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  (CERCLA),  the  tax  provisions  of  which 
are  scheduled  to  expire  after  September  30,  1985. 

The  first  part  of  the  pamphlet x  is  a  summary.  The  second  part 
discusses  the  tax  and  other  provisions  of  present  law.  The  third 
part  reviews  the  operation  of  the  current  Superfund  program.  Part 
four  summarizes  the  provisions  of  S.  51  (The  Superfund  Improve- 
ment Act  of  1985)  as  reported  by  the  Senate  Committee  on  Envi- 
ronment and  Public  Works  on  March  7,  1985  (report  filed  on  March 
18,  1985,  S.  Rep.  No.  99-11).  S.  51  extends  and  expands  the  Super- 
fund  program  authorization  statute.  (On  April  15,  1985,  S.  51  was 
sequentially  referred  to  the  Committee  on  Finance  for  the  purpose 
of  considering  title  II  of  the  bill  and  any  provisions  relating  to  reve- 
nues for  the  Hazardous  Substance  Response  Trust  Fund.)  Part  five 
summarizes  the  Administration's  Superfund  reauthorization  propos- 
al, which  was  introduced,  by  request,  as  S.  494  (nonrevenue  as- 
pects) and  S.  972  (revenue  aspects).  Part  six  summarizes  the  other 
Senate  bills,  introduced  thus  far  in  the  99th  Congress,  relating  to 
financing  of  the  Superfund.  Part  seven  analyzes  the  issues  relating 
to  the  reauthorization  and  financing  of  the  Superfund. 


1  This  pamphlet  may  be  cited  as  follows:  Joint  Committee  on  Taxation,  Background  and  Issues 
Relating  to  the  Reauthorization  and  Financing  of  the  Superfund  (JCS-11-85),  April  24,  1985. 

(1) 
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I.  SUMMARY 
A.  Present  Law 
Hazardous  Substance  Response  Trust  Fund 

Under  present  law,  excise  taxes  are  imposed  on  crude  oil  and  cer- 
tain chemicals,  and  revenues  equivalent  to  these  taxes  are  deposit- 
ed into  the  Hazardous  Substance  Response  Trust  Fund  ("Super- 
fund").  These  amounts  are  available  for  expenditures  incurred  in 
connection  with  releases  or  threatened  releases  of  hazardous  sub- 
stances and  pollutants  or  contaminants  into  the  environment. 
These  provisions  were  enacted  in  the  Comprehensive  Environmen- 
tal Response,  Compensation,  and  Liability  Act  of  1980  ("CERCLA"), 
which  established  a  comprehensive  system  of  notification,  emergen- 
cy response,  enforcement,  and  liability  for  hazardous  spills  and  un- 
controlled hazardous  waste  sites. 

A  crude  oil  tax  of  0.79  cent  per  barrel  is  imposed  on  the  receipt 
of  crude  oil  at  a  U.S.  refinery,  the  import  of  crude  oil  and  petrole- 
um products,  and  the  use  or  export  of  domestically  produced  crude 
oil  (if  the  tax  has  not  already  been  paid). 

An  excise  tax  on  chemicals  is  imposed  on  the  sale  or  use  of  42 
specified  organic  and  inorganic  substances  if  they  are  produced  in 
or  imported  into  the  United  States.  The  taxable  chemicals  general- 
ly are  chemicals  that  are  hazardous  or  chemicals  which  may  create 
hazardous  products  or  wastes  when  used.  The  rates  vary  from  22 
cents  per  ton  to  $4.87  per  ton.  (See  Table  1  for  a  list  of  current  law 
tax  rates  on  chemical  feedstocks.) 

The  taxes  generally  will  terminate  after  September  30,  1985. 
However,  the  taxes  would  have  been  suspended  during  calendar 
years  1984  or  1985,  if,  on  September  30,  1983,  or  1984,  respectively, 
the  unobligated  trust  fund  balance  were  to  exceed  $900  million, 
and  if  the  unobligated  balance  on  the  following  September  30 
would  exceed  $500  million,  even  if  these  excise  taxes  were  to  be 
suspended  for  the  calendar  year  in  question.  Further,  the  authority 
to  collect  taxes  would  otherwise  terminate  when  cumulative  re- 
ceipts from  these  taxes  reach  $1.38  billion.  (Cumulative  revenues 
from  these  excise  taxes  through  September  30,  1984,  amounted  to 
$0,863  billion.) 

Post-closure  Liability  Trust  Fund 

Effective  after  September  30,  1983,  an  excise  tax  of  $2.13  per  dry 
weight  ton  is  imposed  on  hazardous  waste  which  is  received  at  a 
qualified  hazardous  waste  disposal  facility  and  which  will  remain 
at  the  facility  after  its  closure.  These  tax  receipts  are  deposited 
into  the  Post-closure  Liability  Trust  Fund.  This  trust  fund  is  to 
assume  completely  the  liability,  under  any  law,  of  owners  and  oper- 
ators of  closed  hazardous  waste  disposal  facilities  which  meet  cer- 
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tain  conditions.  No  liabilities  have  yet  been  assumed  by  the  Trust 
Fund.  These  provisions  were  enacted  in  CERCLA. 

Authority  to  collect  the  tax  would  be  suspended  for  any  calendar 
year  after  1984,  if  the  unobligated  balance  in  the  Trust  Fund  ex- 
ceeded $200  million  on  the  preceding  September  30.  Further,  au- 
thority to  collect  the  tax  will  terminate  when  cumulative  receipts 
from  the  crude  oil  and  chemical  excise  taxes  described  above  reach 
$1.38  billion,  or,  if  earlier,  after  September  30,  1985. 

B.  S.  51  As  Reported  by  the  Committee  on  Environment  and 
Public  Works 

S.  51,  as  reported  by  the  Committee  on  Environment  and  Public 
Works,  extends  the  Superfund  for  five  years  (through  September 
30,  1990)  at  an  aggregate  funding  level  of  $7.5  billion. 

C.  Administration  Proposal  (S.  494  and  S.  972)  2 
Tax  provisions 

The  Administration  proposal  would  extend  the  Superfund 
through  September  30,  1990,  and  provide  a  projected  $4.5  billion  in 
tax  revenues  ($5.3  billion  including  interest  and  recoveries)  to  the 
Fund  during  the  extension  period.  These  revenues  would  be  de- 
rived primarily  from  the  following  sources: 

(1)  A  five-year  extension  of  the  taxes  on  petroleum  and  feedstock 
chemicals,  at  their  present  law  rates.  These  taxes  would  generally 
expire  after  September  30,  1990;  however,  a  special  rule  would  pro- 
vide for  earlier  suspension  or  termination  of  the  taxes  if  the  unobli- 
gated Superfund  balance  exceeds  $1.5  billion.  There  is  also  a  trust 
fund  provision  under  which  authority  to  collect  the  petroleum, 
feedstock  chemical,  and  waste  management  taxes  would  expire 
when  and  if  cumulative  Superfund  receipts  after  September  30, 
1985  (i.e.,  during  the  reauthorization  period)  total  $5.3  billion. 

(2)  A  tax  on  the  treatment,  storage,3  disposal  (including  ocean 
disposal),  or  export  of  hazardous  wastes  ("waste  management"  tax), 
effective  October  1,  1985.  This  tax  would  be  imposed  at  two  distinct 
rates:  (1)  a  higher  rate  ($9.80  per  ton  in  fiscal  1986,  phasing  up  to 
$16.32  in  fiscal  1990)  for  hazardous  waste  received  at  a  landfill  sur- 
face impoundment,  waste  pile,  or  land  treatment  unit,4  and  (2)  a 
lower  rate  ($2.61  per  ton  in  1986,  phasing  up  to  $4.37  per  ton  in 
1990)  for  ocean  disposal,  export,  or  hazardous  waste  received  at  a 
facility  other  than  those  listed  above  (e.g.,  at  a  deep  well  injection 
facility).  These  rates  would  further  be  adjusted  to  compensate  for 
shortfalls  from  overall  Superfund  revenue  targets.  Exemptions 
would  be  provided  for  certain  hazardous  waste  disposals  pursuant 
to  removal  or  remedial  actions  under  CERCLA,  and  for  certain 
waste  generated  at  Federal  facilities;  however,  no  general  exemp- 
tion would  be  provided  for  the  treatment  of  hazardous  wastes.  The 


2  Nonrevenue  aspects  of  the  Administration  proposal  were  introduced  by  Sen.  Stafford  at  the 
request  of  the  Administration,  as  S.  494.  The  revenue  aspects  were  separately  introduced  as  S. 
972. 

3  On-site  storage  of  90  days  or  less  is  exempt,  but  all  off-site  storage  is  taxable. 

4  These  and  other  terms  generally  would  be  defined  by  reference  to  Title  II  of  the  Solid  Waste 
Disposal  Act,  as  amended  ("SWDA"),  also  known  as  the  Resource  Conservation  and  Recovery 
Act  ("RCRA"). 
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waste  management  tax  would  be  intended  to  raise  approximately 
two-thirds  of  the  total  Superfund  tax  revenues  under  the  Adminis- 
tration proposal. 

The  Administration  proposal  would  repeal  the  present  law  Post- 
closure  Liability  Trust  Fund  and  the  associated  waste  disposal  tax 
(Code  sees.  4681  and  4682),  effective  October  1,  1985.  Amounts  in 
the  fund  at  that  time  would  be  transferred  to  the  Superfund. 

Trust  fund  provisions 

Under  the  Administration  proposal,  the  substantive  trust  fund 
provisions  would  generally  be  equivalent  to  present  law.  However, 
the  proposal  would  delete  natural  resource  damage  claims  (section 
111(b)  of  present  law  CERCLA)  as  a  permitted  Superfund  expendi- 
ture purpose. 

D.  Other  Senate  Bills  Relating  to  Financing  of  Superfund 

S.  14  (Sens.  Moynihan  and  Bentsen) — "Hazardous  Substance 
Response  Act  of  1985" 

This  bill  would  impose  a  waste  end  tax  designed  to  raise  approxi- 
mately $1.5  billion  for  the  Superfund  over  a  5-year  period.  This  tax 
would  be  intended  as  a  partial,  rather  than  an  exclusive,  source  of 
revenues  for  the  Superfund. 

The  tax  under  S.  14  would  be  imposed  on  the  disposal  or  long- 
term  storage  of  hazardous  waste  (as  defined  under  RCRA).  The  tax 
would  be  imposed  at  four  different  rates:  (1)  a  $45  per  ton  rate  for 
hazardous  waste  disposed  of  by  landfill,  in  waste  piles,  or  by  sur- 
face impoundment  (as  defined  under  RCRA);  (2)  a  $25  per  ton  rate 
for  ocean  dumping  or  land  treatment;  (3)  a  $5  per  ton  rate  for  haz- 
ardous waste  disposed  of  by  underground  injection;  and  (4)  a  $45 
per  ton  rate  for  long-term  storage  of  hazardous  waste.  A  taxpayer 
who  could  establish  the  water  content  of  any  hazardous  waste 
could  pay  an  alternate  $50  per  ton  on  the  "dry  weight"  of  such 
waste.  No  tax  would  be  imposed  under  the  bill  on  the  treatment  or 
reclamation  of  hazardous  waste  as  defined  by  the  bill.  Exemptions 
also  would  be  provided  for  (1)  surface  impoundments  containing 
treated  waste  water  as  part  of  a  biological  treatment  facility,  and 
(2)  certain  disposals  or  long-term  storage  of  hazardous  waste  pursu- 
ant to  CERCLA  provisions. 

The  tax  under  S.  14  would  be  effective  on  January  1,  1986,  and 
would  expire  on  September  30,  1990.  The  Treasury  Department  (in 
consultation  with  EPA)  would  be  required  to  report  to  Congress  by 
January  1,  1987,  and  annually  thereafter,  concerning  the  revenues 
being  collected  by  the  tax  and  Treasury's  recommendations  for 
changes  (if  any)  in  the  tax. 

Revenue  Amendment  to  S.  51  (Sen.  Stafford) 

S.  51  itself  does  not  contain  a  revenue  title;  however,  a  proposed 
amendment  to  S.  51,  introduced  by  Senator  Stafford,  is  intended  to 
raise  $7.5  billion  over  a  five-year  period,  using  the  following  reve- 
nue sources: 

(1)  An  increased  tax  rate  of  4.5  cents  per  barrel  on  crude  oil  (the 
present  law  rate  is  0.79  cents  per  barrel). 
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(2)  An  expanded  tax  on  chemical  feedstocks,  including  new  tax- 
able substances  and  increased  rates  on  substances  presently  subject 
to  tax.5  The  tax  rates  would  be  indexed  for  inflation  by,  reference 
to  the^producer  price  index  for  organic  or  inorganic  chemicals  (as 
appropriate)  and  there  would  be  exemptions  for  exported  chemicals 
and  substances  used  to  produce  animal  feed  (in  addition  to  the 
present  law  exemptions).  The  Treasury  Department  and  the  Inter- 
national Trade  Commission  would  be  directed  to  report  to  Congress 
on  the  feasibility  of  a  tax  on  imported  chemical  derivatives,  as  a 
supplement  to  the  feedstocks  tax. 

The  expanded  feedstocks  and  petroleum  taxes  would  generally  be 
effective  from  January  1,  1985,  through  September  30,  1990.  These 
taxes  would  terminate  earlier  than  September  30,  1990,  on  any 
date  on  which  the  Treasury  Department,  in  a  manner  to  be  pre- 
scribed by  regulations,  determines  that  the  sum  of  amounts  re- 
ceived by  reason  of  the  petroleum,  feedstock  chemical,  waste  end 
and  corporate  net  receipts  taxes  (proposed  by  the  amendment)  will 
equal  $6.47  billion. 

(3)  An  '  'environmental  toxics"  tax  on  (a)  the  disposal  (or  long- 
term  storage)  of  hazardous  waste  at  a  RCRA  facility,  or  (b)  any 
other  release  of  a  hazardous  substance  (using  the  broader  CERCLA 
definition)  into  the  atmosphere.  The  tax  would  be  imposed  at  three 
rates:  (1)  a  $150  per  ton  rate  for  land  disposal  (including  landfills, 
surface  impoundments,  or  waste  piles);  (2)  a  $75  per  ton  rate  on 
Federally  permitted  releases  of  hazardous  substances;  and  (3)  a 
$150  per  ton  rate  on  other  hazardous  substance  releases.  If  the 
owner  or  operator  of  a  facility  can  establish  the  water  content  of  a 

-hazardous  waste  or  substance,  the  owner  or  operator  could  elect  to 
pay  a  tax  (at  the  general  rates)  on  a  '  'dry- weight"  basis.  Exclusions 
from  the  disposal  tax  would  be  provided  for  certain  disposals  and 
removals  under  CERCLA. 

The  environmental  toxics  tax  generally  would  be  effective  from 
the  date  of  enactment  through  September  30,  1990.  The  Treasury 
would  be  directed  to  report  to  Congress  concerning  the  amount  of 
revenues  being  collected  and  its  recommendations  (if  any)  for  im- 
proving the  tax. 

(4)  A  .014  percent  tax  on  corporate  net  receipts  in  excess  of 
$75,000,000.  Net  receipts  would  equal  gross  receipts  minus  the  cost 
of  goods  sold  by  the  taxpayer  during  the  taxable  year.  This  tax 
would  be  effective  on  January  1,  1986. 

The  trust  fund  provisions  of  S.  51  (included  in  the  reported  bill) 
would  also  authorize  general  revenue  appropriations  to  the  Super- 
fund  of  $44  million  per  year  for  fiscal  years  1986  through  1990, 
while  retaining  the  present  law  expenditure  purposes.  The  bill 
would  further  terminate  the  authority  to  collect  all  Superfund 
taxes  when  and  if  cumulative  Superfund  revenues  during  the  reau- 
thorization period  (not  including  interest  and  recoveries)  total  $7.5 
billion. 


5  The  taxable  substances  and  applicable  tax  rates  are  included  as  table  8  in  the  explanation  of 
this  amendment. 
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S.  596  (Sen.  Bradley)— "Superfund  Extension  and  Improvement 

Act  of  1985" 

This  bill  would  raise  $7.5  billion  for  the  Superfund  over  a  five- 
year  period,  using  three  primary  tax  revenue  sources: 

(1)  A  five-year  extension  of  the  taxes  on  petroleum  and  feedstock 
chemicals  (Code  sees.  4611  and  4661),  at  their  present  law  rates. 
These  taxes  would  terminate  on  September  30,  1990;  however, 
these  taxes  (together  with  the  other  Superfund  taxes)  would  expire 
earlier  if  Treasury  reasonably  estimates  that  cumulative  Super- 
fund  revenues  (not  including  interest  and  recoveries)  will  equal  or 
exceed  $7.5  billion. 

(2)  A  waste  end  tax  identical  to  that  included  in  S.  14,  introduced 
by  Senators  Moynihan  and  Bentsen  (discussed  above). 

(3)  A  tax  on  the  net  receipts  of  any  corporation  which  has  gross 
receipts  in  excess  of  $50,000,000  for  any  taxable  year.  This  tax 
would  be  imposed  at  a  rate  of  0.083  percent  of  taxable  net  receipts, 
defined  as  the  excess  (if  any)  of  gross  receipts  over  the  costs  of 
goods  sold  by  the  taxpayer  for  the  taxable  year.  The  method  for  de- 
termining cost  of  goods  sold  would  be  established  by  Treasury  regu- 
lations. This  tax  would  be  effective  for  taxable  years  beginning  on 
or  after  January  1,  1986. 

The  bill  (S.  596)  would  also  allocate  $44  million  per  year  to  the 
Superfund  from  general  revenues  (i.e.,  the  present  law  level  of  ap- 
propriations) for  fiscal  years  1986  through  1990.  S.  596  also  includes 
trust  fund  and  other  nonrevenue  provisions  which  are  the  same  as 
S.  51,  as  reported  by  the  Committee  on  Environment  and  Public 
Works.  The  bill  further  includes  a  specific  cleanup  schedule  for  Su- 
perfund sites. 

S.  886  (Sen.  Proxmire) — "Hazardous  Waste  Reduction  Act  of 

1985" 

This  bill  would  impose  a  tax  on  all  forms  of  land  and  ocean  dis- 
posal of  hazardous  waste  which  are  regulated  by  RCRA,  as  well  as 
on  exports  of  hazardous  waste  and  other  unregulated  placements  of 
hazardous  waste  (subject  to  certain  exceptions).  The  tax  would  be 
imposed  at  a  rate  of  $20  per  ton  on  exports,  unregulated  place- 
ments, and  all  storage  and  disposal  methods  other  than  under- 
ground injection  wells,  which  would  be  taxed  at  a  $5  per  ton  rate. 
Hazardous  waste  rendered  nonhazardous  within  one  year  of  receipt 
at  a  treatment,  storage,  or  disposal  facility  would  receive  a  full 
credit  against  the  tax.  Further,  separate  exemptions  would  be  pro- 
vided for  qualified  wastewater  treatment  facilities;  certain  removal 
or  remedial  actions  under  CERCLA;  and  movement  of  waste  from 
interim  status  facilities  being  closed  by  EPA  under  RCRA.  The  tax 
is  intended  to  raise  $286  million  per  year,  as  part  of  a  comprehen- 
sive Superfund  funding  package.  Tax  rates  would  be  increased  for 
any  fiscal  year  during  which  Treasury  estimated  that  this  target 
would  not  be  met. 

The  tax  under  S.  886  would  be  effective  from  January  1,  1986, 
through  September  30,  1990.  The  Treasury  Department  would  be 
required  to  submit  a  report  to  Congress,  by  April  1,  1986,  on  the 
progress  being  made  in  implementing  the  tax,  and  a  further  report 
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(by  January  1,  1987)  including  recommendations  (if  any)  for  im- 
proving the  tax. 

S.  955  (Sens.  Mitchell  and  Chafee) — "Superfund  Revenue  Act  of 

1985" 

This  bill  is  intended  to  raise  $7.5  billion  over  a  five-year  period 
(not  including  interest  and  recoveries),  from  the  following  revenue 
sources: 

(1)  An  increased  tax  rate  of  1.13  cents  per  barrel  on  crude  oil. 

(2)  A  tax  rate  on  the  same  chemical  feestocks  that  are  taxed 
under  present  law,  with  increased  rates  on  certain  substances.6 
These  tax  rates  would  be  indexed  for  inflation  by  reference  to  the 
producer  price  index  for  organic  and  inorganic  chemicals  (as  appro- 
priate), beginning  in  1986. 

The  expanded  feedstocks  and  petroleum  taxes  would  be  effective 
from  October  1,  1985,  through  September  30,  1990. 

(3)  A  tax  on  the  treatment,  storage,  disposal,  or  export  of  hazard- 
ous waste.  This  tax  would  be  imposed  at  a  flat  rate  of  $3.65  per 
metric  ton,  to  be  adjusted  for  inflation  beginning  in  1986.  In  the 
case  of  on-site  waste  water  treatment  facilities,  the  taxpayer  could 
elect  to  pay  tax  only  on  the  amount  of  hazardous  waste  generated 
rather  than  the  amount  of  diluted  waste  actually  treated. 

This  tax  would  be  effective  from  October  1,  1985,  through  Sep- 
tember 30,  1990. 

(4)  An  0.3-percent  tax  on  corporate  earnings  and  profits  in  excess 
of  $5,000,000.  The  tax  would  be  imposed  on  all  corporations  other 
than  S  corporations,  RICs,  and  REITs.  The  tax  would  be  effective 
for  taxable  years  ending  after  September  30,  1985,  and  on  or  before 
September  30,  1990;  for  taxable  years  straddling  October  1,  1985, 
the  tax  would  be  imposed  on  a  proportional  basis  only. 

The  bill  also  authorizes  general  revenue  appropriations  of  $187.5 
million  per  year  to  the  Superfund  for  fiscal  years  1986-1990. 

S.  957  (Sens.  Bentsen  and  Wallop)— "Superfund  Excise  Tax  Act  of 

1985" 

This  bill  would  impose  a  tax  on  the  sale,  lease,  or  import  of  tan- 
gible personal  property  by  the  manufacturer  or  importer  of  the 
property,  the  revenues  from  the  tax  to  be  allocated  to  the  Super- 
fund.  The  tax  would  be  limited  to  manufacturers  or  importers 
having  $100,000  or  more  of  annual  gross  receipts  from  manufactur- 
ing. A  credit  against  the  tax  would  be  allowed  for  direct  material 
purchases  during  the  taxable  year  (i.e.,  the  tax  would  be  similar  to 
a  value  added  tax).  Exports  of  taxable  goods  and  sales  (or  imports) 
by  governmental  units  and  tax-exempt  entities  would  be  exempt 
from  the  tax. 

The  rate  of  tax  is  not  specified  by  the  bill;  this  rate  would  be  de- 
termined depending  upon  the  amount  of  revenue  necessary  (togeth- 
er with  any  other  taxes)  in  order  to  finance  the  Superfund  in  any 
fiscal  year. 


6  The  taxable  substances  and  applicable  tax  rates  are  included  as  Table  9  in  the  explanation 
of  this  bill. 
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II.  PRESENT  LAW 
A.  Tax  Provisions 
1.  Hazardous  substance  response  taxes  and  trust  fund 
Hazardous  Substance  Response  Trust  Fund 

The  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  of  1980  ("CERCLA")  (P.L.  96-510)  established  a  com- 
prehensive system  of  notification,  emergency  response,  enforce- 
ment, and  liability  for  hazardous  substance  spills  and  uncontrolled 
hazardous  waste  sites. 

The  Hazardous  Substance  Response  Trust  Fund  ("Superfund") 
was  established  by  CERCLA  as  a  trust  fund  in  the  Treasury  of  the 
United  States.  Amounts  in  the  Superfund  are  available  for  expend- 
itures incurred  under  section  111  of  CERCLA  (as  enacted)  in  con- 
nection with  releases  or  threats  of  releases  of  hazardous  substances 
into  the  environment.  Allowable  costs  include  (1)  costs  of  respond- 
ing to  the  presence  of  hazardous  substances  on  land  or  in  the  water 
or  air,  including  cleanup  and  removal  of  such  substances  and  reme- 
dial action,  (2)  payment  of  claims  for  injury  to,  or  destruction  or 
loss  of,  natural  resources  belonging  to  or  controlled  by  the  Federal 
or  State  governments,  and  (3)  certain  costs  related  to  response,  in- 
cluding damage  assessment,  epidemiologic  studies,  and  mainte- 
nance of  emergency  response  forces.7 

Under  CERCLA,  there  are  appropriated  to  the  Superfund:  (1) 
amounts  equivalent  to  amounts  received  in  the  Treasury  under  In- 
ternal Revenue  Code  sections  4611  (pertaining  to  the  petroleum 
tax)  and  4661  (pertaining  to  the  tax  on  certain  feedstock  chemi- 
cals); (2)  amounts  recovered  from  responsible  parties  on  behalf  of 
the  Superfund  under  CERCLA;  (3)  penalties  assessed  under  title  I 
of  CERCLA;  and  (4)  punitive  damages  under  section  107(c)(8)  of 
CERCLA  (pertaining  to  damages  for  failure  to  provide  removal  or 
remedial  action  upon  order  of  the  President).  The  petroleum  and 
feedstock  chemicals  taxes  are  scheduled  to  expire  after  September 
30,  1985. 

In  addition  to  these  amounts,  CERCLA  authorizes  general  reve- 
nue appropriations  to  the  Superfund  of  $44  million  per  year  for 
fiscal  years  1981  through  1985  (i.e.,  an  aggregate  of  $220  million) 
and,  for  1985,  an  additional  amount  equal  to  so  much  of  the  aggre- 
gate authorized  to  be  appropriated  for  1981  through  1984  as  has 
not  been  appropriated  before  October  1,  1984. 


7  The  Fund  also  may  be  used  for  payment  of  claims  asserted  and  compensable  but  unsatisfied 
under  section  311  of  the  Clean  Water  Act.  All  moneys  recovered  under  section  311(bX6XB)  of  the 
Clean  Water  Act  are  appropriated  to  the  Superfund.  These  claims  and  moneys  involve  certain 
costs  arising  before  the  date  of  enactment  of  CERCLA. 

(8) 
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Not  more  than  15  percent  of  the  Superfund  receipts  attributable 
tortaxes  and  general  revenue  appropriations  may  be  used  for  the 
payment  of  natural  resource  damage  claims.  CERCLA  further  pro- 
vides that  claims  against  the  Superfund  may  be  paid  only  out  of 
the  Fund.  If,  at  any  time,  claims  against  the  Fund  exceed  the  bal- 
ance available  for  payment  of  those  claims,  the  claims  are  to  be 
paid  in  full  in  the  order  in  which  they  were  finally  determined. 

The  Superfund  has  authority  to  borrow  for  the  purposes  of 
paying  response  costs  in  connection  with  a  catastrophic  spill  or 
paying  natural  resource  damage  claims.  Outstanding  advances  at 
any  time  may  not  exceed  estimated  tax  revenues  for  the  succeeding 
12  months;  advances  for  paying  natural  resource  damage  claims 
may  not  exceed  15  percent  of  such  revenues.  All  advances  must  be 
repaid  by  September  30,  1985. 

The  Superfund  is  managed  by  the  Secretary  of  the  Treasury,  who 
is  required  to  report  annually  to  Congress  on  the  financial  condi- 
tion and  operations  of  the  Fund. 

Petroleum  tax 

Present  law  (sec.  4611  of  the  Code)  imposes  an  excise  tax  (the 
"petroleum  tax")  of  0.79  cent  per  barrel  on  domestic  crude  oil  and 
on  petroleum  products  (including  crude  oil)  entering  the  United 
States  for  consumption,  use,  or  warehousing.  The  tax  on  domestic 
crude  oil  is  imposed  on  the  operator  of  any  United  States  refinery 
receiving  such  crude  oil,  while  tax  on  imported  petroleum  products 
is  imposed  on  the  person  entering  the  product  into  the  United 
States  for  consumption,  use,  or  warehousing.  If  crude  oil  is  used  in, 
or  exported  from,  the  United  States  before  imposition  of  the  petro- 
leum tax,  the  tax  is  imposed  on  the  user  or  exporter  of  the  oil. 

Domestic  crude  oil  subject  to  tax  includes  crude  oil  condensate 
and  natural  gasoline,  but  not  other  natural  gas  liquids.  Taxable 
crude  oil  does  not  include  oil  used  for  extraction  purposes  on  the 
premises  from  which  it  was  produced,  such  as  for  powerhouse  fuel 
or  for  reinjection  as  part  of  a  tertiary  recovery  process.  In  addition, 
the  term  crude  oil  does  not  include  synthetic  petroleum  (e.g.,  shale 
oil,  liquids  from  coal,  tar  sands,  biomass,  or  refined  oil). 

Petroleum  products  which  are  subject  to  tax  upon  being  entered 
into  the  United  States  include  crude  oil,  crude  oil  condensate,  natu- 
ral and  refined  gasoline,  refined  and  residual  oil,  and  any  other  hy- 
drocarbon product  derived  from  crude  oil  or  natural  gasoline  which 
enters  the  United  States  in  liquid  form.  For  purposes  of  determin- 
ing whether  crude  oil  or  petroleum  products  (and  chemicals  subject 
to  the  feedstock  tax)  have  been  produced  in,  entered  into,  or  ex- 
ported from  the  United  States,  the  term  United  States  means  the 
50  States,  the  District  of  Columbia,  Puerto  Rico,  the  Northern  Mar- 
iana Islands,  the  Trust  Territory  of  the  Pacific  Islands,  and  any 
possession  of  the  United  States.  The  United  States  also  includes 
the  Outer  Continental  Shelf  areas  and  foreign  trade  zones  located 
within  the  United  States.  There  is  no  exception  for  bonded  petrole- 
um products.  Revenues  from  the  petroleum  tax  are  not  paid  to 
Puerto  Rico  or  the  Virgin  Islands  under  the  cover  over  provisions 
of  section  7652  of  the  Code. 

Present  law  specifies  that  the  petroleum  tax  is  to  be  imposed 
only  once  with  respect  to  any  petroleum  product.  Thus,  anyone 
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who  is  otherwise  liable  for  the  tax  may  avoid  payment  by  establish- 
ing that  the  tax  already  has  been  imposed  with  respect  to  that 
product. 

Amounts  equivalent  to  the  revenues  from  the  petroleum  tax  are 
deposited  in  the  Superfund. 

The  petroleum  tax  is  scheduled  to  expire  under  present  law  after 
September  30,  1985.  Present  law  also  contains  provisions  which 
would  have  temporarily  triggered-off  the  tax  had  revenues  accumu- 
lated faster  than  a  specified  rate.  If  on  September  30,  1983,  or  Sep- 
tember 30,  1984,  (1)  the  unobligated  balance  in  the  Superfund  had 
exceeded  $900  million,  and  (2)  the  Secretary  of  the  Treasury,  after 
consultation  with  the  Administrator  of  the  Environmental  Protec- 
tion Agency,  had  determined  that  such  unobligated  balance  would 
exceed  $500  million  on  September  30  of  the  following  year  (if  no 
tax  was  imposed  under  section  4611  or  section  4661  of  the  Code 
during  the  calendar  year  following  the  first  date  referred  to  above), 
then  no  tax  would  have  been  imposed  during  the  first  calendar 
year  beginning  after  the  first  date  referred  to  above.  (As  of  Septem- 
ber 30,  1984,  the  unobligated  balance  in  the  Superfund  was  $227 
million.)  Further,  the  authority  to  collect  the  tax  terminates  should 
cumulative  receipts  from  the  petroleum  and  chemical  taxes  reach 
$1.38  billion  (sec.  303  of  CERCLA).  (As  of  September  30,  1984,  cu- 
mulative receipts  from  these  taxes  amounted  to  $0,863  billion.) 

Tax  on  feedstock  chemicals 

Present  law  (sec.  4661  of  the  Code)  imposes  an  excise  tax  on  the 
sale  or  use  of  42  specified  chemical  substances  ("feedstock  chemi- 
cals") by  the  manufacturer,  producer,  or  importer  thereof.  These 
chemicals  generally  are  hazardous  substances  or  may  create  haz- 
ardous products  or  wastes  when  used.  The  tax  is  imposed  on  feed- 
stock chemicals  manufactured  in  the  United  States  or  entered  into 
the  United  States  for  consumption,  use,  or  warehousing.  The  tax 
rates  are  specified  per  ton  of  taxable  chemical,  and  vary  from  22 
cents  to  $4.87  per  ton.  In  the  case  of  a  taxable  chemical  which  is  a 
gas  (e.g.,  methane),  the  tax  is  imposed  on  the  number  of  cubic  feet 
of  such  gas  which  is  equivalent  to  2,000  pounds  on  the  basis  of  mo- 
lecular weight.  (See  Table  1  for  a  list  of  taxable  chemicals  and  ap- 
plicable tax  rates  under  present  law.) 

Table  1. — Present  Law  Excise  Tax  on  Chemicals 

[Dollars  per  ton] 
Chemical  Tax  rate 

Organic  substances: 

Acetylene 4.87 

Benzene 4.87 

Butadiene 4.87 

Butane 4.87 

Butylene 4.87 

Ethylene 4.87 

Methane 3.44 

Napthalene 4.87 
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Table  1.— Present  Law  Excise  Tax  on  Chemicals— Continued 

[Dollars  per  ton] 
Chemical  Tax  rate 

Propylene 4.87 

Toluene 4.87 

Xylene 4.87 

Inorganic  substances: 

Ammonia 2.64 

Antimony '. 4.45 

Antimony  trioxide 3.75 

Arsenic 4.45 

Arsenic  trioxide 3.41 

Barium  sulfide 2.30 

Bromine 4.45 

Cadmium 4.45 

Chlorine 2.70 

Chromite 1.52 

Chromium 4.45 

Cobalt 4.45 

Cupric  Oxide 3.59 

Cupric  sulfate 1.87 

Cuprous  oxide 3.97 

Hydrochloric  acid .29 

Hydrogen  fluoride 4.23 

Lead  oxide 4.14 

Mercury 4.45 

Nickel 4.45 

Nitric  acid .24 

Phosphorus 4.45 

Potassium  dichromate 1.69 

Potassium  hydroxide .22 

Sodium  dichromate 1.87 

Sodium  hydroxide .28 

Stannic  chloride 2.12 

Stannous  chloride 2.85 

Sulfuric  acid .26 

Zinc  chloride . 2.22 

Zinc  sulfate 1.90 


The  rates  on  petroleum  and  chemical  feedstocks  were  set  to 
achieve  a  $1.6  billion  Superfund  program  over  five  years,  and  to  al- 
locate 65  percent  of  the  tax  burden  to  petrochemicals,  20  percent  to 
inorganic  chemicals,  and  15  percent  to  petroleum.  This  allocation 
was  based  on  the  respective  proportions  of  wastes  (derived  from 
these  chemicals)  found  in  hazardous  waste  sites  (based  on  data 
available  in  1980).  In  addition,  the  feedstock  chemical  tax  rates 
were  limited  to  2  percent  of  wholesale  price  (based  on  data  avail- 
able in  1980). 

Present  law  provides  six  exemptions  from  the  tax  on  feedstock 
chemicals.  Four  of  these  exemptions  were  provided  in  CERCLA  as 
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enacted  in  1980,  and  two  exemptions  were  added  by  the  Tax 
Reform  Act  of  1984.  First,  in  the  case  of  butane  and  methane,  the 
tax  is  not  imposed  if  those  substance  are  used  as  a  fuel.  (If  those 
substances  are  used  other  than  as  a  fuel,  for  purposes  of  the  tax, 
the  person  so  using  them  is  treated  as  the  manufacturer.)  A  second 
exemption  is  provided  for  nitric  acid,  sulfuric  acid  and  ammonia 
(and  methane  used  to  produce  ammonia)  used  in  the  manufacture 
or  production  of  fertilizer  or  directly  applied  as  fertilizer.  Third, 
present  law  provides  an  exemption  for  sulfuric  acid  produced  solely 
as  a  byproduct  of  (and  on  the  same  site  as)  air  pollution  control 
equipment.  Fourth,  any  substance  is  exempt  to  the  extent  it  is  de- 
rived from  coal. 

The  Tax  Reform  Act  of  1984  (P.L.  98-369)  added  two  further  ex- 
emptions to  the  tax  on  feedstock  chemicals.  First,  the  1984  Act  pro- 
vided an  exemption  for  petrochemicals  otherwise  subject  to  the  tax 
(i.e.,  acetylene,  benzene,  butane,  butylene,  butadiene,  ethylene, 
methane,  naphtalene,  propylene,  toluene,  and  xylene)  which  are 
used  for  the  manufacture  or  production  of  motor  fuel,  diesel  fuel, 
aviation  fuel,  or  jet  fuel.  (The  petroleum  tax  continues  to  apply  to 
domestic  crude  oil  or  imported  petroleum  products  used  for  these 
purposes.)  This  exception  applies  if  the  otherwise  taxable  substance 
is  (1)  added  to  a  qualified  fuel,  (2)  used  to  produce  another  sub- 
stance that  is  added  to  a  qualified  fuel,  or  (3)  sold  for  either  of  the 
uses  described  in  (1)  or  (2)  above.  Second,  the  1984  Act  provided 
that  the  transitory  existence  of  cupric  sulfate,  cupric  oxide,  cuprous 
oxide,  zinc  chloride,  zinc  sulfate,  barium  sulfide  or  lead  oxide 
during  a  metal  refining  process  is  not  subject  to  tax  if  the  com- 
pound exists  in  the  process  of  converting  or  refining  non-taxable 
metal  ores  or  compounds  into  other  (or  more  pure)  non-taxable 
compounds.  (If  a  substance  is  removed  in  the  refining  process,  tax 
is  imposed  even  if  the  substance  is  later  reintroduced  to  the  refin- 
ing process.)  These  provisions  were  effective  as  if  enacted  as  part  of 
CERCLA. 

Under  present  law,  if  a  taxpayer  uses  a  taxable  chemical  prior  to 
any  sale,  the  tax  is  imposed  as  if  the  chemical  had  been  sold.  When 
a  taxable  chemical  is  used  to  manufacture  or  produce  a  second  tax- 
able chemical,  an  amount  equal  to  the  tax  paid  on  the  first  chemi- 
cal is  allowed  as  a  credit  or  refund  (without  interest)  to  the  manu- 
facturer or  producer  of  the  second  chemical  (but  not  in  an  amount 
exceeding  the  tax  imposed  on  the  second  chemical).  Thus,  the  impo- 
sition of  tax  more  than  once  on  the  same  substance  is  avoided. 

Amounts  equivalent  to  the  revenues  from  the  tax  on  feedstock 
chemicals  are  deposited  in  the  Superfund. 

The  tax  on  feedstock  chemicals  is  scheduled  to  expire,  together 
with  the  petroleum  tax,  after  September  30,  1985,  with  a  provision 
for  earlier  termination  if  the  unobligated  balance  in  the  Superfund 
had  exceeded  $900  million.  Further,  the  authority  to  collect  the  tax 
terminates  should  cumulative  receipts  from  the  petroleum  and 
chemical  taxes  reach  $1.38  billion  (sec.  303  of  CERCLA).8 


8  These  termination  provisions  are  explained  in  greater  detail  in  the  previous  section  on  the 
petroleum  tax. 
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2.  Post-closure  liability  tax  and  trust  fund 
Post-closure  Liability  Trust  Fund 

In  addition  to  the  Superfund,  CERCLA  established  the  Post-clo- 
sure Liability  Trust  Fund  in  the  United  States  Treasury.  The  Post- 
closure  Liability  Trust  Fund  is  to  assume  completely  the  liability, 
under  any  law  (including  the  liability  provisions  of  CERCLA),  of 
owners  and  operators  of  hazardous  waste  disposal  facilities  granted 
permits  and  properly  closed  under  subtitle  C  of  the  Resource  Con- 
servation and  Recovery  Act  (RCRA)  (Title  II  of  the  Solid  Waste  Dis- 
posal Act).9 

This  transfer  of  liability  to  the  Trust  Fund  may  take  place  after 
(1)  the  owner  and  operator  of  the  facility  has  complied  with  the  re- 
quirements under  RCRA  which  may  affect  the  -performance  of  the 
facility  after  closure,  (2)  the  facility  has  been  closed  in  accordance 
with  the  regulations  and  the  conditions  of  the  permit,  and  (3)  the 
facility  has  been  monitored  (as  required  by  the  regulations  and 
permit)  for  a  period  not  to  exceed  5  years  after  closure  to  demon- 
strate that  there  is  no  substantial  likelihood  that  any  migration 
offsite  or  release  from  confinement  of  any  hazardous  substance  or 
other  risk  to  public  health  or  welfare  will  occur  (sec.  107(k)  of 
CERCLA).  The  transfer  of  liability  is  to  be  effective  90  days  after 
the  owner  or  operator  of  the  facility  notifies  the  Administrator  of 
the  Environmental  Protection  Agency  (and  the  State,  if  it  has  an 
authorized  program)  that  the  required  conditions  have  been  satis- 
fied. No  liabilities  have  yet  been  transferred  to  the  Post-closure 
Trust  Fund  under  present  law.  In  addition  to  payment  of  damages 
and  cleanup  expenses  for  such  sites,  the  Trust  Fund  also  may  be 
used  to  pay  costs  of  monitoring  and  care  and  maintenance  of  a  site 
incurred  by  other  persons,  after  the  the  period  of  monitoring  re- 
quired by  RCRA,  for  facilities  meeting  the  applicable  transfer  of  li- 
ability requirements.  The  Post-closure  Liability  Trust  Fund  does 
not  assume  the  legal  liability  of  waste  generators  or  transporters. 

As  in  the  case  of  the  Superfund,  claims  against  the  Post-closure 
Liability  Trust  Fund  may  be  paid  only  out  of  this  Trust  Fund.  If,  at 
any  time,  claims  against  this  Trust  Fund  exceed  the  balance  avail- 
able for  payment  of  those  claims,  then  the  claims  are  to  be  paid  in 
full  in  the  order  in  which  they  are  finally  determined. 

The  Post-closure  Liability  Trust  Fund  is  subject  to  the  same  ad- 
ministrative provisions  as  the  Superfund,  including  the  right  to 
borrow  limited  amounts  from  the  Treasury  as  repayable  advances. 

Tax  on  hazardous  wastes 

Present  law  (sec.  4681  of  the  Code)  imposes  an  excise  tax  (the 
"post-closure  tax")  of  $2.13  per  dry-weight  ton  on  the  receipt  of  haz- 
ardous waste  at  a  qualified  hazardous  waste  disposal  facility.  The 
tax  applies  only  to  hazardous  waste  which  will  remain  at  the  facili- 
ty after  the  facility  is  closed.  The  tax  is  imposed  on  the  owner  or 
operator  of  the  qualified  hazardous  waste  disposal  facility.  It  was 


9  The  Resource  Conservation  and  Recovery  Act  (RCRA)  provides  for  the  regulation  and  con- 
trol of  operating  hazardous  waste  disposal  facilities,  as  well  as  the  transporation,  storage,  and 
treatment  of  these  wastes.  Permits  generally  are  required  under  RCRA  for  hazardous  waste 
treatment,  storage,  and  disposal  facilities. 


734 


14 


intended  that  amounts  equivalent  to  the  revenues  from  this  tax  be 
deposited  into  the  Post-closure  Liability  Trust  Fund. 

For  purposes  of  the  post-closure  tax,  the  term  hazardous  waste 
means  any  waste  (1)  having  the  characteristics  identified  under  sec- 
tion 3001  of  the  Solid  Waste  Disposal  Act,  as  in  effect  on  December 
11,  1980  (other  than  waste  the  regulation  of  which  had  been  sus- 
pended by  Congress  on  that  date),  and  (2)  which  is  subject  to  re- 
porting and  recordkeeping  requirements  under  the  Solid  Waste 
Disposal  Act  as  in  effect  on  that  date.  Qualified  hazardous  waste 
disposal  facilities  are  facilities  which  have  received  a  permit  or 
been  accorded  interim  status  under  the  Solid  Waste  Disposal  Act. 

The  post-closure  tax  applies  to  the  receipt  of  hazardous  waste 
after  September  30,  1983.  However,  if  as  of  September  30  of  any 
calendar  year  after  1983,  the  unobligated  balance  of  the  Post-clo- 
sure Liability  Trust  Fund  had  exceeded  $200  million,  no  tax  would 
have  been  imposed  during  the  following  calendar  year.  Further,  au- 
thority to  collect  the  tax  terminates  (1)  should  cumulative  receipts 
from  the  petroleum  and  chemical  taxes  described  in  the  previous 
section  reach  $1.38  billion,  or,  (2)  if  earlier,  after  September  30, 
1985  (sec.  303  of  CERCLA). 

B.  Non-tax  Provisions 
1.  General  provisions 

The  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  of  1980  (CERCLA)  provides  a  statutory  scheme  to 
insure  prompt  response  to  and  cleanup  of  releases  of  hazardous 
substances.  The  burden  of  paying  for  such  actions  is  placed  on  the 
responsible  party  or,  where  the  responsible  party  cannot  be  identi- 
fied or  held  liable,  on  producers  and  users  of  the  chemical  feed- 
stocks generally  associated  with  the  production  of  hazardous  sub- 
stances. In  general,  the  law  is  designed  to  allow  a  governmental  re- 
sponse to  proceed  where  necessary,  with  the  parties  legally  respon- 
sible for  the  release  of  hazardous  substances  later  being  held  liable 
(without  regard  to  fault)  for  damages  and  costs  resulting  from  the 
release.  To  accomplish  this,  CERCLA  created  the  Hazardous  Sub- 
stance Response  Trust  Fund  ("Superfund"),  to  be  financed  by  a 
combination  of  special  environmental  taxes  and  Federal  appropria- 
tions and  to  be  available  for  response  actions  and  certain  related 
liability  claims. 

Under  CERCLA,  the  President  is  authorized,  in  the  case  of  a  re- 
lease or  threatened  release  of  a  hazardous  substance  or  a  pollutant 
or  contaminant  into  the  environment,  to  take  whatever  removal, 
remedial  or  other  response  action  he  determines  to  be  appropriate 
under  the  National  Contingency  Plan  (originally  contained  in  the 
Clean  Waster  Act  but  subsequently  revised  to  apply  to  CERCLA). 
Releases  subject  to  CERCLA  include  any  release  of  a  hazardous 
substance,  other  than  workplace  releases,  certain  nuclear  releases, 
engine  exhausts,  and  the  normal  application  of  fertilizer.  Hazard- 
ous substances  are  defined  as  substances  identified  in  specified  sec- 
tions of  the  Clean  Water  Act,  the  Clean  Air  Act,  the  Solid  Waste 
Disposal  Act,  and  the  Toxic  Substances  Control  Act,  and  those  des- 
ignated under  CERCLA.  Hazardous  substances  do  not  include  pe- 
troleum (unless  specifically  designated  as  hazardous  under  these 
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laws),  or  natural  or  synthetic  gases.  The  Environmental  Protection 
Agency  (EPA)  is  authorized  to  designate  additional  substances  as 
hazardous  if  they  present  substantial  danger  to  the  public  health 
or  welfare  or  to  the  environment. 

CERCLA  required  the  Federal  government  to  develop  a  national 
list  of  sites  (the  National  Priorities  List)  which  are  serious  enough 
to  require  remedial  action.  This  National  Priorities  List  is  required 
to  include  the  400  most  hazardous  sites,  and  is  required  to  be  up- 
dated annually.  In  compiling  this  list,  the  EPA  identifies  and  eval- 
uates hazardous  sites,  beginning  with  a  preliminary  assessment  of 
available  information  and  proceeding  (where  appropriate)  to  an 
actual  site  inspection.  The  sites  are  then  ranked  according  to  crite- 
ria relating  to  relative  potential  danger  from  the  release  or  threat- 
ened release  of  hazardous  substances  into  the  air,  surface  water,  or 
groundwater  at  the  site,  with  the  highest  ranking  sites  being  se- 
lected for  the  National  Priorities  List. 

Sites  which  are  listed  on  the  National  Priorities  List  are  eligible 
for  EPA  long-term  cleanup  actions,  using  money  from  the  Super- 
fund.  The  State  in  which  the  site  is  located  generally  is  required  to 
pay  10  percent  of  the  capital  and  first-year  operating  costs  of  a  re- 
medial action  (50  percent  or  greater  for  State  or  locally  owned  or 
operated  sites)  and  100  percent  of  the  operating  costs  in  subsequent 
years. 

As  an  alternative  to  proceeding  with  a  Superfund-financed  clean- 
up, the  EPA  has  authority,  under  section  106  of  CERCLA,  to  initi- 
ate enforcement  actions  (including  civil  action  and  administrative 
orders)  to  compel  responsible  parties  to  finance  cleanup  activities. 
The  EPA  also  has  broad  authority  to  enter  into  negotiations  with 
responsible  parties  regarding  voluntary  cleanups  or  cash  settle- 
ments. The  availability  of  these  alternatives  (i.e.,  negotiation,  en- 
forcement, and  Government-funded  cleanup)  is  intended  to  permit 
a  larger  number  of  sites  to  be  cleaned  up  than  would  be  possible 
using  any  one  method. 

If  a  governmental  cleanup  is  initiated,  the  EPA  has  further  au- 
thority to  allow  the  State  to  take  a  lead  role  in  site  response  (coop- 
erative agreements)  or  (if  EPA  takes  the  leading  role)  to  follow  var- 
ious long-term  cleanup  strategies.  The  EPA  also  may  initiate  re- 
moval actions  (including  removal  of  hazardous  substances,  evacu- 
ation of  affected  persons,  and  other  emergency  measures)  to  pre- 
vent immediate  and  significant  harm  to  human  life,  health,  or  the 
environment. 

In  addition  to  the  cost  of  cleanup  applications,  there  is  author- 
ized to  be  paid  out  of  the  Superfund  certain  unsatisfied  claims  for 
damages  resulting  from  the  release  of  hazardous  substances;  claims 
for  injury  to,  or  destruction  of,  natural  resources  owned  or  con- 
trolled by  the  Federal  or  State  governments;  and  specified  costs  re- 
lating to  site  response  or  resource  restoration.  Payment  of  these 
claims  by  the  Fund  transfers  to  the  Fund  the  right  of  the  claimant 
to  sue  the  party  responsible  for  releasing  the  hazardous  substance; 
thus,  Fund  representatives  may  attempt  to  recover  claim  payments 
from  the  responsible  party  or  parties.  There  is  no  general  provision 
for  private  damage  claims  against  the  Fund. 
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2.  Liability  provisions 

Section  107  of  CERCLA  imposes  liability  for  cleanup  costs  in- 
curred under  the  National  Contingency  Plan,  and  for  costs  associ- 
ated with  natural  resource  damages,  on  any  person  who  is  or  was 
the  owner  or  operator  of  a  site  or  the  generator  or  transporter  of 
hazardous  substances  released  into  the  environment.  A  strict  liabil- 
ity standard  (i.e.,  regardless  of  negligence)  applies,  and  only  limited 
defenses  (including  acts  of  war,  acts  of  God,  and  acts  of  independ- 
ent third  parties  where  the  defendant  exercises  due  care)  are  al- 
lowed. No  liability  arises  with  respect  to  releases  permitted  under 
provisions  of  existing  Federal  laws  or  the  application  of  registered 
pesticides. 

Liability  under  CERCLA  is  generally  limited  to  $50  million  per 
release,  allowing  owners  and  operators  more  readily  to  obtain  in- 
surance for  their  ability.  In  addition,  owners  and  operators  of  ves- 
sels and  offshore  facilities  are  required  to  maintain  evidence  of  fi- 
nancial responsibility,  and  the  President  is  authorized  to  provide  fi- 
nancial responsibility  requirements  for  onshore  facilities  beginning 
in  1985. 

The  amounts  recovered  under  these  liability  provisions  are  de- 
posited in  the  Superfund.  CERCLA  also  provides  for  certain  penal- 
ties and  punitive  damages  which  are  to  be  deposited  in  the  fund. 
These  include  punitive  damages  of  up  to  three  times  the  amount  of 
costs  incurred  as  a  result  of  the  failure  without  sufficient  cause,  by 
a  person  liable  for  a  release  or  threatened  release  of  a  hazardous 
substance,  to  provide  proper  removal  or  remedial  action  upon  order 
of  the  President  pursuant  to  the  Act. 

CERCLA  also  authorizes  creation  of  an  Agency  for  Toxic  Sub- 
stances and  Disease  Registry  to  improve  data  collection  and  other- 
wise assist  in  matters  concerning  toxic  substances  and  human 
health. 

3.  Related  statutes 

Resource  Conservation  and  Recovery  Act 

The  Resource  Conservation  and  Recovery  Act  (RCRA)  (Title  II  of 
the  Solid  Waste  Disposal  Act)  provides  for  the  regulation  and  con- 
trol of  operating  hazardous  waste  disposal  facilities,  as  well  as  the 
transportation,  storage,  and  treatment  of  these  wastes.  Permits  are 
required  for  treatment,  storage,  and  disposal  facilities.  The  Envi- 
ronmental Protection  Agency  may  sue  to  require  cleanup  of  an 
active  or  inactive  disposal  site  if  the  site  is  posing  an  imminent  and 
substantial  hazard  to  public  health  and  if  there  is  a  known  respon- 
sible party.  However,  this  provision  does  not  provide  funds  for 
cleanup  of  hazardous  waste  disposal  sites  when  the  owner  is  un- 
known, is  not  responsible,  or  is  financially  unable  to  pay  for  these 
costs. 

The  Hazardous  and  Solid  Waste  Amendments  of  1984  (P.L.  98- 
616)  made  various  amendments  to  RCRA.  These  include:  prohibi- 
tions against  the  land  disposal  of  specified  types  of  waste  (subject  to 
certain  EPA  determinations)  and  against  the  placing  of  noncon- 
tainerized  or  bulk  liquid  hazardous  waste  in  landfills;  minimum 
technological  standards  and  groundwater  monitoring  requirements 
for  land  disposal  sites;  special  rules  for  generators  generating  be- 
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tween  100  and  1*000  kilograms  of  hazardous  waste  per  month,  and 
a  ban  on  underground  injection  near  an  underground  source  of 
drinking  water  (with  an  exemption  for  RCRA  and  CERCLA  clean- 
ups). The  1984  amendments  also  included  a  new  regulatory  pro- 
gram for  underground  storage  tanks. 

Federal  Water  Pollution  Control  Act  ("Clean  Water  Act"), 
Section  311 

Section  311  of  the  Federal  Water  Pollution  Control  Act  (33  U.S.C. 
1331)  established  a  $35  million  revolving  fund  maintained  by  fines, 
penalties,  and  appropriations  of  general  revenue.  The  fund  may  be 
used  for  cleanup  of  releases  of  oil  into  navigable  waters  and  resto- 
ration of  accompanying  natural  resources.  The  Act  also  establishes 
strict  joint  and  several  liability  pertaining  to  responsibility  for 
cleanup  expenses,  and  authorizes  the  fund  to  seek  reimbursement 
from  parties  who  release  oil  or  designated  hazardous  substances 
into  navigable  waters. 10 


10  Special  oil  spill  compensation  funds  were  also  created  under  the  Trans-Alaska  Pipeline  Au- 
thorization Act  (TAPPA)  (43  U.S.C.  sec.  1651)  (maximum  $100  million  fund),  the  Outer  Continen- 
tal Shelf  Amendments  of  1978  (43  U.S.C.  sec.  1331)  ($200  million  fund),  and  the  Deep  Water  Port 
Act  of  1974  (33  U.S.C.  sec.  1502)  ($100  million  fund),  to  compensate  for  damages  from  specified 
categories  of  oil  spills.  These  funds  are  financed  by  per  barrel  fees  on  certain  oil.  Collection  of 
the  fee  under  the  Deep  Water  Port  Act  was  suspended  by  P.L.  98-419  (the  Deep  Water  Port  Act 
Amendments  of  1984). 
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III.  OPERATION  OF  SUPERFUND  PROGRAM  UNDER 
PRESENT  LAW 

A.  Superfund  Program  Activities 

Since  the  Superfund  program  started  operating  in  1981,  it  has 
been  involved  mainly  in  conducting  emergency  responses  ("removal 
actions")  and  in  identifying  and  evaluating  abandoned  waste  sites 
in  order  to  implement  long-term  cleanup  ("remedial  action").  As  of 
the  end  of  fiscal  year  1984,  the  Environmental  Protection  Agency 
(EPA)  had  identified  18,884  potentially  hazardous  sites  in  the 
United  States.  As  shown  in  Table  2,  preliminary  assessments  were 
completed  at  10,767  of  these  sites  (57  percent).  Of  the  sites  assessed, 
investigations  were  completed  at  3,601  sites,  and  546  were  subse- 
quently placed  on  the  National  Priorities  List  (NPL)  based  on  their 
high  degree  of  hazard.  The  EPA  estimates,  assuming  current  rank- 
ing criteria,  that  between  1,403  and  2,200  sites  will  ultimately  be 
added  to  the  NPL. 

Table  2. — Status  of  Potentially  Hazardous  Waste  Sites 

[Number  of  sites] 


Site  status 


Through 

fiscal 
year  1984 


Projected 


Low 
estimate 


Middle 
estimate 


High 
estimate 


Listed  in  ERRIS J 18,884  22,000  NA  NA 

Preliminary  assessment 10,767  15,200  NA  NA 

Site  investigation 3,601  4,285  NA  NA 

National  Priorities  List 2 546  1,403  1,800  2,200 

1  The  Emergency  Remedial  and  Response  Information  System  (ERRIS)  is  an 
inventory  of  potentially  hazardous  sites  maintained  by  the  EPA. 

2  The  National  Priorities  List  contains  sites  determined  to  require  remediation. 
An  additional  244  sites  were  proposed  for  listing  in  October  1984,  and  another  26 
sites  were  proposed  in  April  1985. 

Source:  U.S.  Environmental  Protection  Agency. 

As  shown  in  Table  3,  of  the  546  sites  on  the  NPL,  the  EPA  antici- 
pates beginning  initial  remedial  cleanup  measures  at  87  sites  and 
completing  cleanup  at  15  sites  by  the  end  of  fiscal  year  1985.  The 
EPA  has  implemented  more  removal  actions  (which  are  generally 
less  expensive  and  shorter  term)  than  it  has  remedial  actions.  By 
the  end  of  FY  1985,  the  EPA  anticipates  completing  576  removal 
actions. 


(18) 


739 


19 


Table  3. — Superfund  Program  Activities 

[Fiscal  years] 


Action 


1981 


1982 


1983        1984        1985 


Total 
1981-85 


Remedial:  2 
Preliminary 

assessment 3  2,454     3  2,454    1,891    3,968     5,215 

Site  inspection 3  870        3  870      550    1,311      1,380 

Feasibility  study: 

Program-lead 20  30        84        97  69 

Enforcement- 
lead 0  0        23        36  35 

Remedial  design 5  5  6        18  64 

Remedial  action 1  22        19        20  25 

Completion 0  5  10  9 

Removal:  4 
Completion 20  63       102      202        189 

1  Projected. 

2  Number  of  sites. 

3  Estimate. 

4  Number  of  actions. 

Source:  U.S.  Environmental  Protection  Agency. 


15,982 
4,981 

300 

94 
98 

87 
15 

576 


B.  Hazardous  Substance  Response  Trust  Fund 
Outlays 

Funding  for  remedial  and  removal  actions  comes  from  the  Super- 
fund. As  a  result  of  the  long  start-up  time  required  for  planning 
site  remediation  projects,  outlays  from  the  Superfund  have  been 
substantially  less  than  receipts.  As  shown  in  Table  4,  outlays 
through  fiscal  year  1984  were  $520.7  million,  about  45  percent  of 
the  $1,151.7  million  received  by  the  Fund  in  this  period. 

No  claims  for  injury  to,  or  destruction  or  loss  of,  natural  re- 
sources have  yet  been  paid  by  the  Fund.  However,  57  claims  for 
such  damages,  totaling  $2.7  billion,  have  been  submitted  by  four 
States  to  EPA.  EPA  has  rejected  the  claims  because  they  have  not 
been  presented  to  the  responsible  party  and  a  restoration  plan  has 
not  been  prepared  as  required  by  CERCLA.  These  claims  are  cur- 
rently the  subject  of  litigation. 
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Table  4. — Superfund  Accounts,  Fiscal  Years  1981-84 

[In  millions  of  dollars] 
Item  1981  1982         1983         1984 


Total, 
1981-84 


6.7 

0 

0 

0 

6.7 

.  127.9 

244.0 

230.2 

261.2 

863.3 

9.0 

26.6 

40.0 

44.0 

119.6 

1.3 

34.5 

61.0 

59.0 

155.8 

0 

2.3 

0.4 

3.4 

6.1 

.       8.0 

79.6 

147.8 

285.3 

520.7 

149.0 

175.9 

366.7 

722.3 

8.4 

17.7 

26.7 

55.3 

13.8 

6.8 

10.2 

35.5 

9.5 

11.4 

17.2 

40.4 

0 

18.4 

44.8 

63.2 

231.5 

319.7 

227.0 

NA 

Receipts 145.0     307.4     331.6     367.7     1,151.7 

Transfer  from  Coast  Guard 

Excise  taxes 127.9 

Appropriations  from  gener- 
al fund 

Interest  income 

Recoveries 

Outlays 8.0 

End  of  year  cash  balance 136.9     364.8     548.6     617.6  NA 

Budget  obligation 40.3     180.7     230.2     465.6        916.8 

Removal  and  remediation 30.7 

Enforcement  program 2.5 

Research  and  development....  4.7 

Management 2.3 

Interagency 0 

Unobligated  balance 104.8 

Sources:  (1)  Dept.  of  Treasury,  Treasury  Bulletin,  First  quarter,  Fiscal  1985,  p. 
210;  (2)  U.S.  Environmental  Protection  Agency. 

Receipts  generally 

The  primary  source  of  Superfund  revenue  has  been  the  excise 
taxes  on  petroleum  and  42  chemicals  ("feedstock  tax")  enacted  in 
1980.  In  addition  to  the  excise  taxes,  appropriations  from  general 
revenues  provided  about  10  percent  of  the  Superfund's  financing  in 
the  first  four  years  of  operation.  Interest  income  has  become  an  in- 
creasingly important  source  of  revenue  as  the  Fund's  balance  has 
increased  (due  to  receipts  in  excess  of  outlays). 

When  the  Superfund  was  enacted,  it  was  envisioned  that  collec- 
tions from  parties  responsible  for  hazardous  waste  sites  would  re- 
plenish the  Trust  Fund.  However,  cost  recoveries  have  been  small, 
with  only  $6.1  million  collected  through  September  1984.  Cost  re- 
covery proceedings  are  generally  initiated  after  remediation  is  com- 
pleted and  total  costs  are  known.  The  EPA  estimates  that  cost  re- 
covery actions  will  generate  $32  million  in  fiscal  year  1986,  $55  mil- 
lion in  1987,  $85  million  in  1988,  $115  million  in  1987,  and  $190 
million  in  1990. 

Part  of  the  cost  of  cleaning  Superfund  sites  is  paid  by  responsible 
parties  directly,  under  consent  orders  and  settlement  agreements 
with  the  EPA,  and  is  not  recovered  by  the  Superfund.  As  shown  in 
Table  5,  private  parties  have  agreed  to  expend  $364  million  on  haz- 
ardous waste  site  cleanups,  of  which  $297  million  involved  sites  on 
the  National  Priorities  List. 
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Table  5. — Hazardous  Waste  Site  Settlements  and  Unilateral  Orders 

in  Compliance 

[Value  in  millions  of  dollars] 
Site  1980         1981         1982         1983         1984         1985  »        jJgQ-85 


National 

priorities 

list 

Other 

.       0 
.       0.9 

34.0 
19.9 

12.5 
7.9 

99.3 
9.3 

146.5 
23.4 

4.3 
4.9 

296.6 
67.3 

Total 

.      0.9 

53.9 

20.4 

108.6 

169.9 

9.1 

363.9 

1  Through  March  1985. 

Source:  U.S.  Environmental  Protection  Agency. 

Chemical  feedstock  and  petroleum  taxes 

The  chemical  feedstock  and  petroleum  excise  taxes  have  generat- 
ed about  three-quarters  of  the  Superfund  receipts,  although  tax 
revenues  are  running  20  percent  less  than  the  $307  million  per 
year  rate  projected  in  1980.  The  shortfall  is  in  part  due  to  the  econ- 
omy-wide recession  in  the  early  part  of  the  period  in  which  the 
taxes  have  been  effective.  Excise  tax  liability  has  increased  to  $71 
million  per  quarter,  in  the  first  two  quarters  of  fiscal  year  1984, 
after  declining  to  $57  million  per  quarter  in  fiscal  year  1983  (see 
Table  6).  As  shown  in  Table  6,  the  portion  of  the  excise  taxes  gener- 
ated from  each  category  (petrochemicals,  inorganic  chemicals,  and 
petroleum)  has  been  extremely  stable,  and  is  remarkably  close  to 
the  original  estimate  (65  percent  from  petrochemicals,  15  percent 
from  inorganic  chemicals,  and  20  percent  from  petroleum). 
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The  Internal  Revenue  Service  estimates  that  the  excise  taxes,  as 
of  March  1984,  were  paid  by  611  companies.  Although  the  average 
annual  chemical  feedstock  tax  liability  for  1983  was  approximately 
$0.5  million  per  taxpayer,  most  of  the  revenue  is  collected  from  a 
small  number  of  companies  with  very  large  production  volumes. 
From  June  1981  through  March  1984,  the  10  largest  payers  of  the 
excise  taxes  accounted  for  approximately  47  percent  of  the  total 
tax  liability. 
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IV.  SUMMARY  OF  S.  51,  AS  REPORTED  BY  THE  COMMITTEE 
ON  ENVIRONMENT  AND  PUBLIC  WORKS 

In  general 

S.  51,  as  reported  by  the  Committee  on  Environment  and  Public 
Works  on  March  7,  1985  (S.  Rep.  No.  99-11,  filed  on  March  18, 
1985),  extends  the  Superfund  for  five  years  (through  September  30, 
1990)  at  an  aggregate  funding  level  of  $7.5  billion,  including  tax 
revenues  of  $6.47  billion  and  general  revenues  of  $1.03  billion.  Al- 
though not  containing  a  full  revenue  title,  S.  51  specifies  that  an 
exemption  from  the  chemical  feedstocks  tax  (sec.  4661)  is  to  be  al- 
lowed for  substances  used  to  produce  animal  feed. 1 1 

Reauthorization  provisions 

As  reported  by  the  Committee  on  Environment  and  Public 
Works,  S.  51  would  extend  and  expand  the  Superfund  program  for 
5  years  at  a  total  cost  of  $7.5  billion.  Several  provisions  of  the  legis- 
lation would  be  likely  to  have  a  significant  cost  impact.  These  in- 
clude the  following  provisions: 

Scope  of  program. — The  bill  clarifies  that  the  President  should 
give  primary  attention  in  using  Superfund  proceeds  to  releases 
which  present  a  public  health  threat,  and  specifies  types  of  releases 
which  are  not  covered  by  the  Superfund,  including  certain  contami- 
nation of  groundwater  resulting  from  natural  causes.  A  special 
1  'savings  clause"  allows  the  President  to  respond  to  any  release  or 
threatened  release,  despite  these  exclusions,  in  emergency  cases. 

Cleanup  standards. — The  bill  expressly  defines  the  standards  to 
be  applied  in  cleaning  up  Superfund  sites,  requiring  at  a  minimum 
that  human  health  and  the  environment  be  protected  by  such 
cleanups.  The  specific  remedy  at  any  site  is  left  to  a  case-by-case 
determination.  However,  the  bill  specifies  that  permanent  solutions 
(e.g.,  treatment)  are  to  be  preferred  to  shorter-term  response  (e.g., 
containment  of  hazardous  waste). 

Limits  on  removal  actions. — The  bill  would  expand  the  criteria 
under  which  the  general  $1  million  and  one-year  (formerly  6 
months)  duration  limits  on  removal  actions  may  be  exceeded,  al- 
lowing these  limits  to  be  exceeded  whenever  appropriate  to  achieve 
a  permanent  remedy. 

Operation  and  maintenance  costs. — The  bill  would  require  that 
when  the  remedial  action  is  pumping  and  treatment  of  contaminat- 
ed ground  or  surface  waters,  the  Superfund  must  provide  90  per- 
cent of  operation  and  maintenance  costs  for  a  period  of  5  years  (as 
opposed  to  1  year  under  the  current  policy). 


11  A  proposed  revenue  amendment  to  S.  51,  introduced  by  Senator  Stafford  and  including  spe- 
cific tax  proposals,  is  discussed  in  Part  VI. 

(24) 
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Health  studies  and  toxicological  profiles. — The  bill  would  estab- 
lish a  program  for  conducting  health  studies  at  Superfund  sites  and 
for  requiring  health  effects  research  on  selected  toxic  chemicals  for 
which  there  is  inadequate  data.  This  program  is  authorized  at  a 
minimum  appropriation  level  of  $50  million  per  year,  or  a  5-year 
total  of  $250  million.  The  bill  further  mandates  establishment  of  a 
hazardous  substance  inventory  for  Superfund  sites. 

State  credit  for  past  expenditures. — The  bill  would  allow  a  State 
to  receive  a  credit  for  pre-Superfund  expenditures  against  the  law's 
required  cost-sharing  requirement.  Additionally,  where  the  State 
enters  into  a  cooperative  agreement  with  respect  to  a  site  on  the 
National  Priorities  List,  the  State  could  receive  credit  for  certain 
costs  incurred  prior  to  any  obligation  of  Federal  Funds. 

Victims'  assistance. — The  bill  would  establish  a  5-year,  five  State 
demonstration  program  to  provide  assistance  to  the  victims  of  haz- 
ardous wastes  and  toxic  chemicals.  It  is  authorized  to  a  funding 
level  of  $30  million  per  year,  or  $150  million  over  a  period  of  5 
years;  the  funding  source  would  be  the  general  revenue  authoriza- 
tion described  above. 

In  addition  to  these  provisions,  S.  51  includes  several  procedural 
and  enforcement  changes,  including  increased  penalties;  a  provi- 
sion for  real  estate  liens  against  certain  responsible  parties;  and  a 
provision  that  civil  or  administrative  actions  be  allowed  to  be  com- 
pleted before  contribution  suits  between  responsible  parties  may 
proceed.  The  bill  also  requires  an  opportunity  for  public  comment 
before  remedial  actions  are  taken  or  settlements  agreed  to,  and 
allows  citizen  suits  to  enforce  CERCLA  requirements  and  to  seek 
the  performance  of  nondiscretionary  duties  by  EPA. 

Trust  fund  provisions 

S.  51  would  modify  the  present  law  trust  fund  provisions  to  au- 
thorize appropriations  of  up  to  $206  million  per  year  for  fiscal 
years  1986  through  1990  from  general  revenues.  The  bill  would 
retain  all  present-law  expenditure  purposes,  including  natural  re- 
source damage  claims;  as  under  present  law,  such  claims  could  not 
exceed  15  percent  of  amounts  appropriated  to  the  fund.  S.  51  would 
further  limit  the  authority  to  collect  Superfund  taxes  during  the  5- 
year  period  beginning  October  1,  1985,  to  $6.47  billion. 


746 


V.  DESCRIPTION  OF  ADMINISTRATION  PROPOSAL  (S.  494 

AND  S.  972) 

A.  Overview 

The  Administration  proposal 12  would  extend  the  Superfund 
through  September  30,  1990,  and  provide  a  projected  $4.5  billion  in 
tax  revenues  to  the  fund  during  the  extension  period.  These  reve- 
nues would  be  derived  primarily  from  (1)  an  extension  of  the  taxes 
on  petroleum  and  feedstock  chemicals  under  present  law,  and  (2)  a 
tax  on  the  treatment,  storage,  disposal,  and  export  of  hazardous 
wastes  ("waste  management"  tax),  effective  October  1,  1985.  The 
waste  management  tax  is  intended  to  raise  approximately  two- 
thirds  of  the  tax  revenue  under  the  proposal,  and  the  rates  of  this 
tax  would  be  adjusted  (if  necessary)  to  cover  shortfalls  in  overall 
Superfund  revenues  during  the  extension  period.  No  money  would 
be  made  available  to  the  Superfund  from  general  revenues.  Ap- 
proximately $800  million  of  additional  Fund  income  is  projected 
from  interest,  cost  recoveries,  and  fines,  for  total  5-year  revenue  of 
$5.3  billion. 

The  Administration  proposal  would  delete  natural  resources 
damage  claims  as  a  permissible  use  of  the  Superfund,  impose 
benchmark  cleanup  standards  for  Superfund  sites,  and  make  vari- 
ous further  changes  affecting  the  use  of  fund  proceeds.  No  specific 
schedule  for  cleanup  activities  would  be  provided. 

B.  Hazardous  Substance  Superfund 

Under  the  Administration  proposal,  the  Hazardous  Substance 
Response  Trust  Fund  officially  would  be  renamed  the  "Hazardous 
Substance  Superfund,"  and  would  be  placed  in  the  trust  fund  sub- 
title of  the  Internal  Revenue  Code.  The  Secretary  of  the  Treasury 
would  continue  to  manage  the  fund  and  to  report  annually  to  Con- 
gress on  the  financial  condition  and  operations  of  the  fund  (Code 
sec.  9602).  The  substantive  trust  fund  provisions  would  generally  be 
the  same  as  under  present  law,  with  the  following  modifications. 

First,  under  the  proposal,  waste  management  tax  revenues  (tech- 
nically, amounts  equivalent  to  these  revenues)  would  be  added  to 
present  law  Superfund  revenue  sources. x  3  Also,  the  balance  of  the 
Post-closure  Liability  Trust  Fund,  as  of  September  30,  1985,  would 
be  transferred  to  the  Superfund,  in  conjunction  with  the  repeal  of 
that  Trust  Fund  (described  below). 


1 2  The  proposal  has  been  introduced  by  Senator  Stafford,  by  request,  as  S.  494  (non-revenue 
aspects)  and  S.  972  (revenue  aspects). 

1 3  Present  law  revenue  sources  include  the  petroleum  and  feedstock  chemical  taxes  (Code  sees. 
4611  and  4661),  amounts  recovered  on  behalf  of  the  fund  under  CERCLA  (as  amended),  all 
moneys  recovered  or  collected  under  section  311(bX6)(B)  of  the  Clean  Water  Act,  and  penalties 
and  punitive  damages  under  the  appropriate  sections  of  CERCLA. 

(26) 
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Second,  the  proposal  would  delete  natural  resource  damage 
claims  (section  111(b)  of  present  law  CERCLA)  as  a  permitted  ex- 
penditure purpose.  This  would  leave  three  permitted  expenditure 
purposes  for  the  Superfund:  (1)  response  costs;  (2)  related  costs  de- 
scribed in  section  111(c)  of  CERCLA;  and  (3)  compensable  but  unsa- 
tisfied claims  under  section  311  of  the  Clean  Water  Act. 

Third,  as  under  present  law,  the  Superfund  would  be  allowed  to 
borrow  from  the  Treasury,  as  repayable  advances,  amounts  not  ex- 
ceeding estimated  revenues  during  the  next  12  months;  however, 
such  advances  would  not  be  limited  (as  they  are  under  present  law) 
to  catastrophic  spills.  All  such  advances  would  be  required  to  be 
repaid  on  or  before  September  30,  1990. 

The  amended  trust  fund  provisions  would  be  effective  on  October 
1,  1985. 

C.  Tax  Provisions 

1.  Taxes  on  petroleum  and  feedstock  chemicals 

The  Administration  proposal  would  continue  the  taxes  on  petro- 
leum (Code  sec.  4611)  and  feedstock  chemicals  (sec.  4661),  at  their 
present  law  rates,  through  September  30,  1990. 

A  special  rule  would  provide  for  suspension  or  termination  of 
each  of  these  taxes  if,  on  September  30,  1988  or  1989:  (1)  the  unobli- 
gated Superfund  balance  exceeds  $1.5  billion,  and  (2)  the  Treasury, 
after  consulting  with  EPA,  determines  that  this  balance  will 
exceed  $1.5  billion  on  the  following  September  30th  if  neither  of 
these  taxes  or  the  waste  management  tax  (described  below)  are  im- 
posed during  the  intervening  year.  If  these  conditions  are  met,  the 
tax  would  be  suspended  for  one  year  following  the  date  of  the  de- 
termination. Authority  to  collect  the  petroleum,  feedstock,  and 
waste  end  taxes  would  expire  when  and  if  Superfund  receipts  from 
sources  (including  tax  revenues,  interest,  recoveries,  and  fines) 
total  $5.3  billion. 

2.  Waste  management  tax 

Imposition  of  tax 

Under  the  Administration  proposal,  a  tax  would  be  imposed  on 
(1)  the  receipt  of  hazardous  waste  at  a  qualified  hazardous  waste 
management  unit,  (2)  the  receipt  of  hazardous  waste  for  transport 
from  the  United  States  for  the  purpose  of  ocean  disposal,  and  (3) 
the  export  of  hazardous  waste  from  the  United  States.  The  term 
"hazardous  waste"  would  mean  any  waste  listed  or  identified 
under  section  3001  of  the  Solid  Waste  Disposal  Act  (SWDA),  as 
amended.  (This  portion  of  the  SWDA  is  also  known  as  the  Resource 
Conservation  and  Recovery  Act  (RCRA).)  The  Treasury,  in  consul- 
tation with  EPA,  would  prescribe  rules  relating  to  the  imposition 
of  tax,  if  any,  on  wastes  listed  under  the  SWDA  after  the  date  of 
enactment. 

For  purposes  of  the  tax,  a  qualified  hazardous  waste  manage- 
ment unit  is  defined  as  (1)  the  smallest  area  of  land  on  or  in  which 
hazardous  waste  is  placed  or,  (2)  a  structure  on  or  in  which  hazard- 
ous waste  is  placed,  provided  that  such  area  or  structure  isolates 
hazardous  waste  within  a  qualified  hazardous  waste  management 
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facility  and  is  required  to  obtain  interim  status  or  a  final  permit 
under  Subtitle  C  of  the  SWDA.  A  qualified  waste  management  fa- 
cility is  defined  as  any  facility  (as  defined  under  Subtitle  C  of  the 
SWDA)  which  has  received  a  permit  or  has  been  accorded  interim 
status  under  section  3005  of  the  SWDA  (or  an  equivalent  State  pro- 
gram authorized  under  section  3006  of  that  Act).  This  distinction 
between  units  and  facilities  means  that  tax  would  not  necessarily 
be  imposed  at  qualified  facility  until  hazardous  waste  is  received  at 
a  specific  unit  that  isolates  hazardous  wastes  within  the  overall  fa- 
cility. 

The  terms  " treatment",  "storage",  and  "disposal"  would  be  de- 
fined as  in  section  1004  of  the  SWDA.  The  term  "ocean  disposal" 
would  be  defined  as  the  incineration  or  dumping  of  hazardous 
waste  over  or  into  ocean  waters  or  certain  waters  described  in  the 
Marine  Protection  Research  and  Sanctuaries  Act  of  1972. 

Tax  rates 

Statutory  rates. — The  Administration's  proposed  waste  manage- 
ment tax  would  be  imposed  at  two  distinct  rates,  depending  on  the 
treatment  or  disposal  method  employed  for  the  hazardous  waste. 

For  hazardous  waste  received  in  a  landfill  surface  impoundment, 
waste  pile,  or  land  treatment  unit 14  (that  meets  the  definition  of  a 
qualified  hazardous  management  unit),  the  tax  would  be  imposed 
at  a  rate  of  $9.80  per  ton  for  fiscal  year  1986.  This  rate  would  be 
"phased  up"  in  each  succeeding  fiscal  year,  reaching  a  maximum 
rate  of  $16.32  for  fiscal  year  1990  as  well  as  any  1991  extension 
period  (discussed  below). 

For  hazardous  waste  exported  from  the  United  States,  received 
for  transport  from  the  United  States  for  purposes  of  ocean  disposal, 
or  received  at  a  qualified  hazardous  waste  management  unit  other 
than  a  landfill,  surface  impoundment,  waste  pile,  or  land  treat- 
ment unit,  the  tax  rate  would  be  $2.61  per  ton  for  fiscal  year  1986, 
phasing  up  to  $4.37  per  ton  in  fiscal  1990  (and  any  1991  extension 
period). 

Rate  adjustments. — In  addition  to  the  phase-up  of  rates  described 
above  the  Administration  proposal  calls  for  adjustments  in  the 
waste  management  tax  rates,  beginning  in  1988,  to  cover  any  short- 
falls of  Superfund  revenues  from  all  sources  (including  the  petrole- 
um, feedstock  and  waste  end  taxes,  recoveries,  penalties,  and  inter- 
est). These  adjustments  would  be  made  according  to  a  series  of  stat- 
utory formulas.  Each  fiscal  year  of  the  reauthorization  period,  ag- 
gregate Superfund  revenues  would  be  compared  to  preset  "project- 
ed revenue  amounts"  (see  Table  7).  The  waste  management  tax 
rates  would  then  be  increased,  beginning  in  1988,  to  cover  overall 
Superfund  revenue  shortfalls  for  the  year  which  is  two  years  earli- 
er than  the  year  in  question  (i.e.,  1988  tax  rates  would  compensate 
for  1986  shortfalls,  and  so  on),  with  a  final  adjustment  in  1990-91 
in  order  to  meet  the  original  5-year  revenue  targets.  The  formulas 
in  the  Administration  proposal  are  intended  to  ensure  that  revenue 
targets  are  met,  without  delegating  authority  to  Treasury  to  read- 
just the  tax  rates. 


14  These  terms  wouid  be  defined  as  under  EPA  regulations  issued  pursuant  to  sections  3004 
and  3005  of  the  SWDA. 
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Table  7. — Projected  Superfund  Revenues  For  Purpose  of 
Implementing  Rate  Adjustments  Under  Administration  Proposal 


Fiscal  year 

Projected 

overall 

Superfund 

revenues 

(millions) 

1986...., 

$978 

1987 

989 

1988 

1,035 

1990 

1,093 

1991 

1.205 

As  a  final  measure  to  achieve  revenue  targets,  the  proposal 
allows  for  a  maximum  6-month  extension  of  the  tax,  at  1990  rates, 
if  aggregate  receipts  for  the  period  from  October  1,  1985  through 
September  30,  1990  are  less  than  $5.2  billion. 

Exemptions 

Two  full  exclusions  from  the  waste  management  tax  would  be 
provided  under  the  Administration  proposal.  First,  an  exclusion 
would  be  provided  for  the  treatment,  storage,  or  disposal  of  any 
hazardous  waste  pursuant  to  a  removal  or  remedial  action  under 
CERCLA,  where  (1)  the  response  action  has  been  selected  or  ap- 
proved by  EPA,  and  (2)  the  release,  or  threatened  release,  of  the 
substances  which  caused  the  response  action  occurred  before  Octo- 
ber 1,  1985.  Second,  hazardous  waste  generated  at  a  federal  facility, 
and  subsequently  received  at  a  qualified  hazardous  waste  manage- 
ment unit  or  exported  from  the  United  States,  would  be  exempt 
from  tax.  The  Administration  proposal  does  not  provide  an  exemp- 
tion for  the  treatment  of  hazardous  wastes. 

Procedure  and  administration 

Imposition  of  tax. — Generally,  the  tax  would  be  imposed  on  the 
owner  or  operator  of  a  qualified  hazardous  waste  management 
unit.  In  the  case  of  ocean  disposal,  tax  would  be  imposed  on  the 
owner  or  operator  of  the  vessel  or  aircraft  that  disposes  of  hazard- 
ous waste  in  or  over  the  ocean.  In  the  case  of  export,  tax  would  be 
on  the  exporter  of  hazardous  waste. 

Credit  for  tax  paid. — The  proposal  includes  a  mechanism  for 
credits  or  refunds  where  tax  is  paid  with  respect  to  hazardous 
waste  and  the  waste  is  subsequently  received  at  another  qualified 
unit,  received  for  transport  for  ocean  disposal,  or  exported  from  the 
United  States  (i.e.,  where  a  second  taxable  event  takes  place).  The 
amount  of  this  credit  is  limited  to  the  product  of  (1)  the  lesser  of  (a) 
the  quanitity  of  hazardous  waste  transferred,  or  (b)  the  quantity  of 
hazardous  waste  on  which  the  tax  was  previously  paid,  multiplied 
by  (2)  the  lesser  of  (a)  the  rate  of  tax  payable  by  the  party  receiving 
the  hazardous  waste,  or  (b)  the  rate  of  tax  previously  paid  on  the 
waste.  These  limitations  prevent  a  refund  for  an  amount  greater 
than  the  tax  originally  paid. 
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Credits  or  refunds  would  be  made,  without  interest,  to  the  person 
who  paid  the  original  tax,  following  the  same  procedures  as  would 
be  used  for  overpayments  of  tax. 

Information  reporting. — Persons  subject  to  the  waste  management 
tax  would  be  required  to  submit  to  the  Treasury  such  information 
as  may  be  required  in  regulations,  including  (but  not  limited  to)  in- 
formation which  is  required  to  be  provided  to  EPA  under  the 
SWDA.  A  penalty  of  $25  per  day  (but  not  to  exceed  $25,000)  would 
be  imposed  for  failure  to  provide  such  information,  unless  it  is 
shown  that  such  failure  is  due  to  reasonable  cause  and  not  due  to 
willful  neglect.  The  proposal  specifies  that  this  is  in  addition  to  any 
other  penalty  provided  by  law. 

Effective  date 

The  waste  management  tax  would  be  effective  for  hazardous 
waste  received  or  exported  after  September  30,  1985. 

Termination  date 

The  tax  would  expire  after  September  30,  1990,  unless  the  Treas- 
ury determines  that  total  Superfund  receipts  for  the  period  October 
1,  1985  through  September  30,  1990  are  less  than  $5.2  billion.  In 
that  case,  the  tax  would  terminate  no  later  than  March  31,  1991  (at 
the  1990  rates).  Authority  to  collect  the  tax  (together  with  the  pe- 
troleum and  feedstock  chemical  taxes)  would  expire  earlier  than 
September  30,  1990,  when  and  if  Superfund  receipts  during  the  re- 
authorization period  (including  interest  and  recoveries)  total  $5.3 
billion. 

D.  Repeal  of  Post-closure  Liability  Tax  and  Trust  Fund 

The  Post-closure  Liability  Trust  Fund  and  the  Associated  waste 
disposal  tax  (Code  sees.  4681  and  4682)  under  present  law  would  be 
repealed,  effective  October  1,  1985.  Amounts  in  the  Post-closure 
Trust  Fund  at  that  time  would  be  transferred  to  the  Superfund  (as 
described  above). 

E.  Non-tax  Provisions  Affecting  the  Hazardous  Substance 

Superfund 

In  addition  to  the  tax  and  trust  fund  provisions  described  above, 
the  Administration  proposal  would  make  various  changes  in  the 
non-tax  portions  of  CERCLA.  Aspects  of  the  proposal  most  likely  to 
affect  the  uses  of  Superfund  proceeds  include  the  following  mat- 
ters: 

Scope  of  activities. — As  under  present  law,  the  proposal  would 
concentrate  Superfund  resources  on  hazardous  waste  sites  (princi- 
pally, abandoned  and  uncontrolled  sites);  municipal  and  industrial 
waste  sites  with  problems;  and  sites  governed  by  RCRA  but  owned 
by  insolvent  companies.  However,  the  proposal  also  includes  a 
"safety  valve"  allowing  the  President  to  direct  response  to  any 
emergency  hazardous  substance  release  using  Superfund  proceeds. 

Cleanup  standards. — The  proposal  would  establish  benchmark 
cleanup  standards  for  Superfund  sites.  In  general,  these  standards 
set  levels  of  protection  equal  to  those  established  by  other  environ- 
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mental  statutes,  and  are  intended  to  promote  permanent  cleanup 
solutions  at  Superfund  sites. 

State  responsibilities. — The  State  "matching  share"  of  capital 
cleanup  costs  would  be  increased  from  10  to  20  percent  (from  50  to 
75  percent  for  State-operated  sites).  However,  the  proposal  would 
also  allow  States  to  enact  taxes  similar  to  the  Superfund  taxes  (this 
is  preempted  under  present  law),  and  allow  certain  State  enforce- 
ment costs  to  be  eligible  for  funding. 

Enforcement. — Enforcement  provisions  would  be  strengthened  in 
several  ways,  including  an  increase  in  civil  and  criminal  penalties; 
a  provision  for  imposition  of  real  property  liens  on  responsible  par- 
ties; and  delay  of  contribution  suits  between  potentially  liable  par- 
ties until  after  enforcement  actions  are  judged  or  settled. 

Community  involvement. — The  proposal  includes  a  statutory  re- 
quirement that  affected  citizens  be  notified  of  proposed  cleanup  ac- 
tions, and  be  given  an  opportunity  to  comment. 
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VI.  OTHER  SENATE  BILLS  RELATING  TO  FINANCING  OF 

SUPERFUND 

A.  S.  14  (Sens.  Moynihan  and  Bentsen) — "Hazardous  Substance 
Response  Act  of  1985" 

Overview 

S.  14  ("The  Hazardous  Substance  Response  Act  of  1985"),  intro- 
duced by  Senators  Moynihan  and  Bentsen,  would  impose  a  "waste 
end"  tax  designed  to  raise  approximately  $1.5  billion  of  Superfund 
revenues  over  a  five-year  period.  The  tax  would  be  imposed  on  four 
different  categories  of  hazardous  waste,  depending  on  the  method 
of  disposal  or  storage  used  for  managing  the  hazardous  waste,  and 
would  provide  an  exemption  for  hazardous  waste  treatment  facili- 
ties. The  tax  imposed  by  the  bill  is  intended  to  be  an  additional, 
rather  than  an  exclusive,  source  of  revenues  for  the  Superfund. 

Imposition  of  tax 

The  bill  would  impose  a  tax  on  (1)  the  receipt  of  a  hazardous 
waste  for  disposal  at  a  qualified  hazardous  waste  disposal  facility, 
or  (2)  the  long-term  storage  of  a  hazardous  waste  in  a  qualified  haz- 
ardous waste  storage  facility.  Long-term  storage  would  be  defined 
as  storage  for  one  year  or  more. 15 

Hazardous  waste  subject  to  the  tax  would  include  any  waste 
which  is  identified  or  listed  under  section  3001  of  the  Solid  Waste 
Disposal  Act  (SWDA)  as  in  effect  on  the  date  of  enactment  of  the 
bill,  other  than  waste  the  regulation  of  which  has  been  suspended 
by  Congress,  and  which  is  subject  to  recordkeeping  requirements 
under  sections  3002  and  3004  of  that  Act.  The  tax  would  not  apply 
to  any  wastes  which  are  exempt  from  regulation  as  a  hazardous 
waste  under  section  3001  of  the  SWDA  as  of  the  date  of  enactment. 
If  any  waste  is  subsequently  determined  by  EPA  to  pose  a  potential 
danger  to  human  health  and  the  environment  following  studies 
under  section  8002  of  the  SWDA,  and  if  EPA  promulgates  regula- 
tions for  the  disposal  of  such  waste,  then  the  bill  directs  EPA  to 
transmit  to  Congress  a  recommendation  for  imposing  tax  on  the 
disposal  or  long-term  storage  of  such  waste.  Tax  would  actually  be 
imposed  only  when  authorized  by  legislation. 

Qualified  hazardous  waste  storage  facilities  would  include  any 
storage  facility,  waste  pile,  or  surface  impoundment  permitted  or 
accorded  interim  status  under  section  3005  of  the 
SWDA. 16  Qualified  hazardous  waste  disposal  facilities  would  mean 


15  For  purposes  of  this  rule,  in  the  case  of  fungible  waste,  the  last  waste  placed  in  a  facility 
would  be  presumed  to  be  the  first  waste  removed  (i.e.,  LIFO  accounting). 

,6The  terms  "waste  pile"  and  "surface  impoundment"  would  be  defined  by  reference  to  the 
SWDA. 

(32) 
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any  disposal  facility  permitted  or  accorded  interim  status  under 
section  3005  of  the  SWDA,  section  102  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act,  or  part  C  of  the  Safe  Drinking 
Water  Act. 

For  purposes  of  the  tax,  the  term  disposal  would  mean  the  dis- 
charge, deposit,  injection,  dumping,  or  placing  of  any  hazardous 
waste  into  or  on  any  land  or  water  so  that  such  hazardous  waste 
may  enter  the  environment. 

Tax  would  not  be  imposed  on  hazardous  waste  that  is  "treated" 
within  one  year  after  receipt  at  a  hazardous  waste  facility.  Treat- 
ment is  defined  as  any  method,  technique,  or  process  designed  to 
change  the  physical,  chemical,  or  biological  character  or  composi- 
tion of  any  hazardous  waste  so  as  to  convert  it  to  a  nonhazardous 
waste. 17 

Tax  would  also  not  be  imposed  under  the  bill  on  the  hazardous 
waste  that  is  reclaimed.  Reclamation  includes  (1)  the  processing  of 
hazardous  waste  to  recover  a  usable  product  (or  to  regenerate  the 
waste),  (2)  the  use  of  hazardous  wastes  as  an  ingredient  (including 
an  intermediate  ingredient)  in  an  industrial  process,  and  (3)  the  use 
of  hazardous  wastes  as  an  effective  substitute  for  a  commercial 
product.  Reclamation  does  not  include  the  use  of  hazardous  wastes 
to  produce  products  that  are  applied  to  the  land  or  burned  for 
energy  recovery. 

Tax  would  be  imposed  on  the  byproduct  or  residue  from  any 
treatment  or  reclamation  method  where  such  byproduct  or  residue 
itself  constituted  a  hazardous  waste. 

Tax  rates 

Tax  would  be  imposed  on  four  categories  of  hazardous  waste,  de- 
pending upon  the  disposal  or  storage  method  employed. 

(1)  Land  disposal. — A  $45  per  ton  tax  rate  would  apply  to  hazard- 
ous waste  disposed  of  in  landfills,  waste  piles,  or  surface  impound- 
ments (as  defined  under  the  SWDA). 

(2)  Ocean  dumping  or  land  treatment — A  $25  per  ton  tax  rate 
would  apply  to  hazardous  waste  disposed  of  by  ocean  dumping  or 
land  treatment.18 

(3)  Underground  injection. — A  $5  per  ton  tax  rate  would  apply  to 
hazardous  waste  which  is  disposed  of  by  underground  injection. 

(4)  Long-term  storage. — A  $45  per  ton  tax  rate  would  apply  to 
hazardous  waste  which  is  stored  for  more  than  one  year. 

As  an  alternative  to  the  tax  rates  above,  if  the  owner  or  operator 
of  a  qualified  hazardous  waste  storage  or  disposal  facility  can  estab- 
lish the  water  content  of  the  hazardous  waste  deposited  for  storage 
or  disposal,  the  owner  or  operator  could  elect,  pursuant  to  Treasury 
regulations,  to  pay  a  tax  of  $50  per  ton  on  the  amount  of  such 
waste  reduced  by  the  weight  of  water  (i.e.,  on  a  "dry  weight"  basis). 


"For  this  purpose,  air  and  water  effluents  permitted  by  the  Federal  Government  or  by  dele- 
gated State  agencies,  under  the  Clean  Air  Act  or  the  Clean  Water  Act,  would  be  treated  as  non- 
hazardous  wastes. 

18  Land  treatment  is  a  form  of  disposal  regulated  under  RCRA.  This  is  distinct  from  treat- 
ments as  defined  by  the  bill,  which  would  be  exempt  from  tax. 
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Exclusions  from  tax 

The  treatment  or  reclamation  of  hazardous  waste  (as  defined 
under  the  bill)  would  generally  not  be  subject  to  tax.  The  bill  also 
would  provide  the  following  specific  exclusions  from  otherwise  ap- 
plicable tax: 

First,  no  tax  would  be  imposed  on  the  disposal  or  long-term  stor- 
age of  wastes  in  a  surface  impoundment  which  is  part  of  a  second- 
ary or  tertiary  phase  of  a  biological  treatment  facility  subject  to  a 
permit  issued  under  section  402  of  the  Clean  Water  Act.  This  exclu- 
sion would  apply  only  if  the  facility  is  in  compliance  with  generally 
applicable  ground  water  monitoring  requirements  for  facilities  per- 
mitted under  section  3005(c)  of  the  SWDA. 

Second,  no  tax  would  be  imposed  on  the  disposal  or  long-term 
storage  of  certain  wastes  under  the  provisions  of  CERCLA.  This  ex- 
clusion would  apply  to  (1)  any  waste  disposed  of  in  the  course  of 
carrying  out  a  removal  or  remedial  action  under  CERCLA  (provid- 
ed that  the  disposal  or  storage  is  carried  out  in  accordance  with  a 
plan  approved  by  EPA  or  the  State),  (2)  any  waste  removed  from  a 
faciity  listed  on  the  National  Priorities  List,  and  (3)  any  waste  re- 
moved from  a  facility  for  which  notification  has  been  provided  to 
EPA  under  section  103(c)  of  CERCLA  (relating  to  certain  nonper- 
mitted  facilities)  or  105  of  CERCLA  (relating  to  the  establishment 
of  the  national  contingency  plan  for  the  removal  of  oil  and  hazard- 
ous substances). 

Procedure  and  administration 

Liability  for  tax. — The  tax  would  be  imposed  on  the  owner  or  op- 
erator of  the  qualified  hazardous  waste  disposal  or  storage  facility. 
In  the  case  of  disposal,  the  tax  would  be  imposed  at  the  time  that 
the  owner  or  operator  of  the  facility  signs  (or  is  required  to  sign) 
the  manifest  or  shipping  paper  accompanying  the  hazardous  waste 
(in  the  case  of  onsite  facilities,  the  time  at  which  the  description 
and  quantity  of  the  hazardous  waste  are  entered,  or  required  to  be 
entered,  in  the  operating  record).  In  the  case  of  long-term  storage, 
the  tax  would  be  paid  at  the  expiration  of  one  year  following  the 
date  the  waste  was  initially  stored. 

In  the  case  of  hazardous  waste  that  is  not  disposed  of  or  stored  at 
a  qualified  facility  as  required  in  applicable  regulations  (e.g.,  "mid- 
night dumping"),  the  tax  would  be  imposed  on  the  person  disposing 
of  or  storing  the  hazardous  waste. 

Credit  for  prior  tax. — Under  the  bill,  if  a  person  pays  tax  on  the 
long-term  storage  of  a  hazardous  waste,  and  the  same  person  subse- 
quently disposes  of  the  waste,  a  credit  would  be  allowed  against  the 
otherwise  applicable  disposal  tax  for  any  tax  previously  paid  on  the 
storage  of  the  waste.  If  one  person  pays  tax  on  the  long-term  stor- 
age of  a  waste  and  subsequently  delivers  that  waste  to  another 
person,  who  is  the  owner  or  operator  of  a  qualified  disposal  facility, 
then  a  nonrefundable  credit  would  be  allowed  to  the  first  person.19 

Information  reporting. — The  bill  would  require  any  person  liable 
for  tax  to  keep  records  and  comply  with  rules  and  regulations  es- 


19  For  purposes  of  implementing  these  rules,  in  the  case  of  fungible  wastes,  a  "last-in  first- 
out"  presumption  would  apply. 
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tablished  by  the  Treasury  Department  to  ensure  proper  assessment 
and  collection  of  the  tax.  The  Treasury  Department  would  be  di- 
rected to  consult  with  EPA  to  ensure  that  records,  statements,  and 
returns  for  tax  purposes  be  consistent,  to  the  extent  possible,  with 
reports  required  to  be  submitted  to  EPA  under  the  Solid  Waste 
Disposal  Act.  As  part  of  this  coordination,  the  Treasury  could  re- 
quire any  generator,  transporter,  disposer,  or  storer  of  hazardous 
wastes  to  submit  to  the  Treasury  copies  of  records  or  reports  re- 
quired under  the  SWDA,  the  Marine  Protection,  Research  and 
Sanctuaries  Act,  or  the  Safe  Drinking  Water  Act. 

Allocation  to  Super  fund 

Revenues  from  the  tax  (technically,  amounts  equivalent  to  these 
revenues)  would  be  allocated  to  the  Superfund  under  the  appropri- 
ate provision  of  CERCLA. 

Effective  date 

The  tax  generally  would  be  effective  for  hazardous  waste  re- 
ceived for  disposal  or  placed  into  long-term  storage  on  or  after  Jan- 
uary 1,  1986. 

Termination  date 

The  tax  imposed  by  the  bill  would  expire  on  September  30,  1990. 
Study 

The  bill  would  require  the  Secretary  of  the  Treasury,  in  consulta- 
tion with  the  EPA  Administrator,  to  submit  to  Congress  not  later 
than  January  1,  1987,  and  annually  thereafter,  (1)  a  report  on  the 
amount  of  revenues  being  collected  by  the  tax  imposed  by  the  bill, 
and  (2)  the  Secretary's  recommendations  (if  any)  for  changes  in  the 
tax.  These  would  include  recommended  changes  in  order  to  (1) 
raise  the  amount  of  revenue  originally  anticipated  from  the  tax,  (2) 
ensure  that  the  tax  is  discouraging  the  environmentally  unsound 
disposal  of  waste,  and  (3)  ensure  that  the  tax  is  being  collected  with 
maximum  administrative  feasibility. 

B.  Revenue  Amendment  to  S.  51  (Sen.  Stafford) 

S.  51,  as  reported  by  the  Committee  on  Environment  and  Public 
Works,  provides  for  a  5-year  extension  of  the  Superfund  at  an  ag- 
gregate $7.5  billion  funding  level,  not  including  interest  and  recov- 
eries (discussed  in  Part  IV  above).  A  proposed  amendment  to  S.  51, 
introduced  by  Senator  Stafford,20  is  intended  to  raise  this  $7.5  bil- 
lion over  a  five-year  period,  using  the  following  revenue  sources:  (1) 
an  extension  of  the  petroleum  tax  at  a  4.5  cent  per  barrel  rate;  (2) 
an  expanded  and  (in  some  cases)  increased  tax  on  chemical  feed- 
stocks, to  be  indexed  for  inflation  and  including  and  export  exemp- 
tion; (3)  a  tax  on  disposals  of  hazardous  waste  as  well  as  releases  of 
hazardous  substances  (as  defined  by  CERCLA)  into  the  environ- 
ment; and  (4)  a  tax  on  a  corporation's  net  receipts  in  excess  of  $75 
million.  The  amendment  would  further  direct  a  study  of  a  tax  on 


20  131  Cong.  Rec.  S.  526  (Jan.  22,  1985).  This  amendment  is  a  corrected  version  of  an  amend- 
ment orginally  introduced  on  January  3. 
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imported  chemical  derivatives  to  complement  the  chemical  feed- 
stock tax.  Total  Superfund  revenues  also  would  include  $206  mil- 
lion per  year  of  general  revenue  appropriations. 

In  line  with  proposed  funding  level  of  S.  51,  the  authority  to  col- 
lect any  Superfund  taxes  would  terminate  when  the  aggregate  Su- 
perfund revenues  during  the  reauthorization  period  equalled  $7.5 
billion. 

Petroleum  tax 

The  amendment  would  increase  the  present  law  environmental 
excise  tax  on  petroleum  from  0.79  cent  per  barrel  tax  to  4.5  cents 
per  barrel,  effective  from  January  1,  1985,  through  September  30, 
1990.  The  tax  would  terminate  earlier  than  September  30,  1990,  on 
any  date  on  which  the  Treasury  Department,  in  a  manner  to  be 
prescribed  by  regulations,  determines  that  the  sum  of  amounts  re- 
ceived by  reason  of  the  petroleum,  chemical  feedstock,  waste  end 
and  corporate  net  receipts  taxes  (proposed  by  the  amendment)  will 
equal  $6.47  billion. 

Tax  on  feedstock  chemicals 

Tax  rates 

The  amendment  would  extend  and  expand  the  present  law  envi- 
ronmental excise  tax  on  feedstock  chemicals,  so  that  the  specified 
organic  and  inorganic  substances  sold  by  the  manufacturer,  produc- 
er, or  importer  would  be  taxed  in  accordance  with  the  following 
table  (Table  8). 

Table  8. — Chemical  Tax  Rates  Under  Present  Law  and  Proposed 
Revenue  Amendment  to  S.  51 

[Tax  rates  per  ton,  before  any  inflation  adjustment] 

Proposed  Proposed 

Chemical  substance  Present  law        rate  on  sales       rate  on  sales 

during  1985  after  1985 

Organic  chemicals: 

Acetylene $4.87               $8.83             $10.23 

Benzene 4.87 

Butadiene 4.87 

Butane 4.87 

Butylene 4.87 

Ethylene 4.87 

Methane 3.44 

Naphthalene 4.87 

Propylene 4.87 

Toluene 4.87 

Xylene 4.87 

Inorganic  chemicals: 

Ammonia 2.64 

Antimony 4.45 

Antimony  trioxide 3.75 

Arsenic 4.45 


6.60 

8.80 

9.79 

10.23 

4.87 

5.60 

5.15 

6.87 

6.89 

9.19 

3.44 

3.44 

6.89 

9.19 

5.87 

7.82 

5.19 

6.92 

7.70 

10.23 

2.64 

3.52 

9.34 

9.34 

7.87 

7.88 

9.34 

9.34 
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Table  8. — Chemical  Tax  Rates  Under  Present  Law  and  Proposed 
Revenue  Amendment  to  S.  51 — Continued 

[Tax  rates  per  ton,  before  any  inflation  adjustment] 


Chemical  substance 


Proposed 

Proposed 

Present  law 

rate  on  sales    ' 

rate  on  sales 

during  1985 

after  1985 

3.41 

7.16 

7.16 

2.30 

4.83 

4.83 

4.45 

9.34 

9.34 

4.45 

9.34 

9.34 

2.70 

3.05 

4.07 

1.52 

1.52 

1.52 

4.45 

9.34 

9.34 

4.45 

9.34 

9.34 

3.59 

7.54 

7.54 

1.87 

3.93 

3.93 

3.97 

8.34 

8.34 

0.29 

0.61 

0.61 

4.23 

8.88 

8.88 

4.14 

0 

0 

4.45 

9.34 

9.34 

4.45 

9.34 

9.34 

0.24 

0.50 

0.50 

4.45 

9.34 

9.34 

1.69 

3.55 

3.55 

0.22 

0.46 

0.46 

1.87 

3.93 

3.93 

0.28 

0.59 

0.59 

2.12 

4.45 

4.45 

2.85 

5.98 

5.98 

0.26 

0.55 

0.55 

2.22 

4.66 

4.66 

190 

3.99 

3.99 

0 

8.64 

8.64 

0 

0.81 

0.81 

0 

8.64 

8.64 

0 

8.43 

8.43 

0 

27.66 

27.66 

0 

25.93 

25.93 

0 

4.54 

4.54 

0 

27.33 

27.33 

0 

8.27 

11.03 

0 

21.61 

21.61 

0 

14.26 

14.26 

0 

28.59 

28.59 

0 

44.95 

44.95 

Arsenic  trioxide 

Barium  sulfide 

Bromine 

Cadmium 

Chlorine ,... 

Chromite 

Chromium 

Cobalt 

Cupric  oxide 

Cupric  sulfate 

Cuprous  oxide 

Hydrochloric  acid 

Hydrogen  fluoride 

Lead  oxide 

Mercury 

Nickel 

Nitric  acid 

Phosphorus 

Potassium  dichromate .... 

Potassium  hydroxide 

Sodium  dichromate 

Sodium  hydroxide 

Stannic  chloride 

Stannous  chloride 

Sulfuric  acid 

Zinc  chloride 

Zinc  sulfate 

Additional  organix  or  inor- 
ganic chemicals: 

Acetone 

Barium 

Bis  (2-ethylhexyl) 

phthalate 

Carbon  tetrachloride 

Chlorobenzene 

Chloroform 

1,2-Dichloroethane 

Etylbenzene 

Lead 

Methylene  chloride 

Methyl  ethyl  ketone 

Pentachlorophenol 

Phenol 

1,1,2,2,- 

Tetrachloroethane 


6.05 


6.05 
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Table  8. — Chemical  Tax  Rates  Under  Present  Law  and  Proposed 
Revenue  Amendment  to  S.  51 — Continued 

[Tax  rates  per  ton,  before  any  inflation  adjustment] 

Proposed  Proposed 

Chemical  substance                   Present  law        rate  on  sales  rate  on  sales 

during  1985  after  1985 

1,1,2,2,- 

Tetrachloroethene 0               21.18  21.18 

Trichloroethylene 0               60.51  60.51 

1,1,1-Trichloroethane 0               39.33  39.33 

Vinylchloride 0               11.24  11.24 


For  each  year,  the  rates  specified  in  the  table  would  be  adjusted 
for  inflation.  In  the  case  of  organic  substances,  the  inflation  adjust- 
ment for  any  year  would  be  the  percentage  by  which  the  average 
producer  price  index  for  basic  organic  chemicals  of  the  Bureau  of 
Labor  Statistics,  for  the  12-month  period  ending  in  September  of 
the  preceding  year,  exceeds  the  comparable  average  of  the  index 
for  the  12  months,  ending  in  September  1984.  In  the  case  of  inor- 
ganic substances,  the  inflation  adjustment  for  any  year  would  be 
the  percentage  by  which  the  average  producer  price  index  for  basic 
inorganic  chemicals  for  the  12-month  period  ending  in  the  preced- 
ing September  exceeds  the  comparable  averages  for  the  12  months 
ending  in  September  1984. 21 

Exemptions 

The  amendment  would  retain  the  present  law  exemptions  to  the 
tax  on  feedstock  chemicals,  and  add  the  following  two  exemptions. 

Exports  of  taxable  chemicals. — The  amendment  would  provide 
that  the  tax  on  feedstock  chemicals  is  not  to  apply  to  feedstock 
chemicals  that  are  exported  from  the  United  States.  In  particular, 
the  amendment  would  exempt  from  tax  any  taxable  substance  that 
is  sold  by  the  manufacturer  or  producer  for  export,  or  for  resale  to 
a  second  purchaser  for  export.  If  the  purchaser  cannot  certify  in 
advance  that  a  substance  will  be  exported,  or  if  a  tax  has  otherwise 
been  paid  on  the  exported  substance,  the  person  who  paid  the  tax 
could  claim  a  refund  or  credit  (without  interest)  for  the  amount  of 
the  tax  previously  paid;  such  person  would  be  required  to  repay  the 
tax  to  the  exporter  or  to  obtain  the  exporter's  written  consent  to 
his  receiving  the  credit  or  refund.  The  Treasury  would  be  author- 
ized to  prescribe  necessary  regulations  for  administering  these  pro- 
visions.22 

Substances  used  to  produce  animal  feed. — An  exemption  from  the 
feedstock  tax  would  be  provided  for  nitric  acid,  sulfuric  acid,  phos- 
phoric acid,  or  ammonia  (or  methane  used  to  produce  ammonia) 
used  in  a  qualified  animal  feed  use  by  the  manufacturer,  producer, 


2 1  Tax  rates  would  not  be  reduced  below  the  levels  shown  in  Table  6  even  if  the  producer 
price  index  declines. 

22  Rules  similar  to  the  rules  of  sec.  4221(b)  (regarding  sales  for  further  manufacture  or  export 
for  excise  tax  purposes)  would  apply  in  determining  proof  of  export. 
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or  importer,  or  else  sold  for  use  (or  for  resale  for  ultimate  use)  in  a 
qualified  animal  feed  use.23  Qualified  animal  feed  use  would  mean 
any  use  in  the  manufacture  or  production  of  animal  feed  or  animal 
feed  supplements,  or  of  ingredients  used  in  animal  feed  or  animal 
feed  supplements.  If  tax  is  paid  and  a  substance  is  subsequently 
used  in  a  qualified  animal  feed  use,  under  Treasury  regulations, 
the  person  so  using  the  substance  would  be  entitled  to  a  credit  or 
refund  (without  interest)  of  the  tax  paid.  Conversely,  if  an  exemp- 
tion is  allowed  and  a  substance  is  subsequently  sold  or  used  for  a 
non-animal  feed  purpose,  the  person  so  selling  or  using  the  sub- 
stance would  be  subject  to  tax  as  if  he  had  manufactured  the  sub- 
stance. 

Effective  date 

The  amendments  to  the  tax  on  feedstock  chemicals  would  be  ef- 
fective from  January  1,  1985. 

Termination  date 

The  tax  would  expire  after  September  30,  1990,  with  a  provision 
for  earlier  expiration  if  the  sum  of  Superfund  tax  revenues  equals 
$6.47  billion  (discussed  above  under  the  petroleum  tax). 

Environmental  toxics  tax 

Imposition  of  tax 

The  amendment  would  impose  a  tax  on  (1)  the  release  of  any 
hazardous  substance,24  and  (2)  the  receipt  of  a  hazardous  waste  for 
disposal  at  a  hazardous  waste  disposal  facility. 

Hazardous  waste  subject  to  the  disposal  tax  (item  (2)  above) 
would  include  any  waste  (1)  which  is  identified  or  listed  under  sec- 
tion 3001  of  the  Solid  Waste  Disposal  Act  (SWDA)  as  in  effect  on 
the  date  of  enactment  of  the  proposal,  other  than  waste  the  regula- 
tion of  which  has  been  suspended  by  Congress,  and  (2)  which  is  sub- 
ject to  recording  or  recordkeeping  requirements  under  sections 
3002  and  3004  of  that  Act.  The  tax  would  not  apply  to  any  wastes 
which  are  exempt  from  regulation  as  a  hazardous  waste  under  sec- 
tion 3001  of  the  SWDA  as  of  the  date  of  enactment.  If  any  waste  is 
subsequently  determined  by  EPA  to  pose  a  potential  danger  to 
human  health  and  environment,  following  studies  under  section 
8002  of  the  SWDA,  and  if  EPA  promulgates  regulations  for  the  dis- 
posal of  such  waste,  the  amendment  directs  EPA  to  transmit  to 
Congress  a  recommendation  for  imposing  a  tax  (if  any)  on  the  dis- 
posal or  long-term  storage  of  such  waste.  This  tax  could  actually  be 
imposed  only  when  authorized  by  legislation. 

Hazardous  waste  disposal  facilities  would  mean  any  disposal  fa- 
cility issued  a  permit  or  accorded  interim  status  under  section  3005 
of  the  SWDA.  The  term  "disposal",  in  turn,  would  mean  the  dis- 
charge, deposit,  injection,  dumping,  or  placing  of  any  hazardous 


23  The  animal  feed  exemption  is  also  included  in  S.  51  itself,  effective  on  the  date  of  enact- 
ment of  that  bill. 

24  For  these  purposes,  the  terms  "release"  and  "hazardous  substance"  (as  well  as  the  term 
"environment")  would  have  the  meanings  assigned  by  CERCLA.  This  is  distinct  from  the  term 
"hazardous  waste,"  which  would  be  subject  to  tax  on  disposal  and  is  specially  defined  by  the 
amendment. 
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waste  into  or  on  any  land,  air,25  or  water  so  that  such  hazardous 
waste  may  enter  the  environment. 

Tax  rates 

The  tax  would  be  imposed  on  three  categories  of  waste,  depend- 
ing upon  the  type  of  waste  and  the  method  of  release  or  disposal 
involved: 

(1)  Land  disposal  methods. — A  tax  at  $150  per  ton  would  be  im- 
posed for  hazardous  waste  (as  defined  by  the  amendment)  disposed 
of  by  landfill,  by  surface  impoundment,  or  in  waste  piles.26 

(2)  Federally  permitted  releases. — A  tax  of  $75  per  ton  would  be 
imposed  on  hazardous  substances  (as  defined  by  CERCLA)  released 
in  compliance  with  federally  permitted  release. 

(3)  Other  releases. — A  $150  per  ton  rate  would  apply  to  hazardous 
substances  (as  defined  by  CERCLA)  released  in  any  other  manner. 

The  tax  would  generally  be  imposed  on  a  "wet- weight"  basis  (i.e., 
including  the  volume  of  water  which  is  part  of  the  hazardous  sub- 
stance or  waste).  However,  under  the  amendment,  Treasury  is  au- 
thorized to  issue  regulations  providing  that,  if  the  owner  or  opera- 
tor of  a  hazardous  waste  disposal  or  hazardous  substance  handling 
facility  can  establish  the  water  content  of  the  hazardous  waste  or 
substance  deposited  or  released,  then  the  owner  or  operator  could 
elect  to  pay  a  tax  (at  the  general  rates)  on  the  weight  of  the  haz- 
ardous weight  reduced  by  the  weight  of  such  water  (i.e.,  on  a  "dry- 
weight"  basis). 

Exemptions 

As  indicated  above,  the  disposal  of  hazardous  waste  which  is 
exempt  from  regulation  under  RCRA  would  not  be  subject  to  the 
tax.  Specific  exclusions  from  the  disposal  tax  are  also  provided  for 
(1)  the  disposal  of  any  waste  in  the  course  of  carrying  out  a  remov- 
al or  remedial  action  under  CERCLA,  provided  that  the  disposal  or 
storage  is  carried  out  in  accordance  with  a  plan  approved  by  EPA 
or  the  State,  and  (2)  any  waste  removed  from  a  facility  listed  on 
the  National  Priorities  List. 

Procedure  and  administration 

Liability  for  tax. — The  tax  would  be  imposed  on  the  owner  or  op- 
erator of  the  qualified  hazardous  waste  disposal  facility  (generally 
in  the  case  of  hazardous  waste  disposal),  or  the  owner  or  operator 
of  the  hazardous  substance  handling  or  treatment  facility  (general- 
ly in  the  case  of  releases  of  hazardous  substances).  In  the  case  of 
disposal  at  an  off-site  facility,  the  tax  would  be  imposed  at  the  time 
that  the  owner  or  operator  of  the  facility  signs  (or  is  required  to 
sign)  the  manifest  or  shipping  paper  accompanying  the  hazardous 
waste.  In  the  case  of  onsite  facilities,  the  tax  would  be  imposed  at 
the  time  at  which  the  description  and  quantity  of  the  hazardous 
waste  are  entered,  or  required  to  be  entered,  in  the  operating 
record. 


25  Thus,  under  this  definition,  the  emission  of  hazardous  waste  into  the  atmosphere  would 
constitute  a  taxable  disposal. 

26  The  latter  two  terms  would  be  defined  by  reference  to  the  regulations  under  sec.  3005  of  the 
SWDA. 
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Credit  for  prior  tax. — The  amendment  provides  that,  if  a  person 
pays  tax  on  the  long-term  storage  of  a  hazardous  waste,27  and  the 
same  person  subsequently  disposes  of  the  waste,  a  credit  would  be 
allowed  against  the  otherwise  applicable  disposal  tax  for  any  tax 
previously  paid  on  the  storage  of  the  waste.  If  a  person  pays  tax  on 
the  long-term  storage  of  a  waste  and  subsequently  delivers  that 
waste  to  another  person,  who  is  the  owner  or  operation  of  a  quali- 
fied disposal  facility,  a  credit  would  be  allowed  to  the  first  person 
against  any  tax  subsequently  due  from  that  person  on  the  disposal 
or  long-term  storage  of  a  hazardous  waste.28 

Information  reporting. — The  amendment  would  require  any 
person  who  disposes  of  hazardous  waste  subject  to  the  tax  (or  stores 
such  waste  for  the  year  or  more)  to  keep  records  and  comply  with 
rules  and  regulations  established  by  the  Treasury  Department  to 
ensure  proper  assessment  and  collection  of  the  tax.  The  Treasury 
Department  would  be  directed  to  consult  with  EPA  to  ensure  that 
records,  statements,  and  returns  for  tax  purposes  be  consistent,  to 
the  extent  possible,  with  reports  required  to  be  submitted  to  EPA 
under  the  Solid  Waste  Disposal  Act.  As  part  of  this  coordination, 
the  Treasury  could  require  any  generator,  transporter,  disposer,  or 
long-term  storer  of  hazardous  wastes  to  submit  to  the  Treasury 
copies  of  records  or  reports  required  under  the  SWDA,  the  Marine 
Protection,  Research  and  Sanctuaries  Act,  the  Clean  Air  Act,  the 
Clean  Water  Act,  the  Atomic  Energy  Act,  the  Uranium  Mill  Tail- 
ings Radiation  Control  Act,  the  Toxic  Substances  Control  Act,  or 
the  Safe  Drinking  Water  Act. 

Allocation  to  Superfund 

Revenues  from  the  tax  (technically,  amounts  equivalent  to  these 
revenues)  would  be  allocated  to  the  Superfund  under  the  appropri- 
ate provision  of  CERCLA. 

Effective  date 

The  tax  would  be  effective  for  hazardous  waste  received  for  dis- 
posal or  placed  into  long-term  storage  on  or  after  January  1,  1986 
(i.e.,  on  a  prospective  basis  only).29 

Study 

The  amendment  would  require  the  Secretary  of  the  Treasury,  in 
consultation  with  the  EPA  Administrator,  to  submit  to  Congress 
not  later  than  January  1,  1987,  and  annually  thereafter  through 
1989,  (1)  a  report  on  the  amount  of  revenues  being  collected  by  the 
environmental  toxics  tax  imposed  under  the  amendment,  and  (2) 
the  Secretary's  recommendations  (if  any)  for  changes  in  the  tax. 
These  would  include  recommended  changes  in  order  to  (a)  raise  the 
amount  of  revenue  originally  anticipated  from  the  tax,  (b)  ensure 


27  The  amendment  does  not  specifically  impose  tax  on  the  long-term  storage  of  hazardous 
waste;  however,  it  is  understood  that  such  a  tax  is  intended. 

28  For  purposes  of  implementing  these  rules,  in  the  case  of  fungible  wastes,  a  "last-in  first- 
out"  presumption  would  apply. 

29  The  amendment  does  not  contain  a  specific  termination  date  for  the  tax;  however,  the  trust 
fund  itself  would  be  extended  for  five  years  only  (i.e.,  through  September  30i  1990).  Additionally, 
authority  to  collect  all  Superfund  taxes  would  expire  when  aggregate  revenues  during  the  reau- 
thorization period  reached  $7.5  billion. 
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that  the  tax  is  discouraging  the  environmentally  unsound  disposal 
of  waste,  and  (c)  ensure  that  the  tax  is  being  collected  with  maxi- 
mum administrative  feasibility.  The  Treasury  Secretary  would  fur- 
ther be  required  to  study  and  recommend  to  Congress  whether  tax 
should  be  imposed  on  (1)  releases  of  certain  pesticides  identified 
under  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act,  and 
(2)  chemicals  which,  according  to  the  International  Agency  For  Re- 
search on  Cancer,  have  substantial  evidence  of  carcinogenicity. 

Corporate  net  receipts  tax 

General  rules. — The  amendment  would  impose  a  0.014  percent 
tax  on  the  net  receipts  of  any  corporation  in  excess  of  $75  million 
for  any  taxable  year.  Net  receipts  would  be  defined  as  the  excess  (if 
any)  of  gross  receipts  over  the  costs  of  goods  sold  by  the  taxpayer 
for  the  taxable  year. 

For  purposes  of  the  net  receipts  tax,  all  members  of  a  controlled 
group  of  corporations  30  would  be  treated  as  one  taxpayer.  A  simi- 
lar rule  would  apply,  under  Treasury  regulations,  to  trades  or  busi- 
nesses (whether  or  not  incorporated)  which  are  under  common  con- 
trol. The  tax  would  apply  to  an  unrelated  business  (within  the 
meaning  of  Code  sec.  512)  of  a  tax-exempt  orgnaization  to  the 
extent  that  net  receipts  from  unrelated  trades  or  businesses  exceed- 
ed $75,000,000. 

Effective  date. — The  net  receipts  tax  would  be  effective  for  tax- 
able years  beginning  after  December  31,  1985. 

Termination  date. — The  tax  would  not  apply  to  any  taxable  year 
beginning  after  December  31,  1990.  Authority  to  collect  the  petrole- 
um, feedstock  chemical,  waste  end  and  corporate  net  receipts  taxes 
would  terminate  earlier  if  total  Superfund  revenues  during  the  re- 
authorization period  equal  or  exceed  $7.5  billion. 

Allocation  to  Superfund. — Revenues  from  the  net  receipts  tax 
(technically,  amounts  equivalent  to  these  revenues)  would  be  depos- 
ited in  the  Superfund. 

Study  of  imported  derivatives  tax 

In  connection  with  extending  and  expanding  the  chemical  feed- 
stocks tax,  the  amendment  would  direct  the  Treasury  Department 
to  study  the  economic  effects  of  the  feedstocks  tax  and  the  feasibili- 
ty and  desirability  of  imposing  a  tax  on  imported  derivatives  of 
substances  subject  to  the  tax.  This  study  would  be  required  to  de- 
velop the  methodology  for  selecting  the  list  of  substances  and  to 
list  the  substances  which  would  be  subject  to  such  a  tax  and  their 
corresponding  item  numbers  in  the  Tariff  Schedules  of  the  United 
States.  The  International  Trade  Commission  ("ITC")  would  further 
be  directed  to  study  the  trade  effects  of  the  feedstocks  tax  with  and 
without  a  tax  on  imported  derivatives  and  the  means  of  making  a 
tax  on  derivatives  compatiable  with  current  international  trade 
agreements.  The  Treasury  would  be  required  to  submit  the  list  of 
potential  taxable  substances  by  March  1,  1985,  and  the  full  Treas- 
ury report  would  be  due  June  1,  1985.  The  ITC  report  would  be  due 
4  months  after  the  Treasury  list  is  submitted. 


30  Determined  using  a  50-percent  test  and  without  regard  to  the  special  rules  regarding  insur- 
ance companies  (sec.  1563(aX4))  and  tax-exempt  employees'  trusts  (sec.  1563(eX3XO). 
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C.  S.  596  (Sen.  Bradley)31—  "Superfund  Extension  and 
Improvement  Act  of  1985" 

Overview 

S.  596  ("The  Superfund  Extension  and  Improvement  Act  of 
1985"),  introduced  by  Senator  Bradley,  is  intended  to  provide  $7.5 
billion  of  financing  for  the  Superfund  over  a  five-year  period.  Fi- 
nancing is  derived  from  three  primary  revenue  sources:  (1)  an  ex- 
tension of  the  petroleum  and  feedstock  chemicals  taxes  at  present 
law  rates;  (2)  a  waste  end  tax  identical  to  that  provided  in  S.  14, 
introduced  by  Senators  Moynihan  and  Bentsen;  (3)  a  net  receipts 
tax  on  corporations  with  annual  gross  revenues  in  excess  of  $50 
million.  Financing  would  also  include  $44  million  per  year  of  gen- 
eral revenue  appropriations.  The  non-tax  aspects  of  the  bill  are 
generally  identical  to  S.  51,  as  reported  by  the  Committee  on  Envi- 
ronment and  Public  Works  (discussed  in  section  IV,  above);  howev- 
er, the  bill  would  also  include  a  target  cleanup  schedule  for  Super- 
fund  sites. 

Petroleum  and  feedstock  chemicals  taxes 

The  bill  would  extend  the  petroleum  and  feedstock  chemicals 
taxes  at  their  present  law  rates,  from  October  1,  1985,  through  Sep- 
tember 30,  1990.  These  taxes  would  terminate  earlier  than  Septem- 
ber 30,  1990,  if  the  Secretary  of  the  Treasury,  in  a  manner  pre- 
scribed by  regulations,  reasonably  estimates  that  the  sum  of  the 
amounts  received  in  the  Treasury  by  reason  of  the  petroleum,  feed- 
stock chemicals,  and  waste  end  taxes  will  equal  or  exceed  $7.28  bil- 
lion. 

Waste  end  tax 

A  waste  end  tax  identical  to  that  included  in  S.  14  would  be  im- 
posed under  the  bill  (see  description  of  S.  14  above).  This  tax  would 
be  effective  from  January  1,  1986,  through  September  30,  1990. 

Corporate  net  receipts  tax 

Imposition  of  tax. — The  bill  would  impose  a  tax  on  the  net  re- 
ceipts of  any  corporation  which  has  a  gross  receipts  in  excess  of  $50 
million  for  any  taxable  year.  The  tax  would  be  imposed  at  a  rate  of 
0.083  percent  of  taxable  net  receipts,  defined  as  the  excess  (if  any) 
of  gross  receipts  over  the  cost  of  goods  sold  by  the  taxpayer  for  the 
taxable  year.  The  method  for  determining  cost  of  goods  sold  for 
purposes  of  this  tax  would  be  established  by  Treasury  regulations. 

For  purposes  of  the  net  receipts  tax,  all  members  of  a  controlled 
group  of  corporations  would  be  treated  as  one  taxpayer.  A  con- 
trolled group  would  be  determined  using  a  50-percent  test  without 
regard  to  the  special  rules  regarding  insurance  companies  (sec. 
1563(a)(4))  and  tax-exempt  employees'  trusts  (sec.  1563(e)(3)(C)).  A 
similar  rule  would  apply,  under  Treasury  regulations,  to  trades  or 
businesses  (whether  or  not  incorporated)  which  are  under  common 
control.  The  tax  would  apply  to  unrelated  business  taxable  income 
(within  the  meaning  of  Code  sec.  512)  of  a  tax-exempt  organization, 


31  As  a  result  of  a  clerical  error,  an  identical  bill  was  also  introduced  as  S.  607. 
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but  only  when  gross  receipts  from  unrelated  trades  or  businesses 
exceeded  $50  million. 

Effective  date. — The  net  receipts  tax  would  be  effective  for  tax- 
able years  beginning  after  December  31,  1985. 

Termination  date. — The  tax  would  not  apply  to  any  taxable  year 
beginning  after  December  31,  1990. 

Trust  fund  provisions 

The  trust  fund  provisions  of  the  bill  are  identical  to  those  of  S. 
51,  as  reported  by  the  Committee  on  Environment  and  Public 
Works  (see  description  of  S.  51  above.)  Thus,  the  bill  would  author- 
ize general  revenue  appropriations  to  the  Superfund  of  $44  million 
per  year  for  fiscal  years  1986  through  1990  and  would  retain  the 
present  law  Superfund  expenditure  purposes. 

The  bill  would  termiante  the  authority  to  collect  all  Superfund 
taxes  when,  and  if,  cumulative  Superfund  revenues  (not  including 
interest,  cost  recoveries,  and  fines)  during  the  reauthorization 
period  total  $7.5  billion. 

Non-tax  provisions 

The  non-tax  provisions  of  the  bill  are  similar  to  S.  51,  as  reported 
by  the  Committee  on  Environment  and  Public  Works.  However, 
the  bill  also  includes  a  specific  cleanup  schedule  for  Superfund 
sites,  which  sets  a  goal  of  completing  remedial  action  at  all  facili- 
ties listed  on  the  National  Priorities  List  (as  of  the  date  of  enact- 
ment), to  the  maximum  extent  practicable,  within  five  years.  This 
would  be  accomplished  by  commencing  remedial  investigations  and 
feasibiliity  studies  for  these  facilities  at  a  rate  of  130  or  more  facili- 
ties per  year,  and  commencing  actual  remedial  actions,  at  an  equiv- 
alent rate,  beginning  at  1986.  The  bill  would  also  set  a  goal  of 
adding  1,600  new  facilities  to  the  National  Priorities  List  by  Janu- 
ary 1,  1988,  with  investigations  and  studies  of  these  sites  being  con- 
ducted at  a  target  rate.  Finally,  the  bill  would  require  that  prelimi- 
nary assessments  of  all  facilities  listed  on  the  Emergency  and  Re- 
medial Response  Information  System  (ERRIS)  list  as  of  the  date  of 
enactment  be  completed  by  January  1,  1987. 

D.  S.  886  (Sen.  Proxmire)— "Hazardous  Waste  Reduction  Act  of 

1985" 

Overview 

S.  886  ("The  Hazardous  Waste  Reduction  Act  of  1985"),  intro- 
duced by  Senator  Proxmire,  would  impose  a  tax  on  all  forms  of 
land  and  ocean  disposal  of  hazardous  waste  which  are  regulated  by 
the  Resource  Conservation  and  Recovery  Act  (RCRA).  The  tax 
would  be  imposed  at  a  rate  of  $20  per  ton  on  disposal  methods 
other  than  injection  wells,  which  would  be  taxed  at  a  $5  per  ton 
rate.  Hazardous  waste  rendered  nonhazardous  within  one  year  of 
receipt  at  a  treatment,  storage,  or  disposal  facility  would  receive  a 
full  credit  for  the  tax  paid  on  such  waste.  The  tax  is  intended  to 
raise  $286  million  per  year,  as  part  of  a  comprehensive  Superfund 
financing  package.  The  tax  is  intended  to  create  economic  incen- 
tives for  the  treatment,  as  opposed  to  land  disposal  (other  than  un- 
derground injection),  of  hazardous  waste. 
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Imposition  of  tax 

The  bill  would  impose  tax  on  (1)  the  receipt  of  taxable  hazardous 
waste  in  any  qualified  hazardous  waste  management  unit,  (2)  the 
receipt  of  taxable  hazardous  waste  for  export  or  for  ocean  disposal 
(pursuant  to  a  permit  under  section  102  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972  (33  U.S.C.  1412)),  and  (3)  the 
placement  of  any  hazardous  wastes  in  any  other  facility  or  loca- 
tion. Taxable  hazardous  waste  would  mean  hazardous  waste  (in- 
cluding "toxic"  and  "characteristic"  waste)  that  is  identified  or 
listed  under  section  3001  of  the  Solid  Waste  Disposal  Act  (SWDA) 
as  of  the  date  of  enactment  of  the  bill,  and  which  is  not  thereafter 
delisted.  The  term  "hazardous  waste"  would  have  the  same  mean- 
ing provided  by  section  1004  of  the  SWDA  and  the  regulations 
thereunder.  Thus,  substances  (including  household  wastes)  which 
are  not  treated  as  hazardous  wastes  under  section  1004  would  not 
be  subject  to  tax.  If  EPA  lists  or  identifies  additional  hazardous 
wastes  under  section  3001  of  the  SWDA  after  January  1,  1985,  then 
EPA  would  be  required  simultaneously  to  transmit  to  Congress  rec- 
ommendations concerning  the  taxation  of  such  waste.32 

A  qualified  hazardous  waste  management  unit  is  defined  as  (1) 
the  structure  in  or  on  which  hazardous  waste  is  placed,  which 
structure  isolates  the  hazardous  waste  within  a  qualifying  treat- 
ment, storage,  or  disposal  facility,  or  (2)  if  the  waste  is  not  placed 
in  or  on  a  structure,  the  smallest  area  of  land  on  or  in  which  haz- 
ardous waste  is  placed.  Qualifying  facilities  are  defined  as  those  op- 
erating pursuant  to  a  permit  or  interim  status  under  sec.  3005  of 
the  SWDA,  or  under  the  an  equivalent  State  program  authorized 
by  sec.  3006  of  that  Act. 

The  tax  would  not  apply  to  placement  of  hazardous  waste  on  the 
premises  of  the  person  generating  the  waste,  if  the  wastes  are  held 
for  a  period  shorter  than  that  which  would  require  the  generator 
to  obtain  a  permit  under  the  SWDA  (generally  90  days).  Further, 
this  tax  would  not  apply  to  a  waste  generator  who  generates  less 
than  100  kilograms  of  hazardous  waste  in  any  calendar  month 
(small  quantity  generators).  In  addition,  the  tax  would  not  apply  to 
facilities  or  locations  (including  wastewater  storage  or  treatment 
tanks)  which  are  exempt  from  the  permit,  interim  status,  and 
manifest  requirements  under  subtitle  C  of  the  SWDA,  as  in  effect 
on  the  date  of  enactment  of  the  bill. 

Tax  rates 

General  rate. — The  tax  would  be  imposed  at  a  rate  of  $20  per  ton 
for  taxable  hazardous  waste  disposed  of  by  any  method  other  than 
underground  injection.  This  rate  would  apply  to  all  other  forms  of 
land  disposal  or  storage  (including  landfills,  surface  impoundments, 
waste  piles,  and  land  treatment),  as  well  as  to  treatment  facilities 
which  do  not  render  waste  nonhazardous  within  one  year  of  receipt 
(see  discussion  of  exemptions  from  tax,  below).  The  $20  per  ton  rate 
would  also  apply  to  export  or  ocean  disposal  and  to  the  placement 


32  The  bill  further  specifies  that,  in  the  case  of  solid  wastes  required  to  be  studied  under  sec- 
tion 8002(f)  or  (p)  of  the  SWDA,  no  tax  could  be  imposed  unless  provided  by  legislation. 
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of  taxable  hazardous  waste  at  non-RCRA  facilities,  including  haz- 
ardous waste  treated  or  disposed  of  in  violation  of  RCRA  permits. 

Special  rate  for  underground  injection. — A  $5  per  ton  tax  rate 
would  apply  to  taxable  hazardous  waste  injected  into  an  under- 
ground well  that  is  operating  pursuant  to  a  permit  (or  interim 
status)  under  the  SWDA,  and  for  which  a  permit  is  also  in  effect 
under  part  C  of  the  Safe  Drinking  Water  Act.  The  term  "under- 
ground injection  well"  has  the  same  meaning  as  in  the  Safe  Drink- 
ing Water  Act  and  the  regulations  promulgated  thereunder. 

Adjustment  of  tax  rates. — The  bill  directs  the  Treasury  Depart- 
ment to  adjust  tax  rates,  beginning  in  1986,  if  necessary,  to  ensure 
the  receipt  of  anticipated  revenues.  Under  this  provision,  before 
October  1,  1986  and  each  subsequent  year  of  the  reauthorization 
period,  the  Treasury  would  be  required  to  estimate  the  actual 
amount  of  revenues  to  be  derived  from  the  tax  during  the  fiscal 
year  beginning  that  October  1.  (These  estimates  could  be  based  on 
the  prior  experience  of  the  tax,  together  with  other  relevant  infor- 
mation.) If  the  estimated  fiscal  year  revenues  are  less  than  $286 
million,  Treasury  would  be  required  to  increase  the  tax  rates  for 
that  fiscal  year  by  a  percentage  which  Treasury  estimates  would 
result  in  $336  million  of  revenues  during  the  fiscal  year.  This  ad- 
justment would  apply  proportionately  to  the  general  $20  tax  rate 
and  the  $5  tax  rate  for  disposal  by  underground  injection.33 

Exemptions  from  tax 

As  indicated  above,  various  categories  of  wastes  (including  small 
generator  wastes,  mining  wastes,  temporarily  stored  hazardous 
wastes,  and  effluents  discharged  under  Clean  Water  Act  permits) 
would  be  excluded  from  the  definition  of  taxable  hazardous  waste 
under  the  bill.  The  bill  also  provides  the  following  exemptions  from 
otherwise  applicable  tax: 

Treatment  or  conversion  of  hazardous  waste. — An  exemption 
from  tax  (or  a  credit  for  tax  paid)  would  be  allowed  for  the  quali- 
fied treatment  or  conversion  of  taxable  hazardous  waste  which  is 
completed  within  one  year  of  after  the  first  taxable  receipt  or 
placement  of  the  waste.34  Qualified  treatment  or  conversion  would 
include  any  method,  technique,  or  process  which  changes  taxable 
hazardous  waste  into  a  substance  which  is  no  longer  a  taxable  haz- 
ardous waste.  The  exemption  would  not  apply  to  the  application  of 
waste  onto,  or  its  incorporation  into,  the  soil  surface  ("land  treat- 
ment"), or  to  any  method  which  violates  any  substantive  require- 
ment of  Federal  or  State  law  relating  to  the  management  of  tax- 
able hazardous  waste,  including  requirements  relating  to  dust  sup- 
pression and  to  hazardous  waste  used  as  a  fuel.  The  exemption  also 
would  not  apply  to  qualified  wastewater  treatment  facilities;  these 
facilities  are  the  subject  of  a  separate  exemption  (discussed  below). 

The  treatment  or  conversion  exemption  would  generally  take  the 
form  of  a  credit  (or  refund)  for  tax  paid  by  the  person  accomplish- 
ing the  treatment  or  conversion  at  the  time  that  the  hazardous 


33  The  adjustment  to  a  $336  million  revenue  level  appears  to  be  designed  to  compensate  for 
earlier  revenue  shortfalls  z  nd  to  ensure  that  aggregate  revenues  are  at  least  equal  to  the  origi- 
nally intended  level. 

34  The  Treasury  would  p\omulgate  rules  for  applying  the  one-year  limitation  to  fungible  haz- 
ardous waste. 
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waste  waslxriginally  received  at  the  qualified  management  unit  (as- 
suming that  no  previous  credit  is  allowable  to  the  same  person  for 
the  same  waste).  This  credit  (or  refund)  would  be  allowed  in  the 
same  manner  as  for  an  overpayment  of  the  tax.  If  the  qualified 
treatment  or  conversion  is  completed  before  the  time  for  payment 
of  tax,  no  tax  would  be  imposed  on  the  relevant  waste. 

Wastewater  treatment  facilities. — An  exemption  would  be  provid- 
ed for  certain  wastewater  treatment  facilities  that  have  a  permit  in 
effect  under  section  402  of  the  Clean  Water  Act,  and  that  are  re- 
quired to  comply  with  ground  water  monitoring  requirements  gen- 
erally applicable  to  facilities  permitted  under  section  3005(c)  of  the 
SWDA.  A  qualified  wastewater  treatement  facilities  is  defined  as  a 
surface  impoundment  which  contains  treated  wastewater  during 
the  secondary  or  tertiary  phase  of  biological  treatment,  or  which 
holds  treated  wastewater  between  treatment  and  discharge.  Effec- 
tive November  8,  1988,  this  exemption  would  be  limited  to  facilities 
that  are  in  compliance  with  the  minimum  technological  require- 
ments of  the  SWDA  (sec.  3004(o)(l)(A)),  or  that  meet  the  SWDA  re- 
quirements relating  to  interim  status  surface  impoundments. 

Certain  Superfund  responses. — No  tax  would  be  imposed  on  the 
receipt  or  placement  of  hazardous  waste  in  the  course  of  carrying 
out  any  removal  or  remedial  action  under  CERCLA,  provided  that 
(1)  the  removal  or  remedial  action  is  carried  out  in  accordance  with 
a  plan  approved  by  the  EPA  or  the  State,  and  (2)  the  release  or 
threatened  release  which  caused  the  removal  or  remedial  action  oc- 
curred before  October  1,  1985. 

Movement  from  closed  interim  status  facilities. — No  tax  would  be 
imposed  on  waste  removed  from  a  facility  operating  with  interim 
status  under  the  SWDA,  if  such  removal  is  pursuant  to  an  EPA 
order  closing  the  facility,  and  the  waste  is  subsequently  received  at 
a  facility  holding  a  permit  under  the  SWDA  (or  an  equivalent  State 
program). 

Procedure  and  administration 

Liability  for  tax. — The  tax  would  be  paid  by  the  owner  or  opera- 
tor of  a  qualified  hazardous  waste  management  unit;  by  the  person 
holding  the  permit  for  ocean  disposal  under  section  102  of  the 
Marine  Protection,  Research,  and  Sanctuaries  Act  of  1972;  or,  in 
the  case  of  export,  by  the  person  exporting  the  taxable  hazardous 
waste.  In  the  case  of  other  placements  of  taxable  hazardous  waste, 
tax  would  be  imposed  on  the  person  placing  the  waste  in  the  rele- 
vant facility  or  location. 

Timing  of  payment. — The  tax  would  be  due  at  the  close  of  the 
calendar  quarter  during  which  the  waste  became  subject  to  tax. 

Credits  for  prior  payment. — Under  Treasury  regulations,  if  tax  is 
imposed  with  respect  to  any  waste,  and  a  second  tax  is  subsequent- 
ly paid  upon  the  receipt  of  the  waste  at  a  qualified  management 
unit  (or  paid  for  wastes  that  are  exported  or  burned  at  sea),  then  a 
credit  or  refund  would  be  allowed  to  the  person  who  paid  the  first 
tax.  The  amount  of  this  credit  would  be  limited  to  the  lesser  of  the 
tax  imposed  on  the  first  taxable  event  or  the  tax  paid  by  reason  of 
the  second  event.  Such  a  credit  (or  refund)  would  be  treated  in  the 
same  manner  as  an  overpayment  of  tax;  however,  no  interest 
would  be  paid  on  credited  (or  refunded)  amounts. 
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If  tax  is  first  imposed  upon  the  receipt  of  taxable  hazardous 
waste  at  a  surface  impoundment,  and  the  waste  is  later  received  at 
an  underground  injection  well,  a  credit  (or  refund)  would  be  al- 
lowed for  the  amount  by  which  the  tax  imposed  upon  receipt  at  the 
surface  impoundment  exceeds  the  tax  paid  upon  receipt  at  the  un- 
derground injection  well  (i.e.,  $15  per  ton  at  the  unadjusted  tax 
rates).  Thus,  the  net  tax  on  waste  stored  for  more  than  a  year  prior 
to  underground  injection  would  be  $10  per  ton  ($20  plus  $5  minus 
$15). 

Credits  or  refunds  would  also  be  allowed  where  tax  is  paid  with 
respect  to  waste  later  subjected  to  qualified  treatment  or  conver- 
sion processes  (see  discussion  of  treatment  or  conversion  exemption 
above).  This  credit  would  not  be  allowed  to  duplicate  an  earlier 
credit  received  under  the  rules  described  in  the  preceding  para- 
graphs. 

Information  reporting  and  recordkeeping  requirements. — The  bill 
would  require  persons  subject  to  tax  to  keep  records  and  to  comply 
with  rules  and  regulations  prescribed  by  the  Treasury  Department 
to  ensure  proper  assessment  and  collection  of  the  tax.  The  Treas- 
ury would  be  directed  to  consult  with  the  EPA  and  the  Army  Corps 
of  Engineers  to  ensure  that  records,  statements,  and  returns  for 
tax  purposes  are  consistent,  to  the  extent  possible,  with  the  reports 
required  to  be  submitted  to  the  EPA  under  the  Solid  Waste  Dispos- 
al Act,  the  Safe  Drinking  Water  Act,  and  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972.  As  part  of  this  coordination, 
the  Treasury  could  require  any  person  who  is  required  to  maintain 
records  under  those  Acts  to  submit  copies  of  such  records  (or  re- 
ports) or  otherwise  to  make  them  available  to  the  Treasury. 

Allocation  to  Super  fund 

Revenues  from  the  tax  (technically,  amounts  equivalent  to  these 
revenues)  would  be  deposited  in  the  Superfund  under  the  appropri- 
ate CERCLA  provision. 

Effective  date 

The  tax  would  be  effective  for  hazardous  waste  received,  placed, 
or  exported  on  or  after  January  1,  1986. 

Termination  date 

The  tax  imposed  by  the  bill  would  expire  on  September  30,  1990. 
Studies 

The  bill  would  require  the  Secretary  of  the  Treasury  to  submit  to 
Congress,  not  later  than  April  1,  1986,  a  report  on  the  implementa- 
tion of  the  waste  end  tax.  Additionally,  not  later  than  January  1, 
1987,  the  Secretary  of  the  Treasury  would  be  required  to  submit  to 
Congress  recommendations  (if  any)  for  a  waste  end  tax  that  would 
(1)  raise  $286  million  per  year,  and  (2)  be  designed  to  discourage 
the  disposal  of  hazardous  wastes  in  an  environmentally  unsound 
manner  (and  to  accomplish  this  with  maximum  administrative  fea- 
sibility). 
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E.  S.  955  (Sens.  Mitchell  and  Chafee)— "Superfund  Revenue  Act 

of  1985" 

Overview 

This  bill  is  intended  to  raise  $7.5  billion  for  the  Superfund  (not 
including  interest  and  recoveries)  over  a  five-year  period,  from  the 
following  revenue  sources:  (1)  an  extension  of  the  petroleum  tax 
(Code  sec.  4611)  at  a  1.13  cent  per  barrel  rate;  (2)  an  extension  of 
the  chemical  feedstocks  tax  (sec.  4661)  on  the  same  taxable  sub- 
stances as  under  present  law,  but  at  higher  rates  that  are  indexed 
for  inflation  (beginning  in  1986);  (3)  a  single-rate  tax  on  the  treat- 
ment, storage,  disposal,  or  export  of  hazardous  waste  (also  indexed 
for  inflation);  and  (4)  a  tax  on  corporate  earnings  and  profits  (as  de- 
fined by  the  bill)  in  excess  of  $5,000,000  per  year.  Superfund  financ- 
ing would  also  include  $187.5  million  per  year  of  general  revenue 
appropriations. 

Petroleum  tax 

The  bill  would  increase  the  present  law  environmental  excise  tax 
on  petroleum  from  0.79  cents  per  barrel  tax  to  1.13  cents  per 
barrel,  effective  from  October  1,  1985.  This  tax  would  apply 
through  September  30,  1990. 

Tax  on  feedstock  chemicals 

Tax  rates 

The  bill  would  impose  tax  on  the  same  chemical  feedstocks  that 
are  taxed  under  current  law  (sec.  4661).  However,  tax  rates  would 
be  set  at  the  lower  of  IV2  percent  of  estimated  wholesale  price  or 
$5.35  per  ton,  in  accordance  with  the  following  table  (Table  9): 

Table  9. — Chemical  Tax  Rates  Under  Present  Law  and  Proposed 
Rates  Under  S.  955 

[Tax  rates  per  ton,  before  any  inflation  adjustment] 

Substance  Present  law  ^rates^ 

Organic  substances: 

Acetylene 

Benzene 

Butadiene 

Butane 

Butylene 

Ethylene 

Methane 

Napthalene 

Propylene 

Toluene 

Xylene 

Inorganic  substances: 

Ammonia 

Antimony 


$4.87 

$5.35 

4.87 

5.35 

4.87 

5.35 

4.87 

4.87 

4.87 

5.11 

4.87 

5.35 

3.44 

3.44 

4.87 

5.35 

4.87 

5.35 

4.87 

5.14 

4.87 

5.35 

2.64 

2.64 

4.45 

5.35 
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Table  9. — Chemical  Tax  Rates  Under  Present  Law  and  Proposed 
Rates  Under  S.  955 — Continued 

[Tax  rates  per  ton,  before  any  inflation  adjustment] 


Substance 


Present  law 


Proposed 
rates 


Antimony  trioxide 

Arsenic 

Arsenic  trioxide 

Barium  sulfide 

Bromine 

Cadmium 

Chlorine 

Chromite 

Chromium 

Cobalt 

Cupric  oxide 

Cupric  sulfate 

Cuprous  oxide 

Hydrochloric  acid 

Hydrogen  fluoride 

Lead  oxide 

Mercury 

Nickel 

Nitric  acid 

Phosphorus 

Potassium  dichromate 
Potassium  hydroxide... 

Sodium  dichromate 

Sodium  hydroxide 

Stannic  chloride 

Stannous  chloride 

Sulfuric  acid 

Zinc  chloride 

Zinc  sulfate 


3.75 

5.35 

4.45 

5.35 

3.41 

5.35 

2.30 

5.35 

4.45 

5.35 

4.45 

5.35 

2.70 

3.03 

1.52 

1.52 

4.45 

5.35 

4.45 

5.35 

3.59 

5.35 

1.87 

5.35 

3.97 

5.35 

0.29 

0.93 

4.23 

5.35 

4.14 

5.35 

4.45 

5.35 

4.45 

5.35 

0.24 

3.03 

4.45 

5.35 

1.69 

5.35 

0.22 

5.35 

1.87 

5.35 

0.28 

2.79 

2.12 

5.35 

2.85 

5.35 

0.26 

0.77 

2.22 

5.35 

1.90 

5.35 

Starting  in  1986,  the  rates  specified  in  the  table  would  be  adjust- 
ed for  inflation.  In  the  case  of  organic  substances,  the  inflation  ad- 
justment for  any  year  would  be  the  percentage  by  which  the  aver- 
age producer  price  index  for  basic  organic  chemicals,  for  the  12- 
month  period  ending  in  September  of  the  preceding  year,  exceeds 
the  comparable  average  of  the  index  for  the  12-month  period 
ending  in  September  1984.  In  the  case  of  inorganic  substances,  the 
inflation  adjustment  for  any  year  would  be  the  percentage  by 
which  the  average  producer  price  index  for  basic  inorganic  chemi- 
cals for  the  12-month  period  ending  in  September  of  the  preceding 
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year,  exceeds  the  comparable  averages  for  the  12-month  period 
ending  in  September  1984. 35 

Effective  date 

The  amendments  to  the  tax  on  feedstock  chemicals  would  be  ef- 
fective on  October  1,  1985. 

Termination  date 

The  tax  would  expire  on  September  30,  1990. 
Tax  on  hazardous  waste 
Imposition  of  tax 

The  bill  would  impose  a  tax  on  (1)  the  receipt  of  hazardous  waste 
at  any  qualified  hazardous  waste  facility,  and  (2)  the  export  of  haz- 
ardous waste. 

Hazardous  waste  subject  to  the  tax  would  include  any  waste 
having  the  characteristics  identified  under  or  listed  pursuant  to 
section  3001  of  the  Solid  Waste  Disposal  Act  (SWDA)  as  in  effect  on 
the  date  of  enactment  of  the  bill,  other  than  waste  the  regulation 
of  which  has  been  suspended  by  Congress. 

Qualified  hazardous  waste  facilities  would  mean  any  facility  (in- 
cluding disposal  and  other  facilities):  (1)  which  qualifies  for  authori- 
zation to  operate  under  section  3005(e)  of  the  SWDA,  or  (2)  which 
has  a  valid  permit  under  section  3005  of  that  Act  (or  a  State  pro- 
gram authorized  by  section  3006  of  the  SWDA). 

Tax  rates 

The  tax  would  be  imposed  at  a  flat  rate  of  $3.65  per  metric  ton 
(approximately  1.1  English  tons)  of  hazardous  waste  subject  to  the 
tax. 

The  tax  would  generally  be  imposed  on  the  full  amount  of  waste 
received  at  a  hazardous  waste  facility.  However,  in  the  case  of  on- 
site  waste  water  treatment  facilities,  the  taxpayer  could  elect  to 
have  tax  imposed  on  the  amount  of  hazardous  waste  generated  at 
the  site  (which  excludes  non-hazardous  materials  added  to  the 
waste  stream  prior  to  treatment). 

The  tax  rate  would  be  adjusted  for  inflation,  beginning  in  calen- 
dar year  1986,  by  increasing  the  $3.65  tax  rate  by  the  percentage  (if 
any)  by  which  the  GNP  implicit  price  deflator  for  the  preceding 
calendar  year  exceeds  the  deflator  for  calendar  year  1984. 

Procedure  and  administration 

Liability  for  tax. — The  tax  would  be  imposed  on  the  owner  or  op- 
erator of  the  qualified  hazardous  waste  facility,  or,  in  the  case  of 
export,  on  the  exporter  of  hazardous  waste. 

Avoidance  of  double  tax. — The  bill  specifies  that  no  tax  is  to  be 
imposed  upon  the  receipt  or  export  of  hazardous  waste  directly 
from  one  or  more  qualified  hazardous  waste  facilities. 


36  Tax  rates  would  not  be  reduced  below  the  levels  shown  in  Table  9,  even  if  the  producer 
price  index  declines. 
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Effective  date 

The  tax  would  be  effective  for  hazardous  waste  received  or  ex- 
ported after  September  30,  1985. 

Termination  date 

The  tax  would  terminate  on  September  30,  1990. 

Environmental  tax  on  corporate  earnings  and  profits 

Imposition  of  tax. — The  bill  v/ould  impose  an  environmental  tax 
equal  to  .003  (i.e.,  0.3  percent)  of  corporate  earnings  and  profits  in 
excess  of  $5,000,000  in  any  taxable  year.  This  tax  would  be  imposed 
on  all  corporations  other  than  S  corporations,  regulated  investment 
companies  (RICs),  and  real  estate  investment  trusts  (REITs). 

In  computing  earnings  and  profits  for  purposes  of  the  tax,  no  re- 
duction would  be  allowed  for  any  distribution  made  to  a  sharehold- 
er after  September  30,  1985,  with  respect  to  the  corporation's  stock. 
If  a  corporation  has  an  earnings  and  profits  deficit  for  any  taxable 
year  after  the  effective  date,  then  such  deficit  would  be  used  to 
reduce  its  earnings  and  profits  (if  necessary  below  zero)  for  the 
next  taxable  year  (i.e.,  perpetual  carryforward). 

The  environmental  tax  on  corporate  earnings  and  profits  would 
be  in  addition  to,  and  independent  of,  any  other  tax.  The  tax  could 
not  be  reduced  by  otherwise  available  income  tax  credits. 

Effective  date. — The  tax  on  corporate  earnings  and  profits  would 
be  effective  for  taxable  years  ending  after  September  30,  1985.  For 
taxable  years  which  include  October  1,  1985,  tax  would  be  imposed 
on  that  portion  of  earnings  and  profits  which  is  proportional  to  the 
number  of  days  in  the  corporation's  taxable  year  which  falls  after 
September  30,  1985. 

Termination  date. — The  tax  would  not  apply  to  any  taxable  year 
ending  after  September  30,  1990. 

Trust  fund  provisions 

The  bill  would  allocate  revenues  from  each  of  the  taxes  described 
above  (technically,  amounts  equivalent  to  these  revenues)  to  the 
Superfund,  under  the  appropriate  CERCLA  provision.  In  addition, 
appropriations  of  $187.5  million  per  year  would  be  authorized  from 
general  revenues,  for  fiscal  years  1986  through  1990. 

F.  S.  957  (Sens.  Bentsen  and  Wallop)— "Superfund  Excise  Tax 

Act  of  1985" 

Overview 

This  bill  would  impose  a  tax  on  the  sale,  lease,  or  import  of  tan- 
gible personal  property  by  the  manufacturer  or  importer  of  the 
property,  with  revenues  from  this  tax  being  allocated  to  the  Super- 
fund.  No  tax  would  be  imposed  on  manufacturers  or  importers  with 
less  than  $100,000  of  annual  gross  receipts  from  the  otherwise  tax- 
able sale,  lease,  or  import  of  tangible  personal  property.  A  credit 
against  the  tax  would  be  allowed  for  a  proportionate  fraction  of 
direct  material  purchases  during  the  taxable  year  (i.e.,  the  tax 
would  function  similarly  to  a  value  added  tax).  Exports  of  taxable 
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property  would  be  exempt,  as  would  sales  or  imports  by  tax-exempt 
entities. 

The  rate  of  tax  is  not  specified  by  the  bill.  The  Secretary  of  the 
Treasury  is  required  to  determine  the  tax  rate  which  would  raise 
the  amount  of  revenue  necessary  to  finance  the  Superfund  in  any 
fiscal  year. 

Imposition  of  tax 

The  bill  would  impose  tax  on  (1)  the  sale  or  leasing  of  tangible 
personal  property  in  the  United  States,  and  (2)  the  importing  of 
tangible  personal  property  into  the  United  States,  by  any  taxable 
person  in  connection  with  a  trade  or  business.  The  tax  would  be 
imposed  upon  the  manufacturer  of  tangible  personal  property  (in 
the  case  of  sale  or  leasing)  or  (in  the  case  of  imports)  on  the  import- 
er of  such  property. 

For  purposes  of  the  tax,  "manufacturing"  would  be  defined  as  ac- 
tivities in  which  labor  or  skill  is  applied  by  hand  or  machinery  to 
produce  a  new,  different,  or  useful  substance  or  acticle  of  tangible 
personal  property,  including  activities  such  as  making,  fabricating, 
processing,  refining,  mixing,  and  compounding.  The  bill  further 
specifies  that  manufacturing  is  to  include  the  production  of  raw 
materials.  Manufacturing  would  not  include  services  incidental  to 
the  storage  or  transportation  of  property;  the  incidental  prepara- 
tion of  property  by  a  retailer  or  wholesaler  (including  routine  as- 
semblage); or  the  production  (i.e.,  growing,  harvesting,  etc.)  of  un- 
processed agricultural  products  (except  timber)  or  unprocessed  food 
products. 

The  tax  would  be  limited  to  manufacturers  or  importers  with  an 
aggregate  taxable  amount  of  $100,000  or  more  for  the  relevant  tax- 
able period  (generally,  the  taxable  year).  For  purposes  of  this  rule, 
all  members  of  affiliated  groups  of  corporations  (under  sec.  1504(a)) 
would  be  treated  as  one  taxpayer.  Under  Treasury  regulations,  all 
trades  or  businesses  which  are  subject  to  common  control  (whether 
or  not  incorporated)  would  be  treated  as  a  single  taxpayer. 

Tax  rate  and  taxable  amount 

The  tax  would  be  imposed  on  the  sale  price  charged  by  the  seller 
of  property  to  the  purchaser  thereof,  including  all  items  payable  to 
the  seller,  but  excluding  the  tax  imposed  under  the  bill,  and  any 
separately  stated  transportation  charges.  In  the  case  of  leases,  the 
tax  would  be  imposed  on  gross  lease  payments  received  during  the 
taxable  period.  Imports  would  be  taxed  according  to  their  customs 
value  plus  customs  and  other  duties.  If  no  such  value  exists,  then 
tax  would  be  imposed  on  the  fair  market  value.  Any  taxable 
amount  would  be  treated  as  received  at  the  time  that  the  taxpayer 
would  recognize  such  amount  under  its  general  method  of  account- 
ing. 

A  credit  would  be  allowed  against  the  tax  for  purchases  of  direct 
materials  during  any  taxable  period.36  This  credit  would  be  equal 


36  The  bill  does  not  specifically  define  "direct  materials."  It  appears  that  the  term  would  in- 
clude tangible  personal  property  and  raw  materials  used  directly  to  manufacture  taxable  prop- 
erty and  property  that  otherwise  would  be  taxable  for  the  export  exemption.  Taxpayers  that  sell 
or  lease  property  for  export  could  not  include  separately  stated  transportation  charges  in  com- 
puting the  credit. 
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to  the  excess  of  (1)  purchases  of  direct  materials  during  the  taxable 
period,  over  (2)  the  amount  of  such  purchases  divided  by  the  sum  of 
1  plus  the  applicable  rate  of  tax  under  the  bill,  with  this  excess  fur- 
ther being  reduced  by  an  amount  equal  to  the  tax  rate  times 
$100,000.  Excess  credits  under  this  provision  would  be  treated  as 
overpayments  of  tax  arising  on  the  due  date  of  the  relevant  return 
(if  later,  the  date  on  which  the  return  is  actually  filed).37 

The  bill  does  not  specify  the  applicable  rate  of  tax.  Tax  would  be 
imposed  at  the  rate  which  the  Secretary  of  the  Treasury  deter- 
mines to  be  necessary  to  collect  a  sufficient  amount  of  revenue  to 
finance  the  Superfund  for  the  fiscal  year  in  question.38 

Exemptions 

No  tax  would  be  imposed  on  any  property  exported  from  the 
United  States.  Additionally,  no  tax  would  be  imposed  on  the  sale  or 
importation  of  property  (1)  by  the  United  States  or  any  State  or  po- 
litical subdivision  (including  the  District  of  Columbia  and  U.S.  pos- 
sessions), or  any  agency  or  instrumentality  thereof,  or  (2)  by  any 
organization  that  is  exempt  from  Federal  income  taxation,  except 
to  the  extent  of  transactions  associated  with  an  unrelated  taxable 
businesses. 

As  indicated  above,  no  tax  would  be  imposed  on  persons  having 
an  aggregate  taxable  amount  of  less  than  $100,000  for  any  taxable 
period. 

Procedure  and  administration 

The  taxable  period  for  any  taxpayer  would  generally  be  the  tax- 
payer's taxable  year  for  income  tax  purposes;  if  no  such  year  exists, 
the  calendar  year  would  be  used.  A  taxpayer  could  also  elect  to  use 
a  quarterly  taxable  period,  or  any  other  period  allowed  by  Treas- 
ury regulations.  The  Treasury  regulations  could  further  require 
quarterly  deposits  of  estimated  tax  for  any  taxable  period.  Returns 
would  be  due  the  first  day  of  the  second  calendar  month  after  the 
end  of  any  taxable  period  (e.g.,  February  1  for  a  calendar  taxpayer 
year). 
Allocation  to  Superfund 

Revenues  from  the  tax  (technically,  amounts  equivalent  to  these 
revenues)  would  be  allocated  to  the  Superfund  under  the  appropri- 
ate CERCLA  provision. 

Effective  date 

The  tax  would  be  effective  for  taxable  periods  beginning  after 
September  30,  1985. 
Termination  date 

The  bill  does  not  provide  a  specific  termination  date  for  the  man- 
ufacturer's tax.  However,  the  Secretary  of  the  Treasury  presum- 
ably would  set  a  zero  rate  of  tax  after  Superfund  revenue  needs 
were  satisfied. 


37  It  appears  that  the  intent  of  this  credit  mechanism  is  to  impose  tax  on  value  added  in  the 
manufacture  of  tangible  personal  property  in  excess  of  $100,000. 

38  Statements  by  the  sponsors  of  the  bill  indicate  that  the  tax  rates  would  be  determined  leg- 
islatively, depending  on  the  overall  funding  needs  of  the  Superfund  and  the  other  taxes  included 
in  the  funding  base.  See  130  Cong.  Rec.  S4410  (statement  of  Sen.  Bentsen),  S4412-4413  (state- 
ment of  Sen.  Wallop),  April  18,  1985. 
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VII.  ISSUES  RELATING  TO  THE  REAUTHORIZATION  OF 
SUPERFUND 

A.  Funding  Level  of  the  Superfund  Program 

Two  main  issues  which  arise  in  considering  the  appropriate  level 
of  funding  for  the  Superfund  program  are:  (1)  the  ultimate  cost  of 
cleaning  up  all  the  sites  which  pose  an  environmental  threat;  and 
(2)  the  rate  at  which  these  sites  should  be  cleaned  up. 

The  Environmental  Protection  Agency  ("EPA")  recently  estimat- 
ed that  the  Federal  cost  of  remediating  all  current  and  future 
sites  on  the  National  Priorities  List  will  total  $9.1-14.5  billion  in 
1983  dollars.39  EPA's  best  estimate  which  incorporates  the  most 
likely  assumptions  and  best  available  data  is  $11.7  billion.  Some 
have  argued  that  these  estimates  are  too  low  because  of  optimistic 
assumptions  concerning  the  total  number  of  hazardous  sites  which 
exist  and  the  proportion  of  these  which  will  be  cleaned  up  by  pri- 
vate parties.  The  General  Accounting  Office  has  reviewed  this  esti- 
mate and  concluded  that  the  cost  of  cleanup  could  be  as  high  as 
$26  billion.40  The  Congressional  Office  of  Technology  Assessment 
estimates  that  as  many  as  10,000  sites  will  require  Superfund 
cleanup  at  an  estimated  cost  of  $100  billion  over  the  next  50 
years.41  Thus  there  is  at  present  a  large  amount  of  uncertainty 
about  the  level  of  Superfund  expenditures  required  to  clean  the  na- 
tion's hazardous  waste  sites. 

The  second  issue  related  to  funding  levels  is  the  rate  at  which 
the  sites  should  be  cleaned  up.  Hazardous  waste  cleanup  projects 
require  lengthy  analysis,  planning,  preliminary  engineering,  and 
design  work.  This  is  particularly  the  case  at  sites  where  ground- 
water contamination  is  involved.  Given  the  long  lead  time  neces- 
sary for  implementing  site  cleanups,  the  EPA  has  stated  that  it 
will  not  be  able  to  spend  productively  more  than  $5.3  billion  over 
the  1986-1990  period. 

The  Congressional  Research  Service  ("CRS")  analyzed  a  number 
of  alleged  obstacles  to  a  more  rapid  program  of  hazardous  waste 
cleanup  including  shortages  of  analytical  laboratory  capacity,  expe- 
rienced personnel,  and  permitted  storage,  treatment,  and  disposal 
facilities.  CRS  concluded  that  the  main  difficulty  in  accelerating 
the  rate  of  Superfund  cleanup  is  likely  to  be  inadequate  State 
matching  funds  rather  than  a  lack  of  adequate  laboratory  capacity, 
personnel,  or  waste  management  facilities.42 


39  U.S.  Environmental  Protection  Agency,  "Extent  of  the  Hazardous  Release  Problems  and 
Future  Funding  Needs  CERCLA  section  301(aXlXC)  Study"  (December  11,  1984),  pp.  4-10. 

40  General  Accounting  Office,  EPA 's  Preliminary  Estimates  of  Future  Hazardous  Waste  Clean- 
up Costs  are  Uncertain,  RCED-84-152  (May  7,  1984). 

41  U.S.  Congress,  Office  of  Technology  Assessment,  Superfund  Strategy,  (March  1985). 

42  U.S.  Congress,  Congressional  Research  Service,  Superfund:  How  Many  Sites?  How  Much 
Money?  (March  6,  1985). 
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It  has  been  suggested  that  given  the  uncertainty  about  the  rate 
at  which  the  Superfund  can  be  spent,  it  may  be  desirable  to  termi- 
nate the  Superfund  taxes  if  a  large  balance  builds  up  in  the  fund. 
The  1980  Act,  for  example,  contains  a  trigger  mechanism  which 
temporarily  suspends  the  feedstock  tax  if  the  Superfund  balance 
exceeds  $0.9  billion  and  would  not  fall  below  $0.5  billion  in  the  sub- 
sequent year.  This  type  of  trigger  could  guard  against  excessive 
prepayment  into  the  Superfund. 

On  the  other  hand,  opponents  of  this  type  of  trigger  argue  that  it 
effectively  would  enable  the  EPA  to  control  the  level  of  Superfund 
taxes  by  manipulating  the  rate  at  which  outlays  are  made  from  the 
Superfund.  In  addition,  taxpayers  would  be  less  certain  about  their 
potential  Superfund  tax  liability  over  the  5-year  reauthorization 
period.  It  is  also  argued  that  without  the  assurance  of  adequate 
revenues,  preliminary  planning  and  design  activities  will  be  ham- 
pered, and  the  ultimate  schedule  of  cleanup  could  be  significantly 
delayed.  Finally,  given  the  lead  time  necessary  to  plan  cleanup 
projects,  the  Superfund  tax  might  be  triggered  off  just  as  the 
demand  for  Fund  resources  sharply  rises  in  the  construction  phase 
of  the  program. 

B.  General  Revenue  Share  of  Superfund  Expenditures 

The  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  established  an  excise  tax  on  certain  chemical 
feedstocks  and  petroleum  as  the  primary  revenue  source  for  the 
Federal  Superfund;  through  fiscal  1984,  appropriations  from  gener- 
al revenues  have  amounted  to  12.2  percent  of  revenues  from  taxes 
and  general  appropriations.  The  Superfund  was  intended  to  cover 
the  cost  of  cleaning  sites  only  where  liability  could  not  be  traced  to 
a  private  party. 

Payers  of  the  feedstock  tax  have  challenged  the  equity  of  this 
tax.  First,  the  economic  beneficiaries  of  the  prior  use  of  cheap 
waste  disposal  practices  include:  past  customers  of  products  fabri- 
cated in  waste  producing  plants,  past  stockholders,  and  past  work- 
ers. However,  the  burden  of  the  Superfund  feedstock  tax  falls  on 
current  customers,  shareholders,  and  workers.  Thus,  there  may  be 
no  direct  connection  between  past  beneficiaries  of  cheap  waste  dis- 
posal practices  and  the  individuals  who  currently  bear  the  burden 
of  the  feedstock  tax.  Second,  companies  who  pay  to  remediate  all 
sites  for  which  they  are  responsible  (whether  voluntarily  or  under 
court  order)  are,  in  effect,  taxed  twice  under  the  feedstock  tax. 
Third,  the  current  excise  tax  is  assessed  on  chemical  feedstocks 
rather  than  on  the  actual  hazardous  wastes  which  are  commonly 
found  in  abandoned  disposal  sites.  Companies  outside  of  the  chemi- 
cal industry  that  generated  these  hazardous  wastes  are  not  directly 
taxed  under  current  law.  Even  if  the  disposal  of  hazardous  wastes 
were  taxed,  as  some  have  suggested,  there  would  be  no  direct  link 
between  current  taxpayers  and  past  waste  disposers. 

On  these  grounds,  it  can  be  argued  that  general  revenues  should 
finance  a  larger  share  of  Superfund  expenditures.  Unlike  many  of 
the  other  trust  funds  supervised  by  the  Treasury  (e.g.,  the  airport 
and  airway,  highway,  and  inland  waterway  trust  funds),  the  payers 
of  Superfund  taxes  do  not  directly  benefit  from  the  facilities  which 
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are  built  and  maintained  by  the  Superfund.  In  Western  Europe, 
general  revenue  financing  is  the  approach  generally  followed  for 
funding  the  remediation  of  abandoned  waste  sites. 

Advocates  of  the  feedstock  tax  argue  that  it  is  appropriate  and 
equitable  to  place  the  financial  burden  of  cleaning  up  hazardous 
waste  sites  on  the  industries  responsible  for  creating  the  prob- 
lem.43 This  approach  has  been  followed  in  other  instances  where 
Congress  has  made  the  judgment  that  responsibility  for  a  present 
problem  or  condition  more  properly  attaches  to  a  particular  seg- 
ment of  the  economy  rather  than  the  entire  body  of  taxpayers  who 
provide  general  revenue.  For  example,  under  the  Black  Lung  Bene- 
fits program,  benefits  to  diseased  coal  miners  and  survivors  are  fi- 
nanced by  an  excise  tax  on  current  coal  production.  Also,  under  the 
Surface  Mining  and  Reclamation  Act,  reclamation  of  former  sur- 
face mining  sites  is  financed  by  a  fee  on  coal  production.  Finally,  it 
is  argued  that  in  view  of  the  size  of  the  Federal  budget  deficit  it 
would  be  irresponsible  to  finance  a  significant  amount  of  hazardous 
waste  cleanup  from  general  revenues. 

In  light  of  the  Federal  budget  deficit,  as  an  alternative  to  general 
revenue  appropriations,  a  number  of  broad-base  tax  alternatives 
have  been  proposed  to  finance  a  portion  of  the  Superfund.  These 
proposals  include  corporate  taxes  that  would  be  computed  on  the 
basis  of  net  receipts,  manufacturing  value  added,  and  earnings  and 
profits  (see  below).  Such  taxes  would  spread  the  cost  of  cleanup 
broadly  over  all  corporations. 

C.  Chemical  Feedstock  Tax 

CERCLA  imposed  an  excise  tax  on  42  chemical  feedstocks  and  on 
petroleum.  The  main  criterion  for  determining  which  feedstocks 
would  be  subject  to  tax  was  the  prevalence  of  hazardous  wastes  de- 
rived from  these  feedstocks.  The  basic  feedstock  tax  rates  were  set 
at  $4.87/ton  for  petrochemicals,  $4.45/ton  for  inorganic  chemicals, 
and  $0.0079/barrel  for  petroleum.44  These  rates  were  necessary  to 
achieve  a  $1.6  billion  Superfund  program  over  five  years  and  to  al- 
locate 65  percent  of  the  tax  burden  to  petrochemicals,  20  percent  to 
inorganic  chemicals,  and  15  percent  to  petroleum.  This  allocation 
was  based  on  the  respective  proportions  of  derived  wastes  found  in 
hazardous  waste  sites.  In  addition,  the  feedstock  rates  were  limited 
to  2  percent  of  wholesale  price  (based  on  data  available  in  1980). 

Exemptions  were  granted  for  methane  or  butane  used  as  a  fuel; 
ammonia,  sulfuric  acid,  and  nitric  acid  used  in  the  production  of 
fertilizer;  sulfuric  acid  produced  as  a  byproduct  of  air  pollution  con- 
trol; and  chemicals  derived  from  coal.  In  addition,  section  1019  of 
the  Deficit  Reduction  Act  of  1984  clarified  that  exemptions  also 
would  apply  to  specified  feedstocks  used  in  the  production  of  cer- 
tain fuels  and  transitory  chemicals  which  occur  in  metal  refining 
processes. 


43  According  to  one  study,  the  chemical  and  allied  products  industries  are  responsible  for  pro- 
ducing 84  percent  of  the  contaminants  found  at  national  priority  list  sites.  See:  Management 
Analysis  Center,  Inc.  Financing  Superfund:  An  Analysis  of  CERCLA  Taxes  and  Alternative  Rev- 
enue Approaches  (June  1984),  p.  38. 

44  Compounds  (e.g.,  arsenic  trioxide)  were  taxed  at  a  fraction  of  the  rate  imposed  on  their  con- 
stituents (i.e.,  arsenic)  based  on  percentage  composition. 
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The  feedstock  tax  has  been  criticized  as  being  arbitrary  and  po- 
tentially damaging  to  industry.  Under  current  law,  feedstock  taxes 
are  not  based  on  either  the  degree  of  hazard  associated  with  wastes 
derived  from  these  feedstocks  or  the  volume  of  hazardous  waste 
produced  from  these  chemicals.  Thus,  it  is  argued  that  a  tax  on  the 
disposal  of  certain  hazardous  wastes  more  equitably  places  the 
burden  of  the  tax  on  the  wastes  which  are  being  cleaned  up  by  the 
Superfund. 

On  the  other  hand,  proponents  of  the  feedstock  tax  argue  that  it 
is  successful  in  accomplishing  the  stated  goal  of  financing  the  Su- 
perfund program  through  taxes  paid  by  the  industries  that  account 
for  most  of  the  problem  which  led  Congress  to  establish  the  pro- 
gram. According  to  a  report  prepared  for  the  EPA,  71  percent  of  all 
regulated  hazardous  wastes  are  produced  by  the  chemical  and  pe- 
troleum refining  industries  which  are  the  primary  payors  of  the 
feedstock  tax.45  Most  hazardous  wastes  or  substances  are  made 
from  the  feedstocks  subject  to  tax;  the  vast  majority  of  those  sub- 
stances ranked  highly  hazardous  at  waste  sites  are  taxed  feedstocks 
or  their  derivatives. 

D,  Effect  of  Feedstock  Tax  on  Trade 

Under  current  law,  imports  of  feedstocks  are  subject  to  tax,  as 
are  imports  of  petroleum  and  petroleum  products,  but  imports  of 
derivatives  produced  from  taxed  feedstocks  are  not  subject  to  tax. 
It  is  argued  that  the  the  feedstock  tax  subsidizes  imports  derived 
from  taxed  chemicals,  and  encourages  U.S.  chemical  companies  to 
manufacture  offshore.  Imported  products  that  are  derived  from 
feedstocks  that  would  have  been  taxable  if  produced  or  sold  in  the 
Unites  States  escape  tax  and  are,  in  effect,  subsidized  by  the  Super- 
fund  tax.  For  example,  batteries  consist  mostly  of  lead  and  lead 
oxide.  Lead  oxide  is  a  taxable  feedstock;  however,  imported  batter- 
ies are  not  taxed.  Thus,  disregarding  transportation  costs,  imported 
automobile  batteries  (made  with  untaxed  lead  oxide)  have  a  cost 
advantage  over  those  produced  in  the  United  States.  Similarly,  ex- 
ports of  U.S,-produced  batteries  suffer  from  a  cost  disadvantage  rel- 
ative to  foreign-produced  batteries. 

While  the  feedstock  tax  could,  in  theory,  harm  U.S.  trade,  it  is 
unlikely  that  the  actual  damage  to  the  U.S.  chemical  industry  is 
large.  The  maximum  tax  imposed  by  current  law  on  any  chemical 
is  2.0  percent  of  the  manufacturing  cost  estimated  in  1980.  By  com- 
parison, the  value  of  the  dollar  against  a  group  of  11  major  foreign 
currencies  increased  by  about  10  percent  over  the  last  6  months  of 
1984,  effectively  raising  the  price  of  U.S.  chemical  exports  by  that 
amount.46  While  some  segments  of  the  chemical  industry  are 
highly  competitive,  the  recent  growth  in  petrochemical  imports  ap- 
pears to  be  attributable  largely  to  the  appreciation  of  the  dollar 
against  foreign  currencies  and  to  competition  from  plants  estab- 


45Westat,  Inc.,  National  Survey  of  Hazardous  Waste  Generators  and  Treatment,  Storage  and 
Disposal  Facilities  Regulated  Under  RCRA  in  1981,  (April  1984). 

46  U.S.  Congress,  Congressional  Research  Service,  Memorandum  prepared  for  the  House  Com- 
mittee on  Energy  and  Commerce  Subcommittee  on  Commerce,  Transportation,  and  Tourism, 
(March  21,  1985),  p.  7. 
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lished  near  low  cost  sources  of  natural  gas  in  the  Middle  East  and 
elsewhere.47 

Since  foreign  manufacturers  of  chemical  imports  did  not  gener- 
ate the  wastes  found  in  U.S.  disposal  sites,  it  is  difficult  to  argue 
that  they  should  pay  to  clean  them  up.  (However,  some  chemical 
imports  are  used  in  manufacturing  processes  which  generate  haz- 
ardous wastes.)  Without  a  doubt  many  environmental  regulations 
(e.g.,  the  Clean  Water  Act,  the  Clean  Air  Act,  the  Toxic  Substance 
Control  Act,  the  Solid  Waste  Disposal  Act,  the  Occupational  Safety 
and  Health  Act,  etc.)  raise  the  cost  of  manufacturing  in  the  United 
States.  However,  Congress  has  not  provided  systematic  trade  relief 
to  offset  the  effects  of  any  such  regulations  or  taxes  which  affect 
the  costs  of  domestically  produced  goods. 

Current  law  does  not  provide  an  exemption  for  feedstocks  that 
are  exported.  Some  argue  that  such  an  exemption  is  necessary  to 
prevent  U.S.  producers  of  exported  feedstocks  from  being  adversely 
affected,  vis-a-vis  foreign  producers  of  these  materials,  in  their  at- 
tempt to  compete  for  the  business  of  foreign  purchasers.  However, 
it  can  be  argued  that  an  export  exemption  would  adversely  affect 
U.S.  purchasers  of  feedstocks,  since  they  will  have  to  compete 
against,  for  example,  Canadian  or  Mexican  manufacturers  who 
would  be  able  to  purchase  feedstocks  on  a  tax-free  basis.  These  for- 
eign purchasers  could  ship  derivatives  back  to  the  U.S.  and  set 
prices  without  having  to  take  account  of  the  tax  paid  with  respect 
to  U.S.  purchasers  and  users  of  feedstocks. 

E.  Tax  on  Hazardous  Waste 

Several  basic  issues  arise  in  the  discussion  of  a  tax  on  hazardous 
waste  in  the  context  of  financing  the  Superfund  program:  incentive 
effects;  predictability  of  revenues;  administrative  concerns;  trade 
effects;  and  appropriate  financing  sources  for  the  particular  ex- 
penditures authorized  under  the  program. 

In  analyzing  the  effects  of  proposed  taxes  on  hazardous  waste  it 
is  useful  to  distinguish  between  "disposal"  and  "generation"  taxes. 
Under  a  waste  disposal  tax,  wastes  that  enter  the  environment  are 
subject  to  tax.  Treatment,  reclamation,  and  recycling  of  waste  is 
exempt;  however,  residual  wastes  from  these  processes  that  enter 
the  environment  are  subject  to  tax.  Under  a  waste  generation  tax, 
the  generation  of  waste,  rather  than  its  disposal,  is  subject  to  tax. 
S.  14  (Senators  Moynihan  and  Bentsen)  and  S.  886  (Senator  Prox- 
mire)  are  structured  generally  as  disposal  taxes,  while  S.  955  (Sena- 
tors Mitchell  and  Chafee)  includes  a  generation-type  tax  on  hazard- 
ous waste.  The  Administration's  waste  tax  proposal  can  be  viewed 
as  a  hybrid  approach  combining,  in  effect,  a  relatively  low-rate  gen- 
eration tax  on  all  hazardous  waste  with  a  surtax  on  certain  types 
of  disposal. 

Incentive  effects 

A  rationale  for  a  disposal  tax,  like  other  pollution  taxes,  is  that 
the  market  price  of  disposal  does  not  reflect  the  full  cost  to  society. 


47  Data  Resources,  Inc.,  Superfund  and  the  International  Competitive  Position  of  the  Chemical 
Industry,  testimony  presented  to  the  Subcommittee  on  Commerce,  Transportation,  and  Tuurism 
of  the  House  Committee  on  Energy  and  Commerce,  (March  21,  1985). 
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Even  waste  that  is  properly  disposed  of,  in  a  facility  regulated 
under  the  provisions  of  the  Resource  Conservation  and  Recovery 
Act  (RCRA),  may  still  pose  some  long-term  risk  to  the  public  health 
and  welfare.  Accidental  releases  can  occur  in  the  transport  of  haz- 
ardous wastes  and  at  disposal  facilities.  Property  values  around  dis- 
posal facilities  may  be  reduced.  If  the  owner  of  a  hazardous  waste 
facility  becomes  insolvent,  the  cost  of  maintaining  the  facility  is 
shifted  to  the  government.  Thus,  in  theory,  disposal  tax  rates 
should  vary  with  the  degree  of  hazard  associated  with  each  type  of 
waste  and  the  environmental  soundness  of  the  disposal  method  em- 
ployed. A  disposal  tax  based  solely  on  the  social  cost  of  waste  dis- 
posal would  generally  exempt  proper  treatment  and  recycling  of 
hazardous  wastes  and  tax  only  the  untreated  hazardous  residuals 
from  these  processes  upon  ultimate  disposal. 

A  disposal  tax,  unlike  a  feedstock  tax,  has  the  effect  of  creating 
direct  economic  incentives  for  waste  reduction  and  treatment. 
First,  at  the  production  level,  there  is  an  incentive  to  adopt  manu- 
facturing processes  which  generate  smaller  amounts  of  the  more 
toxic,  highly  taxed  wastes.  Second,  at  the  treatment  stage,  there  is 
an  incentive  to  recycle  and  otherwise  reduce  the  volume  of  hazard- 
ous wastes  which  must  be  disposed.  Finally,  at  the  disposal  stage, 
there  is  an  incentive  to  use  safer  methods  of  waste  disposal  which 
are  taxed  at  a  lower  rate.  Thus,  the  tax,  administered  by  the  Inter- 
nal Revenue  Service,  could  supplement  the  environmental  statutes 
administered  by  EPA  in  attempting  to  achieve  environmental 
goals. 

It  is  unclear,  however,  if.  adequate  information  exists  about  the 
degree  of  hazard  of  different  wastes  and  the  environmental  sound- 
ness of  alternative  disposal  methods  to  design  a  rational  disposal 
tax.  According  to  the  Office  of  Technology  Assessment  (which  sup- 
ports the  concept  of  a  disposal  tax)  there  is  insufficient  scientific 
data  to  determine  whether  deep  well  injection  is  a  highly  safe 
method  of  long-term  disposal.  A  tax  which  provided  lower  tax  rates 
or  exemptions  for  certain  types  of  treatment  or  disposal  could  in- 
crease the  amount  of  waste  flowing  into  less  heavily  taxed  disposal 
and  treatment  methods.  If  these  low  tax  rates  and  exemptions  are 
based  on  inadequate  scientific  data,  such  a  tax  could  actually  in- 
crease the  amount  of  environmental  damage  imposed  on  society  by 
the  disposal  of  hazardous  waste.  For  example,  under  the  Adminis- 
tration's proposal,  deep  well  injection  would  in  many  cases  be 
taxed  at  a  lower  rate  than  biological  waste  water  treatment.  The 
inability  to  define  adequately  hazardous  wastes  and  to  determine 
their  relative  harmfulness  is  the  primary  reason  why  countries 
such  as  France  and  Germany,  which  tax  the  discharge  of  pollut- 
ants into  waterways,  have  not  enacted  taxes  on  hazardous  waste 
disposal. 

A  waste  generation  tax  would  promote  environmental  policy  by 
discouraging  the  generation  of  hazardous  waste;  however,  unlike  a 
disposal  tax,  it  would  not  create  an  incentive  or  disincentive  for 
any  particular  method  of  treatment  or  disposal.  A  waste  genera- 
tor's choice  among  treatment  and  disposal  methods  would  be  deter- 
mined primarily  by  the  costs  of  alternative  technologies  and  EPA 
regulations,  rather  than  by  the  tax  Code. 
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Predictability  of  revenues 

Twenty-three  States  currently  employ  or  have  employed  some 
form  of  waste-based  tax.48  The  General  Accounting  Office  (GAO) 
recently  studied  the  experience  with  waste-end  taxes  in  New  York, 
California,  and  New  Hampshire,  and  concluded  that  49 

.  .  .  the  three  states  (1)  have  not  collected  the  revenues 
they  anticipated,  (2)  have  not  determined  if  the  tax 
achieved  its  objective  of  encouraging  more  desirable  waste 
management  practices,  and  (3)  were  concerned  that  a  simi- 
lar federal  tax  may  reduce  state  tax  revenues  or  increase 
the  incentive  to  illegally  dispose  of  hazardous  waste.  In  ad- 
dition, GAO  found  that  in  order  to  implement  similar  fed- 
eral waste-end  taxes,  more  data  are  needed  on  the  types 
and  quantities  of  waste  generated  and  the  treatment,  stor- 
age, and  disposal  methods  used.  These  data  are  necessary 
to  accurately  estimate  revenue,  measure  change  in  dispos- 
al practices,  and  assure  compliance  with  the  tax. 

The  revenue  shortfalls  in  these  States  were  39  percent  in  Califor- 
nia, 73  percent  in  New  York,  and  93  percent  in  New  Hampshire. 
Florida  replaced  its  waste-end  tax  with  a  feedstock  tax  in  1983 
after  discovering  that  administrative  costs  exceeded  revenues.50 
The  State  experience  with  disposal  taxes  raises  the  issue  that  a 
revenue  shortfall  might  also  occur  at  the  Federal  level. 

Part  of  the  revenue  shortfalls  experienced  at  the  State  level  are 
due  to  out-of-State  disposal  of  wastes.  This  type  of  tax  avoidance 
would  not  affect  a  Federal  level  disposal  tax,  except  to  the  extent 
hazardous  wastes  are  exported  from  the  country.  A  second  explana- 
tion is  that  most  of  the  State  disposal  taxes  have  been  enacted 
since  1980  and  are  relatively  new.  This  "learning  curve"  syndrome 
may  be  responsible  for  the  80-percent  revenue  shortfall  in  the  Fed- 
eral disposal  tax  enacted  in  the  CERCLA  of  1980  to  fund  the  Post- 
closure  Liability  Trust  Fund.51  A  third  cause  of  persistent  revenue 
shortfalls  is  that  the  disposal  tax  creates  incentives  for  waste  man- 
agement, both  by  legal  and  illegal  means.  California,  in  one  year, 
experienced  a  28-percent  decline  in  reported  waste,  including  a  66- 
percent  decline  in  extremely  hazardous  wastes,  after  enacting  a 
waste-end  tax.52  In  combination  with  State  level  waste  end  taxes,  a 
Federal  disposal  tax  could  raise  the  effective  tax  rate  on  disposal  to 
the  point  where  serious  revenue  shortfalls  might  occur  at  both 
levels  of  government. 

At  the  State  level,  it  appears  that  some  of  the  hazardous  waste 
reduction  is  due  to  "midnight"  dumping,  waste  blending,  question- 
able recycling  and  treatment  operations,  and  under-reporting  of 
waste  volumes.53  Under-reporting  is  particularly  difficult  to  detect 


48  Fred  C.  Hart  Associates,  Inc.  "CERCLA  Funding  Options,"  pp.  21-22. 

49  GAO,  State  Experiences  With  Taxes  on  Generators  or  Disposers  of  Hazardous  Waste  (May  4, 
1984),  p.  ii. 

50  ICF,  Inc.  "Briefing  on  CERCLA  Tax  Alternatives,"  prepared  for  the  Environmental  Protec- 
tion Agency,  part  II,  p.  14. 

51  According  to  the  most  recent  IRS  data,  the  post-closure  tax  raised  an  average  of  only  $1.5 
million  per  quarter  in  the  first  two  quarters  of  fiscal  1984  relative  to  fiscal  year  budget  esti- 
mates of  $8  million  per  quarter  and  projections  of  $25  million  per  quarter  when  the  tax  was 
enacted  in  1980. 

52  ICF,  Inc.  "Briefing  on  CERCLA  Tax  Alternatives,"  part  II,  p.  20. 
88  Ibid.,  pp.  18-19. 
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in  the  case  of  on-site  disposal,  since  the  waste  producer  and  dispos- 
er are  the  same  party.  This  could  be  a  significant  problem  for  a 
Federal  waste-end  tax  because  96  percent  of  all  hazardous  waste 
are  disposed  of  on  site.54  As  a  result,  some  argue  that  an  improper- 
ly designed  waste-end  tax  could  seriously  undermine  compliance 
with  the  RCRA  reporting  requirements. 

Ultimately,  there  may  be  a  conflict  between  the  two  major  goals 
of  a  disposal  tax — the  provision  of  revenue  for  the  Superfund  pro- 
gram and  the  encouragement  of  proper  treatment  of  hazardous 
wastes.  To  the  extent  that  the  tax  applies  only  to  those  disposal 
practices  which  cause  environmental  harm  and  is  successful  in  dis- 
couraging such  practices,  the  revenues  generated  by  the  tax  will 
decrease.  However,  the  experience  with  the  Superfund  program  in- 
idcates  that  the  revenue  needs  for  cleaning  up  old  sites  are  likely 
to  increase  over  time. 

Hazardous  waste  generation  is  a  considerably  larger  tax  base 
than  hazardous  waste  disposal  (because  waste  that  is  treated  is  not 
excluded).  Thus,  to  raise  an  equal  amount  of  revenue,  a  lower  rate 
of  tax  is  required  if  waste  generation,  rather  than  disposal,  is  sub- 
ject to  tax.  At  a  lower  tax  rate,  a  waste  generation-type  tax  is  less 
likely  to  result  in  midnight  dumping,  and  other  causes  of  revenue 
shortfall,  than  is  a  disposal-type  tax.  Also,  tax  revenues  from  a  gen- 
eration-type tax  are  likely  to  be  more  stable  than  a  tax  imposed  on 
particular  types  of  disposal,  since  it  is  more  difficult  for  taxpayers 
to  reduce  waste  generation  than  it  is  to  change  disposal  methods. 

Administrative  concerns 

Some  have  questioned  whether  the  current  RCRA  regulatory 
system  is  adequate  for  assesssing,  collecting,  monitoring,  and  en- 
forcing a  waste-end  tax.  Notwithstanding  the  RCRA  regulatory 
system,  every  State  that  has  adopted  a  waste-end  tax  has  found  it 
necessary  to  develop  a  separate  reporting  system.55  The  GAO  con- 
cluded that  current  data  were  inadequate  for  determining  the 
cause  of  the  revenue  shortfalls  in  the  State  programs,  and  the 
extent  to  which  illegal  disposal  practices  may  have  increased  as  a 
result  of  taxing  hazardous  waste. 

Another  lesson  from  the  State  experience  is  the  relative  high  ad- 
ministrative cost  of  hazardous  waste  taxes.  The  current  Superfund 
tax  is  imposed  on  42  feedstocks  and  collected  from  approximately 
600  taxpayers.  On  the  other  hand,  a  hazardous  waste  tax  might  be 
imposed  on  more  than  430  wastes  regulated  under  RCRA,  and  col- 
lected from  approximately  5,000  on-site  and  off-site  hazardous 
waste  disposal  facilities.56  The  Internal  Revenue  Service  would  be 
required  to  develop  complex  regulations  covering  the  hundreds  of 
substances  involved,  and  specifying  the  taxation  of  numerous  recy- 
cling, treatment,  and  disposal  practices. 

Further,  it  is  not  clear  to  what  extent  the  RCRA  regulatory 
system  is  adequate  to  provide  the  framework  for  the  administra- 
tion of  a  tax.  For  example,  liability  for  an  excise  tax  generally  de- 
pends on  the  occurrence  of  a  taxable  event,  but  the  RCRA  system 


54  Westat  Study. 

55  ICF,  Inc.,  "Briefing  on  CERCLA  alternatives,"  p.  26. 

56  Ibid.,  p.  12. 
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is  geared  to  the  prevention  of  certain  events  (i.e.,  illegal  disposals) 
which  are  prohibited  under  that  law.  It  is  unclear  at  what  point 
legal  treatment  and/or  legal  disposal  would  require  the  payment  of 
a  tax.  Some  proposed  versions  of  a  waste  disposal  tax  would  distin- 
guish among  storage,  treatment,  and  disposal  for  purposes  of  defin- 
ing the  taxable  event  and  whether  or  not  the  tax  ever  applied  to  a 
given  volume  of  waste.  However,  the  distinctions  among  these  ac- 
tivities under  present  law  are  not  always  clear. 

In  addition,  since  RCRA  allows  approved  State  programs  to  ad- 
minister the  Federal  requirements,  it  is  unclear  to  what  extent  a 
Federal  tax  based  on  RCRA  ultimately  would  be  administered  by 
the  States,  which  could  vary  in  their  definition  of  terms  and  ad- 
ministrative practices. 

Also,  there  is  considerable  controversy  over  the  RCRA  regula- 
tions which  define  hazardous  wastes  and  various  management 
practices,  as  indicated  in  the  following  statement: 

Industry  and  environmentalists  alike,  unhappy  with 
much  of  what  they  already  see,  have  challenged  numerous 
regulations  and  are  involved  with  EPA  in  lengthy  negotia- 
tions over  the  way  those  regulations  should  ultimately 
read.  The  states,  which  administer  RCRA,  are  finding 
their  efforts  hobbled  because  promised  federal  aid  has  not 
materialized.57 

The  Congress  in  1984  adopted  amendments  to  the  RCRA  which, 
inter  alia,  control  certain  questionable  treatment  practices  under 
current  law  and  expand  the  number  of  generators  subject  to  the 
statute.  If  a  disposal  tax  is  tied  to  RCRA  statute,  the  delays  and 
frequent  changes  and  challenges  to  EPA's  regulations  could  make 
it  difficult  for  the  Internal  Revenue  Service  (IRS)  to  administer  the 
tax  and  issue  its  own  regulations. 

There  may  be  difficulty  in  administering  a  disposal  tax  where 
waste  is  stored  or  treated  in  several  waste  management  units  prior 
to  ultimate  disposal.  To  prevent  double  taxation  it  generally  will  be 
necessary  to  provide  a  credit  for  tax  paid  when  waste  is  moved 
from  one  unit  to  another.  Problems  may  arise  where  the  rate  of  tax 
varies  depending  on  the  type  of  treatment  unit.  Also,  some  types  of 
treatment  (e.g.,  neutralization  of  acids  by  the  addition  of  a  basic 
compound)  may  increase  the  amount  of  waste  material.  This  could 
result  in  a  tax  credit  for  a  larger  amount  of  waste  than  was  origi- 
nally subject  to  tax.  Such  difficulties  generally  would  be  avoided  by 
taxing  the  generation  of  hazardous  waste  (regardless  of  the  method 
of  treatment  or  disposal)  rather  than  the  disposal  of  such  waste. 

Another  issue  is  whether  a  waste  disposal  tax  should  be  levied  on 
a  wet  weight  or  dry  weight  basis.  For  example,  since  wastes  inject- 
ed into  underground  wells  are  very  dilute  (90-99  percent  water) 
taxing  disposal  on  a  wet  weight  basis  increases  the  share  of  the  tax 
burden  paid  by  underground  injection  relative  to  other  types  of 
land  disposal  (if  the  same  tax  rate  applies  to  both).  If  desired,  the 
higher  water  content  of  wastes  injected  into  underground  wells 
could  be  accounted  for  by  lowering  the  tax  rate. 


87  Chemical  Week,  "Getting  RCRA  Under  Control"  (June  9,  1982),  p.  36. 
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Some  oppose  taxing  disposal  on  a  dry  weight  basis  because  of  the 
added  administrative  burden.  The  cost  of  determining  dry  weight 
content  has  been  estimated  to  be  on  the  order  of  $20  per  barrel, 
and  can  be  more  than  the  tax  liability.  As  a  result,  some  small 
waste  generators  currently  do  not  bother  to  determine  the  dry 
weight  content  of  their  wastes  and  pay  the  existing  post-closure  tax 
on  a  wet  weight  basis.  This  may  put  small  disposers  at  a  disadvan- 
tage relative  to  large  disposers  (who  have  more  uniform  waste 
streams  and  in-house  laboratory  facilities). 

As  a  practical  matter,  it  may  be  quite  difficult  to  develop  com- 
prehensive regulations  prescribing  the  method  of  testing  each  of 
the  hundreds  of  hazardous  wastes  to  determine  accurately  the 
water  content.  For  example,  evaporative  methods  do  not  work  for 
volatile  organic  wastes,  while  the  Karl  Fischer  titration  procedure 
is  ineffective  for  testing  wastes  which  contain  significant  amounts 
of  acids  or  aldehydes.  The  regulations  would  also  have  to  specify 
the  frequency  of  sampling  for  continuous  waste  streams  because 
water  content  may  be  variable.  For  example,  in  many  waste  water 
treatment  facilities  the  diluteness  of  the  waste  stream  surges  after 
it  rains  because  storm  water  and  hazardous  waste  share  a  common 
sewer  system.  Finally,  the  regulations  will  have  to  establish  certifi- 
cation procedures  for  dry  weight  analyses  so  that  Internal  Revenue 
Service  ("IRS")  agents  can  audit  effectively  taxpayers'  claims  re- 
garding the  dry  weight  of  their  taxable  wastes. 

Trade  effect 

Like  the  feedstock  tax,  a  waste-end  tax  raises  the  price  of  manu- 
facturing certain  products  in  the  United  States.  This  effectively 
taxes  exports  and  subsidizes  imports  of  such  products.  However,  de- 
pending on  the  tax  rate  imposed,  the  impact  of  a  waste-end  tax  on 
individual  businesses  may  be  larger  than  the  feedstock  tax.  The 
feedstock  tax  in  current  law  was  designed  to  prevent  an  increase  in 
production  costs  of  more  than  2.0  percent;  however,  a  waste-end 
tax  could  amount  to  a  much  larger  percent  of  manufacturing  costs 
for  products  whose  fabrication  involves  large  volumes  of  hazardous 
wastes.  For  example,  a  1983  survey  of  off-site  disposal  charges,  pre- 
pared for  the  EPA,  found  that  the  cost  of  landfill  disposal  for  bulk 
wastes  ranged  from  $28  to  $100  per  metric  ton,  and  the  cost  of  land 
treatment  ranged  from  $5  to  $24  per  metric  ton.58  Thus  a  tax  of 
$10  dollars  per  ton  on  land  disposal,  approximately  the  rate  pro- 
posed by  the  Administration,  could  raise  the  cost  of  landfill  by  10 
to  36  percent,  and  the  cost  of  land  treatment  by  42  to  200  percent. 
Consequently,  waste-intensive  products  could  be  priced  out  of  the 
market  by  imports  from  countries  which  have  few,  if  any,  regula- 
tions governing  the  disposal  of  hazardous  waste.  In  these  cases, 
U.S.  manufacturers  might  shut  down  production  and  possibly  es- 
tablish manufacturing  operations  in  other  countries  with  weaker 
environmental  standards.  While  some  would  welcome  the  export  of 
industries  which  produce  large  volumes  of  hazardous  wastes,  the 
cost  to  the  U.S.  economy  in  terms  of  jobs  and  income  must  be  con- 
sidered. 


68  Booz-Allen,  Review  of  Activities  of  Firms  in  the  Commercial  Hazardous  Waste  Management 
Industry,  1983,  report  SW-894. 
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Appropriateness  of  revenue  source 

One  of  the  arguments  for  a  waste-end  tax  is  that  under  a  feed- 
stock tax,  the  burden  of  financing  the  Superfund  program  is  not 
properly  placed  on  many  of  the  industries  which  produced  the  haz- 
ardous wastes  which  currently  pose  an  environmental  threat.  It  is 
argued  that  since  a  waste-end  tax  could  be  more  highly  correlated 
with  the  generation  of  wastes  found  at  Superfund  sites,  it  is  a  more 
appropriate  tax  base. 

Opponents  of  a  waste-end  tax  respond  that  this  argument  is  not 
valid  to  the  extent  that  a  large  volume  of  waste  is  not  subject  to 
the  tax.  Wastes  which  are  exported,  generated  by  small  generators 
exempt  from  RCRA,  or  are  municipal  wastes  might  not  be  subject 
to  the  tax.  To  the  extent  the  tax  is  tied  to  the  existing  RCRA  regu- 
latory system,  disposal  which  falls  outside  that  system  would  not 
be  subject  to  the  tax.  Further,  those  companies  currently  disposing 
of  waste  may  not  be  the  same  companies  that  generated  the  waste 
found  in  Superfund  sites. 

F.  Post-closure  Liability  Trust  Fund 

Under  current  law,  the  Post-closure  Liability  Trust  Fund  trans- 
fers legal  liability  of  owners  and  operators  of  private  disposal  sites 
to  the  Federal  government,  provided  that  such  sites  are  operated 
and  closed  according  to  RCRA  requirements,  and  the  EPA  deter- 
mines, 5  years  after  closure,  that  there  is  no  substantial  likelihood 
of  future  release.  In  exchange  for  assuming  such  liability,  a  tax  of 
$2.13  per  dry- weight  metric  ton  was  imposed  on  the  disposal  of  haz- 
ardous wastes  at  qualified  facilities.  In  effect,  the  post-closure  tax  is 
in  lieu  of  an  insurance  premium  for  the  coverage  of  all  future 
claims  arising  from  health  and  property  damage  caused  by  a  haz- 
ardous waste  facility. 

The  Administration  proposal  would  repeal  the  Post-closure  Li- 
ability Trust  Fund  enacted  in  1980.  There  are  several  arguments 
for  repeal.  First,  no  estimate  has  been  made  of  the  liability  which 
ultimately  could  be  transferred  to  the  Federal  government  under 
this  provision.  This  liability  is  unlimited,  and  is  governed  largely 
by  State  and  local  laws  which  could  change  and  could  cover  such 
items  as  medical  expenses,  pain  and  suffering,  and  income  losses. 
Thus,  the  amount  of  claims  against  the  Fund  could  be  extremely 
large,  and  there  is  concern  that  the  Post-closure  Fund  will  have 
adequate  resources  to  compensate  the  victims  of  even  a  few  re- 
leases. This  could  necessitate  a  large  tax  increase  or  use  of  general 
revenues  to  pay  these  claims.  Second,  it  is  argued  that  the  transfer 
of  liability  to  the  government  diminishes  the  incentive  to  make 
these  facilities  safe  over  the  long  run.  Under  the  scrutiny  of  pri- 
vate insurers  (to  avoid  liability  attributable  to  CERCLA  and  State 
tort  laws),  it  is  claimed  that  facility  operators  would  continually 
strive  to  increase  safety  in  order  to  keep  premiums  low.  Little  as- 
surance that  a  future  damage  is  unlikely  results  from  a  lack  of  re- 
lease during  the  first  five  years  after  closure.  Further,  because 
storage  facilities  do  not  pay  the  tax,  a  storage  facility  which 
switched  its  status  to  that  of  a  disposal  facility  just  before  closure 
could  transfer  liability  to  the  Fund  without  ever  having  paid  the 
tax.  Other  such  mismatches  between  the  tax  and  eligibility  for 
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transfer  or  liability  may  be  possible;  for  example,  a  facility  with  an 
interim  status  permit  may  be  required  to  pay  the  disposal  tax  but, 
if  it  never  receives  a  final  RCRA  permit,  will  never  be  able  to 
transfer  liability  to  the  fund.  In  addition,  the  Post-closure  Fund 
does  not  relieve  waste  generators  and  transporters  from  legal  li- 
ability for  damages  caused  by  waste  deposited  at  a  hazardous  waste 
disposal  facility. 

On  the  other  hand,  it  is  argued  that  adequate  private  insurance 
is  not  available  to  cover  the  long-term  liability  of  operators  and 
owners  of  waste  disposal  facilities.  Non-sudden  environmental  im- 
pairment insurance  policies  may  be  cancelled  without  cause  by  the 
insurer  and  are  written  to  cover  claims  made  during  the  coverage 
period  of  the  insurance  (claims-made  basis)  rather  than  when  pollu- 
tion actually  occurs  (occurrence  basis).  Such  a  policy  would  not 
cover  any  claim  filed  after  the  termination  by  the  insurer  even  if 
the  damage  resulted  from  a  release  which  occurred  when  the  policy 
was  in  force.  Thus,  repeal  of  the  Post-closure  Fund  could  leave  the 
public  without  protection  where  a  policy  is  cancelled  without  cause 
or  a  facility  operator  becomes  insolvent.  Only  the  Federal  govern- 
ment, it  is  argued,  is  capable  of  fully  insuring  these  risks.59 

As  an  alternative  to  repeal,  one  possibility  is  to  the  limit  the  li- 
ability of  the  Post-closure  Fund  to  sites  where  the  owner  and  oper- 
ator are  insolvent  or  the  liability  of  a  private  party  cannot  be  es- 
tablished. This  would  have  the  effect  of  making  the  Post-closure 
Fund  similar  to  the  Superfund  which  covers  the  cost  of  cleanup 
where  responsible  parties  cannot  be  identified.  In  addition,  the 
Post-closure  Fund  would  supplement  the  Superfund  by  covering  li- 
ability for  damages  for  medical  costs,  income  losses,  pain  and  suf- 
fering, and  other  items  which  would  not  be  compensated  by  the  Su- 
perfund. 

G.  Natural  Resource  Damage  Claims 

Under  present  law  States  and  the  Federal  government  may  be 
compensated  for  damages  to  government-controlled  natural  re- 
sources, such  as  parks  and  wildlife.  These  damage  payments  are  in 
addition  to  actual  costs  of  cleaning  up  hazardous  substances.  The 
Administration  proposal  provides  that  the  Superfund  may  not  be 
used  to  pay  these  damage  claims.  It  is  argued  that  the  present  law 
provision  diverts  scarce  funds  from  the  principal  purpose  of  the 
program,  which  is  to  clean  up  hazardous  waste  sites  and  thus  pre- 
vent further  damage  to  individuals  as  well  as  natural  resources. 
Further,  it  is  argued  that  this  provision  exposes  the  Federal  gov- 
ernment to  enormous  potential  liabilities  for  which  no  estimates 
have  been  made.  Because  regulations  for  damage  assessment  have 
not  yet  been  issued,  only  four  States  have  filed  damage  claims; 
however,  claims  from  these  States  total  $2.7  billion.  Once  the  provi- 
sion is  fully  implemented,  the  amount  of  claims  eventually  could 
be  much  larger.  Thus,  the  Administration  viewed  it  as  unwise  to 
allow  these  amounts,  which  do  nothing  to  promote  cleanup  of  haz- 
ardous substances,  to  be  paid  from  the  Fund. 


59  See  Department  of  the  Treasury,  The  Adequacy  of  Private  Insurance  Protection  under  Sec- 
tion 107  of  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act  of  1980, 
June  1983. 
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On  the  other  hand,  supporters  of  the  current  provision  argue 
that  the  Superfund  should  be  used  to  compensate  all  costs  attribut- 
able to  hazardous  substance  releases,  and  that  cleanup  costs  are 
only  a  small  part  of  the  total  costs  which  these  releases  impose  on 
society.  In  many  cases,  governments  whose  natural  resource  are  af- 
fected adversely  will  have  to  incur  substantial  expense  to  restore  or 
replace  these  resources  if  they  are  not  paid  by  the  Fund,  since  sol- 
vent parties  responsible  for  the  damages  often  cannot  be  located. 
Of  course,  taxpayers  finance  these  restoration  or  replacement  ex- 
penditures through  additional  State  and  local  taxes.  Thus,  if  the 
Fund  pays  for  these  expenses,  they  are  borne  by  the  users  and  pro- 
ducers of  chemicals  and  their  derivatives  rather  than  a  broader 
group  of  taxpayers.  Advocates  of  this  provision  argue  that  Fund 
payment  of  these  damage  claims  results  in  a  more  equitable  distri- 
bution of  this  burden. 

H.  Broad-base  Tax  Alternatives 

Based  on  the  Office  of  Technology  Assessment  Report  and  other 
studies  indicating  the  enormous  cost  of  ultimately  cleaning  all  of 
.the  nation's  serious  hazardous  waste  sites,  some  have  argued  that 
either  general  revenues  or  a  broadly  based  tax  eventually  will  be 
necessary  to  finance  the  Superfund.  A  broad-base  tax  would  likely 
cause  less  economic  dislocation  than  an  equal  revenue  tax  on 
chemical  feedstocks  or  hazardous  waste  disposal,  the  effects  of 
which  are  concentrated  in  the  chemicals  industry. 

The  simplest  broad-base  Superfund  tax  alternative  would  be  to 
impose  a  surtax  on  the  existing  income  tax.  (A  corporate  income 
tax  surcharge  of  10  percent  was  in  effect  during  1968  and  1969,  and 
a  surcharge  of  2.5  percent  was  in  effect  in  1970.)  However,  it  is 
argued  that  a  surtax  would  be  unfair  because  a  number  of  corpora- 
tions pay  little  or  no  corporate  income  tax  under  current  law  as  a 
result  of  various  tax  preferences  such  as  the  investment  tax  credit 
and  accelerated  depreciation.  Several  alternative  broad-base  corpo- 
rate income  tax  bases  have  been  proposed:  earnings  and  profits,  net 
receipts,  and  manufacturing  value  added.  Since  these  tax  bases  are 
extremely  large,  a  very  low  tax  rate  would  generate  substantial 
revenue.  Also,  such  taxes  likely  would  produce  relatively  stable 
revenue  compared  to  more  narrow  alternatives  such  as  a  tax  on 
hazardous  waste. 

Tax  on  earnings  and  profits 

S.  955,  introduced  by  Senators  Mitchell  and  Chafee,  would 
impose  an  annual  tax  of  0.3  percent  on  corporate  earnings  and 
profits  (before  deducting  distribuitions)  in  excess  of  $5  million. 
Earnings  and  profits,  as  defined  in  section  312  and  in  regulations, 
more  closely  reflect  actual  economic  income  than  does  taxable 
income  since  many  tax  preferences  are  disregarded.  Another  ad- 
vantage of  this  proposal  is  that  only  a  relatively  small  number  of 
corporations  would  be  liable  for  this  tax  (i.e.,  corporations  with 
earnings  and  profits  greater  than  $5  million).  However,  a  disadvan- 
tage of  this  tax  is  that  many  corporations,  including  large  corpora- 
tion, do  not  currently  compute  earnings  and  profits  on  domestic  op- 
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erations  on  a  regular  basis.  Thus,  some  additional  recordkeeping  -., 
might  be  required. 

Tax  on  manufacturing  value  added 

S.  957,  introduced  by  Senators  Bentsen  and  Wallop,  would 
impose  tax  on  valued  added  in  manufacturing  by  corporations  with 
over  $100,000  of  gross  receipts.  The  tax  would  be  similar  to  the 
value  added  taxes  ("VATs")  imposed  in  many  Western  European 
countries,  except  that  it  would  not  apply  at  the  retail  (or  wholesale) 
level,  and  corporations  would  compute  their  tax  liability  using  the 
"subtractive"  rather  than  the  "credit"  method.  Under  the  subtrac- 
tive  method,  taxpayers  deduct  purchases  of  materials  from  sales  of 
taxable  commodities  in  computing  their  tax  liability,  rather  than 
having  to  claim  a  credit  for  tax  imposed  on  purchases  of  materials. 
Unlike  the  European-type  VATs,  the  proposed  tax  does  not  allow  a 
deduction  for  depreciation.  Thus  the  tax  base  includes  both  pre- 
retail  sales  of  manufactured  goods  and  gross  income  from  capital  in 
the  manufacturing  sector.  Consequently,  tax  is  to  some  extent  im- 
posed on  both  consumption  and  gross  income  (i.e.,  profits  plus  de- 
preciation) resulting  from  manufacturing. 

One  advantage  of  taxing  value  added  is  that,  under  the  General 
Agreement  on  Tariffs  and  Trade  ("GATT"),  a  VAT  is  regarded  as  a 
direct  tax  which  may  be  rebated  on  exports  and  imposed  on  im- 
ports. Such  border  tax  adjustmenets  would  minimize  adverse  trade 
consequences  that  might  arise  from  Superfund  taxes.  A  tax  on 
manufacturers  may  also  be  regarded  as  an  equitable  method  of  fi- 
nancing the  Superfund  since  most  hazardous  waste  generation  is 
associated  with  manufacturing  operations.  However,  it  could  be 
argued  that  fairness  would  dictate  that  exports  of  manufactured 
goods  not  be  exempted  from  Superfund  tax  because  the  production 
of  goods  for  export  generates  the  same  amount  of  hazardous  waste 
as  the  production  of  goods  for  domestic  consumption. 

A  disadvantage  of  a  value  added  tax  is  that  it  will  impose  addi- 
tional recordkeeping  and  compliance  costs.  Under  the  manufactur- 
ing value  added  tax,  unlike  under  current  law,  taxpayers  would  be 
required  to  separately  account  for  (1)  sales  of  manufactured  goods, 
(2)  exports,  and  (3)  costs  of  goods  sold  attributable  to  taxable  pro- 
duction. Treasury  has  estimated  that  implementation  of  a  broad- 
base  (credit  method)  VAT  would  cost  $700  million  per  year  and  re- 
quire 20,000  additional  personnel.  While  the  tax  proposed  in  S.  957 
is  substantially  narrower  in  scope  than  the  VAT  analyzed  by  the 
Treasury  Department,  administrative  costs  may  nevertheless  be 
significant. 

Tax  on  net  receipts 

S.  596,  introduced  by  Senator  Bradley,  would  impose  a  tax  of  .083 
percent  on  the  net  receipts  of  corporations  with  over  $50  million  of 
gross  receipts.  One  advantage  of  taxing  net  receipts  is  that  taxpay- 
ers are  already  required  to  compute  net  receipts  for  purposes  of  the 
corporate  income  tax  so  that  compliance  costs  would  be  very  low. 
Another  advantage  is  that  relatively  few  corporations  would  be 
subject  to  the  tax:  only  about  10,000  corporations  have  gross  re- 
ceipts in  excess  of  $50  million. 
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A  disadvantage  of  the  proposal  is  that  the  effect  of  the  tax  would 
be  uneven  across  firms  and  industries.  Rental  and  interest  income 
are  generally  excluded  in  the  calculation  of  net  receipts  and  thus 
would  be  exempt  from  tax.  Also  inventory  accounting  methods 
differ  between  manufacturing  and  other  sectors.  Since  cost  of  goods 
sold  depends  on  the  method  of  inventory  accounting,  the  computa- 
tion of  net  receipts  (i.e.  gross  receipts  minus  costs  of  goods  sold)  will 
vary  between  industries.  Some  firms,  such  as  utilities,  do  not  main- 
tain inventories.  In  such  cases  additional  recordkeeping  would  be 
required.  Further,  the  inventory  regulations  provide  that  the  inclu- 
sion of  certain  items  in  costs  of  goods  sold  follows  the  accounting 
treatment  on  the  firm's  books.  Thus,  there  could  be  inconsistent 
tax  results  under  the  net  receipts  tax  depending  on  variations  in 
income  tax  accounting  practices. 
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SUPERFUND  REVENUE  ACT  OF  1985 


May  23  (legislative  day,  April  15),  1985.— Ordered  to  be  printed 


Mr.  Packwood,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  S.  51] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (S. 
51)  *  to  amend  the  Comprehensive  Environmental  Response  Com- 
pensation, and  Liability  Act  of  1980,  and  for  other  purposes,  having 
considered  the  same,  reports  favorably  thereon  with  amendments 
and  recommends  that  the  bill  as  amended  do  pass. 

I.  SUMMARY 

A.  Present  Law 

Hazardous  Substance  Response  Trust  Fund  and  Taxes 

Under  present  law,  excise  taxes  are  imposed  on  crude  oil  and  cer- 
tain chemical  feedstocks,  and  amounts  equivalent  to  these  taxes 
are  deposited  (together  with  appropriated  funds)  into  the  Hazard- 
ous Substance  Response  Trust  Fund  ("Superfund").  These  amounts 
are  available  for  expenditures  incurred  in  connection  with  releases 
or  threatened  releases  of  hazardous  substances  and  pollutants  or 


1  S.  51,  the  Superfund  Improvement  Act  of  1985,  has  been  considered  and  reported  favorably 
by  the  Committee  on  Environment  and  Public  Works  (S.  Rep.  99-11;  March  18,  1985).  The  bill 
was  referred  to  the  Committee  on  Finance  for  consideration  of  the  revenue  aspects  of  the  legis- 
lation (title  II  and  sec.  140). 
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contaminants  into  the  environment.  These  provisions  were  enacted 
in  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  ("CERCLA"),  which  established  a  comprehen- 
sive system  of  notification,  emergency  response,  enforcement,  and 
liability  for  hazardous  spills  and  uncontrolled  hazardous  waste 
sites. 

An  excise  tax  of  0.79  cent  per  barrel  is  imposed  on  the  receipt  of 
crude  oil  at  a  U.S.  refinery,  the  import  of  crude  oil  and  petroleum 
products,  and  the  use  or  export  of  domestically  produced  crude  oil 
(if  the  tax  has  not  already  been  paid). 

An  excise  tax  is  imposed  on  the  sale  or  use  of  42  specified  organ- 
ic and  inorganic  substances  ("chemical  feedstocks")  if  they  are  pro- 
duced in  or  imported  into  the  United  States.  The  taxable  chemical 
feedstocks  generally  are  intrinsically  hazardous  or  create  hazard- 
ous products  or  wastes  when  used.  The  rates  vary  from  22  cents  to 
$4.87  per  ton.  (See  Table  1  for  a  list  of  current  law  tax  rates  on 
chemical  feedstocks.) 

The  taxes  generally  are  scheduled  to  terminate  after  September 
30,  1985.  However,  the  taxes  would  have  been  suspended  during 
calendar  years  1984  or  1985,  if,  on  September  30,  1983,  or  1984,  re- 
spectively, the  unobligated  trust  fund  balance  had  exceeded  $900 
million,  and  if  the  unobligated  balance  on  the  following  September 
30  would  have  exceeded  $500  million,  even  if  these  excise  taxes 
were  to  be  suspended  for- the  calendar  year  in  question.  (As  of  Sep- 
tember 30,  1984,  the  unobligated  balance  in  the  Superfund  was 
$295  million.)  Further,  the  authority  to  collect  taxes  would  other- 
wise terminate  when  cumulative  receipts  from  these  taxes  reach 
$1.38  billion.  (Cumulative  revenues  from  these  excise  taxes  through 
September  30,  1984,  amounted  to  $0,863  billion.) 

Post-closure  Liability  Trust  Fund  and  Tax 

Effective  after  September  30,  1983,  an  excise  tax  of  $2.13  per  dry 
weight  ton  is  imposed  on  hazardous  waste  which  is  received  at  a 
qualified  hazardous  waste  disposal  facility  and  which  will  remain 
at  the  facility  after  its  closure.  These  tax  receipts  are  deposited 
into  the  Post-closure  Liability  Trust  Fund.  This  Trust  Fund  is  to 
assume  completely  the  liability,  under  any  law,  of  owners  and  oper- 
ators of  closed  hazardous  waste  disposal  facilities  that  meet  certain 
conditions.  No  liabilities  have  yet  been  assumed  by  the  Trust  Fund. 
These  provisions  were  enacted  in  CERCLA. 

Authority  to  collect  the  post-closure  tax  would  be  suspended  for 
any  calendar  year  after  1984,  if  the  unobligated  balance  in  the 
Trust  Fund  had  exceeded  $200  million  on  the  preceding  September 
30.  (Cumulative  receipts  from  the  post-closure  tax  through  Septem- 
ber 30,  1984,  amounted  to  less  than  $5.9  million.)  Further,  author- 
ity to  collect  the  tax  terminates  when  cumulative  receipts  from  the 
crude  oil  and  chemical  excise  taxes,  described  above,  reach  $1.38 
billion,  or,  if  earlier,  after  September  30,  1985. 
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B.  Finance  Committee  Amendment  to  S.  51 

Hazardous  Substance  Superfund 

The  committee  amendment  redesignates  the  "Hazardous  Sub- 
stance Response  Trust  Fund"  as  the  ' 'Hazardous  Substance  Super- 
fund,"  and  continues  and  expands  the  Superfund  by  allocating  to 
the  fund  the  balance  of  the  existing  Superfund  and  Post-closure  Li- 
ability Trust  Fund  in  addition  to  amounts  equivalent  to  the  new 
Superfund  Excise  Tax  on  manufacturers,  together  with  the  present 
law  taxes  on  petroleum  and  chemical  feedstocks  (modified  as  de- 
scribed below).  No  general  revenues  are  authorized  to  be  appropri- 
ated to  the  Superfund  after  fiscal  year  1985. 

The  Superfund  expenditure  purposes  and  administrative  provi- 
sions are  generally  the  same  as  under  present  law;  however,  the 
committee  amendment  relocates  these  provisions  from  CERCLA  to 
the  trust  fund  code  (Chapter  98)  of  the  Internal  Revenue  Code. 

The  amended  trust  fund  provisions  are  effective  on  October  1, 
1985. 

Petroleum  and  chemical  feedstocks  taxes 

The  petroleum  and  chemical  feedstocks  taxes  (Codes  sees.  4611 
and  4661)  are  extended  for  five  years,  through  September  30,  1990, 
at  their  present  law  rates.  Exemptions  from  the  chemical  feed- 
stocks tax  are  provided  for  exports  of  taxable  chemicals;  substances 
used  to  produce  animal  feed;  and  certain  domestically  recycled 
nickel,  chromium,  or  cobalt  (in  addition  to  the  present  law  exemp- 
tions). 

These  taxes  would  be  suspended  or  terminated  earlier  than  Sep- 
tember 30,  1990,  under  certain  conditions  when  the  unobligated 
balance  in  the  Superfund  exceeded  $1.5  billion.  Additionally,  the 
taxes  would  expire  at  any  point  at  which  the  Secretary  determines 
that  cumulative  Superfund  receipts  during  the  reauthorization 
period  (including  interest  but  not  including  recoveries,  fines,  or 
other  non-tax  amounts)  equal  or  exceed  $7.5  billion. 

Superfund  Excise  Tax 

Under  the  committee  amendment,  a  new  Superfund  Excise  Tax 
is  imposed  on  the  sale  or  lease  of  tangible  personal  property,  in 
connection  with  a  trade  or  business,  by  the  manufacturer  of  the 
property.  The  tax  rate  is  equal  to  0.08  percent  of  the  sales  price  of, 
or  gross  lease  payments  for,  the  property  (i.e.,  $8  of  tax  per  $10,000 
of  taxable  amount).  In  the  case  of  imports,  the  tax  is  imposed  on 
the  importer  of  tangible  personal  property  based  on  the  customs 
value  (or,  if  no  customs  value  is  available,  the  fair  market  value)  of 
the  imported  property  plus  customs  duties.  The  tax  is  fully  deducti- 
ble against  Federal  income  taxes. 

A  credit  is  allowed  against  the  tax  for  purchases  of  tangible  per- 
sonal property,  which  is  allocable  to  the  cost  of  manufactured 
goods,  using  the  manufacturer's  inventory  accounting  method  for 
income  tax  purposes.  No  tax  is  imposed  on  any  manufacturer 
having  $5  million  or  less  of  sales  or  lease  receipts  in  any  year.  (In 
the  case  of  imports,  no  tax  is  imposed  on  any  shipment  with  a  cus- 
toms value,  including  duties,  of  less  than  $10,000.)  Credits  in  excess 
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of  a  manufacturer's  tax  liability  may  be  carried  over  against  later 
years'  tax  liabilities;  however,  excess  credits  may  not  be  refunded. 
For  purposes  of  the  credit,  expenses  for  items  which  are  deprecia- 
ble for  income  tax  purposes  are  fully  included  in  the  year  of  pur- 
chase. 

In  addition  to  the  exemption  for  small  manufacturers,  items  sold 
or  leased  by  governmental  units  and  by  tax-exempt  organizations 
(other  than  by  unrelated  trades  or  businesses),  are  exempt  from  the 
tax.  Additionally,  exported  items  are  exempt  from  tax.  Special 
rules  are  provided  for  purposes  of  implementing  the  export  exemp- 
tion, as  well  as  for  establishing  constructive  sales  prices  for  manu- 
factured goods  in  appropriate  cases. 

For  purposes  of  the  tax,  '  'manufacturing"  is  generally  defined  as 
it  is  for  purposes  of  the  Standard  Industrial  Classification  ("SIC") 
Manual  published  by  the  Office  of  Management  and  Budget.  Manu- 
facturing also  includes  mining  and  the  production  of  raw  materials 
generally.  However,  manufacturing  subject  to  the  tax  does  not  in- 
clude the  storage  or  transportation  of  property  (or  services  inciden- 
tal thereto);  the  preparation  of  food  in  a  restaurant  or  other  retail 
establishment;  or  the  incidental  preparation  of  property. 

"Tangible  personal  property"  includes  natural  gas  and  other  gas- 
eous products  and  materials,  but  does  not  include  electricity,  un- 
processed agricultural  products  (including  timber),  or  unprocessed 
food  products. 

The  Superfund  Excise  Tax  is  to  be  effective  from  January  1,  1986 
through  December  31,  1990,  with  provisions  for  earlier  termination 
or  suspension  under  the  same  conditions  as  the  petroleum  and 
chemical  feedstocks  taxes  (discussed  above).  Returns  for  the  tax  are 
to  be  filed  on  an  annual  basis,  using  the  taxpayer's  taxable  year  for 
income  tax  purposes. 

Repeal  of  post-closure  liability  tax  and  trust  fund 

The  committee  amendment  repeals  the  Post-closure  Liability 
Trust  Fund  and  the  related  hazardous  waste  disposal  tax  (Code  sec. 
4681),  effective  October  1,  1985.  Amounts  in  the  Trust  Fund  at  that 
time  are  to  be  transferred  to  the  Superfund. 

Study  of  alternative  Superfund  taxes 

The  committee  amendment  directs  the  General  Accounting 
Office  ("GAO")  to  report  to  the  Finance  Committee  by  January  1, 
1988,  regarding  alternative  mechanisms  for  financing  the  Super- 
fund.  This  report  is  to  include  a  study  of  the  effect  of  a  tax  on  haz- 
ardous waste  on  the  generation  and  disposal  of  such  waste. 

Industrial  development  bonds  for  hazardous  waste  disposal  facilities 

The  committee  amendment  allows  State  and  local  governments 
to  issue  tax-exempt  industrial  development  bonds  (IDBs)  to  finance 
facilities  for  the  treatment  of  hazardous  waste,  as  these  terms  are 
defined  under  section  1004  of  the  Solid  Waste  Disposal  Act.  This 
exemption  is  limited  to  facilities  which  are  subject  to  permitting  re- 
quirements under  the  Resource  Conservation  and  Recovery  Act 
(RCRA).  This  provision  is  effective  on  the  date  of  enactment. 
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II.  EXPLANATION  OF  FINANCE  COMMITTEE  AMENDMENT 

TO  S.  51 

A.  Present  Law 
/.  Hazardous  Substance  Response  Trust  Fund  and  Taxes 
Hazardous  Substance  Response  Trust  Fund 

The  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980  ("CERCLA")  (P.L.  96-510)  established  a  com- 
prehensive system  of  notification,  emergency  response,  enforce- 
ment, and  liability  for  hazardous  substance  spills  and  uncontrolled 
hazardous  waste  sites. 

The  Hazardous  Substance  Response  Trust  Fund  ("Superfund") 
was  established  by  CERCLA  as  a  trust  fund  in  the  Treasury  of  the 
United  States.  Amounts  in  the  Superfund  are  available  for  expend- 
itures incurred  under  section  111  of  CERCLA  (as  enacted)  in  con- 
nection with  releases  or  threats  of  releases  of  hazardous  substances 
into  the  environment.  Allowable  costs  include:  (1)  costs  of  respond- 
ing to  the  presence  of  hazardous  substances  on  land  or  in  the  water 
or  air,  including  cleanup  and  removal  of  such  substances  and  reme- 
dial action;  (2)  payment  of  claims  for  injury  to,  or  destruction  or 
loss  of,  natural  resources  belonging  to  or  controlled  by  the  Federal 
or  State  governments;  and  (3)  certain  costs  related  to  response,  in- 
cluding damage  assessment,  epidemiologic  studies,  and  mainte- 
nance of  emergency  response  forces.2 

Under  CERCLA,  there  are  appropriated  to  the  Superfund 
(though  September  30,  1985):  (1)  amounts  equivalent  to  amounts  re- 
ceived in  the  Treasury  under  Internal  Revenue  Code  sections  4611 
(pertaining  to  the  petroleum  tax)  and  4661  (pertaining  to  the  tax  on 
certain  chemical  feedstocks);  (2)  amounts  recovered  from  responsi- 
ble parties  on  behalf  of  the  Superfund  under  CERCLA;  (3)  penalties 
assessed  under  title  I  of  CERCLA;  and  (4)  punitive  damages  under 
section  107(c)(8)  of  CERCLA  (pertaining  to  damages  for  failure  to 
provide  removal  or  remedial  action  upon  order  of  the  President). 
The  petroleum  and  feedstock  taxes  are  scheduled  to  expire  after 
September  30,  1985. 

In  addition  to  these  amounts,  CERCLA  authorizes  general  reve- 
nue appropriations  to  the  Superfund  of  $44  million  per  year  for 
fiscal  years  1981  through  1985  (i.e.,  an  aggregate  of  $220  million) 
and,  for  1985,  an  additional  amount  equal  to  so  much  of  the  aggre- 
gate authorized  to  be  appropriated  for  1981  through  1984  as  has 
not  been  appropriated  before  October  1,  1984. 

Not  more  than  15  percent  of  the  Superfund  receipts  attributable 
to  taxes  and  general  revenue  appropriations  may  be  used  for  the 
payment  of  natural  resource  damage  claims.  CERCLA  further  pro- 
vides that  claims  against  the  Superfund  may  be  paid  only  out  of 
the  Fund.  If,  at  any  time,  claims  against  the  Fund  exceed  the  bal- 
ance available  for  payment  of  those  claims,  the  claims  are  to  be 
paid  in  full  in  the  order  in  which  they  were  finally  determined. 


2  The  Fund  also  may  be  used  for  payment  of  claims  asserted  and  compensable  but  unsatisfied 
under  section  311  of  the  Clean  Water  Act.  All  moneys  recovered  under  section  311(bX6XB)  of  the 
Clean  Water  Act  are  appropriated  to  the  Superfund.  These  claims  and  moneys  involve  certain 
costs  arising  before  the  date  of  enactment  of  CERCLA. 
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The  Superfund  has  authority  to  borrow  for  the  purposes  of 
paying  response  costs  in  connection  with  a  catastrophic  spill  or  nat- 
ural resource  damage  claims.  Outstanding  advances  at  any  time 
may  not  exceed  estimated  tax  revenues  for  the  succeeding  12 
months;  advances  for  paying  natural  resource  damage  claims  may 
not  exceed  15  percent  of  such  revenues.  All  advances  must  be 
repaid  by  September  30,  1985. 

The  Superfund  is  managed  by  the  Secretary  of  the  Treasury,  who 
is  required  to  report  annually  to  Congress  on  the  financial  condi- 
tion and  operations  of  the  Fund. 

Petroleum  tax 

Present  law  (sec.  4611  of  the  Code)  imposes  an  excise  tax  (the 
"petroleum  tax")  of  0.79  cent  per  barrel  on  domestic  crude  oil  and 
on  petroleum  products  (including  crude  oil)  entering  the  United 
States  for  consumption,  use,  or  warehousing.  The  tax  on  domestic 
crude  oil  is  imposed  on  the  operator  of  any  United  States  refinery 
receiving  such  crude  oil,  while  the  tax  on  imported  petroleum  prod- 
ucts is  imposed  on  the  person  entering  the  product  into  the  United 
States  for  consumption,  use,  or  warehousing.  If  crude  oil  is  used  in, 
or  exported  from,  the  United  States  before  imposition  of  the  petro- 
leum tax,  the  tax  is  imposed  on  the  user  or  exporter  of  the  oil. 

Domestic  crude  oil  subject  to  tax  includes  crude  oil  condensate 
and  natural  gasoline,  but  not  other  natural  gas  liquids.  Taxable 
crude  oil  does  not  include  oil  used  for  extraction  purposes  on  the 
premises  from  which  it  was  produced,  such  as  for  powerhouse  fuel 
or  for  reinjection  as  part  of  a  tertiary  recovery  process.  In  addition, 
the  term  crude  oil  does  not  include  synthetic  petroleum  (e.g.,  shale 
oil,  liquids  from  coal,  tar  sands,  biomass,  or  refined  oil). 

Petroleum  products  which  are  subject  to  tax  upon  being  entered 
into  the  United  States  include  crude  oil,  crude  oil  condensate,  natu- 
ral and  refined  gasoline,  refined  and  residual  oil,  and  any  other  hy- 
drocarbon product  derived  from  crude  oil  or  natural  gasoline  which 
enters  the  United  States  in  liquid  form.  For  purposes  of  determin- 
ing whether  crude  oil  or  petroleum  products  (and  chemicals  subject 
to  the  feedstock  tax)  have  been  produced  in,  entered  into,  or  ex- 
ported from  the  United  States,  the  term  United  States  means  the 
50  States,  the  District  of  Columbia,  Puerto  Rico,  the  Northern  Mar- 
iana Islands,  the  Trust  Territory  of  the  Pacific  Islands,  and  any 
possession  of  the  United  States.  The  United  States  also  includes 
the  Outer  Continental  Shelf  areas  and  foreign  trade  zones  located 
within  the  United  States.  There  is  no  exception  for  bonded  petrole- 
um products.  Revenues  from  the  petroleum  tax  are  not  paid  to 
Puerto  Rico  or  the  Virgin  Islands  under  the  cover  over  provisions 
of  section  7652  of  the  Code. 

Present  law  specifies  that  the  petroleum  tax  is  to  be  imposed 
only  once  with  respect  to  any  petroleum  product.  Thus,  anyone 
who  is  otherwise  liable  for  the  tax  may  avoid  payment  by  establish- 
ing that  the  tax  already  has  been  imposed  with  respect  to  the  prod- 
uct. 

Amounts  equivalent  to  the  revenues  from  the  petroleum  tax  are 
deposited  in  the  Superfund,  through  September  30,  1985. 

The  petroleum  tax  is  scheduled  to  expire  under  present  law  after 
September  30,  1985.  Present  law  also  contains  provisions  which 
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would  have  temporarily  triggered-off  the  tax  had  revenues  accumu- 
lated faster  than  a  specified  rate,  it  on  September  30,  1983,  or  Sep- 
tember 30,  1984,  (1)  the  unobligated  balance  in  the  Superfund  had 
exceeded  $900  million,  and  (2)  the  Secretary  of  the  Treasury,  after 
consultation  with  the  Administrator  of  the  Environmental  Protec- 
tion Agency,  had  determined  that  such  unobligated  balance  would 
exceed  $500  million  on  September  30  of  the  following  year  (if  no 
tax  was  imposed  under  section  4611  or  section  4661  of  the  Code 
during  the  calendar  year  following  the  first  date  referred  to  above), 
then  no  tax  would  have  been  imposed  during  the  first  calendar 
year  beginning  after  the  first  date  referred  to  above.  (As  of  Septem- 
ber 30,  1984,  the  unobligated  balance  in  the  Superfund  was  $295 
million.)  Further,  the  authority  to  collect  the  tax  terminates  should 
cumulative  receipts  from  the  petroleum  and  chemical  taxes  reach 
$1.38  billion  (sec.  303  of  CERCLA).  (As  of  September  30,  1984,  cu- 
mulative receipts  from  these  taxes  amounted  to  $0,863  billion.) 

Tax  on  chemical  feedstocks 

Present  law  (sec.  4661  of  the  Code)  imposes  an  excise  tax  on  the 
sale  or  use  of  42  specified  substances  ("chemical  feedstocks")  by  the 
manufacturer,  producer,  or  importer  thereof.3  These  chemical  feed- 
stocks generally  are  intrinsically  hazardous  or  may  create  hazard- 
ous products  or  wastes  when  used.  The  tax  is  imposed  on  chemical 
feedstocks  manufactured  in  the  United  States  or  entered  into  the 
United  States  for  consumption,  use,  or  warehousing.  The  tax  rates 
are  specified  per  ton  of  taxable  chemical,  and  vary  from  22  cents  to 
$4.87  per  ton.  In  the  case  of  a  taxable  chemical  which  is  a  gas  (e.g., 
methane),  the  tax  is  imposed  on  the  number  of  cubic  feet  of  such 
gas  which  is  equivalent  to  2,000  pounds  on  the  basis  of  molecular 
weight.  (See  Table  1  for  a  list  of  taxable  chemical  feedstocks  and 
applicable  tax  rates  under  present  law.) 

Table  1.— Present  Law  Excise  Tax  on  Chemical  Feedstocks 

Chemical  feedstock  Tax  jjjg (per 

Organic  substances: 

Acetylene $4.87 

Benzene 4.87 

Butadiene 4.87 

Butane 4.87 

Butylene 4.87 

Ethylene 4.87 

Methane 3.44 

Napthalene 4.87 

Propylene 4.87 

Toluene 4.87 

Xylene 4.87 

Inorganic  substances: 

Ammonia 2.64 


3  Under  proposed  regulations,  isomers  of  xylene  are  taxable  on  their  use  of  sale. 
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Table  1. — Present  Law  Excise  Tax  on.  Chemical  Feedstocks — 

Continued 

Chemical  feedstock  Tax  JjJ*  (per 

Antimony 4.45 

Antimony  trioxide 3.75 

Arsenic 4.45 

Arsenic  trioxide 3.41 

Barium  sulfide 2.30 

Bromine 4.45 

Cadmium 4.45 

Chlorine 2.70 

Chromite 1.52 

Chromium 4.45 

Cobalt 4.45 

Cupric  oxide 3.59 

Cupric  sulfate 1.87 

Cuprous  oxide 3.97 

Hydrochloric  acid .29 

Hydrogen  fluoride 4.23 

Lead  oxide 4.14 

Mercury 4.45 

Nickel 4.45 

Nitric  acid .24 

Phosphorous 4.45 

Potassium  dichromate 1.69 

Potassium  hydroxide .22 

Sodium  dichromate 1.87 

Sodium  hydroxide .28 

Stannic  chloride 2.12 

Stannous  chloride 2.85 

Sulfuric  acid .26 

Zinc  chloride 2.22 

Zinc  sulfate 1.90 


The  tax  rates  on  petroleum  and  chemical  feedstocks  were  set  to 
achieve  a  $1.6  billion  Superfund  program  over  five  years,  and  to  al- 
locate 65  percent  of  the  tax  burden  to  petrochemicals,  20  percent  to 
inorganic  chemicals,  and  15  percent  to  petroleum.  This  allocation 
was  based  on  the  respective  proportions  of  wastes  (derived  from 
these  chemicals)  found  in  hazardous  waste  sites  (based  on  data 
available  in  1980).  In  addition,  the  chemical  feedstock  tax  rates 
were  limited  to  2  percent  of  wholesale  price  (based  on  data  avail- 
able in  1980). 

Present  law  provides  six  exemptions  from  the  tax  on  chemical 
feedstocks.  Four  of  these  exemptions  were  provided  in  CERCLA  as 
enacted  in  1980,  and  two  exemptions  were  added  by  the  Tax 
Reform  Act  of  1984.  First,  in  the  case  of  butane  and  methane,  the 
tax  is  not  imposed  if  those  substances  are  used  as  a  fuel.  (If  those 
substances  are  used  other  than  as  a  fuel,  for  purposes  of  the  tax, 
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the  person  so  using  them  is  treated  as  the  manufacturer.)  A  second 
exemption  is  provided  for  nitric  acid,  sulfuric  acid,  and  ammonia 
(and  methane  used  to  produce  ammonia)  used  in  the  manufacture 
or  production  of  fertilizer  or  directly  applied  as  fertilizer.  Third, 
present  law  provides  an  exemption  for  sulfuric  acid  produced  solely 
as  a  byproduct  of  (and  on  the  same  site  as)  air  pollution  control 
equipment.  Fourth,  any  substance  is  exempt  to  the  extent  it  is  de- 
rived from  coal. 

The  Deficit  Reduction  Act  of  1984  (P.L.  98-369)  added  two  further 
exemptions  to  the  tax  on  chemical  feedstocks.  First,  the  1984  Act 
provided  an  exemption  for  petrochemicals  otherwise  subject  to  the 
tax  (i.e.,  acetylene,  benzene,  butane,  butylene,  butadiene,  ethylene, 
methane,  naphtalene,  propylene,  toluene,  and  xylene)  which  are 
used  for  the  manufacture  or  production  of  motor  fuel,  diesel  fuel, 
aviation  fuel,  or  jet  fuel.  (The  petroleum  tax  continues  to  apply  to 
domestic  crude  oil  or  imported  petroleum  products  used  for  these 
purposes.)  This  exception  applies  if  the  otherwise  taxable  substance 
is  (1)  added  to  a  qualified  fuel,  (2)  used  to  produce  another  sub- 
stance that  is  added  to  a  qualified  fuel,  or  (3)  sold  for  either  of  the 
uses  described  in  (1)  or  (2)  above.  Second,  the  1984  Act  provided 
that  the  transitory  existence  of  cupric  sulfate,  cupric  oxide,  cuprous 
oxide,  zinc  chloride,  zinc  sulfate,  barium  sulfide  or  lead  oxide 
during  a  metal  refining  process  is  not  subject  to  tax  if  the  com- 
pound exists  in  the  process  of  converting  or  refining  non-taxable 
metal  ores  or  compounds  into  other  (or  more  pure)  non-taxable 
compounds.  (If  a  substance  is  removed  in  the  refining  process,  tax 
is  imposed  even  if  the  substance  is  later  reintroduced  to  the  refin- 
ing process.)  These  provisions  were  effective  as  if  enacted  as  part  of 
CERCLA. 

Under  present  law,  if  a  taxpayer  uses  a  taxable  chemical  prior  to 
any  sale,  the  tax  is  imposed  as  if  the  chemical  had  been  sold.  When 
a  taxable  chemical  is  used  to  manufacture  or  produce  a  second  tax- 
able chemical,  an  amount  equal  to  the  tax  paid  on  the  first  chemi- 
cal is  allowed  as  a  credit  or  refund  (without  interest)  to  the  manu- 
facturer or  producer  of  the  second  chemical  (but  not  in  an  amount 
exceeding  the  tax  imposed  on  the  second  chemical).  Thus,  the  impo- 
sition of  tax  more  than  once  on  the  same  substance  is  avoided. 

Amounts  equivalent  to  the  revenues  from  the  tax  on  chemical 
feedstocks  are  deposited  in  the  Superfund,  through  September  30, 
1985. 

The  tax  on  chemical  feedstocks  is  scheduled  to  expire,  together 
with  the  petroleum  tax,  after  September  30,  1985,  with  a  provision 
for  earlier  termination  if  the  unobligated  balance  in  the  Superfund 
had  exceeded  $900  million.  Further,  the  authority  to  collect  the  tax 
terminates  should  cumulative  receipts  from  the  petroluem  and 
chemical  taxes  reach  $1.38  billion  (sec.  303  of  CERCLA).4 


4  These  termination  prov  sions  are  explained  in  greater  detail  in  the  previous  section  on  the 
petroleum  tax. 
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2.  Post-closure  Liability  Trust  Fund  and  Tax 
Post-closure  Liability  Trust  Fund 

In  addition  to  the  Superfund,  CERCLA  established  the  Post-clo- 
sure Liability  Trust  Fund  in  the  United  States  Treasury.  The  Post- 
closure  Liability  Trust  Fund  is  to  assume  completely  the  liability, 
under  any  law  (including  the  liability  provisions  of  CERCLA),  of 
owners  and  operators  of  hazardous  waste  disposal  facilities  granted 
permits  and  properly  closed  under  subtitle  C  of  the  Resource  Con- 
servation and  Recovery  Act  ("RCRA")  (Title  II  of  the  Solid  Waste 
Disposal  Act).5 

This  transfer  of  liability  to  the  Trust  Fund  may  take  place  after 
(1)  the  owner  and  operator  of  the  facility  has  complied  with  the  re- 
quirements under  RCRA  which  may  affect  the  performance  of  the 
facility  after  closure,  (2)  the  facility  has  been  closed  in  accordance 
with  the  regulations  and  the  conditions  of  the  permit,  and  (3)  the 
facility  has  been  monitored  (as  required  by  the  regulations  and 
permit)  for  a  period  not  to  exceed  5  years  after  closure  to  demon- 
strate that  there  is  no  substantial  likelihood  that  any  migration  off 
site  or  release  from  confinement  of  any  hazardous  substance  or 
other  risk  to  public  health  or  welfare  will  occur  (sec.  107(k)  of 
CERCLA).  The  transfer  of  liability  is  to  be  effective  90  days  after 
the  owner  or  operator  of  the  facility  notifies  the  Administrator  of 
the  Environmental  Protection  Agency  (and  the  State,  if  it  has  an 
authorized  program)  that  the  required  conditions  have  been  satis- 
fied. No  liabilities  have  yet  been  transferred  to  the  Post-closure 
Trust  Fund  under  the  present  law. 

In  addition  to  payment  of  damages  and  cleanup  expenses  for 
such  sites,  the  Post-closure  Liability  Trust  Fund  also  may  be  used 
to  pay  costs  of  monitoring  and  care  and  maintenance  of  a  site  in- 
curred by  other  persons,  after  the  period  of  monitoring  required  by 
RCRA,  for  facilities  meeting  the  applicable  transfer  of  liability  re- 
quirements. The  Trust  Fund  does  not  assume  the  legal  liability  of 
waste  generators  or  transporters. 

As  in  the  case  of  the  Superfund,  claims  against  the  Post-closure 
Liability  Trust  Fund  may  be  paid  only  out  of  this  Trust  Fund.  If,  at 
any  time,  claims  against  this  Trust  Fund  exceed  the  balance  avail- 
able for  payment  of  those  claims,  then  the  claims  are  to  be  paid  in 
full  in  the  order  in  which  they  are  finally  determined. 

The  Post-closure  Liability  Trust  Fund  is  subject  to  the  same  ad- 
ministrative provisions  as  the  Superfund,  including  the  right  to 
borrow  limited  amounts  from  the  Treasury  as  repayable  advances. 

Tax  on  hazardous  wastes 

Present  law  (sec.  4681  of  the  Code)  imposes  an  excise  tax  ("post- 
closure  tax")  of  $2.13  per  dry-weight  ton  on  the  receipt  of  hazard- 
ous waste  at  a  qualified  hazardous  waste  disposal  facility.  The  tax 
applies  only  to  hazardous  waste  that  will  remain  at  the  facility 
after  the  facility  is  closed.  The  tax  is  imposed  on  the  owner  or  oper- 
ator of  the  qualified  hazardous  waste  disposal  facility.  It  was  in- 


5  RCRA  provides  for  the  regulation  and  control  of  operating  hazardous  waste  disposal  facili- 
ties, as  well  as  the  transportation,  storage,  and  treatment  of  these  wastes.  Permits  generally  are 
required  under  RCRA  for  hazardous  waste  treatment,  storage,  and  disposal  facilities. 


800 


11 

tended  that  amounts  equivalent  to  the  revenues  from  this  tax 
would  be  deposited  into  the  Post-closure  Liability  Trust  Fund. 

For  purposes  of  the  post-closure  tax,  the  term  hazardous  waste 
means  any  waste  (1)  having  the  characteristics  identified  under  sec- 
tion 3001  of  the  Solid  Waste  Disposal  Act,  as  in  effect  on  December 
11,  1980  (other  than  waste  the  regulation  of  which  had  been  sus- 
pended by  Congress  on  that  date),  and  (2)  which  is  subject  to  re- 
porting and  recordkeeping  requirements  under  the  Solid  Waste 
Disposal  Act  as  in  effect  in  that  date.  Qualified  hazardous  waste 
disposal  facilities  are  facilities  which  have  received  as  permit  or 
been  accorded  interim  status  under  the  Solid  Waste  Disposal  Act. 

The  post-closure  tax  applies  to  the  receipt  of  hazardous  waste 
after  September  30,  1983.  However,  if  as  of  September  30  of  any 
calendar  year  after  1983,  the  unobligated  balance  of  the  Post-clo- 
sure Liability  Trust  Fund  had  exceeded  $200  million,  no  tax  would 
have  been  imposed  during  the  following  calendar  year.  Further,  au- 
thority to  collect  the  tax  terminates  (1)  should  cumulative  receipts 
from  the  petroleum  and  chemical  taxes,  described  in  the  previous 
section,  reach  $1.38  billion,  or,  (2)  if  earlier,  at  Septemer  30,  1985 
(sec.  303  of  CERCLA) 

3.  Industrial  development  bonds  for  solid  waste  facilities 

Present  law  provides  that  interest  on  industrial  development 
bonds  ("IDBs")  is  tax-exempt  only  if  (1)  the  bonds  are  issued  for 
certain  exempt  purposes,  or  (2)  the  bonds  qualify  as  small  issue 
IDBs.6  One  of  the  exempt  purposes  for  which  tax-exempt  IDBs  may 
be  issued  is  to  finance  solid  waste  disposal  facilities  (sec. 
103(b)(4)(E)).  Treasury  regulations  provide  that  solid  waste  disposal 
facilities  for  this  purpose  include  property  (or  a  portion  of  property) 
used  for  the  collection,  storage,  treatment,  utilization,  processing, 
or  final  disposal  of  solid  waste.  However,  solid  waste  disposal  facili- 
ties do  not  include  facilities  for  collection,  storage,  or  disposal  of 
liquid  or  gaseous  waste,  unless  such  facilities  are  functionally  relat- 
ed and  subordinate  to  another  qualifying  facility.  The  regulations 
further  provide  that  solid  waste  includes  garbage,  refuse,  and  other 
discarded  solid  materials  (including  materials  resulting  from  indus- 
trial, commerical,  and  agricultural  operations,  and  form  communi- 
ty activities),  but  does  not  include  solids  or  dissolved  material  in 
domestic  sewage  or  other  significant  pollutants  in  water  resources, 
such  as  silt,  dissolved  or  suspended  solids  in  industrial  waste  water 
effluents,  dissolved  material  in  irrigation  return  flows  or  other 
common  water  pollutants  (Treas.  Reg.  sec.  1.103-8(f)(2)). 

Present  law  further  allows  tax-exempt  IDBs  to  be  used  to  finance 
public  or  private  air  or  water  pollution  control  facilities  (sec. 
103(b)(4)(F)).  Proposed  Treasury  regulations  provide  that  pollution 
control  facilities  for  this  purpose  do  not  include  property  which  is: 


6  The  small  issue  exemption  applies  to  bonds  used  for  the  acquisition,  construction,  or  im- 
provement of  land  or  depreciable  property,  where  the  aggregate  authorized  face  amount  of  the 
issue  (including  certain  outstanding  prior  issues)  is  $1  million  or  less.  Alternatively,  the  aggre- 
gate face  amount  of  the  issue,  together  with  the  aggregate  amount  of  related  capital  expendi- 
tures during  the  six-year  period  beginning  three  years  before  the  date  of  the  issue  and  ending 
three  years  after  that  date,  may  not  exceed  $10  million.  The  exemption  for  small  issue  IDBs 
expires  December  31,  1986  (for  bonds  used  to  finance  other  than  manufacturing  facilities),  or 
December  31,  1988  (for  bonds  used  to  finance  manufacturing  facilities). 
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(1)  designed  to  prevent  the  release  of  pollutants  in  a  major  acci- 
dent; (2)  used  to  control  materials  or  heat  that  traditionally  have 
been  controlled  because  their  release  would  constitute  a'  nuisance; 
or  (3)  used  to  control  the  release  of  hazardous  materials  or  heat 
that  would  cause  an  immediate  risk  of  substantial  damage  or 
injury  to  persons  or  property  (Proposed  Treas.  Reg.  sec.  1.103- 
8(g)(2)). 

The  Deficit  Reduction  Act  of  1984  (P.L.  98-369)  imposed  state- 
wide volume  limitations  on  most  IDBs  and  student  loan  bonds  (in- 
cluding IDBs  to  finance  solid  waste  disposal  or  pollution  control  fa- 
cilities). The  amount  of  all  such  bonds  which  may  be  issued  in  a 
State  during  any  given  year  is  equal  to  the  greater  of  (1)  $150  for 
each  resident  of  the  State,  or  (2)  $200  million. 

B.  Reasons  for  Change 

In  1980,  Congress  created  a  major  Federal  program  to  clean  the 
worst  abandoned  hazardous  waster  sites  in  the  country  by  enacting 
the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  ("CERCLA").  CERCLA  provided  a  5-year,  $1.6  billion 
cleanup  program  financed  by  $0.22  billion  of  general  revenues  and 
$1.38  billion  of  excise  taxes  on  petroleum  and  specified  chemical 
feedstocks.  It  was  intended  that  the  Hazardous  Substance  Response 
Trust  Fund  ("Superfund")  would  be  supplemented  by  amounts  col- 
lected from  enforcement  and  cost  recovery  actions  against  responsi- 
ble parties,  and  ultimately  would  become  self-financing.  Under 
CERCLA,  the  petroleum  and  chemical  feedstock  excise  taxes  were 
imposed  through  September  30,  1985. 

It  is  now  clear  that  the  current  Superfund  program  will  not  be 
adequate  to  achieve  the  goals  of  the  1980  Act.  The  Environmental 
Protection  Agency  ("EPA")  estimates  that  only  15  of  the  538  sites 
now  on  the  National  Priority  List  will  be  cleaned  by  September  30, 
1985,  and  that  the  unobligated  balance  of  the  Superfund  will  be 
less  than  $10  million  on  that  date.  Moreover,  Title  I  of  S.  51  ("Su- 
perfund Improvement  Act  of  1985")  substantially  increases  the  fi- 
nancial requirements  of  the  Superfund.  Among  other  things,  S.  51 
would:  expand  the  responsibilities  of  the  Agency  for  Toxic  Sub- 
stances and  Disease  Registry;  increase  the  Federal  share  of  costs 
for  cleaning  certain  State-owned  sites  and  for  treating  contaminat- 
ed ground  water;  increase  the  cost  of  the  Love  Canal  buyout;  re- 
quire the  Superfund  to  pay  interest  on  loans  of  relocated  business- 
es; require  the  EPA  to  maintain  a  Hazardous  Substances  Invento- 
ry; and  would  provide  a  right  for  citizens  to  sue  in  Federal  court  to 
enforce  requirements  under  the  Act  and  to  seek  the  performance  of 
nondiscretionary  duties  under  the  Act  by  the  President  or  delegees. 

S.  51,  as  reported  by  the  Environment  and  Public  Works  Com- 
mittee, provides  $7.5  billion  of  funding  ($1.03  billion  from  general 
revenues  and  $6.47  billion  from  unspecified  taxes)  over  the  1986- 
1990  fiscal  year  period.  In  the  Finance  Committee's  judgment,  the 
$7.5  billion  funding  level  (including  interest  credited  on  Superfund 
balances  but  not  taking  into  account  amounts  collected  from  en- 
forcement and  cost  recovery  actions)  will  be  necessary  to  finance 
the  cost  of  the  expanded  Superfund  program  provided  in  this  bill 
over  the  five  year  period.  The  current  estimates  of  tax  revenues 
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and  Trust  Fund  interest  provided  by  the  committee  amendment 
($6.9  billion  and  $0.5  billion,  respectively),  add  to  slightly  less  than 
the  desired  funding  level.  However,  revenue  projections  for  up  to  5 
years  into  the  future  may  be  somewhat  uncertain  because  of  un- 
foreseen movements  in  the  economy  so  that  the  committee  amend- 
ment may  generate  the  desired  funding.  In  any  event,  the  commit- 
tee is  committed  to  the  $7.5  billion  a  target  and  expects  to  provide 
additional  revenues  should  a  shortfall  develop. 

In  financing  the  substantial  increase  in  the  Superfund  program, 
the  Finance  Committee  sought  to  broaden  the  tax  base,  to  mini- 
mize adverse  trade  effects,  and  to  limit  the  impact  of  the  program 
on  the  Federal  deficit. 

First,  beginning  in  fiscal  year  1986,  there  would  no  longer  be  an 
authorization  of  general  revenue  contributions  to  the  Superfund.  In 
light  of  the  large  budget  deficits  projected  over  the  next  five  years, 
the  Committee  felt  that  the  programs  paid  for  from  the  Superfund 
should  be  funded  without  adding  to  those  deficits.7 

Second,  although  general  revenue  appropriations  are  not  recom- 
mended, the  committee  is  of  the  view  that  the  cleanup  of  aban- 
doned hazardous  waste  sites  is  a  broad  societal  problem  extending 
beyond  the  chemical  and  petroleum  industries.  Thus,  the  commit- 
tee recommended  a  new  excise  tax  on  all  manufacturing  sectors  of 
the  economy.  The  Superfund  Excise  Tax  ("SET")  on  manufacturers 
was  structured  as  an  indirect  tax  (i.e.,  on  goods  rather  than  on  per- 
sons). Under  the  General  Agreement  on  Tariffs  and  Trade 
("GATT"),  to  which  the  United  States  is  a  signatory,  indirect  taxes 
generally  may  be  imposed  according  to  the  "destination  principle,' * 
(i.e.,  rebated  on  export  and  imposed  on  imports).  By  structuring  the 
SET  as  a  destination-principle  tax,  the  committee  sought  to  mini- 
mize the  adverse  effects  of  the  tax  on  the  U.S.  merchandise  trade 
balance.  Given  the  $123  billion  merchandise  trade  deficit  in  1984, 
and  projections  for  a  larger  trade  deficit  in  1985,  the  committee  be- 
lieves that  any  new  tax  to  finance  the  Superfund  must  not  under- 
mine the  competitiveness  of  U.S.  exports  nor  favor  imports  over  do- 
mestic production.  The  imposition  of  the  Superfund  Excise  Tax  is 
limited  to  manufacturers  and  producers  (including  mining  because 
the  committee  believes  that  there  is  a  reasonable  nexus  between 
these  activities  and  the  generation  of  the  hazardous  wastes  that 
are  found  at  Superfund  sites.  The  Superfund  Excise  Tax  is  limited 
to  manufacturers  and  producers  with  over  $5  million  of  sales  and 
lease  income.  To  further  reduce  administration  and  compliance 
costs,  Superfund  Excise  Tax  liability  generally  is  computed  with 
reference  to  manufacturers'  inventory  costs,  as  computed  for 
income  tax  purposes,  rather  than  on  the  basis  of  tax  payments 
shown  on  special  invoices. 


7  The  Superfund  Improvement  Act  of  1985,  as  reported  by  the  Committee  on  Environment 
and  Public  Works,  contains  a  provision  that  expands  the  scope  of  the  Superfund  program  to 
include  a  5-year  demonstration  program  of  assistance  to  victims  of  exposure  to  hazardous  sub- 
stances released  into  the  environment.  Under  the  bill,  victim  assistance  grants  are  added  to  the 
list  of  permissible  uses  of  the  Superfund,  but  only  the  general  revenue  contribution  to  the  Su- 
perfund is  available  for  this  purpose.  Since  the  Finance  Committee  amendment  to  S.  51  contains 
no  general  revenue  authorization,  the  bill,  as  amended,  contains  no  funds  for  victim  assistance 
grants. 
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Third,  under  current  law,  imports  of  petroleum  and  42  chemical 
feedstocks  are  taxed"  at  the  same  rate  as  domestic  production,  but 
exports  of  domestic  chemicals  are  not  exempt  from  tax.  The  com- 
mittee exempted  from  tax  exports  chemical  feedstocks  and  petrole- 
um to  limit  the  adverse  effect  of  these  taxes  on  U.S.  trade  in 
chemicals. 

The  committee  did  not  increase  -the  list  of  taxable  feedstocks  nor 
did  it  raise  the  rate  of  tax  on  any  feedstock.  The  decision  not  to  in- 
crease the  revenue  contribution  from  the  excise  taxes  on  petroleum 
and  chemical  feedstocks  was  based  on  the  committee's  view  that  (1) 
responsibility  for  hazardous  waste  celanup  extends  beyond  the 
chemical  and  petroleum  industries,  and  (2)  damaging  trade  effects 
would  occur  at  higher  excise  tax  rates.  Even  though  imports  of  do- 
mestically taxed  feedstocks  are  subject  to  tax  at  the  border  (e.g., 
ethylene),  many  U.S.  chemical  companies  are  concerned  that  for- 
eign-manufactured derivatives  (e.g.,  polyethylene;  a  derivative  of 
ethylene)  can  be  imported  tax-free.  To  eliminate  the  trade  advan- 
tage of  chemical  derivative  imports  would  require  that  tax  be  im- 
posed on  all  derivatives:  from  chemical  intermediates  (e.g.,  polyeth- 
elene  to  final  consumer  products  (e.g.,  plastic  bags).  Such  a  tax  on 
chemical  derivatives  would  be  costly  and  complex  to  administer. 

Fourth,  the  committee  exempted  chromium,  cobalt,  and  nickel 
from  the  feedstock  tax  where  these  metals  are  diverted,  recovered, 
or  produced  from  solid  waste  (other  than  waste  from  a  metal  smelt- 
ing, refining,  or  extraction  process).  Imports  of  recycled  metals  are 
not  exempt.  The  intent  of  this  amendment  is  to  encourage  the  recy- 
cling of  these  metals,  as  opposed  to  land  disposal.  The  amendment 
also  favors  recycling  over  both  imported  and  primary  domestic  pro- 
duction of  these  metals. 

Fifth,  the  committee  directed  the  Genral  Accounting  Office 
("GAO")  to  study  alternative  taxes  for  financing  the  Superfund, 
particularly  taxes  on  hazardous  wastes,  that  might  reduce  the  gen- 
eration and  disposal  of  such  wastes.  The  committee  is  concerned 
that  the  ongoing  generation  and  disposal  of  hazardous  waste  may 
result  in  future  Superfund  sites  requiring  additional  expenditures 
from  the  Superfund.  The  committee  anticipated  that  the  GAO 
would  take  account  of  the  study  conducted  by  the  Congressional 
Budget  Office  on  hazardous  waste  management  policy  alternatives. 

The  committee  agreed  to  study,  rather  than  enact,  a  tax  on  haz- 
ardous waste  at  this  time  because  it  was  recognized  that  an  im- 
properly designed  tax  system  might  have  harmful  economic  and 
environmental  impacts.  There  also  was  concern  that,  given  the 
present  state  of  knowledge  in  the  subject  area,  a  tax  on  hazardous 
waste  might  not  be  a  stable  revenue  source  for  financing  the  Su- 
perfund program.  The  committee  was  further  concerned  that  ex- 
emptions from  a  hazardous  waste  tax  for  treatment  and  recycling 
processes  might  be  abused,  and  could  create  an  economic  incentive 
for  taxpayers  to  use  less  environmentally  sound  technologies.  The 
committee  also  was  concerned  that  a  hazardous  waste  tax,  like  the 
chemical  feedstock  tax,  could  raise  the  cost  of  manufacturing  cer- 
tain products  in  the  United  States.  This  would  effectively  tax  ex- 
ports and  subsidize  imports  of  products  whose  production  involves 
hazardous  waste  generation.  Unlike  the  current  feedstock  tax,  the 
economic  burden  of  a  hazardous  waste  tax  might  not  be  limited  to 


804 


15 


a  small  percentage  of  production  cost,  and  could  erode  significantly 
the  competitiveness  of  certain  U.S.  exports. 

In  addition,  the  committee  had  questions  regarding  the  adequacy 
of  current  environmental  reporting  and  recordkeeping  for  tax  ad- 
ministration pruposes,  and  the  effect  of  disparities  among  State 
regulatory  practices  on  a  Federal  hazardous  waste  tax.  Another 
concern  raised  before  the  committee  was  that  the  imposition  of  a 
tax  on  hazardous  waste  management  facilities  could  create  a  disin- 
centive for  complying  with  regulations  under  the  Resource  Conser- 
vation and  Recovery  Act  ("RCRA")  and  could  penalize  hazardous 
waste  generators,  transporters,  and  disposers  who  accuratelv  report 
and  properly  dispose  of  wastes.  Imposition  of  a  hazardous  waste 
tax  could  be  counterproductive  if  it  resulted  in  an  increase  in  "mid- 
night" dumping  and  other  illegal  or  unsafe  disposal  practices. 

The  committee  repealed,  effective  October  1,  1985,  the  Post-clo- 
sure Liability  Trust  Fund;  it  did  not  extend  the  post-closure  dispos- 
al tax  enacted  in  1980;  and  it  transferred  the  remaining  balance  of 
the  Post-closure  Liability  Trust  Fund  to  the  Superfund.  Under  cur- 
rent law,  the  Post-closure  Liability  Trust  Fund  transfers  legal  li- 
ability of  owners  and  operators  of  private  disposal  sites  to  the  Fed- 
eral Government,  provided  that  such  sites  are  operated  and  closed 
according  to  RCRA  requirements,  and  the  EPA  determines,  five 
years  after  closure,  that  there  is  no  substantial  likelihood  of  future 
release.  In  exchange  for  assuming  such  liability,  a  tax  of  $2.13  per 
dry  weight  metric  ton  was  imposed  on  the  disposal  of  hazardous 
wastes  at  qualified  facilities.  In  effect,  the  post-closure  tax  is  in  lieu 
of  an  insurance  premium  for  the  coverage  of  all  future  claims  aris- 
ing from  health  and  property  damage  caused  by  a  hazardous  waste 
facility. 

The  committee  was  concerned  that  the  liability  that  ultimately 
could  be  transferred  to  the  Federal  Government  under  the  post-clo- 
sure provision  is  unlimited.  Such  liability  is  governed  in  part  by 
State  and  local  laws  which  could  change,  and  could  cover  such 
items  as  medical  expenses,  pain  and  suffering,  and  income  losses. 
Thus,  the  amount  of  claims  against  the  Post-closure  Fund  could  be 
extremely  large,  and  there  is  concern  that  the  Post-closure  Fund 
would  have  inadequate  resources  to  compensate  the  victims  of  even 
a  few  releases.  This  could  necessitate  a  large  tax  increase  or  use  of 
general  revenues  to  pay  these  claims.  The  committee  also  was  con- 
cerned that  the  transfer  of  liability  to  the  Government  may  dimin- 
ish incentives  to  construct  durable  disposal  facilities.  Moreover,  the 
Post-closure  Fund  appears  to  subsidize  hazardous  waste  disposal 
relative  to  treatment  facilities.  Further,  because  storage  facilities 
do  not  pay  the  tax,  a  storage  facility  which  switched  its  status  to 
that  of  a  disposal  facility  just  before  closure  could  transfer  liability 
to  the  Post-closure  Fund  without  ever  having  paid  the  tax.  Other 
such  mismatches  between  the  tax  and  eligibility  for  transfer  of  li- 
ability are  possible;  for  example,  a  facility  with  an  interim  status 
permit  may  be  required  to  pay  the  disposal  tax  but,  if  it  never  re- 
ceives a  final  RCRA  permit,  would  never  be  able  to  transfer  liabil- 
ity to  the  Fund.  In  addition,  the  Post-closure  Fund  does  not  relieve 
waste  generators  and  transporters  from  legal  liability  for  damages 
caused  by  wastes  deposited  at  a  hazardous  waste  disposal  facility. 
Finally,  under  current  law,  the  Federal  Government  can  be  used 
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by  any  party  that  claims  an  injury  as  a  result  of  exposure  to  a  re- 
lease from  a  disposal  facility  for  which  the  Federal  Government  is 
liable.  The  future  cost  of  litigation  under  this  provision  could  be 
high. 

Under  current  law,  certain  solid  waste  disposal  facilities  qualify 
for  tax-exempt  industrial  development  bond  financing.  The  commit- 
tee decided  that  hazardous  waste  treatment  facilities  generally 
should  be  eligible  for  such  financing  on  equal  terms.  This  amend- 
ment is  intended  to  encourage  the  construction  of  hazardous  waste 
treatment  facilities  that  meet  the  standards  of  the  Resource  Con- 
servation and  Recovery  Act  for  the  safe  treatment  of  hazardous 
waste. 

C.  Explanation  of  Provisions 

1.  The  Hazardous  Substance  Superfund  (Sec.  204  of  Title  II  and  New 
Sec.  9505  of  the  Code) 

The  committee  amendment  redesignates  the  "Hazardous  Sub- 
stance Response  Trust  Fund"  as  the  "Hazardous  Substance  Super- 
fund,"  and  continues  and  expands  the  Superfund  by  allocating  to 
the  Fund  amounts  equivalent  to  the  revenues  derived  from  the  new 
Superfund  Excise  Tax  on  manufacturers  (discussed  below),  together 
with  the  taxes  on  petroleum  and  chemical  feedstocks.8  No  further 
amounts  are  authorized  to  be  appropriated  to  the  Superfund  from 
general  revenues.  Other  amounts  allocated  to  the  Fund  under 
present  law  (including  penalties,  punitive  damages,  and  amounts 
recovered  on  behalf  of  the  Fund)  are  not  affected  by  the  committee 
amendment.  In  addition,  the  balance  in  the  Post-closure  Liability 
Trust  Fund  as  of  September  30,  1985,  is  to  be  transferred  to  the  Su- 
perfund, in  conjunction  with  the  repeal  of  that  Trust  Fund  (dis- 
cussed below). 

The  current  estimates  of  tax  revenues  and  Superfund  interest 
($6.9  billion  and  $0.5  billion,  respectively,  add  to  slightly  less  than 
the  desired  funding  level  of  $7.5  billion  over  a  five-year  period.  The 
committee  is  committed  to  the  $7.5  billion  target  and  expects  to 
provide  additional  revenues  should  a  shortfall  develop. 

Under  the  committee  amendment,  Superfund  monies  continue  to 
be  available  for  expenditures  incurred  under  section  111  of 
CERCLA  (as  in  effect  on  the  date  of  enactment  of  the  committee 
amendment)  in  connection  with  releases  or  threatened  releases  of 
hazardous  substances  into  the  environment,  including:  (1)  response 
costs;  (2)  related  costs  described  in  section  111(c)  of  CERCLA;  (3) 
claims  for  injury  to,  or  destruction  of,  natural  resources  belonging 
to  or  controlled  by  the  Federal  or  State  governments;  and  (4)  com- 
pensable but  unsatisfied  claims  arising  under  section  311  of  the 
Clean  Water  Act.9  As  under  present  law,  not  more  than  15  percent 
of  appropriated  amounts  may  be  used  for  the  payment  of  natural 
resource  damage  claims  (item  (3)  above). 


8  Amounts  in  the  Hazardous  Substance  Response  Trust  Fund  as  of  September  30,  1985,  are 
also  allocated  to  the  renamed  Superfund. 

9  Because  no  general  revenues  are  to  be  appropriated  after  Setpember  30  1985  to  the  Super- 
fund  under  the  Finance  Committee  amendment,  no  Fund  moneys  will  be  available  to  fund  the 
victim's  assistance  demonstration  program  included  in  S.  51,  as  reported  by  the  Committee  on 
Evironment  and  Pubilc  Works  (sec.  129  of  S.  51  and  sec.  111(c)  of  CERCLA). 


806 


17 

The  committee  amendment  relocates  the  Superfund  provisions  of 
CERCLA  in  the  trust  fund  subtitle  of  the  Internal  Revenue-Code 
(Subtitle  I).  As  under  present  law,  the  Secretary  of  the  Treasury 
will  continue  to  manage  the  Superfund,  and  to  report  annually  to 
Congress  on  the  financial  condition  and  operations  of  the  Super- 
fund  (Code  sec.  9602).  The  Superfund  administrative  provisions  are 
also  similar  to  present  law.  However,  under  the  committee  amend- 
ment, the  Superfund  is  to  have  geneal  authority  to  borrow  from 
the  Treasury  (as  repayable  advances)  amounts  not  exceeding  esti- 
mated Superfund  revenues  during  the  succeeding  12  months.  This 
authority  is  not  to  be  limited  (as  it  is  under  present  law)  to  cata- 
strophic spills  or  natural  resource  damage  claims  (not  more  than 
15  percent  of  borrowed  funds  may  be  used  to  pay  natural  resource 
damage  claims,  however).  All  such  advances  must  be  repaid  on  or 
before  December  31,  1990,  and  no  advance  may  be  made  after  Sep- 
tember 30,  1990. 

The  trust  fund  provisions  are  effective  on  October  1,  1985. 

2.  Tax  Provisions 

a.  Excise  taxes  on  petroleum  and  chemical  feedstocks  (sec.  202  of 
title  II,  sees.  4611,  4661,  and  4662  of  the  Code,  and  sec.  303  of 
CERCLA) 

Extension  of  present  law  taxes 

The  committee  amendment  continues  the  taxes  on  petroleum 
(Code  sec.  4611)  and  chemical  feedstocks  (sec.  4661),  at  their  present 
law  rates  (see  Table  1),  through  September  30,  1990.  A  special  rule 
would  provide  for  earlier  suspension  or  termination  of  these  taxes, 
together  with  the  new  Superfund  excise  tax  on  manufacturers,  if 
the  unobligated  Superfund  balance  were  to  exceed  $1.5  billion  (dis- 
cussed below).  In  addition,  authority  to  collect  the  petroleum, 
chemical  feedstock,  and  manufacturer  taxes  would  terminate  when 
and  if  cumulative  Superfund  receipts  (including  interest  credited 
on  Fund  balances  but  not  recoveries  or  other  non-tax  receipts)  total 
$7.5  billion.10 

Exemptions  from  chemical  feedstocks  tax 

The  committee  amendment  retains  the  present  law  .exemptions 
to  the  tax  on  chemical  feedstocks  (sec.  4662)  and  adds  the  following 
exemptions. 

Exports  of  taxable  chemicals, — The  committee  amendment  pro- 
vides that  the  tax  on  chemical  feedstocks  is  not  to  apply  to  feed- 
stocks that  are  exported  from  the  United  States.  In  particular,  the 
committee  amendment  exempts  from  tax  any  feedstock  that  is  sold 
by  the  manufacturer  or  producer  for  export,  or  for  resale  to  a 
second  purchaser  for  export.  If  the  purchaser  cannot  certify  in  ad- 
vance that  a  feedstock  will  be  exported,  or  if  a  tax  has  otherwise 
been  paid  on  the  exported  feedstock,  the  person  who  paid  the  tax 


10  In  conjunction  with  these  changes,  the  committee  amendment  repeals  the  termination 
provisons  of  present  law  (sec.  4611(d)),  which  terminate  the  petroleum  and  chemical  feedstock 
taxes  if  the  unobligated  balance  in  the  Hazardous  Substance  Response  Trust  Fund  exceeds  speci- 
fied amounts.  The  amendment  also  repeals  section  303  of  CERCLA;  that  section  provides  for  ter- 
mination of  the  environmental  excise  taxes  when  aggregate  taxes  collected  exceed  $1.38  billion. 
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could  claim  a  refund  or  credit  (without  interest)  for  the  amount  of 
the  tax  previously  paid.  Such  person  would  be  required  to  pay  the 
tax  amount  refunded  or  credited  to  the  exporter,  or  to  obtain  the 
exporter's  written  consent  to  his  receiving  the  credit  or  refund.  The 
Treasury  is  authorized  to  prescribe  necessary  regulations  for  ad- 
ministering these  provisions. 1 1 

Substances  used  to  produce  animal  feed. — An  exemption  from  the 
feedstock  tax  is  provided  for  nitric  acid,  sulfuric  acid,  or  ammonia 
(or  methane  used  to  produce  ammonia)  used  in  a  qualified  animal 
feed  use  by  the  manufacturer,  producer,  or  importer,  or  else  sold 
for  use  (or  for  resale  for  ultimate  use)  in  a  qualified  animal  feed 
use.  Qualified  animal  feed  use  means  any  use  in  the  manufacture 
or  production  of  animal  feed  or  animal  feed  supplements,  or  of  in- 
gredients used  in  animal  feed  or  animal  feed  supplements.  Under 
Treasury  regulations,  if  tax  is  paid  and  a  qualifying  substance  is 
subsequently  used  in  a  qualified  animal  feed  use,  the  person  so 
using  the  substance  is  entitled  to  a  credit  or  refund  (without  inter- 
est) of  the  tax  paid.  Conversely,  if  an  exemption  is  allowed  and  a 
substance  is  subsequently  sold  or  used  for  a  non-animal  feed  pur- 
pose, the  person  so  selling  or  using  the  substance  is  to  be  subject  to 
tax  as  if  such  person  had  manufactured  the  substance. 

Certain  recycled  metals. — An  exemption  is  provided  under  the 
committee  amendment  for  nickel,  chromium,  or  cobalt  which  is  di- 
verted, recovered,  or  produced  from  solid  waste  (as  defined  under 
section  1004  of  the  Solid  Waste  Disposal  Act)  as  part  of  a  recycling 
process  (and  not  as  part  of  the  original  manufacturing  or  produc- 
tion process).  The  exemption  does  not  apply  to  metals  which  are  di- 
verted, recovered,  or  produced  from  the  byproduct,  coproduct,  or 
waste  of  a  metal  refining,  smelting,  or  other  extraction  process. 

The  recycling  exemption  does  not  apply  to  any  taxpayer  for  any 
period  during  which  the  taxpayer  has  been  notified  by  the  Environ- 
mental Protection  Agency  that  the  taxpayer  is  a  potentially  re- 
sponsible party  for  a  site  that  is  listed  on  the  National  Priorities 
List  (maintained  by  EPA  pursuant  to  section  105  of  CERCLA) 
unless  the  taxpayer  is  in  compliance  with  all  orders,  decrees,  or 
judgments  issued  againt  the  taxpayer  in  any  action  or  proceeding 
with  respect  to  the  listed  site  (including  actions  or  proceedings 
under  CERCLA  or  the  Solid  Waste  Disposal  Act).  The  exemption 
also  does  not  apply  to  any  imported  taxable  substance. 

For  purposes  of  the  credit  for  previously  taxed  chemical  feed- 
stocks, recycled  metals  that  are  exempt  under  this  provision  are 
treated  as  previously  taxed  (effectively  preventing  the  imposition  of 
further  tax  on  the  metal). 

Effective  date 

The  extension  of  the  petroleum  and  chemical  feedstocks  taxes, 
and  the  amendments  to  the  chemical  feedstocks  tax,  are  effective 
on  October  1,  1985. 


11  Rules  similar  to  the  rules  of  sec.  4221(b)  (regarding  sales  for  further  manufacture  or  export  for 
excise  tax  purposes)  are  to  apply  in  determining  proof  of  export. 
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b.  Superfund  excise  tax  (sec.  203  of  title  II  and  new  Chapter  30  of 
the  Code  (sees.  4001-4004,  4011-4013,  4021-4023,  and  4031)) 

General  rules 

The  committee  amendment  establishes  a  new  Superfund  Excise 
Tax  on  manufacturers.  The  tax,  which  would  be  at  a  0.08  percent 
rate,  would  be  imposed  on  the  sale,  lease,  or  import  of  tangible  per- 
sonal property  by  the  manufacturer  or  importer  of  the  property. 
Exports  of  tangible  personal  property  would  be  exempt,  as  would 
the  sale,  lease,  or  import  of  unprocessed  agricultural,  food,  and 
timber  products.  To  avoid  the  imposition  of  duplicative  taxes  in 
multi-stage  production,  manufacturers  would  be  allowed  a  credit 
based  on  the  amount  of  Superfund  excise  tax  included  in  their  pur- 
chases of  tangible  personal  property  (e.g.,  materials  and  equipment) 
allocable  to  the  manufacture  of  tangible  personal  property.  Small 
manufacturers  (with  less  than  $5  million  of  taxable  receipts)  and 
small  import  shipments  (under  $10,000)  would  be  exempt  from  the 
tax. 

Imposition  of  the  tax 

Under  the  committee  amendment,  a  new  Superfund  Excise  Tax 
isimposed  on  the  sale  or  lease  (in  connection  with  a  trade  or  busi- 
ness) of  tangible  personal  property  in  the  United  States  12  by  the 
manufacturer.  The  tax  rate  is  0.08  percent  ($8  per  $10,000  of  tax- 
able amount).  The  taxable  amount  in  the  case  of  a  sale  is  the  price 
(in  money  or  the  fair  market  value  of  other  consideration)  charged 
to  the  purchaser  by  the  seller,  including  items  payable  to  the  seller 
during  the  taxable  period  with  respect  to  the  transaction  (including 
Federal  and  State  sales  and  excise  taxes,  other  than  the  Superfund 
Excise  Tax,  imposed  on  the  transaction).  In  the  case  of  a  lease  by 
the  manufacturer  of  the  taxable  property,  the  taxable  amount  is 
the  gross  lease  payments  received  during  the  taxable  period  (in- 
cluding Federal  and  State  sales  and  excise  taxes,  other  than  Super- 
fund  Excise  Tax,  imposed  on  the  lease).  The  tax  applies  to  lease 
payments  received  (or  considered  received  under  the  partial  year 
proration  rules  described  below)  during  the  period  the  Superfund 
Excise  Tax  is  in  effect,  regardless  of  when  the  lease  was  entered 
into.  The  manufacturer  is  liable  for  the  tax. 

The  tax  is  also  imposed  on  the  import  of  tangible  personal  prop- 
erty into  the  customs  territory  United  States  by  the  importer  of 
the  tangible  personal  property.  The  taxable  amount  is  the  customs 
value  plus  customs  duties  (and  any  other  duties  or  any  excise  taxes 
other  than  the  Superfund  Excise  Tax)  that  may  be  imposed.  The 
tax  on  imports  is  to  be  collected  in  the  same  manner  as  duties  by 
the  customs  service.  Shipments  for  which  the  taxable  amount  is 
less  than  $10,000  are  exempt  from  the  tax.  The  importer  is  liable 
for  the  tax. 

The  Superfund  Excise  Tax  is  deductible  against  Federal  income 
tax. 


1 2  For  these  purposes,  the  United  States  includes  the  50  States,  the  District  of  Columbia,  and 
any  possession  of  the  United  States. 
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Definitions  and  special  rules 

Manufacturing. — Manufacturing  includes  the  production  of  tan- 
gible personal  property,  including  raw  materials.  The  committee 
intends  that  the  term  "manufacturing"  be  read  broadly  to  include 
mining  and  producing.  The  categories  of  mining  and  manufactur- 
ing establishments  set  forth  in  Divisions  B  and  D  of  the  Standard 
Industrial  Classification  ("SIC")  Manual,  published  by  the  Office  of 
Management  and  Budget,  generally  reflect  the  committee's  intent 
as  to  the  proper  line  separating  manufactuing  from  nonmanufac- 
turing  activity. 

Certain  activities  are  not  considered  to  be  manufacturing  under 
the  committee  amendment.  Manufacturing  does  not  include  serv- 
ices furnished  incidental  to  the  storage  or  transportation  of  proper- 
ty, the  preparation  of  food  in  a  restaurant  or  other  retail  food  es- 
tablishment, or  the  incidental  preparation  of  property  by  a  retailer 
or  wholesaler,  including  routine  assemblage.  The  SIC  Manual  gen- 
erally excludes  from  manufacturing  agriculture,  forestry,  fishing, 
and  construction. 

Tangible  personal  property. — Tangible  personal  property,  for  pur- 
poses of  this  tax,  generally  includes  all  property  that  is  not  either 
real  property  or  intangible  personal  property.  It  includes  natural 
gas  and  other  gaseous  materials.  It  does  not  include  unprocessed 
agricultural  products  (including  timber)  nor  unprocessed  food  prod- 
ucts (including  fish)  nor  electricity.  The  committee  intends  that 
Treasury  regulations  coordinate  the  definitions  of  unprocessed  agri- 
cultural products  and  unprocessed  food  products  with  the  5-digit 
tariff  code  for  purposes  of  exempting  from  this  tax  imports  of  these 
items.  Tangible  personal  property  also  does  not  include  mineral 
rights  (including  oil  or  gas  rights),  since  these  interests  are  them- 
selves considered  to  be  real  property.  Minerals  (or  oil  or  gas)  are, 
however,  considered  to  be  tangible  personal  property  after  they 
have  been  mined  or  otherwise  extracted. 

Containers,  transportation  charges,  constructive  sales  price. — The 
committee  amendment  provides  that  the  Secretary  of  the  Treasury 
is  to  issue  regulations  specifying  that  charges  for  coverings,  con- 
tainers, and  packing  are  included  in  the  taxable  amount.  The  regu- 
lations are  also  to  provide  that  transportation  (including  pipeline 
transportation)  and  related  charges  (including  insurance  and  in- 
stallation) and  Superfund  Excise  Tax  (but  no  other  excise  tax)  are 
excluded  from  the  taxable  amount  (but  only  to  the  extent  the 
amount  of  the  transportation  and  related  charges  is  established  to 
the  satisfaction  of  the  Secretary  in  accordance  with  regulations). 

The  regulations  are  also  to  provide  rules  establishing  a  construc- 
tive sales  price  when,  for  example,  a  manufacturer  sells  directly  at 
retail  or  sells  only  or  primarily  to  related  persons. 

These  regulations  are  to  be  similar  to  the  rules  of  section  4216(a) 
and  (b)  (relating  to  containers,  packing,  and  transportation  charges, 
and  constructive  sales  prices  for  excise  tax  purposes). 

Timing  of  receipt  and  expenses. — In  computing  the  taxable 
amount  and  qualified  inventory  costs  of  a  taxpayer,  an  amount 
shall  be  treated  as  recognized,  paid,  or  incurred  at  the  time  it  is 
recognized,  paid,  or  incurred  under  the  taxpayer's  method  of  ac- 
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counting  for  Federal  income  tax  purposes  (including,  for  example, 
the  installment  method). 

Credit  against  tax 

The  committee  amendment  provides  manufacturers  a  credit 
against  the  Superfund  Excise  Tax  that  is  the  greater  of  two 
amounts: 

(1)  The  first  amount  is  equal  to  the  Superfund  Excise  Tax 
imposed  on  sales  and  leases  (but  not  imports),  to  the  extent  it 
does  not  exceed  $4,000. 13  The  committee  amendment  provides 
that  persons  under  common  control  (whether  corporations, 
partnership,  proprietorships,  or  other  entities)  are  to  be  treated 
as  one  taxpayer  for  purposes  of  the  standard  $4,000  credit.  The 
rules  of  section  52  (originally  drafted  for  purposes  of  the  tar- 
geted jobs  credit)  apply  to  determine  whether  persons  are 
under  common  control.  Thus,  a  manufacturer  (but  not  an  im- 
porter) with  a  taxable  amount  of  $5  million  or  less  would  be 
exempt  from  the  tax  ($5  million  times  0.08  percent  equals 
$4,000). 

(2)  The  second  amount  is  equal  to  the  qualified  inventory 
costs  of  the  taxpayer  multiplied  by  .08  percent. 

Qualified  inventory  costs  are  direct  material  and  other  costs  (in- 
cluding the  Superfund  Excise  Tax  on  such  materials)  of  tangible 
personal  property  included  in  the  manufacturer's  cost  of  goods  sold 
for  income  tax  purposes.  Qualified  inventory  costs  include  amounts 
paid  or  incurred  for  the  acquisition  of  tangible  personal  property 
incident  to,  and  necessary  for,  production  or  manufacturing  oper- 
ations or  processes  (e.g.,  equipment  or  manufacturing  operations  or 
processes  (e.g.,  equipment),  if  depreciation  of  such  property  is  in- 
cluded in  the  manufacturer's  costs  of  goods  sold.  Depreciation  and 
amortization  deductions  are  not  included  in  qualified  inventory 
costs.  Qualified  inventory  costs  also  include  the  cost  of  utilities  sub- 
ject to  the  Superfund  Excise  Tax.  Qualified  inventory  costs  include 
lease  payments  on  qualifying  equipment  paid  or  incurred  during 
the  period  the  Superfund  Excise  Tax  is  in  effect.  Qualified  invento- 
ry costs  do  not,  however,  include  any  cost  or  amount  with  respect 
to  an  item  acquired  before  the  effective  date  of  the  tax.  Additional- 
ly, qualified  inventory  costs  do  not  include  the  inventory  costs  of 
any  non-manufacturing  operation.  Qualified  inventory  costs  are  to 
be  computed  in  the  same  manner  as  these  costs  are  computed  for 
purposes  of  determining  the  inventory  of  manufacturers  under  sec- 
tion 471  (i.e.,  full  absorption  accounting).14  If  the  taxpayer  uses  a 
different  method  of  accounting  for  computing  income  taxes,  then 
the  method  of  inventory  allocation  for  Superfund  excise  tax  pur- 
poses shall  conform  to  the  method  of  allocation  for  income  tax  pur- 
poses, unless  the  Secretary  provides  otherwise  in  regulations. 

The  amount  of  the  credit  allowed  to  be  claimed  for  a  particular 
taxable  period  may  not  exceed  the  liability  for  the  Superfund 
Excise  Tax.  The  amount  by  which  the  credit  exceeds  the  liability 


13  This  amount  is  prorated  for  taxable  periods  that  do  not  include  12  full  months.  Thus,  for 
example,  a  manufacturer  subject  to  this  tax  for  6  months  of  a  12  month  taxable  year  would  be 
entitled  to  a  maximum  credit  of  $2,000  under  this  provision. 

14  However,  as  described  above,  capital  costs  are  expensed  rather  than  depreciated  or  amor- 
tized. 
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for  a  particular  taxable  period  may  be  carried  to  the  next  taxable 
period  and  added  to  the  credit  potentially  allowable  for  that  period. 
If,  for  example,  a  manufacturer  had  qualified  inventory  costs  of  $11 
million  in  a  taxable  period  but  received  $10  million  in  sales  or 
lease  receipts,  the  taxpayer  would  owe  no  Superfund  Excise  Tax  for 
that  taxable  period  and  would  carry  over  to  the  next  taxable  period 
a  credit  of  $800.  (Because  the  credit  for  small  manufacturers  is 
equal  to  the  lesser  of  $4,000  or  the  tax  imposed,  no  amount  of  the 
standard  $4,000  credit  can  be  carried  over  to  future  years.) 

Exempt  transactions 

The  committee  amendment  exempts  several  types  of  transactions 
from  the  Superfund  Excise  Tax.  First,  the  Superfund  Excise  Tax  is 
not  imposed  on  the  sale  of  any  property  that  is  to  be  exported  out- 
side the  United  States,  as  provided  in  regulations.  The  committee 
intends  that  these  regulations  follow  the  principles  of  section 
4221(b)  (relating  to  excise  taxes),  and  the  regulations  thereunder, 
for  purposes  of  proving  that  an  article  has  been  exported.  In  par- 
ticular, the  committee  intends  that  Treasury  regulations  adopt  the 
rule  in  section  4221(b)  that  provides  that  the  exemption  from  tax 
ceases  to  apply  to  the  sale  of  an  article  unless,  within  six  months  of 
the  earlier  of  either  the  date  of  sale  or  date  of  shipment  by  the 
manufacturer,  the  manufacturer  receives  proof  that  the  article  has 
been  exported. 

The  committee  amendment  also  exempts  from  the  Superfund 
Excise  Tax  the  sale  or  lease  of  tangible  personal  property  by  the 
United  States  or  any  other  governmental  entity  or  by  an  organiza- 
tion that  is  exempt  from  the  income  tax  (unless  the  transaction  is 
part  of  an  unrelated  trade  or  business  within  the  meaning  of  sec- 
tion 513).  Imports  by  governmental  entities  and  organizations  that 
are  exempt  from  the  income  tax  are  subject  to  the  Superfund 
excise  tax. 

The  committee  amendment  also  exempts  small  imports  from  this 
tax.  A  small  import  is  any  shipment  (whether  formal  or  informal) 
the  taxable  amount  of  which  is  less  than  $10,000.  The  committee 
intends  that  "shipment"  be  interpreted  for  purposes  of  this  tax  in 
the  same  manner  that  it  is  generally  interpreted  for  customs  pur- 
poses. Thus,  a  shipment  is  generally  all  articles  on  one  carrier  for 
one  consignee  on  one  day. 

Time  for  filing  returns  and  related  administrative  matters 

Taxpayers  are  required  to  file  a  Superfund  Excise  Tax  return  an- 
nually, at  the  same  time  they  file  their  regular  income  tax  return. 
Thus,  for  example,  a  corporation  that  has  as  its  taxable  year  the 
calendar  year  would  be  required  to  file  the  Superfund  Excise  Tax 
return  by  March  15  of  the  following  year,  which  is  the  same  date 
that  its  corporate  income  tax  return  (Form  1120)  is  due.  As  with 
other  tax  returns,  the  Secretary  may  grant  a  reasonable  extension 
of  time  for  filing  a  Superfund  Excise  Tax  return  {see  sec.  6081). 

The  committee  amendment  provides  that  a  manufacturer  who 
has  less  than  $5  million  of  annual  sales  or  lease  receipts  is  not  re- 


812 


23 

quired  to  file  a  Superfund  Excise  Tax  return.15  These  taxpayers 
have  no  tax  liability  because  ;of  the  credit  mechanism  (described 
above).  In  addition,  jfehe  Secretary  may  provide  by  regulations  that 
certain  other  taxpayers  with  more  than  $5  million  of  sales  or  lease 
receipts,  but  who  may  have  no  tax  liability,  need  not  file  returns. 

The  taxable  period  for  which  liability  for  the  Superfund  Excise 
Tax  must  be  determined  is  the  taxable  person's  taxable  year  for 
purposes  of  the  income  tax.  If  the  taxpayer  does  not  have  a  taxable 
year  for  purposes  of  the  income  tax,  then  the  taxable  period  for 
purposes  of  the  Superfund  Excise  Tax  is  the  calendar  year. 

The  penalties  for  failure  to  file  a  tax  return  or  to  pay  tax  that 
are  applicable  to  the  income  tax  (sec.  6651)  are  made  applicable  to 
the  Superfund  Excise  Tax.  In  addition,  the  civil  negligence  penalty 
(sec.  6653(a))  that  is  applicable  to  the  income  tax  is  made  applicable 
to  the  Superfund  Excise  Tax.  The  criminal  penalties  of  the  Code 
are  generally  applicable  to  the  Superfund  Excise  Tax. 

The  committee  amendment  generally  requires  that  the  Super- 
fund  Excise  Tax  be  deposited  quarterly.  For  the  first  taxable  year 
that  a  manufacturer  is  potentially  subject  to  this  tax,  any  manufac- 
turer with  $50  million  or  less  of  sales  or  lease  payments  deter- 
mined in  the  prior  year  is  not  required  to  deposit  quarterly;  these 
taxpayers  may  pay  the  Superfund  Excise  Tax  when  they  file  their 
returns.  In  subsequent  taxable  years,  any  manufacturer  not  previ- 
ously liable  for  a  payment  of  Superfund  Excise  Tax  will  not  be  re- 
quired to  deposit  quarterly.  Thus,  for  example,  a  manufacturer  who 
paid  Superfund  Excise  Tax  for  1986  would  be  required  to  deposit 
quarterly  in  1987,  whereas  a  manufacturer  not  required  to  pay  any 
Superfund  Excise  Tax  in  1986  would  pay  the  Superfund  Excise  Tax 
(if  any)  for  which  the  manufacturer  is  liable  for  1987  with  the  man- 
ufacturer's return.  The  existing  penalty  for  failure  to  make  depos- 
its (Code  sec.  6656)  applies  to  failures  to  deposit  the  Superfund 
Excise  Tax.  This  penalty  will  not  apply,  however,  if  the  manufac- 
turer deposits  at  least  the  lesser  of  90  percent  of  the  tax  due  or  100 
percent  of  the  previous  year's  liability. 1 6 

The  tax  on  imports  is  to  be  collected  in  the  same  manner  as 
duties  by  customs  agents.  Consequently,  the  committee  amendment 
does  not  specify  deposit  rules  for  the  tax  on  imports. 

Revenues  from  the  Superfund  Excise  Tax  are  not  paid  to  Puerto 
Rico  or  the  Virgin  Islands  or  any  other  possession  or  territory 
under  the  cover  over  provisions  of  section  7652  of  the  Code  or  simi- 
lar provisions. 

The  Secretary  of  the  Treasury  is  authorized  to  issue  regulations 
to  carry  out  the  purposes  of  the  Superfund  Excise  Tax. 


15  This  exemption  is  prorated  for  taxable  periods  that  do  not  include  12  full  months.  Thus,  for 
example,  a  manufacturer  subject  to  this  tax  6  months  of  a  12  month  taxable  year  would  not  be 
required  to  file  a  return  if  it  had  less  than  $2.5  million  of  sales  or  lease  receipts  in  that  taxable 
year. 

16  A  taxpayer  may  avoid  this  penalty  with  respect  to  any  year  the  taxpayer  is  liable  for  Su- 
perfund Excise  Tax  by  depositing  at  least  90  percent  of  the  tax  due  for  that  taxable  year.  A 
taxpayer  may,  however,  avoid  this  penalty  with  respect  to  a  year  the  taxpayer  is  liable  for  this 
tax  by  depositing  100  percent  of  the  previous  year  s  liability  for  this  tax  only  if  the  taxpayer 
prorates  this  amount  for  a  full  12-month  period.  Thus,  if  a  taxpayer  was  liable  for  $100,000  of 
Superfund  Excise  Tax  for  its  taxable  year  July  1,  1985  through  June  30,  1986,  the  taxpayer 
would  be  considered  to  have  deposited  100  percent  of  the  previous  year's  liability  by  depositing 
$200,000. 
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Effective  dates 

The  Superfund  Excise  Tax  applies  with  respect  to  taxable 
amounts  received  after  December  31,  1985.  The  tax  will  not  apply 
with  respect  to  amounts  received  after  December  31,  1990.  Addi- 
tionally, the  Superfund  Excise  Tax  will  not  be  imposed  if  the  Su- 
perfund tax  on  petroleum  and  chemical  feedstocks  is  suspended 
before  September  30,  1990,  as  a  result  of  the  termination  provisions 
of  the  bill.  (These  termination  provisions  are  discussed  in  greater 
detail  below.) 

The  bill  provides  special  rules  for  any  taxable  period  including 
December  31,  1985  or  December  31,  1990.  In  the  case  of  such  a  tax- 
able period,  the  taxpayer  must,  in  computing  its  taxable  amount 
and  credit  for  the  Superfund  Excise  Tax,  prorate  its  receipts  and 
purchases  on  a  monthly  basis.  For  example,  a  taxpayer  whose  tax- 
able year  runs  from  February  1  to  January  31  must,  under  this 
special  rule,  prorate  one-twelfth  of  its  receipts  and  one-twelfth  of 
its  purchases  as  representing  those  amounts  for  the  period  for  Jan- 
uary 1  through  January  31,  1986.  In  addition,  the  $4,000  standard 
credit  similarly  would  be  prorated. 

c,  Termination  of  taxes  (sees.  202(a)  and  203(a)  of  Title  II  and 
sees.  4002,  4611(d),  and  4681(c)  of  the  Code) 

Under  the  committee  amendment,  the  petroleum  and  chemical 
feedstocks  taxes  are  each  scheduled  to  expire  after  September  30, 
1990,  and  the  Superfund  Excise  Tax  on  manufacturers  is  scheduled 
to  expire  after  December  31,  1990.  A  special  rule  would  provide  for 
earlier  suspension  or  termination  of  each  of  these  taxes  if,  on  Sep- 
tember 30,  1988  or  1989  (1)  the  unobligated  Superfund  balance  ex- 
ceeds $1.5  billion,  and  (2)  the  Treasury,  after  consulting  with  EPA, 
determines  that  this  balance  will  exceed  $1.5  billion  on  the  follow- 
ing September  30th  if  none  of  these  taxes  is  imposed  during  the  in- 
tervening year.  The  taxes  would  be  suspended  for  the  first  calendar 
year  following  the  date  of  an  affirmative  determination  (i.e.,  1989 
or  1990,  respectively). 

The  petroleum,  chemical  feedstocks,  and  manufacturing  excise 
taxes  would  also  expire  when  and  if  Superfund  receipts  of  tax  reve- 
nues plus  interest  credited  to  the  fund  (but  not  including  amounts 
from  enforcement  and  cost  recovery  actions)  total  $7.5  billion.  If 
the  $7.5  billion  total  is  reached  between  September  30  and  Decem- 
ber 31,  1990,  then  the  Superfund  Excise  Tax  would  be  terminated 
at  that  time.  Any  such  expiration  of  the  tax  would  be  based  on  pro- 
jections made  by  the  Treasury  on  a  quarterly  basis  (and  at  such 
other  times  as  the  Treasury  deems  appropriate)  regarding  cumula- 
tive taxes  and  interest  projected  to  be  credited  to  the  Fund.  In  the 
event  of  an  early  termination  of  the  Superfund  Excise  Tax,  the 
committee  amendment  specifies  that  the  amount  of  tax  and  the 
amount  of  any  credits  against  the  tax  (including  qualified  invento- 
ry credits  or  the  $4,000  credit  for  small  manufacturers)  are  to  be 
prorated  based  on  the  number  of  days  in  the  taxable  period  up  to 
and  including  the  termination  date.  For  example,  if  the  tax  termi- 
nated on  July  1,  1990,  a  calendar  year  taxpayer  would  compute  its 
tax  based  on  one-half  its  otherwise  applicable  taxable  amount  and 
one-half  of  its  otherwise  allowable  credit.  The  Treasury  is  also  pro- 
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vided  with  regulatory  authority  to  set  procedures  implementing 
these  early  termination  provisions. 

d.  Repeal  of  Post-closure  Liability  Tax  and  Trust  Fund  (sec.  205 
of  Title  II,  sees.  4681  and  4682  of  the  Code,  and  sec.  232  of  the 
Hazardous  Substance  Response  Revenue  Act  of  1980) 

The  Post-closure  Liability  Trust  Fund  is  repealed  effective  Octo- 
ber 1,  1985,  and  the  associated  hazardous  waste  disposal  tax  (Code 
sees.  4681  and  4682)  is  not  extended  beyond  September  30,  1985. 
Amounts  in  the  Post-closure  Trust  Fund  at  that  time  are  to  be 
transferred  to  the  Superfund.  Thus,  under  the  committee  amend- 
ment, no  funds  would  be  available  for  the  payment  of  claims  poten- 
tially arising  due  to  these  closed  sites. 

e.  Study  of  alternative  taxes  (see.  207  of  Title  II) 

The  committee  amendment  directs  the  General  Accounting 
Office  (GAO)  to  conduct  a  study  of  Superfund  financing  mecha- 
nisms, including  the  possibility  of  implementing  a  tax  on  disposal 
of  hazardous  wastes  as  an  additional  or  alternative  financing 
source.  This  study  is  to  consider  the  effect  of  a  hazardous  waste  tax 
on  the  generation  and  disposal  of  hazardous  waste.  The  committee 
anticipates  that  the  GAO  will  take  account  of  the  study  conducted 
by  the  Congressional  Budget  Office  on  hazardous  waste  manage- 
ment policy  alternatives.  The  GAO  is  directed  to  report  to  the  Fi- 
nance Committee  not  later  than  January  1,  1988,  regarding  the 
study  described  above. 

3.  Industrial  Development  Bonds  for  Hazardous  Waste  Treatment 
Facilities  (sec.  206  of  Title  II  and  sec.  103(b)(4)  of  the  Code) 

The  committee  amendment  interest  on  a  tax  exemption  for  in- 
dustrial development  bonds  ("IDBs")  used  to  finance  facilities  for 
the  treatment  of  hazardous  waste.  The  terms  "treatment"  and 
"hazardous  waste"  for  this  purpose  have  the  meanings  provided 
under  section  1004  of  the  Solid  Waste  Disposal  Act.  The  exemption 
is  limited  to  facilities  which  are  subject  to  final  permit  require- 
ments under  the  Resource  Conservation  and  Recovery  Act  (RCRA) 
(subtitle  C  of  Title  II  of  the  Solid  Waste  Disposal  Act).  IDBs  used  to 
finance  hazardous  waste  treatment  facilities  are  subject  to  the 
volume  and  other  limitations  applicable  to  IDBs  generally. 

III.  BUDGET  EFFECTS  OF  THE  COMMITTEE  AMENDMENT 
AND  VOTE  OF  THE  COMMITTEE 

A.  Budget  Effects 

In  compliance  with  paragraph  11(a)  of  Rule  XXVI  of  the  Stand- 
ing Rules  of  the  Senate,  the  following  statement  is  made  relative  to 
the  budget  effects  of  title  II  of  S.  51  as  reported  by  the  Committee 
on  Finance. 
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Estimated  Revenue  Effects  of  Title  II  as  Reported  by  the  Committee  on 
Finance,  Fiscal  Years  1986-91 

[In  millions  of  dollars] 


Provision 


1986         1987         1988         1989         1990         1991         1986-91 


Gross  revenues  to  the  Super- 
fund: 

Extension  of  excise  tax 
on  petroleum 39  42  42  42  42  3  210 

Extension  of  excise  tax 
on  chemical  feed- 
stocks        219        240        251         261         270  14  1,255 

New  Superfund  Excise 
Tax 344        946      1,025      U12      1,208        796         5,431 

Total  excise  tax  reve- 
nues to  the  Super- 
fund 602      1,228      1,318      1,415      1,520        813         6,896 

Net  increase  in  budget  re- 
ceipts (after  income  tax 
offset)     from     Superfund 

taxes 452        921         988      1,061      1,140        610         5,172 

IDB's  for  hazardous 
waste  treatment  fa- 
cilities        -9       -18       -31       -43       -57       -70         -228 

Net       change       in 
budget  receipts 443        903        957      1,018      1,083        540         4,944 


B.  Vote  of  the  Committee 

In  compliance  with  paragraph  7(c)  of  Rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  the  following  statement  is  made  relative  to  the 
vote  of  the  Committee  on  Finance  on  the  motion  to  report  the  com- 
mittee amendment  to  title  II  of  S.  51.  The  committee  amendment 
to  title  II  of  S.  51  was  ordered  favorably  reported  by  a  roll  call  vote 
of  18  yeas  and  1  nay. 

IV.  REGULATORY  IMPACT  AND  OTHER  MATTERS  TO  BE 
DISCUSSED  UNDER  SENATE  RULES 

A.  Regulatory  Impact 

Pursuant  to  paragraph  11(b)  of  Rule  XXVI  of  the  Standing  Rules 
of  the  Senate,  the  Committee  on  Finance  makes  the  following 
statement  concerning  the  regulatory  impact  that  might  be  incurred 
in  carrying  out  the  provisions  of  title  II  of  S.  51,  as  reported. 

Number  of  individuals  and  businesses  who  would  be  regulated 

Title  II  of  the  bill  does  not  involve  new  or  expanded  regulation  of 
individuals  or  businesses.  It  does,  however,  impose  a  new  manufac- 
turers excise  tax  at  a  low  rate  (0.08  percent)  on  manufacturers  and 
producers  (including  importers)  and  lessors  of  tangible  personal 
property.  This  new  Superfund  Excise  Tax  applies  to  manufacturers 
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and  producers  with  over  $5  million  of  sales  and  lease  income.  This 
new  tax  is  effective  on  January  1,  1986. 

Economic  impact  of  regulation  on  individuals,  consumers,  and  busi- 
nesses 

The  new  Superfund  Excise  Tax  imposed  under  title  II  of  the  bill 
could  involve  a  slight  impact  on  business  costs  and  consumer 
prices;  however,  the  new  tax  is  imposed  only  at  a  low  rate  (0.08 
percent).  Under  the  destination  principle  generally  used  for  excise 
taxes,  the  Superfund  Excise  Tax  will  not  apply  to  exports.  The 
committee  amendment  also  exempt  from  the  new  tax  the  sale  or 
lease  of  tangible  personal  property  by  the  United  States  or  any 
other  governmental  entity  or  by  a  tax-exempt  organization  (unless 
the  transaction  is  part  of  an  unrelated  trade  or  business). 

The  extension  under  the  committee  amendment  of  the  petroleum 
and  chemical  feedstock  excise  taxes  at  present  law  rates  will  not 
have  any  overall  impact  on  business  costs  or  consumer  prices.  The 
committee  amendment  expands  the  present  law  exemptions  from 
the  tax  on  chemical  feedstocks  to  include  exports  of  taxable  chemi- 
cals, substances  to  produce  a  animal  feed,  and  certain  recycled 
metals  (nickel,  chromium  or  cobalt  which  is  diverted,  recovered  or 
produced  from  solid  waste  or  recovered  materials,  but  not  to  im- 
ported recycled  metals). 

The  committee  amendment  extends  the  current  petroleum  and 
chemical  feedstock  taxes  for  5  years  (through  September  30,  1990), 
and  imposes  the  new  Superfund  Excise  Tax  for  the  5-year  period 
(January  1,  1986  through  December  31,  1990).  The  proceeds 
(amounts  equivalent  to  revenues  from  these  taxes)  are  to  be  depos- 
ited in  the  Superfund,  to  provide  financing  for  Federal  cleanup  ef- 
forts of  hazardous  waste  sites.  The  committee  amendment  also  re- 
peals the  waste  disposal  excise  tax  and  the  associated  Post-closure 
Liability  Trust  Fund.  Finally,  the  committee  amendment  expands 
the  tax-exempt  industrial  development  bond  financing  to  include 
certain  hazardous  waste  treatment  facilities. 

Impact  on  personal  privacy 

Title  II  of  the  bill  generally  does  not  relate  to  the  personal  priva- 
cy of  individuals. 

Determination  of  the  amount  of  paperwork 

The  new  Superfund  Excise  Tax  imposed  under  the  committee 
amendment  (title  II  of  the  bill)  will  involve  some  increase  in  paper- 
work for  those  subject  to  the  tax.  However,  since  the  new  tax  is  to 
be  reported  annually  in  accordance  with  the  taxpayer's  accounting 
year  and  is  to  be  calculated  using  the  taxpayer's  existing  account- 
ing records,  the  net  impact  on  the  taxpayers  should  be  minimal.  A 
new  Federal  excise  tax  form  may  need  to  be  filed. 

B.  Other  Matters 
Consultation  with  Congressional  Budget  Office  on  budget  estimates 

In  accordance  with  section  403  of  the  Budget  Act,  the  Committee 
on  Finance  advises  that  the  Director  of  the  Congressional  Budget 
Office  has  examined  the  committee's  budget  estimates  of  the  tax 
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provisions  of  title  II  of  the  bill  (as  shown  in  Part  III  of  this  report) 
and  agrees  with  the  committee's  budget  estimates.  The  Director 
submitted  the  following  statement: 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  23,  1985. 
Hon.  Robert  Packwood, 
Chairman,  Committee  on  Finance, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed the  Superfund  Revenue  Act  of  1985,  an  amendment  in  the 
nature  of  a  substitute  to  Title  II  of  S.  51,  the  Superfund  Improve- 
ment Act  of  1985,  as  ordered  reported  by  the  Senate  Committee  on 
Finance  on  May  16,  1985. 

S.  51  would  authorize,  amend  and  expand  Public  Law  96-510,  the 
Comprehensive  Environment  Response,  Compensation,  and  Liabil- 
ity Act  of  1980  (CERCLA).  The  budget  effects  of  S.  51  as  amended 
are  shown  in  Table  1. 

Under  current  law,  the  taxes  imposed  under  CERCLA  to  fund 
the  Superfund  will  expire  September  30,  1985.  S.  51,  as  ordered  re- 
ported by  the  Senate  Committee  on  Finance,  would  extend  these 
taxes  and  would  impose  a  new  one.  The  excise  taxes  on  crude  oil 
and  petroleum  products  and  on  chemical  feedstocks  would  be  ex- 
tended at  current  rates  through  September  30,  1990.  The  bill  would 
impose  a  new  tax,  the  Superfund  Excise  Tax,  on  the  sale  or  lease  of 
personal  property ;  in  connection  with  a  trade  or  business,  by  the 
manufacturer.  A  tax  rate  of  0.08  percent  would  be  applied  to  the 
gross  sales  price  or  lease  payments.  Manufacturers  with  $5  million 
or  less  in  taxable  sale  amounts,  items  sold  or  leased  by  state  and 
local  governments  or  by  tax-exempt  institutions,  and  exported 
goods  would  be  exempt  from  the  tax. 

The  amended  Title  II  would  repeal  the  Post-Closure  Liability 
Trust  Fund,  effective  October  1,  1985.  Amounts  in  the  Trust  fund 
at  that  time  would  be  transferred  to  the  Superfund. 

The  amendment  directs  the  General  Accounting  Office  to  study 
alternative  ways  to  fund  the  Superfund,  and  to  report  to  the  Com- 
mittee on  Finance  and  House  Committee  on  Ways  and  Means  by 
January  1,  1988. 

The  committee  amendment  would  also  allow  state  and  local  gov- 
ernments to  issue  tax-exempt  industrial  development  bonds  to  fi- 
nance facilities  for  the  treatment  of  hazardous  waste.  This  provi- 
sion would  be  effective  on  the  date  of  the  bill's  enactment. 

Table  1.— Budget  Effects  of  S.  51  as  Amended  by  the  Committee  on  Finance 

[By  fiscal  years,  in  millions  of  dollars] 

1986         1987         1988         1989         1990 

Estimated  spending  effect: 

Authorization  level 602      1,228      1,318      1,415      1,520 

Outlays 216        646      1,015      1,264      1,413 
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Table  1. — Budget  Effects  of  S.  51  as  Amended  by  the  Committee  on 

Finance — Continued 

[By  fiscal  years,  in  millions  of  dollars] 


1986 


1987 


1988 


1989 


1990 


Estimated  revenue  effects: 

Extend  excise  tax  on  crude  oil  and  petro- 
leum products 38  42  42  42  42 

Extend  excise  tax  on  chemical  feedstocks...      219        240        251        261        270 
Impose  new  Superfund  excise  tax 344        946      1,025     1,112      1,208 

Total  excise  taxes,  gross 602  1,228  1,318  1,415  1,520 

Total  excise  taxes  net  of  income  tax  offsets 452  921  988  1,061  1,140 

Authorize  industiral  revenue  bonds  for  haz- 
ardous waste  facilities —9  —18  —31  —43  —57 

Total  net  revenues 443        903        957      1,018      1,083 

Estimated  total  budget  effects: 

Revenues 443        903        957      1,018      1,083 

Outlays 216        646      1,015      1,264      1,413 

Increase  (  +  )  or  decrease  (  — )  in  defi- 
cit    -227     -257  58        246        330 

Note.  The  above  estimates  are  relative  to  current  law. 

When  compared  to  the  CBO  scorekeeping  baseline,  the  net  reve- 
nue increase  under  S.  51  would  range  from  $243  million  in  1986  to 
$842  million  in  1990.  The  increase  relative  to  the  baseline  is  small- 
er than  that  shown  in  the  table  above  because  the  baseline  as- 
sumes extension  of  Superfund  taxes  at  current  rates.  For  purposes 
of  this  estimate,  authorizations  are  assumed  to  equal  gross  excise 
tax  revenues  each  year.  Revenues  collected  under  the  Post-closure 
Liability  Trust  Fund  tax  are  assumed  to  be  credited  to  the  Super- 
fund  in  1986. 

On  March  1,  1985,  CBO  prepared  a  cost  estimate  for  S.  51,  the 
Superfund  Improvement  Act  of  1985,  as  ordered  reported  by  the 
Senate  Committee  on  Environment  and  Public  Works.  Title  I  of 
that  bill  would  have  authorized  appropriations  from  the  general 
fund  of  $206  million  each  year  through  1990.  As  reported  by  the 
Committee  on  Finance,  S.  51  would  not  authorize  the  transfer  of 
any  general  funds  to  the  Superfund.  Moreover,  the  committee's 
amendment  would  also  have  the  effect  of  eliminating  the  victim  as- 
sistance demonstration  program  in  S.  51,  because  this  program  was 
to  be  financed  only  through  general  fund  appropriations  to  the  Su- 
perfund. Estimated  outlays  are  different  because  of  these  changes. 
In  addition,  the  transfer  of  amounts  from  the  Post-closure  Liability 
Trust  Fund  to  the  Superfund  will  result  in  slightly  higher  outlays 
from  the  fund. 

The  amendment  in  the  nature  of  a  substitute  to  Title  II  of  S.  51 
will  not  change  any  of  the  provisions  in  Title  I  that  affect  the  budg- 
ets of  state  and  local  governments. 
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If  you  wish  further  details  on  this  estimate,  please  feel  free  to 
contact  me. 

With  best  wishes, 
Sincerely, 

Rudolph  G.  Penner,  Director. 

New  budget  authority 

In  compliance  with  section  308(a)(1)  of  the  Budget  Act,  and  after 
consultation  with  the  Director  of  the  Congressional  Budget  Office, 
the  committee  states  that  the  changes  made  to  existing  law  by  title 
II  of  the  bill  involve  no  new  budget  authority. 

Tax  expenditures 

In  compliance  with  section  308(a)(2)  of  the  Budget  Act  with  re- 
spect to  tax  expenditures,  and  after  consultation  with  the  Director 
of  the  Congressional  Budget  Office,  the  committee  states  that  the 
changes  made  to  existing  law  by  title  II  of  the  bill  will  involve  in- 
creased tax  expenditures  (relating  to  the  provision  expanding  the 
industrial  development  bond  definition  to  include  hazardous  waste 
treatement  facilities)  of  $158  million  over  fiscal  years  1986-90  (see 
Part  III  for  year-by-year  amounts).  The  excise  tax  provisions  of  the 
committee  amendment  do  not  involve  expenditures  as  currently  de- 
fined. 

V.  CHANGES  IN  EXISTING  LAW  MADE  BY  TITLE  II  OF  THE 
BILL,  AS  REPORTED 

In  the  opinion  of  the  Committee  on  Finance,  it  is  necessary,  in 
order  to  expedite  the  business  of  the  Senate,  to  dispense  with  the 
requirements  of  paragraph  12  of  Rule  XXVI  of  the  Standing  Rules 
of  the  Senate  (relating  to  the  showing  of  changes  in  existing  law 
made  by  the  provisions  of  title  II  of  S.  51,  as  reported  by  the  com- 
mittee). 
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VI.  ADDITIONAL  VIEWS  OF  SENATOR  BOB  DOLE 

I  strongly  support  the  reauthorization  of  Superfund,  because  I  be- 
lieve we  have  an  obligation  to  make  sure  that  hazardous  wastes  do 
not  permanently  damage  the  environment  or  the  health  or  our  citi- 
zens. In  addition,  I  think  a  compelling  case  has  been  made  that  the 
hazardous  waste  problem  is  so  widespread,  and  the  potential  cost  of 
cleanup  so  uncertain,  that  a  substantial  increase  in  the  size  of  the 
hazardous  waste  cleanup  fund  is  warranted.  For  these  reasons  I 
voted  to  report  this  legislation  out  of  the  Finance  Committee. 

Nevertheless,  I  do  have  strong  reservations  about  the  approach 
we  are  taking  in  this  bill.  Both  in  terms  of  the  amount  of  money 
we  are  spending  and  the  way  we  are  rising  it,  fiscal  restraint  has 
been  given  short  shrift.  I  think  we  could  do  better. 

Funding  Level 

In  1980  Superfund  was  authorized  at  a  level  of  about  $1.5  billion 
over  five  years.  That  initial  authorization  has  enabled  us  to  begin 
the  cleanup  process,  to  learn  more  about  the  process  and  technolo- 
gy of  hazardous  waste  cleanup,  and  to  get  a  better  idea  of  the  costs 
involved.  Although  there  remains  considerable  disagreement  on 
the  amount  of  funding  that  is  needed  and  the  pace  at  which  it  can 
be  spent  effectively,  there  is  no  dispute  that  the  problem  requires  a 
significantly  larger  commitment  of  resources  than  we  made  in 
1980.  Accordingly,  I  supported  the  Administration's  recommenda- 
tion for  a  $5.3  billion  program  over  the  next  five  years.  That  is 
about  three-and-a-half  times  larger  than  the  program  commitment 
we  made  in  1980. 

At  the  same  time,  I  do  not  believe  the  case  has  been  made  for 
the  $7.5  billion  program  recommended  by  the  Environment  Com- 
mittee and  funded  by  the  Finance  Committee.  We  need  to  know  a 
lot  more  about  the  cost  of  effective  cleanup,  and  about  how  far  we 
have  to  go  to  ensure  the  public  health  and  safety  with  regard  to  a 
particular  hazardous  waste  site,  before  we  can  be  sure  that  $7.5  bil- 
lion can  be  spent  intelligently  on  this  problem  in  the  next  five 
years.  I  am  willing  to  defer  to  the  expertise  of  the  Environmental 
Protection  Agency  on  the  funding  question,  since  they  are  the  ones 
in  charge  of  the  cleanup,  and  they  have  the  most  direct  knowledge 
of  the  costs  and  problems  involved. 

Finally,  at  a  time  of  severe  fiscal  stress,  I  think  we  have  to  be 
cautions  in  setting  funding  levels  for  any  program:  however  worthy 
the  goal.  We  cannot  afford  to  get  let  enthusiasm  for  a  very  popular 
and  important  program  cloud  our  judgment  as  to  what  we  can  and 
should  spend  on  that  program.  We  should  have  agreed  to  raise  $5.3 
billion,  and  subject  requests  for  more  funds  to  the  appropriations 
process. 
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Tax  Increase 

I  also  am  uncomfortable  with  establishing  a  wholly  new,  broad- 
based  revenue  source  to  finance  this  higher  funding  level  for  Su- 
perfund.  As  I  said  at  the  time  the  Committee  made  its  decision  to 
adopt  a  manufacturers'  excise  tax,  the  fact  that  a  new  tax  starts 
out  with  a  low  rate  and  a  limited  purpose  is  no  guarantee  it  will 
stay  that  way.  The  entire  income  tax  system  started  out  with  simi- 
lar limitations,  and  that  did  nothing  to  stop  its  expansion. 

I  understand  the  desire  to  spread  the  burden  of  financing  Super- 
fund  a  bit  more  broadly,  while  still  maintaining  a  relationship  be- 
tween the  harzardous  waste  problem  and  the  payors  of  the  tax.  In 
this  case,  the  theory  is  that  manufacuring  activity  in  general  is  the 
source  of  the  hazardous  waste  problem.  But  if  we  take  that  argu- 
ment to  its  extreme,  we  ought  to  say  that  hazardous  waste  is  a  by- 
product of  an  advanced  industrial  society — in  which  case  the  tax 
ought  to  be  broadened  even  further. 

But  I  am  unwilling  to  go  to  that  extreme  at  this  time,  because  it 
seems  to  me  that  doing  so  opens  the  door  to  significant  new  taxes 
or  increases  in  existing  taxes.  That  is  not  what  the  economy  needs 
right  now.  Further,  I  do  not  think  it  is  a  coincidence  that  the  Com- 
mittee found  it  easy  to  vote  for  a  $7.5  billion  program  when  that 
program  is  largely  funded  by  a  very  small  tax  on  a  large  number  of 
manufacturers.  I  fear  that  coupling  this  broad  new  tax  with  a  pop- 
ular program  both  removes  considerations  of  fiscal  restraint  from 
our  deliberations  and  guarnatees  that  this  tax  bill  expend  by  leaps 
and  bounds  in  the  not  too  distant  future. 

I  cannot,  then,  endorse  this  new  tax.  Let  me  reiterate  that  I 
strongly  support  the  Superfund,  and  I  will  do  whatever  I  can  to 
ensure  that  it  is  reauthorized  with  much  greater  resources  than  it 
has  had  in  the  past.  But  we  could  have  done  better  in  structuring  a 
revenue  package  for  this  bill  that  would  raise  the  necessary  funds 
without  opening  the  door  to  an  endlessly  expanding  program. 
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VII.  ADDITIONAL  VIEWS  OF  SENATOR  BOB  DOLE  AND 
SENATOR  DAVID  DURENBERGER 

[At  the  markup  of  the  Superfund  legislation,  the  Finance  Commit- 
tee agreed  to  include  in  the  record  an  exchange  of  comments  be- 
tween Senator  Durenberger,  Senator  Dole,  and  a  representative 
of  the  Treasury  Department.] 

Senator  Durenberger.  I  would  like  to  ask  the  representative 
from  Treasury  some  questions  on  one  particular  chemical  feed- 
stock. The  chemical  is  xylene  and  some  people  seem  to  be  a  bit  con- 
fused over  the  exact  definition  of  xylene  for  the  purpose  of  tax- 
ation. 

Xylene  comes  in  different  forms,  called  isomers.  You  starjt  with  a 
mixed  stream  of  these  isomers  from  the  refinery,  which,  of  course, 
is  a  taxable  chemical.  But  then  the  refiner  can  separate  out  the  in- 
dividual isomers.  The  issue  is  whether  or  not  the  isomers  are  tax- 
able when  they  are  sold  or  used  in  the  manufacture  of  more  com- 
plex chemicals. 

The  Treasury's  proposed  regulations  say  that  xylene  isomers  are 
taxable  when  they  are  sold  or  used.  Isn't  it  true  that  regarding 
xylene  in  the  proposed  regulations  that  the  xylene  isomers  are  tax- 
able at  their  use  or  sale,  Mr.  Rollyson? 

Mr.  Rollyson.  That  is  correct,  Senator. 

Senator  Durenberger.  Have  you  been  collecting  taxes  on  the 
sale  of  isomers? 

Mr.  Rollyson.  Yes,  we  have. 

Senator  Durenberger.  Then  any  retroactive  change  to  the  defi- 
nition of  xylene  which  excluded  isomers,  but  made  the  separation 
of  isomers  a  taxable  event,  would  require  giving  back  the  money  to 
those  who  have  already  paid  it  and  making  someone  else  pay  those 
taxes  instead,  is  that  correct? 

Mr.  Rollyson.  Well,  we  would  have  to  refund  the  previousl  paid 
taxes.  It  would  be  more  difficult  to  justify  imposing  the  tax  retroac- 
tively on  other  taxpayers. 

Senator  Durenberger.  Mr.  Chairman,  last  year  the  Ways  and 
Means  Superfund  bill  changed  the  definition  of  xylene  to  exclude 
taxing  the  use  or  sale  of  the  isomers.  If  this  were  to  happen  this 
year,  we  would  be  changing  an  existing  industry  practice.  Also,  I 
would  like  to  point  out  that  Congress  would  be  getting  involved  in 
existing  industry  contracts.  I  think  that  would  be  very  bad  tax 
policy  and  very  unfair  to  retroactivity  change  the  definition  from 
that  found  in  the  proposed  Treasury  regulations. 

The  Chairman.  Thank  you. 

Senator  Dole.  Mr.  Chairman,  I  was  aware  of  this  issue  last  year. 
In  addition  to  those  reasons  mentioned  by  Senator  Durenberger,  I 
opposed  the  changes  made  to  the  Superfund  chemical  xylene  in  the 
House  bill  last  year  because  it  changed  the  definition  of  xylene. 
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That  change  of  definition  would  have  reversed  the  relative  position 
of  producers  and  purchasers  in  regard  to  the  Superfund  tax  on 
xylene.  In  addition,  Congress  would  have  been  intervening,  or 
worse  yet,  overturning  commercial  contracts.  For  these  reasons,  I 
will  continue  to  favor  the  Treasury  Department's  proposed  defini- 
tion of  xylene  and  will  oppose  any  legislative  change  of  that  defini- 
tion. 


The  Chairman.  Thank  you. 
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VIII.  ADDITIONAL  VIEWS  OF  SENATOR  WILLIAM 
ARMSTRONG 

Look  before  you  leap! 

That's  my  advice  to  Senators  before  they  rush  to  vote  for  S.  51. 

This  bill  provides  a  needed  increase  in  funding  for  cleanup  of 
hazardous  wastes.  But  the  Finance  Committee  recommends  paying 
the  bill  by  establishing  a  Manufacturers  Environmental  Excise  Tax 
[MEET]  ...  in  effect  a  Value  Added  Tax,  albeit  a  bowdlerized  ver- 
sion ...  a  questionable  idea  for  at  least  three  reasons. 

First,  the  VAT  is  a  new  kind  of  federal  tax,  a  tax  about  which 
many  thoughtful  persons  have  serious  doubts.  Such  a  levy  is  desira- 
ble, some  say,  because  it  taxes  consumption  rather  than  productivi- 
ty and  thrift.  But  a  Value  Added  Tax  also  is,  by  its  very  nature,  an 
insidious,  hidden  tax  .  .  .  almost  invisible  to  the  ultimate  consum- 
ers who  pay  the  bill.  So  it  is  an  easy  and  tempting  source  of  reve- 
nue for  the  government.  Small  changes  in  the  VAT  raise  large 
amounts  of  revenue  while  disturbing  few  taxpayers.  So  once  estab- 
lished the  VAT  could  easily  be  used  and  abused  to  finance  large 
increases  in  federal  spending.  Income  taxes  are  more  visible  to  in- 
dividual taxpayers;  therefore  increases  are  inherently  more  diffi- 
cult to  legislate  because  of  the  direct,  personal  effect  on  individual 
taxpayers  and  hence  provides  a  valuable  constraint  on  expansion  of 
federal  spending. 

Second,  this  bill  taxes  a  specific  segment  of  the  economy — manu- 
facturing— in  order  to  fill  a  trust  fund  dedicated  to  a  public  pur- 
pose of  virtually  universal  benefit.  In  the  past,  Congress  has  usual- 
ly, and  in  my  opinion  wisely,  linked  such  trust  fund  revenues  and 
benefits.  Thus  revenues  generated  by  highway  users  are  spent  to 
build  and  maintain  highways;  taxes  on  airline  tickets  finance  con- 
struction of  airports;  excise  taxes  on  plywood  pay  for  reforestation, 
etc. 

Third,  the  VAT  will  probably  be  very  inefficient.  The  cost  of  ad- 
ministration and  supervision  will  be  disproportionate  to  the  reve- 
nue raised. 

So  before  the  Senate  acts  on  this  legislation,  I  intend  to  consider 
other  possible  options.  I  invite  Senators  to  join  me  in  thinking 
about  the  implications  of  this  tax  and  trust  fund  concept. 

Background 

I  support  strengthening  the  Hazardous  Substance  Response  Trust 
Fund  (Superfund),  and  voted  to  report  the  bill  from  Finance  Com- 
mittee for  that  reason. 

This  country  faces  a  very  serious  hazardous  waste  disposal  prob- 
lem. As  mentioned  in  the  report  of  the  Environment  and  Public 
Works  Committee,  modern  chemical  technology  has  contributed 
greatly  to  this  Nation's  standard  of  living,  but  has  left  a  legacy  of 
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hazardous  substances  and  wastes  which  pose  a  serious  threat  to 
human  health  and  the  environment. 

One  of  the  most  pressing  threats  is  groundwater  contamination. 
The  Environmental  Protection  Agency  (EPA)  reports  that  one  in 
every  three  large  groundwater  systems  and  one  in  every  six  sup- 
plies serving  less  than  10,000  people  is  contaminated  by  volatile 
chemicals.  Many  large  cities — Tucson,  Memphis,  and  Miami  among 
them — rely  entirely  on  groundwater  supplies,  as  do  most  rural 
areas.  The  impact  is  well  framed  by  the  problems  with  the  ground- 
water, supply  for  Long  Island,  New  York,  where  contamination  af- 
fects supplies  drawn  by  three  million  people. 

We  must  act  quickly  to  remove  or  detoxify  the  numerous  aban- 
doned hazardous  sites  that  imperil  citizens  and  natural  resources. 
While  toxic  waste  clean-up  should  be  a  top  national  priority,  there 
has  not  been  adequate  progress  in  cleaning  up  hazardous  waste 
sites.  Of  the  funds  so  far  committed  to  Superfund,  only  a  third 
have  been  used  to  actually  remove  or  detoxify  waste,  not  a  satisfac- 
tory record.  But  I  am  encouraged  by  reports  that  EPA  will  now 
begin  more  actual  clean-up  activities  in  this  second  five  year  period 
of  Superfund  than  in  the  first. 

Significant  increases  for  Superfund  are  therefore  justified  the  ad- 
ditional dollars  will  be  directed  to  actual  clean-up.  With  more  than 
800  sites  currently  on  the  National  Priorities  List  (NPL)  there  is 
substantial  work  remaining.  The  Office  of  Technology  Assessment 
(OTA)  estimates  that  as  many  as  10,000  sites  require  clean-up.  It  is 
imperative  that  a  greater  proportion  of  committed  funds  are  pro- 
vided for  hazardous  waste  clean-up. 

The  reauthorization  of  Superfund  in  combination  with  the  Ee- 
source  Conservation  and  Recovery  Act  (RCRA)  establishes  a  reason- 
ably comprehensive  federal  response  to  the  problem  of  hazardous 
waste  control  and  elimination.  The  amendments  to  RCRA  in  1984 
strengthened  regulation  of  hazardous  waste  disposal  to  the  point 
where  the  Congressional  Budget  Office  projects  that  industry  will 
spend  between  $8  and  $11  billion  a  year  on  improved  waste  tech- 
nologies by  1990. 

RCRA  regulates  the  management  and  disposal  of  currently  gen- 
erated hazardous  wastes,  and  Superfund  is  responsible  for  cleaning 
up  abandoned  hazardous  waste  sites  where  those  responsible  for 
the  dumping  can  no  longer  be  identified.  Consequently,  there  is 
great  controversy  about  how  to  best  finance  Superfund.  Since  no 
clear  liability  can  be  established,  who  should  pay  clean-up  costs? 
Today  12  oil  and  chemical  companies  pay  70%  of  Superfund  excise 
taxes.  Such  a  narrow  tax  base  cannot  possibly  justify  a  proposed 
four-fold  increase  in  expenditures. 

The  Senate  Finance  Committee  has  approved  an  across  the  board 
manufacturer's  excise  tax  (small  manufacturers  with  sales  of  less 
than  $5  million  are  exempted).  The  underlying  premise  of  this  new 
tax  is  that  manufacturer's  produce  toxic  pollution  and  should 
therefore  pay  clean-up  costs. 

While  I  agree  that  a  broader  tax  source  is  needed,  I  am  not  sure 
the  Committee's  recommendation  is  entirely  proper  and  may  set  a 
tax  policy  precedent  the  Committee  will  eventually  regret;  may  fail 
to  tax  those  who  produce  the  greatest  toxic  waste;  will  be  unecesj 
sarily  difficult  to  administer,  comply  with  and  enforce;  will  lead  to 
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regrettable  price  distortions;  and  over  time,  this  new  tax  will  be 
vastly  expanded  to  rival  the  growth  in  Social  Security  and  income 
taxes. 

Specific  Objections  to  the  New  Manufacturers  Tax 
The  Tax  is  Unfair;  Polluters  May  Escape  Taxation 

Proponents  for  this  new  tax  say  it  is  designed  to  spread  the 
burden  of  collecting  revenues  for  Superfund  among  a  broader  base, 
specifically,  all  manufacturers  with  sales  in  excess  of  $5  billion. 
They  argue  that  virtually  all  manufacturers  produce  some  form  of 
hazardous  waste.  Yet  this  tax  is  not  a  tax  on  hazardous  waste.  This 
new  tax  is  based  upon  sales  minus  cost  of  goods  sold — a  value 
added  tax.  It  disregards  volume  or  degree  of  toxicity,  and  whether 
or  not  the  manufacturer,  in  fact,  produces  hazardous  wastes  or  for 
that  matter  treats  otherwise  properly  disposes  of  them  under 
RCRA. 

Moreover,  corporations  are  not  the  sole  producers  of  toxic  waste. 
State  and  federal  government  produce  toxic  waste,  and  in  fact  have 
been  among  the  greatest  culprits  in  not  properly  managing  toxic 
waste  dumps.  Also  a  great  degree  of  responsibility  falls  to  consum- 
ers whose  demands  for  these  products  results  in  their  use  and  dis- 
posal. Therefore,  is  it  appropriate  to  place  so  much  of  the  financial 
responsibility  on  only  one  segment  of  the  economy?  I  am  skeptical. 

An  Inappropriate  Trust  Fund  Tax? 

I  also  doubt  the  idea  of  a  value  added  tax  for  a  dedicated  trust 
fund  such  as  Superfund.  This  new  tax  is  dedicated  to  financing  the 
clean-up  of  hazardous  waste  sites.  The  association  between  an 
abandoned  hazardous  waste  site  and  the  manufacturer  that  must 
partially  fund  its  clean-up  is  at  best  circumstantial.  This  lack  of  a 
direct  link  in  this  trust  fund  between  who  pays  and  who  receives 
the  benefits  (the  entire  nation  in  this  case)  is  a  departure  from  the 
general  practice  in  other  federal  trust  funds.  For  Example: 

Airport  and  Airway  Trust  Fund. — Seven  types  of  taxes  are  col- 
lected from  various  aviation  activities,  such  as  an  8%  air  passenger 
ticket  tax  and  a  $3  international  departure  tax.  Funds  raised  are 
used  for  airport  planning,  construction,  land  acquisition  and  oper- 
ations. 

Deep  Seabed  Revenue  Sharing  Trust  Fund. — An  excise  tax  is  to 
be  collected  on  the  imputed  value  of  hard  mineral  resources  re- 
moved from  the  deep  seabed.  Expenditures  are  to  be  made  in  ac- 
cordance with  an  international  treaty,  yet  to  be  agreed  to. 

Highway  Trust  FundA. — An  excise  tax  exists  on  motor  fuels, 
tires,  trucks,  trailers  and  certain  other  items.  The  funds  are  used 
for  a  wide  variety  of  highway  activities  as  construction,  repair, 
safety  and  traffic  control  grants. 

Inland  Waterways  Trust  Fund.—  Amounts  in  this  trust  fund  are 
available  as  provided  in  appropriations  acts,  for  construction  and 
rehabilitation  expenditure  for  navigation  on  the  specified  inland 
and  intercoastal  waterways.  As  excise  tax  is  imposed  on  fuels  used 
by  vessels  in  these  waterways. 
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Land  and  Water  Conservation  Fund. — This  fund  derives  its  funds 
from  another  trust  fund,  the  Highway  Trust  Fund.  Up  to  $1  mil- 
lion per  year  is  transferred  to  this  fund,  equivalent  to  motorboat 
fuel  taxes  collected.  The  fund  assists  in  the  preservation  and  devel- 
opment of  outdoor  recreation  resources. 

National  Recreation  Boating  Safety  and  Facilities  Improvement 
Fund. — Revenues  from  the  excise  tax  on  sport  fishing  equipment 
and  the  excise  taxes  collected  on  motorboat  fuels  (other  than  the  $1 
million  to  the  Land  and  Water  Trust  Fund),  and  import  duties  on 
fishing  equipment,  yachts  and  pleasure  crafts  go  into  this  fund.  Ex- 
penditures, subject  to  appropriations,  go  for  the  purpose  of  restor- 
ing and  managing  all  species  of  fish  sport  and  recreation. 

Reforestation  Trust  Fund. — Import  duties  on  plywood  and  lumber 
are  the  source  of  financing  for  this  fund.  The  fund  is  used  to  sup- 
plement appropriations  for  reforestation  and  timber  stock  improve- 
ment on  publicly  owned  national  forests. 

Tax  Court  Judges  Survivors'  Annuity  Fund. — Judges  electing  to 
participate  have  3%  of  their  salaries  withheld  for  a  fund  to  pay  an- 
nuities to  deceased  judges'  surviving  spouse  and  children. 

Black  Lung  Disability  Trust  Fund. — A  manufacturers'  excise  tax 
is  imposed  on  domestically  mined  coal  (other  than  lignite)  which  is 
sold  or  used  by  the  producer.  The  trust  fund  pays  benefits  if  there 
is  no  responsible  operator  among  the  miner's  employers  or  if  the 
responsible  operator  is  in  default. 

Railroad  Retirement  System. — Six  sources  of  income  produce  this 
fund,  including  payroll  taxes  on  earning  of  railroad  employers  and 
employees,  general  revenues,  and  a  tax  levied  on  carriers  only.  Re- 
tirement and  survivors'  benefits  are  available  to  those  who  qualify. 

With  these  funds  generally  there  is  a  direct  connection  between 
who  pays  and  who  receives  the  benefit  of  the  fund.  In  contrast,  the 
new  corporate  Superfund  tax  departs  from  this  practice.  This  is  a 
questionable  precedent  to  establish  in  federal  tax  policy. 

Costly  and  Complicated  to  Administer 

I  am  also  concerned  that  the  new  tax  is  likely  to  be  costly  to  ad- 
minister. These  complications  are  not  warranted  by  the  level  of  tax 
revenue  to  be  raised.  The  U.S.  Treasury  Department  has  extensive- 
ly studied  value  added  taxes  and  concluded  that  it  would  cost  $700 
million  annually  to  administer  a  VAT  and  require  the  addition  of 
20,000  new  employees.  Of  course,  the  cost  of  administering  this  new 
Superfund  Tax  will  be  less  than  a  national  VAT  tax,  but  it  will 
still  be  substantial,  especially  in  light  of  the  revenue  to  be  raised. 

Price  Distortions 

As  just  one  example  of  the  complexity  and  price  distortions  the 
new  tax  will  create,  the  same  product  can  get  to  market  through 
several  different  production  routes,  which  reflets  that  certain  com- 
panies are  more  integrated  than  others.  To  their  credit,  the  Com- 
mittee anticipated  the  problem  and  directed  the  Treasury  to  devise 
intercompany  pricing  rules.  But  the  fact  that  such  a  significant 
issue  will  be  left  to  subsequent  Treasury  regulation  without  clear 
and  specific  guidance  from  Congress  raises  doubt  about  the  wisdom 
of  this  tax. 
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The  exemptions  provided  to  manufacturers  under  $5  million  in 
sales,  for  agricultural  products  and  wholesalers  and  retailers  will 
prove  problematical.  First,  companies  producing  the  same  product, 
but  whose  total  sales  figures  fall  on  different  sides  of  the  $5  million 
exemption  level,  will  encounter  price  distortions.  The  smaller  com- 
pany gets  their  product  exempted  from  the  tax,  while  the  larger 
company  pays  the  tax.  Second,  a  distortion  will  occur  because  of 
the  exemptions  provided  to  farms,  wholesalers  and  retailers.  They 
will  not  be  able  to  take  credit  for  the  MEET  paid  by  the  manufac- 
turer on  goods  they  purchase.  This  will  result  in  a  price  increase 
for  them  that  cannot  be  passed  on  to  the  ultimate  consumer. 

Finally,  it  is  argued  that  the  MEET  approved  by  the  Finance 
Committee  will  lessen  distortions  because  of  the  low  rate  applied. 
Nonetheless,  it  is  equally  true  that  the  low  rate  does  not  warrant 
the  cost,  complications  and  price  distortions  of  a  MEET  when  used 
to  finance  a  dedicated  trust  fund. 

International  Trade 

As  the  Committee  reported  the  bill,  there  are  two  provisions  re- 
lating to  trade.  First,  the  proposed  Superfund  tax  will  not  be  ap- 
plied to  manufactured  items  that  are  exported,  and  will  be  applied 
to  manufactured  items  entering  the  country.  Second,  feedstocks  are 
to  be  exempt  from  the  current  feedstock  taxes  if  they  are  exported. 

This  may  be  the  correct  policy  from  a  trade  standpoint,  but  in 
effect,  we  would  encourage  the  production  of  hazardous  wastes  in 
this  country  for  products  used  in  other  countries. 

May  Lead  to  Two  New  Taxes 

In  addition,  I  have  a  concern  about  the  number  of  new  taxes  that 
will  ultimately  be  enacted  to  finance  Superfund.  The  Senate  Fi- 
nance Committee's  actions  in  eliminating  the  option  of  a  waste-end 
tax  and  substituting  the  broad  based  tax  contemplates  the  addition 
of  only  one  new  tax — the  MEET.  The  House  of  Representatives 
may  proceed  with  a  waste-end  only  or  a  combination  of  waste-end, 
general  revenues  and  a  broad  based  tax.  The  MEET  tax  is  said  to 
impact  30,000  manufacturers,  many  of  whom  may  also  have  to  bear 
a  waste-end  tax  as  well  if  the  conference  committee  so  decides. 
Thus  the  arrival  of  the  MEET  may  inflict  two  new  taxes  on  the 
manufacturing  segment  of  the  economy  even  though  it's  intent  was 
to  limit  it  to  one. 

Likely  Be  Expanded  In  The  Future 

The  history  of  federal  taxes  clearly  shows  that  once  a  tax  is  en- 
acted, it  inevitably  expands.  The  first  federal  income  tax  imposed 
in  the  United  States  taxed  less  than  one  percent  of  the  population 
and  hauled  in  less  than  one  percent  of  personal  income.  Today 
some  90%  of  American  households  pay  federal  taxes,  and  taxes  ac- 
count for  nearly  18%  of  the  nation's  gross  national  product. 

The  Social  Security  tax  is  another  example.  The  first  Social  Secu- 
rity tax  was  two  percent  tax  on  the  first  $3,000  of  wages.  Today, 
the  combined  employer-employee  Social  Security  tax  rate  is  14% 
on  the  first  $39,600  of  wages.  Where  in  1940,  the  maximum  tax 
paid  was  $60,  the  maximum  tax  exceeds  $5,400  annually  today.  For 
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many  citizens  and  corporations,  they  pay  more  in  Social  Security 
taxes  than  they  do  in  income  taxes. 

Now  Congress  is  creating  this  new  Superfund  excise  tax.  Propo- 
nents argue  that  it  is  a  low  tax  rate.  That  is  true.  The  initial  tax 
rate  is  only  .08%  of  manufacturer's  gross  receipts  minus  cost  of 
goods  sold.  If  this  tax  is  enacted,  I  predict  that  over  time  both  the 
rate  and  the  base  will  be  substantially  expanded. 

Conclusion 

For  all  these  reasons,  I  oppose  the  enactment  of  a  new  Superfund 
Excise  Tax.  The  question  is,  then,  what  is  a  better  method  of  fi- 
nancing clean-up  of  toxic  waste  sites? 

First,  I  support  the  current  tax  on  petroleum  and  chemical  feed- 
stocks which  are  known  to  be  toxic.  Second,  a  waste-end  tax — a  tax 
charged  on  the  disposal  of  toxic  wastes — may  also  be  reasonable. 
But  clearly,  these  two  new  taxes  will  not  generate  the  revenues 
necessary  to  pay  for  full  and  timely  clean-up. 

For  this  reason,  I  believe  that  using  general  revenues  is  appropri- 
ate in  cleaning  up  abandoned  hazardous  waste  sites.  It  should  be 
among  our  highest  national  priorities  to  clean  up  these  sites  which 
threaten  an  estimated  10,000  communities  and  neighborhoods 
throughout  the  United  States.  With  a  federal  budget  which  will 
spend  nearly  $5  trillion  in  the  next  five  years,  I  believe  our  nation- 
al priorities  can  and  should  be  directed  to  accommodate  the  urgent 
need  to  clean  up  sites  and  accommodate  the  necessary  spending 
within  the  federal  budget  without  creating  an  entirely  new  tax. 

W.  L.  Armstrong. 
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[From  the  Congressional  Record,   May  24,    1985,   p.Sl3791] 


SEQUENTIAL  REFERRAL  OF 
S.  51,  SUPERFUND 

Mr.  DOLE.  Mr.  President,  I  ask 
unanimous  consent  that  S.  51,  the  Su- 
perfund  Improvement  Act  of  1985,  be 
sequentially  referred  to  the  Commit- 
tee on  the  Judiciary  for  a  period  of 
time  not  to  extend  beyond  June  14, 
1985,  for  consideration  of  section  126, 
Contribution  and  Parties  to  Litigation; 
section  132,  Judicial  Review;  section 
133,  Preenforcement  Review;  and,  in- 
sofar as  it  may  affect  the  Federal 
courts  or  relates  to  claims  against  the 
United  States,  section  138,  Citizen 
Suits. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
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99th  CONGRESS 
1st  Session 


S.51 

[Report  No.  99-73] 


To  extend  and  amend  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  3,  1985 
Mr.  Stafford  (for  himself,  Mr.  Chafee,  Mr.  Durenberger,  Mr.  Humphrey, 
Mr.  Hart,  Mr.  Moynihan,  Mr.  Mitchell,  Mr.  Baucus,  Mr.  Lauten- 
berg,  Mr.  Cranston,  Mr.  Bentsen,  Mr.  Bradley,  and  Mr.  Leahy)  intro- 
duced the  following  bill;  which  was  read  twice  and  referred  to  the  Committee 
on  Environment  and  Public  Works 

March  7  (legislative  day,  February  18),  1985 

Reported  by  Mr.  Stafford,  with  an  amendment 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 

April  15,  1985 
Ordered,  referred  to  the  Committee  on  Finance  for  the  purpose  of  considering  title 
LT  of  the  bill  and  any  provisions  relating  to  revenues  for  the  Hazardous  Sub- 
stance Response  Fund 

May  23  (legislative  day,  April  15),  1985 

Reported  by  Mr.  Packwood,  with  amendments 

[Omit  the  part  in  boldface  brackets  and  insert  the  part  in  bold  roman] 

May  24  (legislative  day,  April  15),  1985 
Ordered,  referred  to  the  Committee  on  the  Judiciary  for  a  period  not  to  extend 
beyond  June  14,  1985,  for  consideration  of  section  126,  section  132,  section 
133,  and,  insofar  as  it  may  affect  the  Federal  courts  or  relates  to  claims 
against  the  United  States,  section  138 
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A  BILL 

To  extend  and  amend  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  of  1980,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Aet  may  be  referred  to  as-  the  "Supcrfund  Improve- 

4  meat  Aet  el  1085". 

5  TITLE  I 

6  INDIAN  TRIDES 

7  Seer  404r  (ft)  Section  404  el  the  Comprehensive  Envi- 

8  ronmcntal   Response,    Compensation,   and  Liability   Aet  ef 

9  4fr80  »  amended 

10  (4)  by   striking   "and"   at  the  end  ef  paragraph 

11  (31),  striking  the  period  at  the  end  el  paragraph  (83^ 

12  and  adding  a  new  paragraph  as-  follows: 

13  "(33)  Indian  tribe'  means  any  Indian  tribe,  band, 

14  nation,  er  other  organized  group  er-  community,  includ  ■ 

15  ing  any  Alaska  Native  village  but  net  including  any 

16  Alaska  Native  regional  er  village  corporation,  which  is- 

17  recognized   as   eligible   for  the   special   programs   and 

18  services  provided  by  the  United  States  te  Indians  be- 

19  cause  el  their  status  as  Indians;  and"; 

20  (3)  m  paragraph  (4-6)  by  striking  "or"  the  last 

21  time  it  appears  and  by  inserting  before  the  semicolon 

•  S  51  RS2 
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1  ftt  the  e«d  thereof  the  following:  ~  ftfty  Indian  tribe, 

2  er-7  if  sueb  resources  ftfe  subject  te  ft  trust  restriction 

3  on  alienation,  ftfty  member  ef  ftft  Indian  tribes 

4  (b)  Section  101(c)(3)  ef  the  Comprehensive  Environmcn 

5  tftf  Response,  Compensation,  ftftd  Liability  Aet  ef  1980  is 

6  amended  by  adding  ftfc  the  eftd  thereof  the  following:  iife  the 

7  ease  ef  remedial  action  te  be  taken  eft  ktftd  er-  wratcr  heki  by 

8  ftft  Indian  tribe,  hehi  by  the  United  States  m  trust  fer-  Iftdi- 

9  ftftSr  heki  by  ft  member  ef  ftft  Indian  tfiee  (if  sueh  ktftd  ef 

10  water  is  subject  te  ft  trust  restriction  eft  alienation),  er  other 

11  wise  within  the  borders  ef  ftft  Indian  reservation,  the  require 

12  ments   ef  this  paragraph   fer-   assurances   regarding   future 

13  maintenance  ftftd  cost -sharing  shall  ftet  apply,  ftftd  the  Prcsi- 

14  deftt  shaft1  provide  the  assurance  required  by  this  paragraph 

15  regarding  the  availability  ef  ft  hazardous  waste  disposal  facili- 

16  tyA 

17  (e)  Section  101(d)  ef  the  Comprehensive  Environmental 

18  Response,    Compensation,    aftd   Liability   Aet   ef    1980   is 

19  amended  by  inserting  iier  Indian  tribe"  after  the  phrase  iipe- 

20  litical  subdivision  thereof '  beth  times  thftt  phrase  occurs,  afte 

21  by  inserting  iief  Indian  tribe' ■  after  the  phrase  "political  suh- 

22  division"  beth  times  thftt  phrase  occurs. 

23  (d)  Section  4-07-  ef  the  Comprehensive  Environmental 

24  Response,    Compensation,    aftd   Liability   Aet   ef    1980   is 

25  amended — 

•  S  51  RS2 
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1  (4-)  m  oubaoction  (a)  by  inserting  ^to  an  Indian 

2  tribe"  after  "State"; 

3  (3)  in  subsection  (f)  fey  inserting  after  "State"  tfee 

4  tniro.  time  mat  word  appears  tnc  ionowing:  — and  to 

5  any  Indian  trifee  fer  natural  resources   belonging  tej 

6  managed  feyr   controlled  feyr  of  appertaining  te  s«efe 

7  tribe,  of  feeW  in  trust  fer  tfee  benefit  el  s«efe  tribe,  er 

8  belonging  te  a  member  el  suefe  trifee  if  s«efe  resources 

9  ar-e  subject  te  a  trust  restriction  en  alienation:";  fey  in- 

10  sorting  ^^er  Indian  tribe"  after  "State"  tfee  fourth  time 

11  that  word  appears;  fey  adding  before  the  period  at  tfee 

12  end  ef  the  first  sentence  the  following:  ~  se  leng  as7  in 

13  #*e  ease  ef  damages  te  an  Indian  tribe  occurring  eur- 

14  suant  te  a  Federal  permit  er  license,  tfee  issuance  ef 

15  that  permit  er  license  was  net  inconsistent  witfe  tfee  fi- 

16  duciary  dttty  ef  tfee  United  States  witfe  respect  te  suefe 

17  Indian  tribc1^  and  fey  inserting  11er  tfee  Indian  tribe" 

18  after  "State  government"; 

19  (&)  in  subsection  (r)  fey  inserting  i±e¥  Indian  tribe" 

20  after  "State"  tfee  first  time  it  appears;  and 

21  (4)  in  subsection  fy  fey  inserting  ^to  Indian  tribe" 

&  w'  ZtTtTtTT"          k^tlltU          II1U     111  St     lllIHJ    TT    MppUMl  o. 

23  (e)  Section  4-Hr  ef  tfee  Comprehensive  Environmental 

24  Response,    Compensation,    and   Liability   Aet   ef    1980   is 

25  amended — 

•  S  51  RS2 
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1  (4)  m  subsection  (b)  by  inserting  before  the  period 

2  ftt  the  end  thereof  the  following:  ~  er  by  any  Indian 

3  tribe  er  by  the  United  States  acting  en  behalf  ef  any 

4  Indian  tribe  fer  natural  resources  belonging  tey  man 

5  aged  byy  controlled  byy  er  appertaining  te  seen,  tribe,  er 

6  held  in  trest  fer  the  benefit  ef  seek,  tribe,  ef  belonging 

7  to  ft  member  ef  seek  tribe  if  seek  resources  ftre  subject 

8  te  ft  trust  restriction  en  alienation''; 

9  (3)  in   subsection   (c)(2)  by  inserting  lier  Indian 

10  tribe^  after  "State"; 

11  (&)  m  subsection  (0  by  inserting  lier  Indian  tribe" 
j.  _  aiior    otai/C   j  anu 

13  (4)  m  subsection  (i)  by  inserting  after  "State,"  the 

14  following:  "and  by  the  governing  body  ef  ftny  Indian 

15  tribe  having  sustained  damage  te  natural  resources  be- 

16  longing  tey  managed  hy-;  controlled  eyy  er  appertaining 
i.  i  te  sucn  triDC,  er  nciu  in  trust  ior  tnc  Dcnciii  er  suon 

18  tribe,  er  belonging  te  ft  member  ef  seek,  tribe  if  seek. 

19  resources  ftre  subject  te  ft  trust  restriction  en  alicn- 

20  ation,". 

21  (£)  Section  112(d)  ef  the  Comprehensive  Environmental 

22  Response,  Compensation,  and  Liability  Aet  ef  1980  (fts  re- 

23  written  by  this  Aet)  k  amended  by  adding  before  the  period 

24  ftt  the  end  ef  the  proviso  the  following:  ~  ner  against  ftn 

25  Indian  tribe  until  the  United  States,  m  fts  capacity  fts  trustee 

•  S  51  RS2 
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1  ler-  the  tribe,  gwes  written  notice  te  the  governing  body  el 

2  the  tribe  thftt  it  wiH  »et  present  ft  claim  of  commence  aft 

3  action  eft  behalf  el  the  tribe  er-  Iftik  te  present  ft  claim  e? 

4  commence  ft**  action  within  the  time  limitations  specified  m 

6  (g)  Title  I  el  the  Comprehensive  Environmental  Be- 

7  sponsc,  Compensation,  ftftd  Liability  Aet  el  1980  is  amended 

8  by  adding  ftt  the  end  thereof  the  following  sew  section: 

9  " INDIAN  TRIDEB 

10  "Sec.  44£t  The  governing  bedy  el  ftft  Indian  tfibe  shah1 

11  be  afforded  substantially  the  same  treatment  as  ft  Stftte  with 

12  respect  te  the  provisions  el  section  103(a)  (regarding  notifica- 

13  tien  el  releases),  section  101(c)(2)  (regarding  consultation  eft 

14  remedial  actions),  section  101(c)  (regarding  access  te  infor 

15  mation),  section  104(i)  (regarding  cooperation  m  establishing 

16  ftftd  maintaining  national  registries),  ftftd  section  405  (rcgard- 

17  iftg  roles  ftftd  responsibilities  under  the  national  contingency 

18  plftft  ftftd  submittal  el  priorities  ler  remedial  action,  bftt  ftet 

19  including  the  provision  regarding  the  inclusion  el  ftt  least  e»e 

20  facility  per  State  eft  the  national  priority  list).". 

21  COMMUNITY  RELOCATION 

22  SfiOr  403r  (ft)  T4*e  second  sentence  el  paragraph  (23)  el 

23  section  404  el  the  Comprehensive  Environmental  Response, 

24  Compensation,  ftftd  Liability  Aet  el  1980  is  amended  by  ift- 

25  sorting  alter  i%et  otherwise  provided  ler-^  the  phrase  "costs 

26  el  permanent  relocation  el  residents  wThcre  it  is  determined 

•  S  51  RS2 
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1  that  snob  permanent  relocation  is  eest  effective  or  may  be 

2  necessary  to  protect  health  of  welfare/'  and  fey  striking  out 

3  the  semicolon  at  the  end  thereof  and  inserting  in  lieu  thereof 

4  a  period  and  the  following:  11fe  the  ease  of  ft  business  located 

5  in  an  area  of  evacuation  or  relocation,  the  term  may  also 

6  include  the  payment  of  those  installments  of  principal  and 

7  interest  on  business  debt  which  accrue  between  the  date  of 

8  evacuation  or  temporary  relocation  and  thirty  days  following 

9  the  date  that  permanent  relocation  is  actually  accomplished 

10  0F7  if  permanent  relocation  is  formally  rejected  as  the  appro  - 

11  priatc  response,  the  date  on  which  evacuation  or  temporary 

12  relocation  ceases.  In  the  ease  of  an  individual  unemployed  as 

13  a  result  of  sueh  evacuation  or  relocation,  it  may  also  include 

14  the  provision  of  assistance  identical  to  that  authorized  by  see- 

15  tiens  4&h  40^  and  409  of  the  Disaster  Relief  Aet  of  4£74r 

16  Provided,  That  the  costs  of  sueh  assistance  shall  be  paid  from 

TTTT7  TTTTUT   i    UI1U., 7 

18  (b)  Section  101(c)(1)  of  the  Comprehensive  Environmon 

19  tal  Response,  Compensation,  and  Liability  Aet  of  1980  is 

20  amended  by  inserting  before  '  'authorized  by  subsection  (b)  of 

21  this  section/'  the  phrase  ^%f  permanent  relocation  e^ 

22  ALTERNATIVE  WATER  SUPPLIES 

23  Seer  4Q&7  Section  404  of  the  Comprehensive  Environ 

24  mental  Response,  Compensation,  and  Liability  Aet  of  1980, 

25  is  amended  by  striking  the  period  at  the  et^t  of  paragraph 

•  S  51  RS2 
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1  (30)  ftftd-  inserting  m  he**  thereof  ft  semicolon;  ane  by  adding 

2  after  flew  paragraph  (3&)  the  following  new  paragraph:  ' 

3  "(31)  'alternative  water  supplies'  includes,  but  is 

4  net  limited  tey   drinking  water  ane  household  water 

5  supplies.". 

6  STATE  CREDIT 

7  S©Or  4Q4t  (ft)  Section  401(c)(3)  of  the  Comprehensive 

8  Environmental  Response,  Compensation,  and  Liability  Aet  el 

9  1080  is  amended  fey  striking  "The  President  shall  grant  the 

10  State  ft  credit  against  the  share"  and  a4l  that  follows  down 

11  through  the  end  el  sueh  section  101(c)(3)  and  inserting  m  to* 

12  thereof  the  following:  if4ft  determining  the  portion  el  the 

13  costs  referred  te  m  $m  section  which  is  required  te  fee  paid 

14  fey  a  participating  Statey  the  President  shall  grant  the  State  ft 

15  credit  for  amounts  expended  er  obligated  fey  suefe  State  er-  fey 

16  ft  political  subdivision  tkereef  after  January  4y  1978,  ftftd 

17  before  Dcecmbcr  447  1980,  for  any  response  action  costs 

18  which  ftr-e  covered  by  section  111(a)  (4)  er  (3)  ane  whiefe  are 

19  incurred  ftt  ft  facility  er  release  listed  pursuant  te  section 

20  105(8).   Such  credit  shall  hftve  the  effect  el  reducing  the 

21  amount  which  the  State  would  otherwise  be  required  te  pay 

22  m  connection  with  assistance  under  this  section.". 

23  (b)(4)  Scctien  101(d)(1)  el  the  Comprcnhcnsivc  Environ 

24  mental  Response,  Compensation,  ft»d  Liability  Aet  el  4$£0  is 

25  amended  by  adding  the  following  new  sentence:  ilEe?  the 

26  purposes  el  £he  Iftst  sentence  el  subsection  (c)(3)  el  this  see- 
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1  tiefir  the  President  may  enter  iftte  ft  contract  of  cooperative 

2  agreement  with  ft  State  under  this  paragaraph  under  which 

3  sueh  State  wiH  tftke  response  actions  m  connection  with  fe- 

4  leases  listed  pursuant  te  section  105(8)(B),  using  non-Federal 

5  funds  fe*  s«eh  response  actions,  m  advance  el  ftnd  without 

6  ftfty  obligation  by  the  President  el  amounts  from  the  Fund  for 

7  saeh  response  actions/'. 

8  (3)  Section   104(c)(3)  el  the  Comprehensive  Environ 

9  mental  Response,  Compensation,  ftne  Liability  Aet  el  1980  il 

10  further  amended  by  adding  the  following  sentence:   'The 

11  President  shall  grant  the  State  ft  credit  against  the  share  el 

12  costs  lef  which  it  is  responsible  under  this  paragraph  ler  ftfty 

13  reasonable,    documented,    direct   out-of-pocket   non  Federal 

14  funds  expended  e*  obligated  by  the  State  under  ft  contract  er- 

15  cooperative  agreement  under  the  ktst  sentence  el  subsection 

16  tfHD^ 

17  FUNDING  OF  REMEDIAL  ACTION  A¥  FACILITY  OWNED  fi¥  A 

18  STATE    Oft    POLITICAL    SUBDIVISION    BOT    OPERATED 

19  PRIVATELY 

20  Sec.  ±Q&7  Section  101(c)(3)  el  the  Comprehensive  Envi- 

21  ronmcntal  Response,   Compensation,   fted  Liability  Aet  el 

22  4£80  is  amended 

23  (±)  by  amending  section  104(c)(3)(C)(ii)  te  read  as 

24  follows: 

25  £i(ii)  §0  per-  centum  (er-  s»eh  greater  amount 

26  fts    the    President    may    determine    appropriate, 
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1  taking  inte  account  the  degree  el  responsibility  el 

2  the  State  e?  political  subdivision  fer-  the  release) 

3  el  the  capital,  future  operation,  and  future  maintc- 

4  nance  costs  el  the  response  action  relating  te  a 

5  release  at  ft  facility,  primarily  esed  fe*=  treatment, 

6  storage,  e*  disposal,  that  was  owned  and  operated 

7  by  the  State  er  a  political  subdivision  thereof  at 

8  the  thee  el  any  disposal  el  hazardous  substances 

9  is  seeh  facility.  ¥&f  the  purpose  el  subparagraph 

10  (c)(ii)  el  this-  paragraph,  the  term  'facility'  dees 

11  net  include  navigable  waters  er-  the  beds  undcrly- 

12  mg  those  waters/';  and 

13  (2)  by  adding  at  the  end  thereof  the  following:  i%* 

Art  L11L"    UaoU    TXT    Mil  y     OLMLU     W 111U11    IlUo    TTcCTKTJ    VCV    Mil  V     Llllll^    ctTTTTT 

15  the  date  el  the  enactment  el  the  Superfund  Improve- 

16  ment  Aet  el  1985,  m  excess  el  ±0  per  centum  el  the 

17  costs  el  remedial  action  at  a  facility  owned  bet  net  ep- 

18  crated  by  seeh  State  er  by  a  political  subdivision  there 

19  elj  the  President  shall  ese  money  in  the  Fund  te  pre- 

20  vide  reimbursement  te  seen.  State  fer  the  amount  el 

21  seeh  excess. ". 

22  SELECTION  OF  REMEDIAL  ACTIONS 

23  SfiOr  ±06r  Section  101(c)(1)  el  the  Comprehensive  Envi- 

24  ronmcntal   Response,   Compensation,   and  Liability  Aet  el 

25  1980  is  amended  te  fead  as  follows: 
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1  "(4)(A)  The  President  shall  select  appropriate  remedial 

2  actions  determined  to  be  necessary  te  carry  ent  this  section 

3  which,  te  the  extent  practicable,  are  in  accordance  with  the 

4  national  contingency  plan  and  which  provide  ler  cost-cffcc- 

5  tive  response.  In  evaluating  the  cost  effectiveness  el  p?e- 

6  posed  alternative  remedial  actions,  the  President  shall  take 

7  inte  account  the  tetal  short   and  long  term  costs  el  sneh  ae- 

8  tions,  including  the  costs  el  operation  and  maintenance  le? 

9  the  entire  period  during  wrhich  sneh  activities  will  he  fe- 

10  quired. 

11  ii£B)  Remedial  actions  in  which  treatment  which  signifi- 

12  cantly  reduces  the  volume,  toxicity  e?  mobility  el  the  hazard- 

13  ens  substances  is  a  principal  clement,  are  te  be  preferred 

14  eve?  remedial  actions  net  involving  sneb  treatment.  ¥he  eH- 

15  site  transport  and  disposal  el  hazardous  substances  e?  een- 

16  taminatcd  materials  without  sneh  treatment  should  be  the 

17  least  favored  alternative  remedial  action,  where  practicable 

18  treatment  technologies  afe  available. 

19  il4G)  Remedial  actions  selected  under  this  paragraph  e? 

20  otherwise  required  of  agreed  te  by  the  President  under  this 

21  Aet  shall  attain  a  degree  el  cleanup  el  hazardous  substances, 

22  pollutants,  and  contaminants  &om  the  environment  and  el 

23  control  el  further  release  at  a  minimum  which  assures  protcc 

24  tien  el  human  health  and  the  environment.  Such  remedial 

25  actions  shall  be  relevant  and  appropriate  under  the  circum 
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1  stances  presented  by  the  release  ef  threatened  release  el  sueh 

2  substance,  pollutant,  ef  contaminant. 

3  ij{&)  ^e  permit  shall  be  required  under  subtitle  Q  ef  the 

4  Solid  Waste  Disposal  Aet  lef  the  portion  el  any  removal  ef 

5  remedial   action   conducted   pursuant   te  this  Aet   entirely 

6  onsitc:  Provided,  That  any  onsitc  treatment,  storage,  ef  dis- 

7  posal  el  hazardous  substances,  pollutants,  ef  contaminants 

8nKn  II     n  r\  *>-*  y\Itt    itti  f  K     4- 1->  *\     -r»f\r*ii  ti*/-\vyi  /tv\ln     /-ii     miknnrn  s*>-r*c\  -r\K     f  I    '  I 

9  11^B)  Subject  te  the  requirements  el  this  paragraph,  the 

10  President  shall  select  the  appropriate  remedial  action  which 

11  provides  a  balance  between  the  need  lef  protection  el  public 

12  health  and  welfare  and  the  environment  a-fe  the  facility  trade* 

13  consideration,  and  the  availability  el  amounts  from  the  Fund 

14  te  respond  te  other  sites  which  present  ef  may  present  a 

15  threat  te  public  health  ef  welfare  ef  the  environment,  taking 

16  rate  consideration  the  relative  immediacy  el  sueh  threats/'. 

17  STATE  ANB  FEDERAL  CONTRIBUTIONS  ¥0  OPERATION  ANB 

18  MAINTENANCE 

19  S©er  Wh  Section  104(c)  el  the  Comprehensive  Envi- 

20  ronmcntal  Response,   Compensation,   &&&  Liability  Aet  el 

21  1980  is  amended  by  adding  the  following  new  paragraphs: 

22  iJ4e^  Fef  the  purposes  el  paragraph  (3)  el  this  subscc 

23  tie«7  in  the  ease  el  ground  ef  surface  water  contamination, 

24  completed  remedial  action  includes  the  completion  el  treat  - 

25  ment  ef  other  measures,  whether  taken  onsitc  ef  off  site,  nee- 

26  cssary  te  restore  ground  and  surface  water  quality  te  a  level 
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J.  vfiftC  assures  protection  Or  numan  ncaiDn  anu  inc  environment. 

2  With  respect  te  sueh  measures,  the  operation  ef  sueh  mcas 

3  ures  for-  a  period  «p  te  five  years  after-  the  construction  ef 

4  installation  a»d  commencement  ef  operation  shall  he  consid 

5  ered  remedial  action.  Aotivitioo  required  te  maintain  the  ef- 

6  fcctivcncss  ef  sueh  measures  following  sueh  period  ef  the 

7  completion  ef  remedial  action,  whichever  is  earlier,  shall  he 

9  11{6)  During  oey  period  after-  the  availability  ef  funds 

10  received  hy  the  Trust  Fund  under  sections  4611  and  4661  ef 

11  the  Internal  Revenue  Code  ef  1954  er  section  221(b)(2)  ef 

12  this  Aety  the  Federal  share  ef  the  payment  ef  costs  fer-  opcr- 

13  ation  aftd  maintenance  pursuant  te  paragraph  (3)(C)(i)  er- 

14  paragraph  (&)  ef  this  subsection  shall  he  frem  funds  received 

15  hy  the  Trust  Ftmd  tmeer  section  221(b)(1)(B).". 

16  SITING  OF  HAZARDOUS  WASTE  FACILITIES 

17  S©er  4Q&7  Section  104(c)  ef  the  Comprehensive  Envi- 

18  ronmcntal  Response,   Compensation,   and  Liability  Aet  ef 

19  1980  is  amended  hy  adding  the  following  new  paragraph: 

20  ^^  Effective  feur-  years  after-  the  date  ef  enactment  ef 

21  this  paragraph,  the  President  shall  aet  provide  any  remedial 

22  actions  pursuant  te  this  section  unless  the  State  in  which  the 

23  release  occurs  first  enters  inte  a  contract  er-  cooperative 

24  agreement  with  the  President  providing  assurances  deemed 

25  adequate  hy  the  President  that  the  State  wiU  assure  the 

£*\J        uj  t  CvXXnntTXXXITT    Tti    11MZJM1  CETTCR3     Wcl/olU    PI  UcLLlIIUlIL   TXT  TTTTTTTTTocn.   TTXTTTTTTTTTTo 
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1  acceptable  te  the  President  and  m  compliance  with  the  fe- 

2  quircments  el  subtitle  C  ef  the  Solid  Waste  Disposal  Aet 

3  with  adequate   capacity  ler-  the  destruction,   treatment,  of 

4  seenre  disposition  el  ah  hazardous  wastes  that  are  reasonably 

5  expected  te  be  generated  within  the  State  tomg  the  twenty- 

6  year-  period  following  £he  date  el  sneh  contract  ef  cooperative 

•  cTgXTTvTITlTTrrC    ctxxvi   TT7  T7T7   \TTr3T7T7oT7TX    Ul  ,     LI  V^MLUtlj    TTT   UUo  LI  U  yUU. T 

8  COOPERATIVE  AGREEMENTS 

9  Seer  4Q&7  Section  104(d)(1)  el  the  Comprehensive  £n- 

10  vironmcntal  Response,  Compensation,  and  Liability  Aet  el 

11  1980  is  amended  by  striking  ah  el  the  existing  paragraph 

12  (other  than  that  added  by  this  Aet)  and  substituting  the  lel- 

13  lowing: 

14  "(d)(1)  Where  the  President  determines  thftt  a  State  er 

15  political  subdivision  has  the  capability  te  carry  out  any  or  ah 

16  el  the  actions  authorized  m  this  section,  the  President  mayy 

17  m  his  discretion  enter  inte  a  contract  er  cooperative  agree 

18  ment  and  combine  any  existing  cooperative  agreements  with 

19  snob  State  or  political  subdivision  te  take  sneh  actions  in  ae- 

20  cordancc  with  criteria  and  priorities  established  pursuant  te 

21  section  105(8)  el  this  title  and  te  be  reimbursed  Irem  the 

22  Fund  ler  the  reasonable  response  costs  ane!  related  activities 

23  associated  with  the  overall  implementation,  coordination,  en- 

24  forccment,  training,  community  relations,  site  inventory  and 

25  assessment  eHertSj  and  administration  el  remedial  activities 

26  authorized  by  this  Aetr  Any  contract  made  hereunder  shah  be 
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1  subject  te  the  cost- sharing  provisions  el  subsection  (e)  el  this 

2  section. ". 

3  HEALTH  BELATED  AUTHORITIES 

4  Seo.  440t  (ft)  Section  104(i)  el  the  Comprehensive  E«- 

5  vironmcntftl  Response,  Compensation,  and  Liability  Aet  el 

6  1Q8Q  is  amended  by  inserting  "(1)"  ftfoer-  "(i)",  by  redesignat- 

7  hag  paragraphs  (4^  (2)7  (g)?  (4)7  ftftd  (5)  fts  subparagraphs  (Afc 

8  (E>7  (O7  (D)7  ftftd  (Efc  ftnd  by  adding  the  following  new  para 

9  graphs: 

10  ii{3)  The  Agency  lef  Toxic  Substances  and  Disease 

11  Registry  shfttt  provide  consultations  «pen  request  en  health 

12  issues  relating  te  exposure  te  hazardous  e?  toxic  substances, 

13  eft  the  basis  el  available  information,  te  the  Environmental 

14  Protection  Agency,  State  officials,  stnd  local  officials.  Such 

15  consultations  te  individuals  rnfty  be  provided  by  States  under 

16  cooperative  agreements  established  under  this  Aetr 

17  "(3)(A)  The  Administrator  shah1  perform  ft  health  as- 

18  sessment  lef  each  release,  threatened  release  er-  facility  e» 

19  the  National  Priority  List  established  under  section  -tQer 

20  Such  health  assessment  shah1  be  completed  net  kttef  than  twe 

21  years  ftfte*  the  dftte  el  enactment  el  the  Supcrfund  Improve  - 

22  ment  Aet  el  1985  ler  eaeh  release,  threatened  release  of  Ift- 

23  cility  proposed  lef  inclusion  en  sueh  hst  prier  te  sueh  dftte  el 

V  A  r^X\  O  /*  1"fTfc  f*  Yl  t~     f~\V    Yint     I  f*  f  ^-r*     4-  V\  c\  v\     r\tr\  r\     ttaa  ■—     r%  +4-s\i*    4-Vt  s\     A  c\  4- r\     j-\+     -rw*rw\r\r\ 

^^  viictvtmvui    vTT   TTTTv   TTTTTTr  TTTOTT   T7ITT7     V  LU1     Ml  tUI    TTTT7    UUtu    T7T  TTTTTTTTTo^ 

25  ftl  lef  inclusion  en  Stteh  list  lef  efteh  release,  threatened  fe- 

26  lease  of  facility  proposed  lef  inclusion  en  sueh  list  ftlter  s«eh 
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1  date  ef  enactment.  The  Administrator  sM  aise  perform  a 

2  health  assessment  fef  eaeh  facility  fef  which  ene  is  required 

3  under  section  3005(j)  ef  the  Solid  Waste  Disposal  Act  andj 

4  upon  request  of  the  Administrator  ef  the  Environmental  £fe- 

5  tcction  Agency  ef  a  State,  fef  each  facility  subject  to  this  Aet 

6  ef  subtitle  Q  ef  the  Solid  Waste  Disposal  Ae%  where  there  is 

7  sufficient  data  as  te  what  hazardous  substances  afe  present  m 

8  sueh  facility. 

9  li£B)  The  Administrator  may  perform  health  assess 

10  ments  fef  releases  ef  facilities  where  individual  persons  ef 

11  licensed  physicians  provide  information  that  individuals  have 

12  been  exposed  te  a  hazardous  substance,  fef  which  the  proba- 

13  ble  source  ef  sueh  exposure  is  a  release.  In  addition  te  other 

14  methods  (formal  ef  informal)  ef  providing  sueh  information, 

15  sueh  individual  persons  ef  licensed  physicians  may  submit  a 

16  petition  te  the  Administrator  providing  sueh  information  and 

17  requesting  a  health  assessment.  If  sueh  a  petition  is  submit- 

18  ted  a**d  the  Administrator  dees  net  initiate  a  health  assess- 

19  ment,  the  Administrator  shall  provide  a  written  explanation 

20  ef  why  a  health  assessment  is  net  appropriate. 

21  ii(G)  In  determining  sites  at  which  te  conduct  health 

22  assessments  under  this  paragraph,  the  Administrator  ef  the 

23  Agency  fef  Toxic  Substances  and  Disease  Registry  shall  give 

0/1  rtumw  4-tt    4-  s\     4-\\  r\t>r\     fn  mlifi  s\n     r\y     ni^Afl     c\  f     Tir  ni/">  fl     j~  hATCP     1  Q     i"!  rifMITYl  f^Yl  j~ 

^*I  LF1  l\Jl  It  V     TTj   TTT\7cTT7  IXCTTTTTTTrco    TXT  UTTTTTo    TFT     vv  nivii    TTTIT/TTJ  To    uwuiiivnt- 

25  ed  evidence  ef  release  ef  hazardous  substances,  at  which  the 
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1  potential  mk  te  human  health  appears  highest,  ft**d  for-  which 

2  m  the  judgment  el  the  Administrator  el  sueh  Agency  existing 

3  health  assessment  data  is  inadequate  te  assess  the  potential 

4  risk  te  human  health  fts  provided  m  subparagraph  (E)r 

5  li£E>)  Any  State  of  political  subdivision  carrying  out  an 

6  assessment  shall  report  the  results  el  the  assessment  te  the 

7  Administrator  el  sneh  Agency,  ftn4  shall  include  recommen- 

8  dations  with  respect  te  further  activities  which  need  te  be 

9  carried  ettt  under  this  section.  ¥he  Administrator  el  sueh 

10  Agency  shall  include  the  same  recommendation  in  ft  report 

11  en  the  results  el  any  assessment  carried  et*t  directly  by  the 

12  Agency,  ftnd  shall  issue  periodic  reports  wThich  include  the 

13  results  el  ft4i  the  assessments  carried  out  under  this  para- 

14  graph. 

15  ii£B)  Fef  the  purposes  el  this  subsection  and  section 

16  44 1(c)(1),  the  term  'health  assessments'  shall  include  prelimi 

17  nftfy  assessments  el  the  potential  *4sk  te  human  health  posed 

18  by  individual  sites  ftnd  facilities,  based  en  s**eh  factors  as  the 

19  nature  ft«d  extent  el  contamination,  the  existence  el  potential 

20  le*  pathwayG  el  human  exposure  (including  ground  of  surface 

21  water  contamination,  ftif  emissions,  ftnd  feed  chain  contami- 

22  nation),  the  size  ftnd  potential  susceptibility  el  the  community 

23  within  the  likely  pathways  el  exposure,  the  comparison  el 

24  expected  human  exposure  levels  te  the  short-term  mA  long 

25  te«n  health  effects  associated  with  identified  contaminants 
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1  and  any  available  recommended  exposure  e?  tolerance  limits 

2  le?  sueh  contaminants,  and  the  comparison  el  existing  raef- 

3  bidity  and  mortality  data  en  diseases  that  may  be  associated 

4  with  the  observed  levels  el  exposure.  The  assessment  shall 

5  include  an  evaluation  el  the  risks  te  the  potentially  affected 

6  population  from  aH  sources  el  seek  contaminants,  including 

7  known  point  ef  nonpoint  sources  other  than  the  arte  er  facili- 

8  ly  «  question.  A  purpose  el  sueh  preliminary  assessments 

9  shah1  be  te  help  determine  whether  full-scale  health  ef  cpidc- 

10  miological  studies  and  medical  evaluations  el  exposed  popula 

11  tions  shall  be  undertaken. 

12  ¥Q$  At  the  completion  el  eaeh  health  assessment  the 

13  Administrator  shall  provide  the  Administrator  el  the  Envi- 

14  ronmcntal  Protection  Agency  and  eaeh  affected  State  with 

15  the  results  el  sueh  assessment,  together  with  any  rccommon- 

16  dation3  le?  further  action  under  this  subsection  er  otherwise 

17  under  this  Aetr 

18  ii(G)  In  any  ease  m  wThich  a  health  assessment  pef- 

19  formed  under  this  paragraph  (including  ene  required  by  see- 

20  tien  3005(j)  el  the  Solid  Waste  Disposal  Aet)  discloses  the 

21  exposure  el  a  population  te  the  release  el  a  hazardous  seb- 

22  stance,  the  costs  el  sueh  health  assessment  may  be  recovered 

23  as  a  eest  el  response  under  section  4W  el  this  Aet  frem 

24  persons  causing  er  contributing  te  sneh  release  el  sueh  hae- 
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1  ardoiio  substance  er-7  m  the  ease  el  multiple  releases  contrib 

3  iK4)  Whenever,  in  the  judgment  ef  the  Administrator,  it 

4  is  appropriate  en  the  basis  el  the  results  ef  a  health  asscss- 

5  ment,  the  Administrator  shall  conduct  a  pilot  study  el  health 

6  effects  lo?  selected  group9  el  exposed  individuals,  in  order  te 

7  determine  the  desirability  el  conducting  Iu4i  scale  epidemio- 

8  logical  of  other  health  studies  el  the  entire  exposed  popula- 

9  tie»r  Whenever  in  the  judgment-  el  the  Administrator  it  is 

10  appropriate  en  the  basis  el  the  results  el  sueh  pilot  study,  the 

11  Administrator  shall  conduct  sueh  lull  scale  epidemiological  of 

12  other  health  studies  as  may  he  necessary  te  determine  the 

13  health  effects  fe?  the  population  exposed  te  hazardous  sub- 

14  stances  in  a  release  e*  suspected  release. 

15  ii{&)  in  any  ease  in  which  the  results  el  a  health  assess 

16  ment  indicate  a  potential  significant  i4sk  te  human  health,  the 

17  Administrator  shall  consider  whether  the  establishment  el  a 

18  registry  el  exposed  persons  would  contribute  te  accomplish- 

19  rag  the  purposes  el  this  3ub3cction,  taking  into  account  eif- 

20  cumstanccs  bearing  eft  the  usefulness  el  sueh  a  registry,  m- 

21  eluding  the  seriousness  of  unique  character  el  identified  dis- 

22  cases  e?  the  likelihood  el  population  migration  Irem  the  &£- 

23  fected  area. 

24  ii{6)   ¥he   Administrator    shall   conduct   a   study,   and 

25  report  te  the  Congress  within  twe  years  alter  the  date  el 
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1  enactment  el  the  Supcrfund  Improvement  Aet  el  1985,  e« 

2  the  usefulness,  costs,  ftftd  potential  implications  el  medical 

3  surveillance  programs  fts  a  part  el  the  health  studies  author 

4  teed  by  this  section.  Such  study  shall  include,  at  ft  minimum, 

5  programs  which  identify  diseases  ler  which  ft»  exposed  popu- 

6  lation  is  at  excess  ftskj  provide  periodic  medical  testing  te 

7  screen  for  sueh  diseases  m  subgroups  el  the  exposed  popula 

8  tie»  ftt  highest  fiskr  ftftd  provide  lef  ft  mechanism  te  fefef  le? 

9  treatment  individuals  whe  are  diagnosed  as  having  s«eh  dk- 

10  cases. 

11  ii(7)  H  ft  health  assessment  er  other  study  carried  e«t 

12  under  this  subsection  contains  a  finding  thftt  the  exposure 

13  concerned  presents  ft  significant  fisk  te  human  health,  the 
j-Tr  x  rcsiQcni/   snail   taivc   sucn   steps   fts  may   dc   necessary  te 

15  reduce  sueh  exposure  ftftd  eliminate  e?  substantially  mitigate 

16  the  significant  risk  te  human  health.  Such  steps  mfty  include 

17  the  «se  el  ft«y  authority  under  this  Aet?  including,  but  aet 

18  limited  te — 

19  if(±)  provision  el  alternative  water  supplies,  ft«d 

20  ii{2)  permanent  e?  temporarily  relocation  el  mdi- 

21  viduals. 

22  ^^8)  I»  ftfty  ease  which  is  the  subject  el  ft  petition,  ft 

23  health  assessment  e*  study,  e?  ft  research  program  under  this 

24  subsection,  nothing  m  this  subsection  shftH  be  construed  te 

25  delay  ef  otherwise  affect  e*  impair  the  authority  el  the  Prcsi 
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1  •  de»t  of  the  Administrator  el  the  Environmental  Protection 

2  Agency  te  exercise  any  authority  vested  m  the  President  er- 

3  sueh  Administrator  under  aey  other  provision  of  law  (includ 

4  mgy  but  eet  limited  toy  the  imminent  hazard  authority  el  see- 

5  tie**  7003  el  the  Solid  Waste  Disposal  Aet)  or  the  response 

6  and  abatement  authorities  el  this  Aetr 

7  "(9)(A)  The  Administrator  shall,  within  sk  months  alter 

8  the  date  el  enactment  el  the  Supcrfund  Improvement  Aet  el 

9  1985,  prepare  a-  list  el  at  least  e**e  hundred  hazardous  sub- 

10  stances  which  the  Administrator,  k*  his  sele  discretion,  deter 

11  mines  are  those  posing  the  most  significant  potential  threat 

12  te  human  health  due  te  their  common  presence  at  the  looa- 

13  tie**  el  responses  under  section  -404  or  at  facilities  ee  the 

14  National  Priority  List  or  m  releases  te  which  a  response 

15  under  section  404  is  under  consideration.  Within  twenty- four 

16  months  alter  enactment,  the  Administrator  shall  prepare  a 

17  l*st  el  a**  additional  eee  hundred  or-  more  sueh  hazardous  sub- 

18  stances.  The  Administrator  shall  net  less  often  tha**  enee 

19  every  year-  thereafter  add  te  sueh  list  other  substances  which 

20  are  frequently  se  found  or  otherwise  pese  a  potentially  signif 

21  icant  threat  te  human  health  by  reason  of  their  physical, 

22  chemical,  or  biological  nature. 

23  ii£B)  For  eaeh  sueh  hazardous  substance  listed  pursuant 

24  te  subparagraph  (A)y  the  Administrator  shall  assess  whether 

25  adequate  information  e»  the  health  effects  el  sueh  substance 
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1  is  available.  Fe?  any  s«eh  substance  fe*  which  adequate  m- 

2  formation  is  net  available  (e*  under  development),  the  Ad- 

3  ministrator  shall  assure  the  initiation  el  a  program  el  fe- 

4  search  designed  te  determine  the  health  effects  (and  tcch- 

5  niqucs  fe?  development  ef  methods  te  determine  such  health 

6f^TT^\/^4-ri  |     r\f     QnpU     QUnO^^"^^        W/  V>  ai*a     (nft  ci-i  rilfv        Clinch     T"H*i"fr  fTT*ffc  1Y1     Ci  n  f>  11 
^iiv;uio/   T7T    cu\jii    oukFOvcEuwi      ?  I  11^/1  C<    ivuoiwivj    ouvu   TTr^TgTTCTTT    oiian 

7  seek  te  develop  methods  te  determine  the  health  effects  ef 

8  sueh  substance  m  combination  with  other  substances  with 

9  which  it  is  commonly  found.  Such  program  shall  include,  but 

10  net  be  limited  te — 

11  ^   laboratory   and   other    studies   te   determine 

12  short,  intermediate,  and  long  term  health  effects; 

13  il{ii)   laboratory   and   other   studies   te   determine 

14  organ  specific,   site -specific,  and  system  specific  acute 

15  and  chronic  toxicity; 

16  iHiii)  laboratory  and  other  studies  te  determine  the 

17  manner  in  which  sueh  substances  are  metabolized  w  te 

18  otherwise  develop  an  understanding  ef  the  biokinetics 

19  ef  sueh  substances;  and 

20  ii^i¥)   where    there   is   a   possibility   ef   obtaining 

21  human  data,  the  collection  ef  sueh  information. 

22  ii{£)  fo  assessing  the  need  te  perform  laboratory  and 

23  other  studies,  a*  required  by  subparagraph  (6)7  the  Adminis- 

*/yT_  4"wc\  4-^-v-y     rt  1r\  c\  I  I 

^^        TJTTCTT7T"  TmTCTT 
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1  ^^i)  the  availability  and  quality  ef  existing  test 

2  data  concerning  the  substance  en  the  suspected  health 

3  effect  m  question; 

4  1^«)    the    extent    te    which    testing    already    m 

5  progress  witty  in  ft  timely  fashion,  provide  data  that 

6  witt  be  adequate  to  support  the  preparation  of  toxico- 

7  logical  profiles  as  required  by  subparagraph  (F)  ef  this 

8  paragraph;  and 

9  11{itt)  sneh  other  scientific  and  technical  factors  as 

10  the  Administrator  may  determine  are  necessary  for  the 

11  effective  implementation  ef  this  subsection. 

12  ii{D)  fe  the  development  and  implementation  ef  any  fe- 

13  search  program  under  this  paragraph,  the  Administrator  ef 

14  the  Agency  for  Toxic  Substances  and  Disease  Registry  and 

15  the  Administrator  ef  the  Environmental  Protection  Agency 

16  shall  coordinate  sneh  research  program  implemented  under 

17  this  paragraph  with  programs  ef  toxicological  testing  cstab- 

18  lished  under  the  Toxic  Substances  Control  Aet  and  the  Fcd- 

19  eral  Insecticide,  Fungicide  and  Rodcnticidc  Aetr  The  purpose 

20  ef  sueh  coordination  shall  be  to  avoid  duplication  ef  effort  and 

21  te  assure  that  the  hazardous  substances  listed  pursuant  te 

22  this  subsection  are  tested  thoroughly  at  the  earliest  practica 

23  ble  date.  Where  appropriate  m  the  discretion  ef  the  Adminis 

24  trator  and  consistent  with  sneh  purpose,  a  research  program 
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1  under  this  paragraph  may  be  carried  e«t  using  such  programs 

2  el  toxicologioal  testing. 

3*1  \P\       I  4-      ifi      4- K  r\      nAM  n^      r\+      4-  rir*      I  ^i^1T>  QBltttflLQ      rnnf      4-W>  *-v      /\/\n4-n      r-v-fr 
^XJ/     XT     To     DZXv     fc3U»lli3^     UT     Hit/      VJVJllftil  U<k3»3     T7TTCFC     DXXv     wovo     ^T 

4  research  programs  under  this  paragraph  he  home  by  the 

5  manufacturers  el  the  hazardous  substance  m  question,  as  fe~ 

6  quired  m  programs  ef  toxicological  testing  under  the  Toxic 

7  Substances  Control  Aefe-  Where  this  is  net  practical,  the 

8  costs  el  sueh  research  programs  should  he  borne  by  parties 

9  responsible  le*  the  release  el  the  hazardous  substance  in 

10  question.  Te  carry  e«t  sueh  intention,  the  C03ts  el  conducting 

11  9«eh  a  research   program   under  this  paragraph  shftH  he 

12  deemed  ft  eest  el  response  ley  the  purposes  el  recovery  under 

13  section  4W  el  sueh  costs  from  ft  party  responsible  le?  ft  fe- 

14  lease  el  sueh  hazardous  substance. 

15  1^F)  Based  eft  ftU  available  information,  including  dfttft 

16  developed  ftftd  collected  eft  the  health  effects  el  hazardous 

17  substances  under  this  paragraph,  the  Administrator  shftft  pre- 

18  pftfe  toxicological  profiles  sufficient  te  establish  the  likely 

19  effect  eft  human  health  el  each  el  the  substances  listed  pursu 

20  ftftt  te  subparagraph  (A)r  Such  profiles  shftH  he  revised  ftftd 

21  republished  fts  necessary,  hut  «e  less  often  thftft  eftee  every 

22  live  years.  Such  profiles  shall  he  provided  te  the  States  a»d 

)  "\      yy\ o  f\ r*   f\-TTf\i|r\  Wlffc   \ c\  c\^ h c*Y  \x\t  i^x*  c*  <i\^  c*  t\   T^f> t*j*t i^ti 

£d  ')        TTTTtTtv7    cXTVTCTTcFTTTTT  VX7   \J DXTOI     I11LUI  OoLv^vl.    LIU/1  utva • 

24  ''(10)  AH   studies  ftftd  results   el  research   conducted 

25  under  this  subsection  (ether-  thftft  health  assessments)  shftH  he 
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1  reported  or  adopted  eniy  after  appropriate  peer-  review.  Such 

2  pee?  review  shall  be  conducted  fey  panels  consisting  el  ne  less 

3  than  three  ner  more  than  seven  members,  whe  shall  fee  disin- 

4  tcrcstcd  scientific  experts  selected  for-  sueb  purpose  fey  the 

5  Administrator  en  the  basis  el  their  reputation  fer  scientific 

6  objectivity  and  the  laek  el  institutional  ties  with  any  person 

7  involved  in  the   conduct  el  the   study  e*5  research   under 

8  review.  Support  services  ler  sueh  panels  shall  fee  provided  fey 

9  the  Agency  ler  Toxic  Substances  and  Disease  Registry. 

10  "(11)  In  the  implementation  el  this  subsection  and  other 

11  health  related  authorities  el  this  Aety  the  Administrator  is 

12  authorized  te  establish  a  program  le?  the  education  el  physi- 

13  cians  and  other  health  professionals  en  methods  el  diagnosis 

ctrm  TTTTtTTTTTxtTrrc  trr  iiiilii  y  trr  LiiauMoU  ttjtttvvjtx  vxy  uauuoUI u  ttt  luaiu 

15  substances,  through  sueh  means  as  the  Administrator  deems 

j. o  appropna re .  -ln oi  later  man  one  y car  aner  tnc  uaLC  er  enact- 

17  ment  el  the  Supcrfund  Improvement  Aet  el  1985,  the  Ad- 

18  ministrator  shall  report  te  the  Congress  en  the  implcmcnta- 

j.  xj      nun  rji  tmo   itcci  gGcTI  nun. 

20  "(12)  i^er  the  purpose  el  implementing  this  subsection 

21  and  other  health  related  authorities  el  this  Aety  the  President 

22  shall  provide  adequate  personnel  te  the  Agency  ler  Toxic 

23  Substances  and  Disease  Registry,  which  shall  fee  ne  fewer 

*/ A  4-  Y\  c\  v>     r\X\  £>     rmv>  ai*a/1     ■!•■■■■  I  I     4-T-yv\  s\     nnnnyfi  l/\y>f     AYy>T\l  ATTAAfi 

^^        til  till   T/TTT7  TTTTTTTXTTTCt   1  till    L1111U    UU  111  V  MlUllv    U1111J1U  V  ^L>J. 
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1  "(13)  The  activities  described  m  this  subsection  and  see- 

2  tie**  111(c)(1)  shall  be  carried  et*t  by  the  Agency  le?  Toxic 

3  Substances  &«d  Disease  Registry  established  by  paragraph 

4  (4^7  cither  directly,  of  through  cooperative  agreements  with 

5  States  (er  political  subdivisions  thereof)  m  the  ease  el  States 

6  (e*  political  subdivisions)  which  the  Administrator  el  s«eh 

7  Agency  determines  ar-e  capable  el  carrying  e«t  sueh  activi- 

8  tiesr  Such  activities  shall  include  the  provision  el  consulta- 

9  tions  o**  health  information,  anel  the  conduct  el  health  asscss- 

10  ments,  including  those  required  under  section  3005(j)  el  the 

11  Solid  Waste  Disposal  Aefr  health  studies  a**d  registries.". 

12  (b)  Section  111(c)(1)  el  the  Comprehensive  Environmcn- 

13  tal  Response,  Compensation,  an4  Liability  Aet  el  1080  k 

14  amended — 

15  (±)  by  inserting  1%  accordance  wrth  subsection  (**) 

16  el  this  section  anel  section  101(i),"  after  "(1)";  and 

17  (2)  by  striking  "epidemiologic  studies"  a**d  inscrt- 

18  ing  m  he«  thereof  "epidemiologic  a«d  laboratory  stud 

19  iee  a«d  health  assessments". 

20  (e)  Section  -H-4  el  the  Comprehensive  Environmental 

21  Response,    Compensation,    and   Liability   Aet   el    1080   is 

22  amended  by  addmg  at  the  end  thereof  the  following  new  s«b- 

23  section: 

24  ^ft)  Fe?  £sea£  year  4S86r  aet  less  than  $18,000,000 

OK  <\v>/i  4-j-v—        Aft  ^V\        finnn  I        TT^-\f\  -r*        f  h^r^"^^^  M  '"^        I  n^o        4-V\£\v\         hi        -wr\s\-— 

•  S  51  RS2 


857 


27 

TTtTrrTTrTTT      T7T      OTT      kfCrrTTTy      UUUl  UUI  lML^U.      TTTTTTT      TTTX/        a  i  uo  i/      a    unu      TTT 

2  $50,000,000,  whichever  is  lessy  shall  be  directly  available  te 

3  the  Agency  for  Toxic  Substances  and  Disease  Registry  ftnd 

4  used  ler  the  purpose  of  carrying  e**t  activities  described  m 

5  subsection  (c)(1)  and  section  101(i),  including  any  stteh  activi- 

6  ties  related  to  hazardous  waste  stored,  treated,  or  disposed  el 

7  ftt  ft  facility  having  ft  permit  under  section  3025  ef  the  Solid 

8  Waste  Disposal  Aetr  Any  funds  so  made  available  which  are 

9  net  obligated  by  the  beginning  ef  the  fourth  quarter  of  the 
10  fiscal  yea*  in  which  made  available  shftii  be  made  available  in 

1  1  tVtr  Tnnt  T^iimfi  fnr  ntVirr  rmrrtmirn  " 

J.  i.  VTIXs     X  I  US  t    jtrTTTm  TK7T   UUIDI     TTtTTTTTTiSTToT 

1  9  (t]\    Qrrrirm     QOO/^    nf    thn    Qnlirl    "Wmtr    T>inr>nQnl     A  oi    ia 

X  —  \U/     1C7T7CTTT7TT     TTv7T7TT     T7T      1/11U      kJV/IIU.        ttTRTcT?      JJIJUUJUI      xTtTC     To 

13  amended  by  adding  the  following  new  subsection: 

14  ^  Exposure  Information  an©  Health  Assebb- 

15  mentb. — (±)  Beginning  eft  the  date  nine  months  alter  the 

16  enactment  el  the  Solid  Waste  Disposal  Aet  Amendments  ef 

17  1981,  efteh  completed  application  for  ft  permit  under  subscc- 

18  tien  (e)  fef  ft  landfill  ef  surface  impoundment  shftH  be  accom- 

19  panicd  by  information  reasonably  ascertainable  by  the  owner 

20  er  operator  en  the  potential  fer  the  public  te  be  exposed  te 

21  hazardous  wTastcs  er  hazardous  constituents  through  releases 

22  related  te  the  tfflitT  At  ft  minimum,  s«eh  information  must 

23  address — 

24  li^A)    reasonably    foreseeable    potential    releases 

25  frem  beth  normal  operations  ftnd  accidents  ftt  the  unity 
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1  including  releases  associated  with  transportation  te  er 

TTT7TTT     UIXCj    TTTTTTTy 

3  i^B)  the  potential  pathways  el  human  exposure  te 

4  hazardous  wastes  ef  constituents  resulting  frem  the  fe- 

5  leases  described  under  subparagraph  (Afc  ft**d 

6  li<0)  the  potential  magnitude  and  nature  el  the 

7  human  exposure  resulting  from  saeh  releases. 

8  The  owner  e*  operator  el  a  landfill  m  surface  impoundment 

9  ley  which  a  completed  application  lef  a  permit  under  subscc- 
iu  Lion  {a*  nas  occn  suomiLLCQ  prior  te  sucn  uai>c  snail  suDinit  inc 

11  information  required  by  this  paragraph  te  the  Administrator 

12  (e*  the  State,  m  the  ease  el  a  State  with  a»  authorized  pfe- 

"I    Q  rv*T*f\  wt  \      yfc/-\      1  *-v  4-i-v-x      4-  Y\  £\  tr%      4-  V\  *\      A  c\  4-  s\      v>tv>  y\      -m  mrk4-  \r\  r\      c\  4-4- r\-—      cttt  aU      A  r\  4- r\      /-\4 

It)  gl  Mill/    TTT7    1UIU1     TTrcTTT     DIXC     TXcFCT7    TTTTTT7    TTTTTTTTTTTtT    TXfTv&l      oTC^TX    Ulltv    T7T 

14  enactment. 

15  11{£)  The  Administrator  (ef  the  State,  hi  the  ease  el  ft 

16  State  with  ft«  authorized  program)  shftH  make  the  informa- 

17  tien  required  by  paragraph  (i^  together  with  other  relevant 

18  information,  available  te  the  Agency  fe*  Toxic  Substances 

19  ftnd  Disease  Registry  established  by  section  104(i)  el  the 

20  Comprehensive  Environmental  Response,  Compensation,  and 

21  Liability  Aet  el  1980.  Whenever  m  the  judgment  el  the  Ad- 

22  ministrator  el  s«eh  Agency,  the  Administrator,  e*  the  State 

23  (ift  the  ease  el  ft  State  with  ft»  authorized  program),  ft  landfill 

24  e*  ft  surface  impoundment  poses  ft  substantial  potential  fisk 

25  te  human  health,  due  te  the  existence  el  releases  el  hazard 
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1  e«s  constituents,  the  magnitude  el  contamination  with  has- 

2  ardous  constituents  which  may  be  the  result  el  a  release,  e? 

3  the  magnitude  el  the  population  exposed  te  suee.  release  e? 

4  contamination,  the  Administrator  el  the  Agency  le?  Toxic 

5  Substances  and  Disease  Registry  shall  conduct  a  health  as- 

6  sessment  m  connection  with  sueh  facility  in  accordance  with 

7  section  104(i)(3)  el  the  Comprehensive  Environmental  Re- 

8  sponsc,  Compensation,  and  Liability  Aet  el  1980  and  £ake 

9  other  appropriate  action  with  respect  te  suee  risks  as  author- 

1  f\  i  rr  r\A     Utt     nnnfi  r\v\      ~1  C\A      I  r\  1     c\y*i  A     £A\    r\+     mi  n  K       A   ^->4- 

_LW  IKUU   TtT"    SUUtlUIl   TTTT   \/T7  ttJTTtt   YV    t7T   tTtttjTT  TTtTtT 

11  li{&)  Any  member  el  the  public  may  submit  evidence  el 

12  releases  el  of  exposure  te  hazardous  constituents  from  such  ft 

13  facility,  w  as  te  the  r4sks  el  health  effects  associated  with 

14  sueh   releases   m   exposure,    te   the   Administrator   el   the 

15  Agency  ler  Toxic  Substances  and  Diseases  Registry,  the  Ad- 

16  ministrator,  e?  the  State  (in  the  ease  el  ft  State  with  an  an- 

17  thorized  program).". 

18  (e)  Section  101(i)(l)  el  the  Comprehensive  Environmcn- 

19  tai  Response,  Compensation,  ftnd  Liability  Aet  el  1980  is 

20  amended  by — 

21  (i)  striking  iLthe  Surgeon  General  el  the  United 

22  States"  and  inserting  in  lieu-  thereof  lithe  Secretary  el 

23  Health  and  Human  Services"; 
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1  (2)  inserting  m  the  second  sentence  thereof  afte* 

2  lief  said  Agency' '  the  following:  "(hereinafter  m  this 

3  subsection  referred  te  as  ithe  Administrator')''; 

4  (S)   striking   ■  'chromosomal   testing' •   m   subpara- 

5  graph  (©)  and  inserting  m  he«  thereof  " appropriate 

6  testing". 

7  PUDLIO  PARTICIPATION 

8  8fier  4-44r  Section  404  ef  the  Comprehensive  Environ- 

9  mental  Response,  Compensation,  and  Liability  Aet  ef  1980  is 

10  amended  by  adding  at  the  end  thereof  the  following  new  sab- 

11  section: 

12  iiffi  Before  selection  el  appropriate  remedial  action  te  be 

13  undertaken  by  the  United  States  e?  a  State  er  before  entering 

14  inte  a  covenant  net  te  sue  e*  te  forebear  frem  sait  or  othcr- 

15  wise  settle  ef  dispose  of  a  claim  arising  under  this  Aety  notice 

16  ef  sneb  proposed  action  and  an  opportunity  fe?  a  public  meet- 

17  ing  in  the  affected  area,  as  wett  as  a  reasonable  opportunity 

18  te  comment,  shall  be  afforded  te  the  public  prior  te  final 

19  adoption  er  entry.  Notice  shall  be  accompanied  by  a  discus 

20  sien  and  analysis  sufficient  te  provide  a  reasonable  cxplana- 

21  tien  ef  the  proposal  and  alternative  proposals  considered.". 

22  LOVE  OANAL  PROPERTY  ACQUISITION 

23  Sfier  44£r  Section  404  el  the  Comprehensive  Environ 

24  mental  Response,  Compensation,  and  Liability  Aet  ef  1980  is 

25  amended  by  adding  a  new  subsection  as  follows: 
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1  ^W    fe    determining    priori  tic  a    among    rclca3C3    ftftd 

2  threatened  releases  under  the  National  Contingency  Plan  ftft4 

3  m  carrying  e«t  remedial  action  under  this  section,  the  Ad- 

4  ministrator  shall  establish  a  high  priority  le?  the  acquisition 

5  el  ftH  properties  (including  nonowncr  occupied  residential, 

6  commcrical,  public,  religious,  aftd  vacant  properties)  m  the 

7  ftfeft  m  which,  before  May  ££7  1980,  the  President  deter 

8  mined  ft»  emergency  te  exist  because  el  the  release  el  ho#- 

9  ardous  substances  o«d  in  which  owner  occupied  residences 

10  have  been  acquired  pursuant  to  sueh  determination. ". 

11  NATIONAL  CONTINGENCY  PLAN HAZARD  BANKING 

12  SYSTEM 

13  Sec.  -Ht&t  Section  -tQ§  el  the  Comprehensive  Environ- 

14  mental  Response,  Compensation,  aftd  Liability  Aet  el  1980  k 

15  amended  by  inserting  "(a)"  immedatcly  following  "105."  a*d 

16  by  adding  the  following  at  the  end  thereof: 

j.  1  \0/  iN  01  later  man  twcivc  mont/ns  aitcr  tnc  uaic  er  en- 

18  actment  el  the  Supcrfund  Improvement  Aet  el  1985,  the 

19  President  shall  revise  the  National  Contingency  Pktn  te  fe- 

20  fleet  the  requirements  el  sueb  amendments.  The  portion  el 

21  sueh  Plftft  known  as  %he  National  Hazardous  Substance  Re- 

22  sponsc   Plan'   shall  be  revised  te  provide   procedures   ft**d 

23  standards  ler-  remedial  actions  undertaken  pursuant  te  this 

24  Aet  which  are  consistent  with  amendments  made  by  the  &*- 

25  pcrfund  Improvement  Aet  el  1985  relating  te  the  selection  el 

26  remedial  action. 
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J.  \Q/    rivt    llXLCr    CTTttTT    LW  C1VC    II10lll/fl9    11110*     LflC    QftliC    ur    cn~ 

2  aotmcnt  el  the  Supcrfund  Improvement  Aet  el  1985  aftd 

3  eite*  publication  el  notice  a»d  opportunity  !e?  submission  el 

4  comments  m  accordance  with  section  &&&  el  title  07  United 

5  States  Code,  the  President  shell  by  rale  promulgate  amend  ■ 

6  ments  te  the  hazard  ranking  system  m  effect  en  September  -I7 

X  f/ul.    TTCtTTTT    ctTTTT7TTTXTTTT!7iTTo    EjXXCGXI    cCorTTTTTTJ"   TT7  TTTT7    1I1UA.1111U.1I1   tTTTCTTTTT 

8  feasible,  that  the  hazard  ranking  system  accurately  assesses 

9  the  relative  degree  el  mk  te  human  health  a«d  the  environ 

10  ment  posed  by  sites  aftd  facilities  subject  te  review.  The 

11  President  shell  establish  aft  effective  date  le?  the  amended 

12  hazard   ranking   system   which  is  net  later  than  eighteen 

13  months  alter  the  date  el  enactment  el  the  Supcrfund  Lft- 

14  provement  Aet  el  1985  aftd  seeh  amended  hazard  ranking 

15  system  shell  be  applied  te  eey  site  e?  facility  te  be  newly 

16  listed  eft  the  National  Priority  List  after  the  effective  date 

17  established  by  the  President.  Until  seeh  effective  date  el  the 

18  regulations,  the  hazard  ranking  system  m  effect  eft  Scptcm 

19  bef  ^  1981,  shah  continue  te  fell  force  aftd  effect.". 

20  STATE  ANB  LOCAL  GOVERNMENT  LIADILITY 

21  Seo.  444t  Section  107(d)  el  the  Comprehensive  Envi- 

22  ronmcntal   Response,    Compensation,   aftd  Liability   Aet  el 

23  1980  is  amended  by  inserting  "(1)"  after  "(d)"  aftd  adding 

24  the  following  ftew  language: 

25  ii{2)  Ne  State  e?  local  government  shell  be  liable  under 

26  this  title  fe?  costs  e?  damages  as  a  result  el  nonncgligcnt 
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1  actions  taken  m  response  te  ft**  emergency  created  by  the 

2  release  el  a-  hazardous  substance,  pollutant,  of  contaminant 

3  generated  by  or  kern  a  facility  owned  by  another  person.". 

4  CONTRACTOR  INDEMNIFICATION 

5  SfiOr  446V  Section  107(c)  el  the  Comprehensive  Envi- 

6  ronmcntal  Response,   Compensation,   ftftd  Liability  Aet  el 

7  1080  is  amended  by  inserting  after  paragraph  (4-)  the  follow- 

8  mg  new  paragraph  and  redesignating  the  succeeding  para 

9  graph  accordingly: 

10  ii(2)  ¥he  Administrator  may,  m  contracting  er  arranging 

11  fer  response  action  te  be  undertaken  under  this  Aefr  agree  to 

12  held  harmless  and  indemnify  a  contracting  party   against 

13  claims,  including  the  expenses  el  litigation  er  settlement,  by 

14  third  persons  le?  death,  bodily  injury  m  less  el  er  damage  te 

15  property  arising  eur  el  performance  el  ft  cleanup  agreement 

±\J       TT7    VTIXj    uSEUCui]     11  lilt    oTTTTTT    ^IMllll    TITTTTo    TTTTC    ccTTTTCT    T7TTT    T7T    TTIT7    ll^illl" 

17  gence  el  the  contracting  party.". 

18  DIRECT  ACTION 

19  SfiOr  44£r  (ft)  Section  408  (e)  ftrrd  (d)  el  the  Comprchcn- 

20  sive  Environmental  Response,  Compensation  ftrrd  Liability 
_  j.    x\.ci  et  ttt©\7  to  ii/mcnueQ  Te  rcao.  fts  ioiiows. 

22  li^e)  fe  ftfty  eftse  where  the  owner  ef  operator  is  rn  bank- 

23  ruptcy,  reorganization,  ef  arrangement  pursuant  te  the  Fcd- 

24  efftl  Bankruptcy  Code  ef  where  with  reasonable  diligence  ju- 

25  risdiction  m  the  Federal  courts  cannot  be  obtained  ever  ftn 

26  owner  ef  operator  likely  te  be  solvent  ftt  the  time  el  judg- 
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1  mcnt,  any  claim  authorized  by  section  4W  of  4-4r4r  may  be 

2  asserted  directly  against  the  guarantor  providing  evidence  ef 

3  financial  responsibility.  In  the  ease  el  any  action  pursuant  te 

4  this  subsection,  sueh  guarantor  shall  be  entitled  te  invoke  all 

5  rights  and  defenses  which  would  have  been  available  te  the 

6  owTncr  er  operator  if  any  action  bad  been  brought  against  the 

7  owner  er  operator  by  the  claimant  and  which  would  have 

8  been  available  te  the  guarantor  if  an  action  bad  been  brought 

9  against  the  guarantor  by  the  owner  ef  operator. 

10  iKd)  The  tetal  liability  under  this  Aet  ef  any  guarantor 

11  shall  be  limited  te  the  aggregate  amount  which  the  guarantor 

12  has  provided  as  evidence  ef  financial  responsibility  te  the 

13  owner  ef  operator  under  this  Aetr  Provided,  That  nothing  in 

14  this  subsection  shall  be  construed  te  limit  any  other  State  e* 

15  Federal  statutory,  contractual  ef  common  law  liability  ef  a 

16  guarantor  te  its  owner  e*  operator  including,  bttt  net  limited 

17  tey  the  liability  ef  sueh  guarantor  fer  bad  faith  cither  in  ncgo- 

18  tiating  e*  m  failing  te  negotiate  the  settlement  ef  any  claim: 

19  Provided  further,   That  nothing  m  this  subsection  shall  be 

20  construed,  interpreted  e?  applied  te  diminish  the  liability  ef 

21  any  person  under  section  4rQ7-  e?  4-4-4-  ef  this  Aet  e?  other 

22  applicable  law.". 

23  (b)  Section  108(b)(2)  ef  the  Comprehensive  Environmcn- 

24  tal  Response,  Compensation,  and  Liability  Aet  ef  1980  is 

25  amended  by  adding  the  following:  "Financial  responsibility 

•  S  51  RS2 


865 


35 

1  may  be  established  by  ftny  eney  of  ftny  combination,  el  the 

2  following:  insurance,  guarantee,  surety  bond,  letter  el  credit, 

3  e?  qualification  ft§  a  self-insurer,  fe  promulgating  rcquirc- 

4  ments  under  this  section,  the  President  k  authorized  te  speci- 

5  ly  policy  e*  other  contractual  terms,  conditions,  e?  defenses 

6  which  ftfe  necessary  er  ftfe  unacceptable  m  establishing  sueh 

7  evidence  el  financial  responsibility  m  order  te  effectuate  the 

TTTTlT7T7ov7»!T  T7T    DIXZB    ZTvvi       ~ 

9  VICTIM  ASSISTANCE  PROGRAM 

10  SfierWk 

11  FUND  U^fi-  OUTSIDE  FEDERAL  PROPERTY  BOUNDARIES 

12  S©er  44^7  Section  111(e)(3)  el  the  Comprehensive  E«- 

13  vironmcntal  Response,  Compensation,  a»d  Liability  Aet  el 

14  1980  k  amended  by  inserting  before  the  period  a-  colon  ft«4 

15  the  following:  "Provided,  Tbftt  money  m  the  Fund  shall  be 

16  available  le?  the  provision  el  alternative  water  supplies  (m- 

17  eluding  the  reimbursement  el  costs  incurred  by  ft  municipal- 

18  ity)  m  ft«y  ease  involving  groundwater  contamination  outside 

19  the  boundaries  el  ft  federally  owrncd  facility  m  which  the  fed- 

20  orally  owned  facility  k  net  the  en4y  potentially  responsible 

21  party.". 

22  STATUTE  OF  LIMITATIONS 

23  S©er  44#r  Section  112(d)  el  the  Comprchcnisvc  Envi- 

24  ronmcntal  Response,   Compensation,  and  Liability  Aet  el 

^(t^  X  UUU    TIT  cCTTTTTTmtTTI  TT7    1  CwZ    cCo    1UUU  VV  J. 
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1  ii(d)  &e  claim  may  be  presented,  ner-  may  any  action  be 

2  commenced,  under  this  title — 

o  v*~/  ior  tnc  comls  Ox  rcoponsc,  unic99  mat  ciaim  is 

4  presented   of   action    commenced   within   three   years 

5  after  the  date  el  completion  el  the  response  action; 

6  li{3)  le?  damages  under  subparagraph  (O)  el  see- 

7  tien  -107(a),  unless  that  ekfcim  is  presented  or-  action 

8  commenced  within  three  years  after  the  date  en  which 

9  !ma4  regulations  are  promulgated  under  section  301(c) 

10  e*  within  three  years  alter-  the  date  el  the  discovery  el 

11  the  less  and  its  connection  with  the  release  m  question 

12  er  the  date  el  enactment  el  this  Ae%  whichever  is 

13  later;  er- 

14  li{&)  lef  any  other  damages,  unless  that  claim  is 

15  presented   er-   action   commenced   within    three   years 

"■   C\  r>  4-4-  s\ir*      4-  V>  r\      /InlA      r\+      4-tns\      At  o  aattautt      r\+      4-tr\r\      \r\C\T\      ClYlil      lJ*,CI      /*i"Vlfl 

Xvl  cCTTTTT    TTTT7     \XcCTT7    ^T     tlli^     UliS^LF  V  1^1   V      ^T     DXIG     TTTTTo     cCTTvT     ivo     vvjxi- 

17  ncction  with  the  release  in  question  er-  the  date  el  en- 

18  actment  el  this  Ae%  whichever  is  later:  Provided,  kow- 

19  cDcy,  That  the  time  limitations  contained  in  this  para 

4j\J  c^I  ctL/Il    oIlcLll    IIOL    U(J££iIl    LO    r li.Il    /JLJictlilo L    tt    IIIIIIOI     LUlLll    tit? 

21  reaches  eighteen  years  el  age  er-  a  legal  representative 

22  is  duly  appointed  ler-  hhny  ner  against  an  incompetent 

23  person  until  his  incompetency  ends  er-  a  legal  rcprc  ■ 

24  scntativc  is  duty  appointed  ler  hnftr  Ne  claim  may  be 

25  presented  er  action  be  commenced  under  this  para- 
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1  graph  le*  any  damages  '4j  prior  te  the  date  el  cnact- 

2  ment  el  the  Supcrfund  Improvement  Aet   1985,  the 

3  statute   el   limitations    which   would   otherwise    apply 

4  under  this  paragraph  has  expired. ". 

5  JUDICIAL  REVIEW 

6  "Seo.  ±2Qt  Section  113(a)  el  the  Comprehensive  Envi- 

7  ronmcntal  Response,   Compensation,   and  Liability  Aet  el 

8  1080  is  amended  te  fead  as  follows: 

9  "Sec.  44&-  (a)(1)  Review  el  any  regulation  promulgated 

10  under  this  Aet  may  he  had  upon  application  by  any  interested 

11  person  in  the  Circuit  Court  el  Appeals  el  the  United  States 

12  lef  the  District  el  Columbia  e*  m  any  United  States  court  el 

13  appeals  le?  a  circuit  m  which  the  applicant  resides  e?  trans  - 

14  aets  business  which  is  directly  affected  by  st*eh  regulation. 

15  Any  sueh  application  shall  be  made  within  ene  hundred  and 

16  twenty  days  &om  the  date  el  promulgation  el  stteh  rogula- 

17  tieftr  er  alte?  sueh  date  en4y  '4  sueh  application  is  based  solely 
j. o  on  grounuij  wnicn  aroyc  ancr  sucn  one  nunurcu  ano.  l wcnuctn 

19  day?  Any  matter  with  respect  te  which  review  could  have 

20  been  obtained  under  this  subsection  shall  aet  he  subject  te 

21  judicial  review  m  any  eivil  ef  criminal  proceeding  lef  enforce 

22  ment  or  te  obtain  damages  of  recovery  el  response  eestsr 

23  "(2)(A)  M  applications  lef  review  el  the  same  agency 

24  action  have  been  liled  m  twe  ef  more  United  States  court3  el 

25  appeals  and  the  Administrator  has  received  written  notice  el 
£i\i  tnc  iinng  ef  tnc  iirst  sucn  application  more  tnan  tnirty  uays 
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1  before  receiving  written  notice  ef  the  filing  el  the  second  op- 

2  plication,  then  the  record  shall  be  filed  m  that  court  m  which 

3  the  first  application  woe  filed,  if  applications  fer  review  ef  the 

4  same  agency  action  have  been  filed  m  twe  ef  more  United 

5  States  courts  ef  appeals  and  the  Administrator  has  received 

6  written  notice  ef  the  filing  ef  ene  ef  more  applications  within 

7  thirty  days  er  less  after  receiving  wTrittcn  notice  ef  the  filing 

8  ef  the  first  application,  then  the  Administrator  shall  promptly 

9  advise  in  writing  the  Administrative  Office  ef  the  United 

10  States  courts  that  applications  have  been  filed  m  twe  er-  more 

1 1  United  States  courts  ef  appeals,  and  shall  identify  eaeh  court 

12  for  which  he  1ms  written  notice  that  sueb  applications  have 

13  been  filed  within  thirty  days  er  less  ef  receiving  written 

14  notice  ef  the  filing  ef  the  first  such  application.  Pursuant  te  a 

15  system  ef  random  selection  devised  fer  this  purpose,  and 

16  within  three  business  days  after  receiving  sueh  notice  frem 

17  the  Administrator,  the  Administrative  Office  thereupon  shall 

18  select  the  court  in  whieh  the  record  shall  be  filed  frem  among 

19  those  identified  by  the  Administrator.  Upon  notification  ef 

20  such   selection,   the  Administrator   shall   promptly  file  the 

21  record  in  sueh  court.  Fer  the  purpose  ef  review  ef  agency 

22  action  which  has  previously  been  remanded  te  the  Adminis 

23  trator,  the  record  shall  be  filed  in  the  United  States  court  ef 

24  appeals  which  remanded  sueb  action. 
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1  li£B)  Where  applications  have  been  filed  m  twe  e?  more 

2  United  States  courts  el  appeals  with  respect  te  the  3amc 

3  agency  action  and  the  record  has  been  filed  ha  ene  el  sueh 

4  courts  pursuant  te  subparagraph  (A^  the  other  courts  m 

5  which  sueh  applications  have  been  filed  shall  promptly  trans- 

6  ley  sueh  applications  te  the  United  States  court  el  appeals  m 

7  which  the  record  has  been  filed.  Pending  selection  el  a  court 

8  pursuant  te  subparagraph  (Afc  any  court  in  wThich  a**  applica- 

9  tien  has  been  filed  may  postpone  the  effective  dote  el  the 

10  agency   action  until  fifteen  days  alter  the  Administrative 

11  Office  has  selected  the  court  m  which  the  record  shall  be 

1  9  ^l^/J 

J.  —  IxTOvT 

13  LL{G)  Any  court  m  w7hich  an  application  with  respect  te 

14  any  agency  action  has  been  filed,  including  any  court  selected 

15  pursuant  te  subparagraph  (A>7  may  transfer  sueh  application 

16  te  any  other  United  States  court  el  appeals  le?  the  conven- 

17  ience  el  the  parties  e*  otherwise  m  the  interest  el  justice.". 

18  CLARIFICATION  OF  PREEMPTION  LANGUAGE 

19  S©Ot  ±2±t  Section  114(c)  el  the  Comprehensive  Envi 

20  ronmcntal   Response,   Compensation,   and  Liability  Aet  el 

21  1980  is  amended  by  inserting  after  the  first  sentence  thereof 

22  the  following:  ■  'Nothing  in  this  section  shaU  preclude  any 

23  State  kom  requiring  any  person  te  contribute  te  a  fitnd  te 

^jA_  Y\r\  tr       /  1   \       f  h/\       /^rxrt  +  n       sw+       4-\\  s\       y>/\vt      Tr  r\  A  s\  -r»  t\  I        n\\  r>  -**r\       /\k       ^  4- K  ^  ■»■       W^rt  4-  r\ 

£d^.  \}<X J       \  If     TTT^     wovo     T7T      l)Ll\j      1HJ1I~A  L/IX^I  MI     TTTTTTTTT     T7T     ULlll^l      l£TCn7Cv7 

25  responsibilities  under  section  101(c)(3),  ef  (3)  the  direct  and 

26  indirect  costs  el  response  actions  at  facilities  e?  locations 
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1  where  the  President  has  net  responded  under  this  Aet  er  m 

2  addition  te  response  actions  taken  under  this  Aety  erj  (&)  any 

3  other  management,  enforcement,  of  administration  activities 

4  related  te  response  actions  or  other  cleanup  ef  hazardous 

5  substances  or  hazardous  wastes.". 

6  FEDERAL  FACILITIES 

7  S©er  423-.  Section  44#  ef  the  Comprehensive  Environ- 

8  mental,  Compensation,  and  Liability  Aet  el  1980  is  amended 

9  by  inserting  before  the  period  at  the  end  thereof  a  colon  and 
10  the  following:  "Provided,  That  with  respect  te  a  Federal  fa- 
ll cility  ef  activity  for  which  sueh  duties  er  powers  ore  dclcgat- 

12  ed  te  an  officer,  employee  er-  representative  ef  the  depart- 

13  ment,  agency  er-  instrumentality  which  owns  or  operates  sueh 

14  facility  er  conducts  sueh  activity,  the  concurrence  ef  the  Ad- 

15  ministrator  (and  the  responsible  State  official  where  a  cooper- 

16  ativc  agreement  has  been  entered  mte)  shall  be  required  for 

17  the  selection  ef  appropriate  remedial  action  and  the  adminis 

18  trativc  order  authorities  ef  section  106(a)  are  hereby  dclcgat 

19  ed  te  the  Administrator". 

20  ADMINISTRATIVE  CONFERENCE  RECOMMENDATION 

2 1  Sec  423t  The  Congress  finds  that  recommendation  84- 

22  4  ef  the  Administrative  Conference  ef  the  United  States 

23  (adopted  June  39j  1984),  is  generally  consistent  with  the 

24  goals  and  purposes  ef  the  Comprehensive  Environmental  Ee- 

25  sponsc,  Compensation,  and  Liability  Act  ef  1980,  and  that 

26  the  Administrate?-  should  consider  sueh  recommendation  and 
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1"  implement  it  te  the  extent  that  the  Administrator  determines 

2  that  stteh  implementation  will  expedite  the  cleanup  el  hazard- 

3  em  substances  which  have  bee**  released  into  the  environ- 

4  ment. 

5  AUTHORIZATION  G¥  APPROPRIATIONS 

6  8b#t  ±34r  (ft)  Section  £24  el  the  Comprehensive  Envi- 

7  ronmcntal  Response,   Compensation,   and  Liability  Aet  el 

8  1980  is  amended  by  striking  ^^s  provided  m  this  section' '  m 

9  subsection  (a)t  striking  paragraphs  (2)  and  (£)  el  subsection 

10  (b)f  and  by  striking  subsection  (e)r 

11  (b)  Section  3Q&  el  the  Comprehensive  Environmental 

12  Compensation  and  Liability  Aet  el  1980  is  amended  te  read 

1  Q       r>  n   frkl  l  oaaxfl  * 

X  t->         cCo    TTTTTTTTTtTT 

14  *  'AUTHORIZATION  OP  APPROPRIATIONS 

15  "Seo.  &0£t  (a)  There  are  hereby  authorized  te  be  appro- 

16  priatcd,  out  el  any  money  m  the  Treasury  net  otherwise  ap- 

17  propriatcd,   te  the   Emergency   Response   Fund   !e*   fiscal 

18  yea* — 

1*7  ^iv/    1 W  ©  1 ,   *p4rfc,UUU,UUU, 

20  ^m  ±98^  $11,000,000, 

21  ^0)  40^7  $11,000,000, 

22  ^(£)  ±m^  $11,000,000, 

23  ^m  ±0S6r  $11,000,000, 

24  ^F)  ±$$&j  $206,000,000, 

25  ^0}  4£$^  $206,000,000, 

26  ^m  ±££$7  $206,000,000, 
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1  ^i)  4^8^  $206,000,000,  and 

2  ^J)  ^0^7  $206,000,000, 

TTTTTT5    L\JL      \TaX7TT    TToTTcCT     yXTcCT    Mil     {X111UU.111    T7\TTXcCT    V\7     ovF    TTTTTtTTT    T7T    TTTt? 

4  aggregate  amount  authorized  te  be  appropriated  under  sub- 

5  paragraphia  (A)  through  (I)  &s  has  net  been  appropriated 

6  before  the  beginning  el  the  fiscal  year  involved.". 

7  11(b)  Transfer  op  Funds. — There  shall  be  transferred 

8  te  the  Response  Trust  Fund — 

9  i±Q)  one-half  ef  the  unobligated  balance  remaining 

10  before  the  date  ef  the  enactment  ef  this  Aet  under  the 

11  Fund  in  section  £14-  ef  the  Clean  Water  Aety  aftd 

12  i1^    the    amounts    appropriated    under    section 

13  504(b)  ef-the  Clean  Water  Aet  during  any  fiscal  year. 

14  ^^(0)     Expenditures     From     Response     Trust 

15  Fund. — 

16  ilft)   In   general. — Amounts   m  the   Response 

17  Trust  Fund  shall  be  available  m  connection  with  fe- 

18  leases  e?  -threats  ef  releases  ef  hazardous  substances 

19  mte  the  environment  enly  fer  purposes  ef  making  ex- 

20  penditurcs  which  are  described  m  section  ±±±  (other 

21  than  subsection  ^)  thereof  ef  this  Aetj  as  m  effect  en 

22  the  date  ef  the  enactment  ef  the  Supcrfund  Improve 

23  ment  Aet  ef  1985,  including — 

24  ii^A)  response  costs, 
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1  li£B)   claims   asserted   and   compensable   bat 

2  unsatisfied  under  section  344-  el  the  Clean  Water 

o  iVCi, 

4  ^^O)  claims  le*  injury  tey  e?  destruction  of 

5  lees  e^  natural  resources,  and 

6  11£E>)  related  costs  described  in  section  111(c) 

8  iJ4&  Limitations  on  expenditures. — At  least 

9  85  ee*  centum  el  the  amounts  appropriated  te  the  Be- 

10  sponsc  Trust  Fund  shall  he  reserved — 

11  li{A)  le?  the  purposes  specifed  m  paragraphs 

12  (4>7  (3>7  and  (4)  ef  section  111(a)  el  this  Aety  and 

13  1±£B)  le?  the  repayment  el  advances   made 

14  under  section  223(c),  other  than  advances  subject 

15  te  the  limitation  el  section  223(c)(2)(C). 

16  That  this  Act  may  be  referred  to  as  the  "Superfund  Improve- 

17  ment  Act  of  1985". 

18  TITLE  I 

19  INDIAN  TRIBES 

20  Sec.  101.  (a)  Section  101  of  the  Comprehensive  Envi- 

21  ronmental  Response,    Compensation,   and  Liability  Act  of 

22  1980  is  amended — 

23  (1)  by  striking   "and"  at  the  end  of  paragraph 

24  (31),  striking  the  period  at  the  end  of  paragraph  (32), 

25  and  adding  a  new  paragraph  as  follows: 
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1  ~~       '~~~~~*x(33f ^Indian—tribe'   means-  amy    Indian    tribe, 

2  band,  nation,  or  other  organized  group  or  community, 

3  including  any  Alaska  Native  village  but  not  including 

4  any    Alaska    Native    regional    or   village    corporation, 

5  which  is  recognized  as  eligible  for  the  special  programs 

6  and  services  provided  by  the  United  States  to  Indians 

7  because  of  their  status  as  Indians;  and"; 

8  (2)  in  paragraph   (16)  by  striking   "or"  the  last 

9  time  it  appears  and  by  inserting  before  the  semicolon 

10  at  the  end  thereof  the  following:  ",  any  Indian  tribe, 

1 1  or,  if  such  resources  are  subject  to  a  trust  restriction  on 

12  alienation,  any  member  of  an  Indian  tribe". 

13  (b)  Section  104(c)(3)  of  the  Comprehensive  Environ- 

14  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

15  as  amended  by  section  109  of  this  Act,  is  amended  by  adding 

16  at  the  end  thereof  the  following:   "In  the  case  of  remedial 

17  action  to  be  taken  on  land  or  water  held  by  an  Indian  tribe, 

18  held  by  the   United  States  in  trust  for  Indians,  held  by  a 

19  member  of  an  Indian  tribe  (if  such  land  or  water  is  subject  to 

20  a  trust  restriction  on  alienation),  or  otherwise  within  the  bor- 

2 1  ders  of  an  Indian  reservation,  the  requirements  of  this  para- 

22  graph  for  assurances  regarding  future  maintenance  and  cost- 

23  sharing  shall  not  apply,  and  the  President  shall  provide  the 

24  assurance  required  by  this  paragraph  regarding  the  availabil- 

25  ity  of  a  hazardous  waste  disposal  facility.  ". 
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1  (c)  Section  104(d)  of  the  Comprehensive  Environmen- 

2  tal  Response,  Compensation,  and  Liability  Act  of  1980,  as 

3  amended  by  section  114  of  this  Act,  is  amended  by  inserting 

4  "or  Indian  tribe"  after  the  phrase   "political  subdivision" 

5  each  time  that  phrase  occurs. 

6  (d)  Section  107  of  the  Comprehensive  Environmental 

7  Response,    Compensation,    and   Liability   Act   of  1980   is 

8  amended — 

9  (1)  in  subsection  (a)  by  inserting  "or  an  Indian 

10  tribe"  after  "State"; 

11  (2)  in  subsection  (f)  by  inserting  after  "State"  the 

12  third  time  that  word  appears  the  following:    "and  to 

13  any  Indian  tribe  for  natural  resources  belonging  to, 

14  managed  by,    controlled  by,    or  appertaining   to  such 

15  tribe,  or  held  in  trust  for  the  benefit  of  such  tribe,  or 

16  belonging  to  a  member  of  such  tribe  if  such  resources 

17  are  subject  to  a  trust  restriction  on  alienation:";  by  in- 

18  serting  "or  Indian  tribe"  after  "State"  the  fourth  time 

19  that  word  appears;  by  adding  before  the  period  at  the 

20  end  of  the  first  sentence  the  following:  ",  so  long  as,  in 

21  the  case  of  damages  to  an  Indian  tribe  occurring  pur- 

22  suant  to  a  Federal  permit  or  license,  the  issuance  of 

23  that  permit  or  license  was  not  inconsistent  with  the  fi- 

24  duciary  duty  of  the  United  States  with  respect  to  such 
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1  Indian  tribe";  and  by  inserting  "or  the  Indian  tribe" 

2  after  "State  government"; 

3  (3)    in   subsection    (i)    by   inserting    "or   Indian 

4  tribe"  after  "State"  the  first  time  it  appears;  and 

5  (4)    in    subsection    (j)    by    inserting    "or   Indian 

6  tribe"  after  "State"  the  first  time  it  appears. 

7  (e)  Section  111  of  the  Comprehensive  Environmental 

8  Response,    Compensation,    and   Liability   Act   of   1980   is 

9  amended — 

10  (1)  in  subsection  (b)  by  inserting  before  the  period 

11  at  the  end  thereof  the  following:  ",  or  by  any  Indian 

12  tribe  or  by  the  United  States  acting  on  behalf  of  any 

13  Indian  tribe  for  natural  resources  belonging  to,  man- 

14  aged  by,  controlled  by,  or  appertaining  to  such  tribe,  or 

15  held  in  trust  for  the  benefit  of  such  tribe,  or  belonging 

16  to  a  member  of  such  tribe  if  such  resources  are  subject 

17  to  a  trust  restriction  on  alienation"; 

18  (2)  in  subsection  (c)(2)  by  inserting   "or  Indian 

19  tribe"  after  "State"; 

20  (3)    in    subsection    (f)    by    inserting    "or   Indian 

21  tribe"  after  "State";  and 

22  (4)  in  subsection  (i)  by  inserting  after   "State, " 

23  the   following:    "and   by   the  governing   body   of  any 

24  Indian  tribe  having  sustained  damage  to  natural  re- 

25  sources  belonging  to,  managed  by,  controlled  by,  or  ap- 
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1  pertaining  to  such  tribe,  or  held  in  trust  for  the  benefit 

2  of  such  tribe,  or  belonging  to  a  member  of  such  tribe  if 

3  such   resources   are  subject   to  a   trust   restriction   on 

4  alienation, ". 

5  (f)  Title  I  of  the  Comprehensive  Environmental  Re- 
ft sponse,  Compensation,  and  Liability  Act  of  1980  is  amended 

7  by  adding  at  the  end  thereof  the  following  new  section: 

8  "INDIAN  TRIBES 

9  "Sec.  116.  The  governing  body  of  an  Indian  tribe  shall 

10  be  afforded  substantially  the  same  treatment  as  a  State  with 

11  respect  to  the  provisions  of  section  103(a)  (regarding  notifica- 

12  Hon  of  releases),  section  104(c)(2)  (regarding  consultation  on 

13  remedial  actions),  section  104(e)  (regarding  access  to  infor- 

14  mation),  section  104(i)  (regarding  cooperation  in  establishing 

15  and  maintaining  national  registries),  and  section  105  (re- 

16  garding  roles  and  responsibilities  under  the  national  contin- 

17  gency  plan  and  submittal  of  priorities  for  remedial  action, 

18  but  not  including  the  provision  regarding  the  inclusion  of  at 

19  least  one  facility  per  State  on  the  national  priority  list). " 

20  COMMUNITY  RELOCATION 

21  Sec.  102.  (a)  The  second  sentence  of  paragraph  (23)  of 

22  section  101  of  the  Comprehensive  Environmental  Response, 

23  Compensation,  and  Liability  Act  of  1980  is  amended  by  in- 

24  serting  after  "not  otherwise  provided  for, "  the  phrase  "costs 

25  of  permanent  relocation  of  residents  where  it  is  determined 

26  that  such  permanent  relocation  is  cost  effective  or  may  be 
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1  necessary  to  protect  health  or  welfare, "  and  by  striking  out 

2  the  semicolon  at  the  end  thereof  and  inserting  in  lieu  thereof 

3  a  period  and  the  following:  "In  the  case  of  a  business  located 

4  in  an  area  of  evacuation  or  relocation,  the  term  may  also 

5  include  the  payment  of  those  installments  of  principal  and 

6  interest  on  business  debt  which  accrue  between  the  date  of 

7  evacuation  or  temporary  relocation  and  thirty  days  following 

8  the  date  that  permanent  relocation  is  actually  accomplished 

9  or,  if  permanent  relocation  is  formally  rejected  as  the  appro- 

10  priate  response,  the  date  on  which  evacuation  or  temporary 

1 1  relocation  ceases.  In  the  case  of  an  individual  unemployed  as 

12  a  result  of  such  evacuation  or  relocation,  it  may  also  include 

13  the  provision  of  assistance  identical  to  that  authorized  by  sec- 

14  dons  407,  408,  and  409  of  the  Disaster  Belief  Act  of  1974: 

15  Provided,  That  the  costs  of  such  assistance  shall  be  paid  from 

16  the  Trust  Fund;". 

17  (b)  Section  104(c)(1)  of  the  Comprehensive  Environ- 

18  mental  Response,  Compensation,  and  Liability  Act  of  1980 

19  is  amended  by  inserting  before  "authorized  by  subsection  (b) 

20  of  this  section,"  the  phrase   "for  permanent  relocation  or". 

21  OFFSITE  REMEDIAL  ACTION 

22  Sec.  103.  Section  101(24)  of  the  Comprehensive  Envi- 

23  ronmental  Response,    Compensation,   and  Liability  Act  of 

24  1980  is  amended  by  striking  the  last  sentence  of  the  para- 

25  graph;  striking  the  period  after  "welfare"  the  third  time  that 

26  word  appears,   and  inserting  a  semicolon  in  lieu  thereof, 
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1  striking  "or"  before  "contaminated  materials"  and  inserting 

2  "and  associated"  in  lieu  thereof;  and  inserting  before  the 

3  period  after  "environment"  the  third  time  that  word  appears, 

4  the  following:  ",  as  well  as  the  off  site  transport  and  off  site 

5  storage,  treatment,  destruction,  or  secure  disposition  of  haz- 

6  ardous  substances  and  associated  contaminated  materials. ". 

7  ALTERNATIVE  WATER  SUPPLIES 

8  Sec.  104.  Section  101  of  the  Comprehensive  Environ- 

9  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

10  is  amended  by  striking  the  period  at  the  end  of  paragraph 

1 1  (30)  and  inserting  in  lieu  thereof  a  semicolon;  and  by  adding 

12  after  new  paragraph  (33)  the  following  new  paragraph: 

13  "(34)  'alternative  water  supplies'  includes,  but  is 

14  not   limited   to,    drinking   water  and   household  water 

15  supplies. ". 

16  IMPROVEMENTS  IN  NOTIFICATION  AND  PENALTIES 

17  Sec.   105.    (a)  Section  103(a)  of  the   Comprehensive 

18  Environmental  Response,  Compensation,  and  Liability  Act 

19  of  1980  is  amended  by — 

20  (1)    inserting    "(1)"  after    "immediately   notify"; 

21  and 

22  (2)  inserting  after  "of  such  release"  the  following: 

23  "  and  (2),  in  the  case  of  any  such  release  of  a  hazard- 

24  ous  substance  with  a  reportable  quantity  of  one  pound 

25  or  less  or  any  release  of  any  other  hazardous  substance 

26  in  a  quantity  determined  by  the  President  by  regula- 
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1  tion    to    potentially    require    emergency    response,    all 

2  State  and  local  emergency  response  officials  identified 

3  under  any  local  contingency  plan  or  otherwise  likely  to 

4  be  affected  by  the  release". 

5  (b)  Section  103(b)  of  the  Comprehensive  Environmen- 

6  tal  Response,   Compensation,  and  Liability  Act  of  1980  is 

7  amended  by — 

8  (1)    inserting    after    "appropriate    agency    of   the 

9  United  States  Government"  the  following:  "(or,  in  the 

10  case  of  a  release  to  which  subsection   (a)(2)  applies, 

11  any  appropriate  State  or  local  emergency  response  offi- 

12  rial)";  and 

13  (2)  striking  "$10,000  or  imprisoned  for  not  more 

14  than  one  year,  or  both. "  and  inserting  in  lieu  thereof 

15  "$25,000  or  imprisoned  for  not  more  than  two  years, 

16  or  both  (or  in  the  case  of  a  second  or  subsequent  con- 

17  viction,  shall  be  fined  not  more  than  $50,000  or  im- 

18  prisoned  for  not  more  than  five  years,  or  both).  ". 

19  (c)  Section  103  of  the  Comprehensive  Environmental 

20  Response,    Compensation,    and   Liability   Act   of  1980   is 

2 1  amended  by  adding  the  following  new  subsection: 

22  "(g)(1)  In  addition  to  any  other  relief  provided,  when- 

23  ever  on  the  basis  of  any  information  available  to  the  Presi- 

24  dent  the  President  finds  that  any  person  is  in  violation  of 

25  subsection  (a)  or  (b)  of  this  section  the  President  may  assess 
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1  a  civil  penalty  of  not  more  than  $10,000  for  each  failure  to 

2  notify  the  appropriate  agency.  The  penalty  under  this  subsec- 

3  tion  shall  increase  to  not  more  than  $25,000  for  a  second 

4  violation  by  the  same  person,  not  more  than  $50,000  for  a 

5  third   violation    by   the   same  person,    and   not   more    than 

6  $75,000  for  a  fourth  or  subsequent  violation  by  the  same 

7  person. 

8  "(2)  No  civil  penalty  may  be  assessed  under  this  sub- 

9  section  unless  the  person  accused  of  the  violation  is  given 

10  notice  and  opportunity  for  a  hearing  with  respect  to  the  viola- 

11  tion. 

12  "(3)  In  determining  the  amount  of  any  penalty  assessed 

13  pursuant  to  this  subsection,  the  President  shall  take  into  ac- 

14  count  the  nature,  circumstances,  extent  and  gravity  of  the 

15  violation  or  violations  and,  with  respect  to  the  violator,  abili- 

16  ty  to  pay,  any  prior  history  of  such  violations,  the  degree  of 

17  culpability,   economic  benefit  or  savings  (if  any)  resulting 

18  from  the  violation,  and  such  other  matters  as  justice  may 

19  require. 

20  "(4)  Any  person  against  whom  a  civil  penalty  is  as- 

21  sessed  under  this  subsection  may  obtain  review  thereof  in  the 

22  appropriate  district  court  of  the   United  States  by  filing  a 

23  notice  of  appeal  in  such  court  within  thirty  days  from  the 

24  date  of  such  order  and  by  simultaneously  sending  a  copy  of 

25  such  notice  by  certified  mail  to  the  President.  The  President 
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1  shall  promptly  file  in  such  court  a  certified  copy  of  the  record 

2  upon  which  such  violation  was  found  or  such  penalty  im- 

3  posed.  If  any  person  fails  to  pay  an  assessment  of  a  civil 

4  penalty  after  it  has  become  a  final  and  unappealable  order  or 

5  after  the  appropriate  court  has  entered  final  judgment  in 

6  favor  of  the   United  States,  the  President  may  request  the 

7  Attorney  General  of  the   United  States  to  institute  a  civil 

8  action  in  an  appropriate  district  court  of  the  United  States  to 

9  collect  the  penalty,  and  such  court  shall  have  jurisdiction  to 

10  hear  and  decide  any  such  action.  In  hearing  such  action,  the 

11  court  shall  have  authority  to  review  the  violation  and  the  as- 

12  sessment  of  the  civil  penalty  on  the  record. 

13  "(5)  The  President  may  issue  subpoenas  for  the  attend- 

14  ance  and  testimony  of  witnesses  and  the  production  of  rele- 

15  vant  papers,  books,  or  documents  in  connection  with  hearings 

16  under  this  subsection.  In  case  of  contumacy  or  refusal  to  obey 

17  a  subpoena  issued  pursuant  to  this  paragraph  and  served 

18  upon  any  person,  the  district  court  of  the  United  States  for 

19  any  district  in  which  such  person  is  found,  resides,  or  trans- 

20  acts  business,  upon  application  by  the   United  States  and 

2 1  after  notice  to  such  person,  shall  have  jurisdiction  to  issue  an 

22  order  requiring  such  person  to  appear  and  give  testimony 

23  before  the  administrative  law  judge  or  to  appear  and  produce 

24  documents  before  the  administrative  law  judge,  or  both,  and 
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1  any  failure  to  obey  such  order  of  the  court  may  be  punished 

2  by  such  court  as  a  contempt  thereof. 

3  "(6)  Action  taken  by  the  President  pursuant  to  this  sub- 

4  section  shall  not  affect  or  limit  the  President's  authority  to 

5  enforce  any  provision  of  this  Act:  Provided,  however,  That  a 

6  failure  to  notify  the  appropriate  ayency  which  is  penalized 

7  administratively  under  this  subsection  shall  not  be  the  subject 

8  of  a  criminal  penalty  under  subsection  (b)  of  this  section. ". 

9  (d)(1)  Section  103(d)(2)  of  the  Comprehensive  Envi- 

10  ronmental   Response,    Compensation   and   Liability  Act   of 

11  1980    is    amended    by    striking    "$20,000"   and    inserting 

12  "$25,000"  in  lieu  thereof. 

13  (2)  Section  106(b)  of  the  Comprehensive  Environmen- 

14  tal  Response,   Compensation  and  Liability  Act  of  1980  is 

15  amended  by  striking  "$5,000"  and  inserting  "$10,000"  in 

16  lieu  thereof. 

17  HAZARDOUS  SUBSTANCES  INVENTORY 

18  Sec.  106.  Section  103  of  the  Comprehensive  Environ- 

19  mental  Response,  Compensation  and  Liability  Act  of  1980, 

20  as  amended  by  this  Act,  is  further  amended  by  adding  after 

21  "Notice,  Penalties"  in  the  title  to  section  103:  ",  and  Inven- 

22  tory".  Section  103  is  further  amended  by  adding  at  the  end 

23  thereof  the  following  new  subsections: 

24  "(h)(1)  Each  facility  owner  or  operator  that  (A)(i)  man- 

25  ufactures    a    hazardous    substance    (as    defined    in    section 

26  101(14)  of  this  Act),  or  (ii)  stores  six  thousand  kilograms  or 
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1  more  of  such  hazardous  substance,  and  (B)  has  ten  or  more 

2  full-time  employees,  shall  complete  and  distribute  a  Hazard- 

3  ous  Substances  Inventory  form  as  published  under  para- 

4  graph  (2)  of  this  subsection  within  180  days  after  the  enact- 

5  ment  of  the  Superfund  Improvement  Act  of  1985  and  every 

6  twenty-four  months  thereafter,  or  more  often  as  changed  cir- 

7  cumstances  require.  For  the  purposes  of  this  subsection,  a 

8  mixture  containing  more  than  1  per  centum  of  any  hazardous 

9  substance  covered  by  this  section  shall  be  considered  a  haz- 

10  ardous  substance. 

11  "(2)  The  President  shall  publish  the  Hazardous  Sub- 

12  stances  Inventory  form  in  the  Federal  Register  within  sixty 

13  days  after  the  date  of  enactment  of  the  Superfund  Improve- 

14  ment  Act  of  1985.  Publication  of  such  form  shall  be  exempt 

15  from  the  requirements  of  the  Paperwork  Reduction  Act  and 

16  Office  of  Management  and  Budget  Circular  A-40  (title  5  of 

17  the  Code  of  Federal  Regulations,  part  1320). 

18  "(3)  The  Hazardous  Substances  Inventory  form  shall 

19  provide  for  submission  of  the  following  information  for  each 

20  hazardous  substance: 

21  "(A)  the  description  of  the  use  of  the  hazardous 

22  substance  at  the  facility,  including,  but  not  limited  to, 

23  the  quantity  of  the  hazardous  substance  produced  or 

24  consumed  at  such  facility; 
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1  "(B)   the   maximum   inventory   of  the   hazardous 

2  substance  stored  at  the  facility,  the  method  of  storage, 

3  and  the  frequency  and  methods  of  transfer; 

4  "(C)  for  each  of  the  following,   the  annual  and 

5  monthly  total  emissions  or  discharge  of  each  hazardous 

6  substance  for  the  calendar  year  immediately  preceding 

7  the  submission  of  the  Hazardous  Substances  Inventory 

8  form: 

9  "(i)  the  stack  or  point-source  emissions; 

10  "(ii)    the    estimated   fugitive    or   non   point- 

1 1  source  emissions  of  the  hazardous  substances; 

12  "(Hi)  the  discharge  into  the  surface  water  or 

13  groundwater,  the  treatment  methods,  and  the  raw 

14  wastewater  volumes  and  loadings;  and 

15  "(iv)  the  discharge  into  publicly -owned  treat- 

16  ment  works; 

17  "(D)  the  quantity  and  methods  of  disposal  of  any 

18  wastes  containing  the  hazardous  substance,  the  method 

19  of  onsite  storage  of  such  wastes,  the  location  or  loca- 

20  tions  of  the  final  disposal  site  of  such  wastes,  and  the 

2 1  identity  of  the  transporter  of  such  wastes; 

22  "(E)  the  month  and  year  that  the  information  on 

23  the  Hazardous  Substances  Inventory  was  compiled  and 

24  the  name,  address,  and  emergency  telephone  number  of 

25  the  person  responsible  for  preparing  the  information. 
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1  For  the  purposes  of  this  paragraph,  facility  owners  and  oper- 

2  ators  may  utilize  readily  available  data  collected  pursuant  to 

3  other  State  and  Federal  environmental  laws. 

4  "(4)  Each  person  who  submits  a  form  pursuant  to  the 

5  requirements  of  this  subsection  shall  attach  thereto  a  copy  of 

6  the  Material  Safety  Data  Sheet,  required  pursuant  to  the 

7  Occupational  Safety  and  Health  Act,  pertaining  to  the  haz- 

8  ardous  substance  that  is  reported  in  the  form. 

9  "(5)  The  Hazardous  Substances  Inventory  shall  be  dis- 

10  tributed  by  the  facility  owner  or  operator  to,  at  a  minimum, 

11  the  President;  State  and  local  emergency  and  medical  re- 

12  sponse  personnel;  the  State  police,  health  and  environmental 

13  departments;  area  police  and  fire  departments;  area  emergen- 

14  cy  medical  services;  area  hospitals;  and  area  libraries. 

15  "(6)  The  President,  for  the  purposes  of  this  subsection, 

16  shall  establish  a  toll-free  telephone  number,  operating  twenty - 

17  four  hours  per  day,  that  is  computer  accessible,  to  respond  to 

18  telephone  inquiries  concerning  the  Hazardous  Substances  In- 

19  ventory  and  the  information  contained  therein.  Within  sixty 

20  days  of  establishment  of  such  a  telephone  line,  the  President 

21  shall  inform  appropriate  State  and  local  officials. 

22  "(7) (A)  The  President  may  verify  the  data  contained  in 

23  the  Hazardous  Substances  Inventory  form  using  the  author- 

24  ity  of  section  104(e)  of  this  Act. 
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1  "(B)  Information  submitted  under  this  subsection  shall 

2  be  treated  as  information  submitted  under  section  104(e)  and 

3  shall  be  subject  to  the  provisions  of  section  104(e)(2). 

4  "(8)  Any  person  who  knowingly  omits  material  infor- 

5  mation  or  makes  any  false  material  statement  or  representa- 

6  tion  in  the  Hazardous   Substances  Inventory,   shall,   upon 

7  conviction,  be  fined  not  more  than  $25, 000  or  imprisoned  for 

8  not  more  than  one  year,  or  both. 

9  "(9)  Nothing  in  this  subsection  shall  be  construed  to 

10  limit  the  ability  of  any  State  to  require  submission  of  infor- 

11  mation  related  to  hazardous  substances,  or  to  require  addi- 

12  tional  distribution  of  the  Hazardous  Substances  Inventory 

13  form  from  facilities  operating  within  its  borders. 

14  "(i)(l)  Every  two  years  after  the  date  of  enactment  of 

15  the  Superfund  Improvement  Act  of  1985,  the  National  Toxi- 

16  cology  Program,   in  consultation  with  appropriate  Federal 

17  agencies,  shall  review  new  and  existing  chemicals  and  com- 

18  pile  a  list  of  substances  to  supplement  those  referred  to  in 

19  subsection  (h),  taking  into  account,  at  a  minimum,  the  reac- 

20  tivity,    toxicity,    volatility,    carcinogenicity,    mutagenicity, 

21  teratogenicity,    neurotoxicity,    and  production   levels   of  the 

22  chemical. 

23  "(2)  Within  one  hundred  and  eighty  days  after  publica- 

24  tion  of  the  list  compiled  by  the  National  Toxicology  Program, 

25  the  President  shall  promulgate  such  list  of  substances  as 


>S  51  RS2 


888 


58 

1  those  requiring  preparation  and  distribution  of  the  Hazard- 

2  ous  Substances  Inventory  under  this  Act,  unless  the  Presi- 

3  dent  demonstrates  that  a  particular  hazardous  substance  does 

4  not  present  a  risk  equal  to  or  greater  than  those  substances 

5  referred  to  in  subsection  (h)(1).  In  the  event  that  the  Presi- 

6  dent  decides  not  to  list  a  hazardous  substance,  the  President 

7  shall,  with  opportunity  for  public  notice  and  comment,  state 

8  the  basis  on  which  the  hazardous  substance  was  not  consid- 

9  ered  to  present  a  risk  sufficient  to  warrant  preparation  and 

10  distribution  of  the  Hazardous  Substances  Inventory.  ". 

11  SCOPE  OF  PROGRAM 

12  Sec.  107.  (a)  Section  104(a)(1)  of  the  Comprehensive 

13  Environmental  Response,  Compensation,  and  Liability  Act 

14  of  1980  is  amended  by  striking  that  language  between  the 

15  word  "environment"  the  third  time  it  appears  and  the  period 

16  and  inserting  in  lieu  thereof  a  period  and  the  following:  "The 

17  President  shall  give  primary  attention  to  those  releases  which 

18  may  present  a  public  health  threat.  The  President  may  au- 

19  thorize  the  owner  or  operator  of  the  vessel  or  facility  from 

20  which  the  release  or  threat  of  release  emanates,  or  any  other 

21  responsible  party,  to  perform  the  removal  or  remedial  action 

22  if  the  President  determines  that  such  action  will  be  done 

23  properly  by  the  owner,  operator,  or  responsible  party". 

24  (b)  Section  104(a)  of  the  Comprehensive  Environmen- 

25  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

26  amended  by  adding  the  following  new  paragraphs: 
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1  "(3)  The  President  shall  not  provide  for  a  remov- 
al al  or  remedial  action  under  this  section  in  response  to 

3  a  release  or  threat  of  release — 

4  "(A)  of  a  naturally  occurring  substance  in 

5  its  unaltered  form,  or  altered  solely  through  natu- 

6  rally  occurring  processes  or  phenomena,   from  a 

7  location  where  it  is  naturally  found; 

8  "(B)   from  products   which   are  part   of  the 

9  structure  of,  and  result  in  exposure  within,  a  fa- 

10  cility;  or 

11  "(C)  into  public  or  private  drinking  water 

12  supplies  due  to  deterioration  of  the  system  through 

13  ordinary  use. 

14  "(4)  Notwithstanding  paragraph  (3)  of  this  sub- 
lb  section,    to   the   extent   authorized  by   this   section   the 

16  President  may  respond  to  any  release  or  threat  of  re- 

17  lease  if  in  the  President's  discretion  it  constitutes  a 

18  public  health  or  environmental  emergency  and  no  other 

19  person  with  the  authority  and  capability  to  respond  to 

20  the  emergency  will  do  so  in  a  timely  manner. ". 

21  STATUTORY  LIMITS  ON  REMOVALS 

22  Sec.  108.  Section  104(c)(1)  of  the  Comprehensive  En- 

23  vironmental  Response,   Compensation,  and  Liability  Act  of 

24  1980  is  amended  by  striking   "six  months"  and  inserting 

25  "one  year"  in  lieu  thereof  and  inserting  before  "obligations" 
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1  the  following:  "or  (C)  continued  response  action  is  otherwise 

2  appropriate  and  consistent  with  permanent  remedy,  " 

3  STATE  CREDIT 

4  Sec.  109.  (a)  Section  104(c)(3)  of  the  Comprehensive 

5  Environmental  Response,  Compensation,  and  Liability  Act 

6  of  1980  is  amended  by  striking  "The  President  shall  grant 

7  the  State  a  credit  against  the  share"  and  all  that  follows 

8  down  through  the  end  of  such  section  104(c)(3)  and  inserting 

9  in  lieu  thereof  the  following:  "In  determining  the  portion  of 

10  the  costs  referred  to  in  this  section  which  is  required  to  be 

11  paid  by  a  participating  State,  the  President  shall  grant  the 

12  State  a  credit  for  amounts  expended  or  obligated  by  such 

13  State  or  by  a  political  subdivision  thereof  after  January  1, 

14  1978,  and  before  December  11,  1980,  for  any  response  action 

15  costs  which  are  covered  by  section  111(a)  (1)  or  (2)  and 

16  which  are  incurred  at  a  facility  or  release  listed  pursuant  to 

17  section  105(8).  Such  credit  shall  have  the  effect  of  reducing 

18  the  amount  which  the  State  would  otherwise  be  required  to 

19  pay  in  connection  with  assistance  under  this  section.  ". 

20  (b)(1)  Section  104(d)(1)  of  the  Comprenhensive  Envi- 

21  ronmental  Response,    Compensation,   and  Liability  Act  of 

22  1980  is  amended  by  adding  the  following  new  sentence:  "For 

23  the  purposes  of  the  last  sentence  of  subsection  (c)(3)  of  this 

24  section,  the  President  may  enter  into  a  contract  or  cooperative 

25  agreement  with  a  State  under  this  paragraph  under  which 

26  such  State  will  take  response  actions  in  connection  with  re- 
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1  leases  listed  pursuant  to  section  105(8) (B),  using  non-Feder- 

2  al  funds  for  such  response  actions,  in  advance  of  and  without 

3  any  obligation  by  the  President  of  amounts  from  the  Fund 

4  for  such  response  actions.  ". 

5  (2)  Section  104(c)(3)  of  the  Comprehensive  Environ- 

6  mental  Response,  Compensation,  and  Liability  Act  of  I960 
1  is  further  amended  by  adding  the  following  sentence:  "The 

8  President  shall  grant  the  State  a  credit  against  the  share  of 

9  costs  for  which  it  is  responsible  under  this  paragraph  for  any 

10  reasonable,    documented,    direct    out-of-pocket    non-Federal 

11  funds  expended  or  obligated  by  the  State  under  a  contract  or 

12  cooperative  agreement  under  the  last  sentence  of  subsection 

13  (d)(1).". 

14  FUNDING  OF  REMEDIAL  ACTION  AT  FACILITY  OPERATED 

15  BY  A  STATE  OR  POLITICAL  SUBDIVISION 

16  Sec.  110.  Section  104(c)(3)  of  the  Comprehensive  En- 

17  vironmental  Response,  Compensation,  and  Liability  Act  of 

18  1980  is  amended — 

19  (1)  by  amending  section  104(c)  (3)  (C)(ii)  to  read 

20  as  follows: 

21  "(ii)  50  per  centum  (or  such  greater  amount 

22  as    the    President    may    determine    appropriate, 

23  taking  into  account  the  degree  of  responsibility  of 

24  the  State  or  political  subdivision  for  the  release) 

25  of  any  sums  expended  in  response  to  a  release  at 

26  a  facility,  that  was  operated  by  the  State  or  a  po- 
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1  litical    subdivision     thereof,     either    directly     or 

2  through  a  contractual  relationship  or  otherwise,  at 

3  the  time  of  any  disposal  of  hazardous  substances 

4  therein.  For  the  purpose  of  subparagraph  (C)(ii) 

5  of  this  paragraph,  the  term  'facility'  does  not  in- 

6  elude   navigable   waters   or   the   beds    underlying 

7  those  waters.  ";  and 

8  (2)  by  adding  at  the  end  thereof  the  following:  "In 

9  the  case  of  any  State  which  has  paid,  at  any  time  after 

10  the  date  of  the  enactment  of  the  Superfund  Improve- 

11  ment  Act  of  1985,  in  excess  of  10  per  centum  of  the 

12  costs  of  remedial  action  at  a  facility  owned  but  not  op- 

13  erated  by   such    State   or  by   a  political  subdivision 

14  thereof,  the  President  shall  use  money  in  the  Fund  to 

15  provide  reimbursement  to  such  State  for  the  amount  of 

16  such  excess. " 

17  SELECTION  OF  REMEDIAL  ACTIONS 

18  Sec.  111.  Section  104(c)(4)  of  the  Comprehensive  En- 

19  vironmental  Response,  Compensation,  and  Liability  Act  of 

20  1980  is  amended  to  read  as  follows: 

21  "(4)  (A)  The  President  shall  select  appropriate  remedial 

22  actions  determined  to  be  necessary  to  carry  out  this  section 

23  which,  to  the  extent  practicable,  are  in  accordance  with  the 

24  national  contingency  plan  and  which  provide  for  cost-effec- 

25  tive  response.  In  evaluating  the  cost-effectiveness  of  proposed 

26  alternative  remedial  actions,  the  President  shall  take  into  ac- 
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1  count  the  total  short-  and  long-term  costs  of  such  actions, 

2  including  the  costs  of  operation  and  maintenance  for  the 

3  entire  period  during  which  such  activities  will  be  required. 

4  "(B)  Remedial  actions  in  which  treatment  which  sig- 

5  nificantly  reduces  the  volume,  toxicity  or  mobility  of  the  haz- 

6  ardous  substances  is  a  principal  element,  are  to  be  preferred 

7  over  remedial  actions  not  involving  such  treatment.  The  off- 

8  site  transport  and  disposal  of  hazardous  substances  or  con- 

9  taminated  materials  without  such  treatment  should  be  the 

10  least  favored  alternative  remedial  action,  where  practicable 

1 1  treatment  technologies  are  available. 

12  "(C)  Remedial  actions  selected  under  this  paragraph  or 

13  otherwise  required  or  agreed  to  by  the  President  under  this 

14  Act  shall  attain  a  degree  of  cleanup  of  hazardous  substances, 

15  pollutants,  and  contaminants  from  the  environment  and  of 

16  control  of  further  release  at  a  minimum  which  assures  protec- 

17  tion  of  human  health  and  the  environment.   Such  remedial 

18  actions  shall  be  relevant  and  appropriate  under  the  circum- 

19  stances  presented  by  the  release  or  threatened  release  of  such 

20  substance,  pollutant,  or  contaminant. 

21  "(D)  No  permit  shall  be  required  under  subtitle  C  of  the 

22  Solid  Waste  Disposal  Act,  section  402  or  404  of  the  Clean 

23  Water  Act,  or  section  10  of  the  Rivers  and  Harbors  Act  of 

24  1899,  for  the  portion  of  any  removal  or  remedial  action  con- 

25  ducted  pursuant  to  this  Act  entirely  onsite:  Provided,   That 
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1  any  onsite..  treatment,  storage,  or  disposal  of  hazardous  sub- 

2  stances,  pollutants,  or  contaminants  shall  comply  with  the 

3  requirements  of  subparagraph  (C). 

4  "(E)  Subject  to  the  requirements  of  this  paragraph,  the 

5  President  shall  select  the  appropriate  remedial  action  which 

6  provides  a  balance  between  the  need  for  protection  of  public 

7  health  and  welfare  and  the  environment  at  the  facility  under 

8  consideration,  and  the  availability  of  amounts  from  the  Fund 

9  to  respond  to  other  sites  ivhich  present  or  may  present  a 

10  threat  to  public  health  or  welfare  or  the  environment,  taking 

11  into  consideration  the  relative  immediacy  of  such  threats.". 

12  STATE  AND  FEDERAL  CONTRIBUTIONS  TO  OPERATION 

13  AND  MAINTENANCE 

14  Sec.  112.  Section  104(c)  of  the  Comprehensive  Envi- 

15  ronmental  Response,    Compensation,   and  Liability  Act  of 

16  1980  is  amended  by  adding  the  following  new  paragraphs: 

17  "(5)  For  the  purposes  of  paragraph  (3)  of  this  subsec- 

18  tion,  in  the  case  of  ground  or  surface  water  contamination, 

19  completed  remedial  action  includes  the  completion  of  treat- 

20  ment  or  other  measures,  whether  taken  onsite  or  offsite,  nec- 

21  essary  to  restore  ground  and  surface  water  quality  to  a  level 

22  that  assures  protection  of  human  health  and  the  environment. 

23  With  respect  to  such  measures,  the  operation  of  such  meas- 

24  ures  for  a  period  up  to  five  years  after  the  construction  or 

25  installation  and  commencement  of  operation  shall  be  consid- 

26  ered  remedial  action.  Activities  required  to  maintain  the  ef- 
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1  fectiveness  of  such  measures  following  such  period  or  the 

2  completion  of  remedial  action,  whichever  is  earlier,  shall  be 

3  considered  operation  or  maintenance. 

4  "(6)  During  any  period  after  the  availability  of  funds 

5  received  by  the  Trust  Fund  under  sections  4611  and  4661  of 

6  the  Internal  Revenue  Code  of  1954  or  section  221(b)(2)  or 

7  section  303(b)  of  this  Act,  the  Federal  share  of  the  payment 

8  of  costs  for  operation  and  maintenance  pursuant  to  para- 

9  graph  (3)(C)(i)  or  paragraph  (5)  of  this  subsection  shall  be 

10  from    funds    received    by    the    Trust    Fund    under    section 

11  221(b)(1)(B).". 

12  SITING  OF  HAZARDOUS  WASTE  FACILITIES 

13  Sec.  113.  Section  104(c)  of  the  Comprehensive  Envi- 

14  ronmental  Response,    Compensation,   and  Liability  Act  of 

15  1980  is  amended  by  adding  the  following  new  paragraph: 

16  "(7)  Effective  three  years  after  the  date  of  enactment  of 

17  the  Superfund  Improvement  Act  of  1985,  the  President  shall 

18  not  provide  any  remedial  actions  pursuant  to  this  section 

19  unless  the  State  in  which  the  release  occurs  first  enters  into  a 

20  contract  or  cooperative  agreement  with  the  President  provid- 

21  ing  assurances  deemed  adequate  by  the  President  that  the 

22  State  will  assure  the  availability  of  hazardous  waste  treat- 

23  ment  or  disposal  facilities  acceptable  to  the  President  and  in 

24  compliance  with  the  requirements  of  subtitle  C  of  the  Solid 

25  Waste  Disposal  Act  with  adequate  capacity  for  the  destruc- 

26  tion,  treatment,  or  secure  disposition  of  all  hazardous  wastes 
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1  that  are  reasonably  expected  to  be  generated  within  the  State 

2  during  the  twenty-year  period  following  the  date  of  such  con- 

3  tract  or  cooperative  agreement  and  to  be  disposed  of,  treated, 

4  or  destroyed. ". 

5  COOPERATIVE  AGREEMENTS 

6  Sec.  114.  Section  104(d)(1)  of  the  Comprehensive  En- 

7  vironmental  Response,  Compensation,  and  Liability  Act  of 

8  1980  is  amended  by  striking  all  of  the  existing  paragraph 

9  (other  than  that  added  by  this  Act)  and  substituting  the 

10  following: 

11  "(d)(1)  Where  the  President  determines  that  a  State  or 

12  political  subdivision  has  the  capability  to  carry  out  any  or  all 

13  of  the  actions  authorized  in  this  section,  the  President  may, 

14  in  the  discretion  of  the  President  and  subject  to  such  terms  as 

15  the  President  may  prescribe,  enter  into  a  contract  or  coopera- 

16  tive  agreement  and  combine  any  existing  cooperative  agree- 

17  ments  with  such  State  or  political  subdivision  (which  may 

18  cover  a  specific  facility  or  facilities)  to  take  such  actions  in 

19  accordance  with  criteria  and  priorities  established  pursuant 

20  to  section  105(8)  of  this  title  and  to  be  reimbursed  from  the 

21  Fund  for  the  reasonable  response  costs  and  related  activities 

22  associated  with  the  overall  implementation,  coordination,  en- 

23  forcement,  training,  community  relations,  site  inventory  and 

24  assessment  efforts,  and  administration  of  remedial  activities 

25  authorized  by  this  Act.  Any  contract  made  hereunder  shall  be 
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1  subject  to  the  cost-sharing  provisions  of  subsection  (c)  of  this 

2  section. ". 

3  ACCESS  AND  INFORMATION  GATHERING 

4  Sec.  115.  Section  104(e)  of  the  Comprehensive  Envi- 

5  ronmental   Response,    Compensation   and   Liability  Act   of 

6  1980  is  amended  by  striking  "(2)"  and  inserting  "(5)"  in 

7  lieu  thereof  and  by  striking  all  of  existing  paragraph  (1)  and 

8  inserting  in  lieu  thereof  the  following: 

9  "(1)  For  the  purposes  of  determining  the  need  for  re- 

10  spouse,  or  choosing  or  taking  any  response  action  under  this 

11  title,  or  otherwise  enforcing  the  provisions  of  this  title,  any 

12  officer,  employee,  or  representative  of  the  President,  duly  des- 

13  ignated  by  the  President,  or  any  duly  designated  officer,  em- 

14  ployee,  or  representative  of  a  State,  is  authorized  where  there 

15  is  a  reasonable  basis  to  believe  there  may  be  a  release  or 

16  threat  of  release  of  a  hazardous  substance — 

17  "(A)  to  require  any  person  who  has  or  may  have 

18  information  relevant  to  (i)  the  identification  or  nature 

19  of  materials  generated,   treated,  stored,   transported  to, 

20  or  disposed  of  at  a  facility,  or  (ii)  the  nature  or  extent 

21  of  a  release  or  threatened  release  of  a  hazardous  sub- 

22  stance  at  or  from  a  facility,  to  furnish,  upon  reasonable 

23  notice,  information  or  documents  relating  to  such  mat- 

24  ters.  In  addition,  upon  reasonable  notice,  such  person 

25  either  shall  grant  to  appropriate  representatives  access 

26  at   all   reasonable   times   to   inspect   all  documents   or 
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1  records  relating  to  such  matters  or  shall  copy  and  fur- 

2  nish    to    the    representatives    all    such    documents    or 

3  records,  at  the  option  of  such  person; 

4  "(B)  to  enter  at  reasonable  times  any  establish- 

5  ment  or  other  place  or  property   (i)  where  hazardous 

6  substances  are,  may  be,  or  have  been  generated,  stored, 

7  treated,    disposed   of,    or   transported   from,    (ii)    from 

8  which  or  to  which  hazardous  substances  have  been  or 

9  may  have  been  released,  (Hi)  where  such  release  is  or 
10  may  be  threatened,  or  (iv)  where  entry  is  needed  to  de- 
ll termine  the  need  for  response  or  the  appropriate  re- 

12  sponse  or  to  effectuate  a  response  action   under  this 

13  title:  and 

14  "(C)  to  inspect  and  obtain  samples  from  such  es- 

15  tablishment  or  other  place  or  property  or  location  of 

16  any  suspected  hazardous  substance  and  to  inspect  and 

17  obtain  samples  of  any  containers  or  labeling  for  sus- 

18  pected    hazardous    substances.    Each    such    inspection 

19  shall  be  completed  with  reasonable  promptness.   If  the 

20  officer,   employee,   or  representative  obtains  any  sam- 

21  pies,  prior  to  leaving  the  premises,  he  shall  give  to  the 

22  owner,   operator,   tenant,   or  other  person  in  charge  of 

23  the  place  from  which  the  samples  were  obtained  a  re- 

24  ceipt  describing  the  sample  obtained  and,  if  requested, 

25  a  portion  of  each  such  sample.  If  any  analysis  is  made 
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1  of  such  samples,  a  copy  of  the  results  of  the  analysis 

2  shall  be  furnished  promptly   to   the   owner,    operator, 

3  tenant,  or  other  person  in  charge,  if  such  person  can  be 

4  located. 

5  "(2)  (A)  If  consent  is  not  granted  regarding  a  request 

6  made  by  a  duly  designated  officer,  employee,  or  representa- 

7  tive  under  paragraph  (1),  the  President,  upon  such  notice 

8  and  an  opportunity  for  consultation  as  is  reasonably  appro- 

9  priate  under  the  circumstances,  may  issue  an  order  to  such 

10  person  directing  compliance  with  the  request,  and  the  Presi- 

11  dent  may  ask  the  Attorney   General  to  commence  a  civil 

12  action  to  compel  compliance. 

13  "(B)  In  any  civil  action  brought  to  obtain  compliance 

14  with  the  order,  the  court  shall,  where  there  is  a  reasonable 

15  basis  to  believe  there  may  be  a  release  or  threat  of  a  release  of 

16  a  hazardous  substance:  (i)  in  the  case  of  interference  with 

17  entry  or  inspection,  enjoin  such  interference  or  direct  compli- 

18  ance  with  orders  to  prohibit  interference  with  entry  or  inspec- 

19  tion,  unless  under  the  circumstances  of  the  case  the  demand 

20  for  entry  or  inspection  is  arbitrary  and  capricious,  an  abuse 

21  of  discretion,  or  not  in  accordance  with  law;  and  (ii)  in  the 

22  case  of  information  or  document  requests,  enjoin  interference 

23  with  such  information  or  document  requests  or  direct  compli- 

24  ance  with  orders  to  provide  such  information  or  documents, 

25  unless  under  the  circumstances  of  the  case  the  demand  for 
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1  information  or  documents  is  arbitrary  and  capricious,  an 

2  abuse  of  discretion,  or  not  in  accordance  with  law.  The  court 

3  may  assess  a  civil  penalty  not  to  exceed  $10,000  against  any 

4  person  who  unreasonably  fails  to  comply  with  the  provisions 

5  of  paragraph  (1)  or  an  order  issued  pursuant  to  paragraph 

6  (2). 

7  "(3)  Nothing  in  this  subsection  shall  preclude  the  Presi- 

8  dent  from  securing  access  or  obtaining  information  in  any 

9  other  lawful  manner. 

10  "(4)  Notwithstanding  this  subsection,  entry  to  locations 

11  and  access  to  information  properly  classified  to  protect  the 

12  national  security  may  be  granted  only  to  any  officer,  employ - 

13  ee,    or    representative    of    the    President    who    is    properly 

14  cleared. ". 

15  HEALTH-RELATED  AUTHORITIES 

16  Sec.  116.  (a)  Section  104(i)  of  the  Comprehensive  En- 

17  vironmental  Response,  Compensation,  and  Liability  Act  of 

18  1980  is  amended  by  inserting  "(1)"  after  "(i)'\  by  redesig- 

19  nating  paragraphs  (1),   (2),   (3),   (4),  and  (5)  as  subpara- 

20  graphs  (A),  (B),  (C),  (D),  and  (E),  and  by  adding  the  fol- 

2 1  lowing  new  paragraphs: 

22  "(2)   The  Agency  for  Toxic  Substances  and  Disease 

23  Registry  shall  provide  consultations  upon  request  on  health 

24  issues  relating  to  exposure  to  hazardous  or  toxic  substances, 

25  on  the  basis  of  available  information,  to  the  Environmental 

26  Protection  Agency,  State  officials,  and  local  officials.  Such 
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1  consultations  to  individuals  may  be  provided  by  States  under 

2  cooperative  agreements  established  under  this  Act. 

3  "(3)(A)  The  Administrator  shall  perform  a  health  as- 

4  sessment  for  each  release,  threatened  release  or  facility  on  the 

5  National  Priority  List  established  under  section  105.  Such 

6  health  assessment  shall  be  completed  not  later  than  two  years 

7  after  the  date  of  enactment  of  the  Superfund  Improvement 

8  Act  of  1985  for  each  release,  threatened  release  or  facility 

9  proposed  for  inclusion  on  such  list  prior  to  such  date  of  enact- 

10  ment  or  not  later  than  one  year  after  the  date  of  proposal  for 

11  inclusion  on  such  list  for  each  release,  threatened  release  or 

12  facility  proposed  for  inclusion  on  such  list  after  such  date  of 

13  enactment.  The  Administrator  shall  also  perform  a  health  as- 

14  sessment  for  each  facility  for  which  one  is  required  under 

15  section  3019  of  the  Solid  Waste  Disposal  Act  and,  upon  re- 

16  quest  of  the  Administrator  of  the  Environmental  Protection 

17  Agency  or  a  State,  for  each  facility  subject  to  this  Act  or 

18  subtitle  C  of  the  Solid  Waste  Disposal  Act,  where  there  is 

19  sufficient  data  as  to  what  hazardous  substances  are  present 

20  in  such  facility. 

21  "(B)   The  Administrator  may  perform  health  assess- 

22  ments  for  releases  or  facilities  where  individual  persons  or 

23  licensed  physicians  provide  information  that  individuals  have 

24  been  exposed  to  a  hazardous  substance,  for  which  the  probable 

25  source  of  such  exposure  is  a  release.   In  addition  to  other 
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1  methods  (formal  or  informal)  of  providing  such  information, 

2  such  individual  persons  or  licensed  physicians  may  submit  a 

3  petition  to  the  Administrator  providing  such  information  and 

4  requesting  a  health  assessment.  If  such  a  petition  is  submit- 

5  ted  and  the  Administrator  does  not  initiate  a  health  assess- 

6  ment,  the  Administrator  shall  provide  a  written  explanation 

7  of  why  a  health  assessment  is  not  appropriate. 

8  "(C)  In  determining  sites  at  which  to  conduct  health 

9  assessments  under  this  paragraph,  the  Administrator  of  the 

10  Agency  for  Toxic  Substances  and  Disease  Registry  shall  give 

1 1  priority  to  those  facilities  or  sites  at  which  there  is  document- 

12  ed  evidence  of  release  of  hazardous  substances,  at  which  the 

13  potential  risk  to  human  health  appears  highest,  and  for  which 

14  in  the  judgment  of  the  Administrator  of  such  Agency  existing 

15  health  assessment  data  is  inadequate  to  assess  the  potential 

16  risk  to  human  health  as  provided  in  subparagraph  (E). 

17  "(D)  Any  State  or  political  subdivision  carrying  out  an 

18  assessment  shall  report  the  results  of  the  assessment  to  the 

19  Administrator  of  such  Agency,  and  shall  include  recommen- 

20  dations  with  respect  to  further  activities  which  need  to  be 

21  carried  out  under  this  section.    The  Administrator  of  such 

22  Agency  shall  include  the  same  recommendation  in  a  report  on 

23  the  results  of  any  assessment  carried  out  directly  by  the 

24  Agency,  and  shall  issue  periodic  reports  which  include  the 
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1  results    of    all    the    assessments    carried    out    under    this 

2  paragraph. 

3  "(E)  For  the  purposes  of  this  subsection  and  section 

4  111(c)(4),  the  term  'health  assessments'  shall  include  prelim- 

5  inary  assessments  of  the  potential  risk  to  human  health  posed 

6  by  individual  sites  and  facilities,  based  on  such  factors  as  the 

7  nature  and  extent  of  contamination,  the  existence  of  potential 

8  for  pathways  of  human  exposure  (including  ground  or  sur- 

9  face  water  contamination,  air  emissions,  and  food  chain  con- 

10  tamination),  the  size  and  potential  susceptibility  of  the  com- 

1 1  munity  within  the  likely  pathways  of  exposure,  the  compari- 

12  son  of  expected  human  exposure  levels  to  the  short-term  and 

13  long-term  health  effects  associated  with  identified  contami- 

14  nants  and  any  available  recommended  exposure  or  tolerance 

15  limits  for  such  contaminants,  and  the  comparison  of  existing 

16  morbidity  and  mortality  data  on  diseases  that  may  be  associ- 

17  ated  with  the  observed  levels  of  exposure.    The  assessment 

18  shall  include  an  evaluation  of  the  risks  to  the  potentially  af- 

19  fected  population  from  all  sources  of  such  contaminants,  in- 

20  eluding  known  point  or  nonpoint  sources  other  than  the  site 

21  or  facility  in  question.  A  purpose  of  such  preliminary  assess- 

22  ments  shall  be  to  help  determine  whether  full-scale  health  or 

23  epidemiological  studies  and  medical  evaluations  of  exposed 

24  populations  shall  be  undertaken. 
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1  "(F)  At  the  completion  of  each  health  assessment  the 

2  Administrator  shall  provide  the  Administrator  of  the  Envi- 

3  ronmental  Protection  Agency  and  each  affected  State  with 

4  the  results  of  such  assessment,  together  with  any  recommen- 

5  dations  for  further  action  under  this  subsection  or  otherwise 

6  under  this  Act. 

1  "(G)  In  any  case  in  which  a  health  assessment  per- 

8  formed  under  this  paragraph  (including  one  required  by  sec- 

9  Hon  3019  of  the  Solid  Waste  Disposal  Act)  discloses  the  ex- 

10  posure  of  a  population  to  the  release  of  a  hazardous  sub- 

1 1  stance,  the  costs  of  such  health  assessment  may  be  recovered 

12  as  a  cost  of  response  under  section  107  of  this  Act  from  per- 

13  sons  causing  or  contributing  to  such  release  of  such  hazard- 

14  ous  substance  or,  in  the  case  of  multiple  releases  contributing 

15  to  such  exposure,  to  all  such  releases. 

16  "(4)  Whenever,  in  the  judgment  of  the  Administrator,  it 

17  is  appropriate  on  the  basis  of  the  results  of  a  health  assess- 

18  ment,  the  Administrator  shall  conduct  a  pilot  study  of  health 

19  effects  for  selected  groups  of  exposed  individuals,  in  order  to 

20  determine  the  desirability  of  conducting  full  scale  epidemio- 

21  logical  or  other  health  studies  of  the  entire  exposed  popula- 

22  tion.    Whenever  in  the  judgment  of  the  Administrator  it  is 

23  appropriate  on  the  basis  of  the  results  of  such  pilot  study,  the 

24  Administrator  shall  conduct  such  full  scale  epidemiological  or 

25  other  health  studies  as  may  be  necessary  to  determine  the 
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~  1  health  effects  for  the  population  exposed  to  hazardous  sub- 

2  stances  in  a  release  or  suspected  release. 

3  "(5)  In  any  case  in  which  the  results  of  a  health  assess- 

4  ment  indicate  a  potential  significant  risk  to  human  health, 

5  the  Administrator  shall  consider  whether  the  establishment  of 

6  a  registry  of  exposed  persons  would  contribute  to  accomplish- 

7  ing  the  purposes  of  this  subsection,  taking  into  account  cir- 

8  cumstances  bearing  on  the  usefulness  of  such  a  registry,  in- 

9  eluding  the  seriousness  or  unique  character  of  identified  dis- 

10  eases  or  the  likelihood  of  population  migration  from  the  af- 

1 1  fected  area. 

12  "(6)    The  Administrator  shall  conduct  a  study,    and 

13  report  to  the  Congress  within  two  years  after  the  date  of  en- 

14  actment  of  the  Superfund  Improvement  Act  of  1985,  on  the 

15  usefulness,  costs,  and  potential  implications  of  medical  sur- 

16  veillance  programs  as  a  part  of  the  health  studies  authorized 

17  by  this  section.   Such  study  shall  include,  at  a  minimum, 

18  programs  which  identify  diseases  for  which  an  exposed  popu- 

19  lation  is  at  excess  risk,  provide  periodic  medical  testing  to 

20  screen  for  such  diseases  in  subgroups  of  the  exposed  popula- 

21  tion  at  highest  risk,  and  provide  for  a  mechanism  to  refer  for 

22  treatment  individuals  who  are  diagnosed  as  having  such 

23  diseases. 

24  "(7)  If  a  health  assessment  or  other  study  carried  out 

25  under  this  subsection  contains  a  finding  that  the  exposure 
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1  concerned  presents  a  significant  risk  to  human  health,  the 

2  President  shall  take  such  steps  as  may  be  necessary  to  reduce 

3  such  exposure  and  eliminate  or  substantially  mitigate  the  sig- 

4  nificant  risk  to  human  health.  Such  steps  may  include  the 

5  use  of  any  authority  under  this  Act,  including,  but  not  limit- 

6  ed  to — 

7  "(1)  provision  of  alternative  water  supplies,  and 

8  "(2)  permanent  or  temporary  relocation  of  indi- 

9  viduals. 

10  "(8)  In  any  case  which  is  the  subject  of  a  petition,  a 

1 1  health  assessment  or  study,  or  a  research  program  under  this 

12  subsection,  nothing  in  this  subsection  shall  be  construed  to 

13  delay  or  otherwise  affect  or  impair  the  authority  of  the  Presi- 

14  dent  or  the  Administrator  of  the  Environmental  Protection 

15  Agency  to  exercise  any  authority  vested  in  the  President  or 

16  such  Administrator  under  any  other  provision  of  law  (includ- 

17  ing,  but  not  limited  to,  the  imminent  hazard  authority  of  sec- 

18  tion  7003  of  the  Solid  Waste  Disposal  Act)  or  the  response 

19  and  abatement  authorities  of  this  Act. 

20  "(9)  (A)    The  Administrator  shall,   within  six  months 

21  after  the  date  of  enactment  of  the  Superfund  Improvement 

22  Act  of  1985,  prepare  a  list  of  at  least  one  hundred  hazardous 

23  substances  which  the  Administrator,  in  his  sole  discretion, 

24  determines  are  those  posing  the  most  significant  potential 

25  threat  to  human  health  due  to  their  common  presence  at  the 
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1  location  of  responses  under  section  104  or  at  facilities  on  the 

2  National  Priority  List  or  in  releases  to  which  a  response 

3  under  section  104  is  under  consideration.    Within  twenty - 

4  four  months  after  enactment,  the  Administrator  shall  prepare 

5  a  list  of  an  additional  one  hundred  or  more  such  hazardous 

6  substances.  The  Administrator  shall  not  less  often  than  once 

7  every  year  thereafter  add  to  such  list  other  substances  which 

8  are  frequently  so  found  or  otherwise  pose  a  potentially  signif- 

9  icant  threat  to  human  health  by  reason  of  their  physical, 

10  chemical,  or  biological  nature. 

11  "(B)  For  each  such  hazardous  substance  listed  pursuant 

12  to  subparagraph  (A),  the  Administrator  (in  consultation  with 

13  other  agencies  and  programs  of  the  Public  Health  Service) 

14  shall  assess  whether  adequate  information  on  the  health  ef- 

15  fects  of  such  substance  is  available.  For  any  such  substance 

16  for  which  adequate  information  is  not  available  (or  under 

17  development),  the  Administrator,  in  cooperation  with  the  Di- 

18  rector  of  the  National  Toxicology  Program,  shall  assure  the 

19  initiation  of  a  program  of  research  designed  to  determine  the 

20  health  effects  (and  techniques  for  development  of  methods  to 

2 1  determine  such  health  effects)  of  such  substance.  Where  feasi- 

22  ble,  such  program  shall  seek  to  develop  methods  to  determine 

23  the  health  effects  of  such  substance  in  combination  with  other 

24  substances  with  which  it  is  commonly  found.  Such  program 

25  shall  include,  but  not  be  limited  to — 
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1  "(i)    laboratory   and   other   studies    to   determine 

2  short,  intermediate,  and  long-term  health  effects; 

3  "(ti)   laboratory   and  other  studies   to   determine 

4  organ-specific,   site-specific,   and  system-specific  acute 

5  and  chronic  toxicity; 

6  (t(iii)  laboratory  and  other  studies  to  determine 

7  the  manner  in  which  such  substances  are  metabolized 

8  or  to  otherwise  develop  an  understanding  of  the  biokin- 

9  etics  of  such  substances;  and 

10  "(iv)    where   there   is   a  possibility   of  obtaining 

1 1  human  data,  the  collection  of  such  information. 

12  "(C)  In  assessing  the  need  to  perform  laboratory  and 

13  other  studies,  as  required  by  subparagraph  (B),  the  Adminis- 

14  trator  shall  consider — 

15  "(i)  the  availability  and  quality  of  existing  test 

16  data  concerning  the  substance  on  the  suspected  health 

17  effect  in  question; 

18  "(ii)    the    extent    to    which    testing    already    in 

19  progress  will,   in  a  timely  fashion,  provide  data  that 

20  will  be  adequate  to  support  the  preparation  of  toxicolog- 

21  ical  profiles  as  required  by  subparagraph  (F)  of  this 

22  paragraph;  and 

23  "(Hi)  such  other  scientific  and  technical  factors  as 

24  the  Administrator  may  determine  are  necessary  for  the 

25  effective  implementation  of  this  subsection, 
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1  "(D)  In  the  development  and  implementation  of  any  re- 

2  search  program  under  this  paragraph,  the  Administrator  of 

3  the  Agency  for  Toxic  Substances  and  Disease  Registry  and 

4  the  Administrator  of  the  Environmental  Protection  Agency 

5  shall  coordinate  such  research  program  implemented  under 

6  this  paragraph  with  the  National  Toxicology  Program  and 

7  with  programs  of  toxicological  testing  established  under  the 

8  Toxic  Substances  Control  Act  and  the  Federal  Insecticide, 

9  Fungicide  and  Rodenticide  Act.  The  purpose  of  such  coordi- 

10  nation  shall  be  to  avoid  duplication  of  effort  and  to  assure 

1 1  that  the  hazardous  substances  listed  pursuant  to  this  subsec- 

12  tion  are  tested  thoroughly  at  the  earliest  practicable  date. 

13  Where  appropriate,   in  the  discretion  of  the  Administrator 

14  and  consistent  with  such  purpose,  a  research  program  under 

15  this  paragraph  may  be  carried  out  using  such  programs  of 

16  toxicological  testing. 

17  "(E)  It  is  the  sense  of  the  Congress  that  the  costs  of 

18  research  programs  under  this  paragraph  be  borne  by  the 

19  manufacturers  and  processors  of  the  hazardous  substance  in 

20  question,    as  required  in  programs  of  toxicological  testing 

21  under  the  Toxic  Substances  Control  Act.   Where  this  is  not 

22  practical,  the  costs  of  such  research  programs  should  be  borne 

23  by  parties  responsible  for  the  release  of  the  hazardous  sub- 

24  stance  in  question.  To  carry  out  such  intention,  the  costs  of 

25  conducting  such  a  research  program  under  this  paragraph 
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1  shall  be  deemed  a  cost  of  response  for  the  purposes  of  recovery 

2  under  section  107  of  such  costs  from  a  party  responsible  for  a 

3  release  of  such  hazardous  substance. 

4  "(F)  Based  on  all  available  information,  including  data 

5  developed  and  collected  on  the  health  effects  of  hazardous  sub- 

6  stances  under  this  paragraph,  the  Administrator  shall  pre- 

7  pare  toxicological  profiles  sufficient  to  establish  the  likely 

8  effect  on  human  health  of  each  of  the  substances  listed  pursu- 

9  ant  to  subparagraph  (A).  Such  profiles  shall  be  revised  and 

10  republished  as  necessary,  but  no  less  often  than  once  every 

1 1  five  years.  Such  profiles  shall  be  provided  to  the  States  and 

12  made  available  to  other  interested  parties. 

13  "(10)  All  studies   and  results  of  research   conducted 

14  under  this  subsection  (other  than  health  assessments)  shall  be 

15  reported  or  adopted  only  after  appropriate  peer  review.  In  the 

16  case  of  research  conducted  under  the  National  Toxicology 

1 7  Program,  such  peer  review  may  be  conducted  by  the  Board  of 

18  Scientific  Counselors.  In  the  case  of  other  research,  such  peer 

19  review  shall  be  conducted  by  panels  consisting  of  no  less  than 

20  three  nor  more  than  seven  members,  who  shall  be  disinterest- 

21  ed  scientific  experts  selected  for  such  purpose  by  the  Adminis- 

22  trator  on  the  basis  of  their  reputation  for  scientific  objectivity 

23  and  the  lack  of  institutional  ties  with  any  person  involved  in 

24  the  conduct  of  the  study  or  research  under  review.  Support 
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1  services  for  such  panels  shall  be  provided  by  the  Agency  for 

2  Toxic  Substances  and  Disease  Registry. 

3  "(11)  In  the  implementation  of  this  subsection  and  other 

4  health-related  authorities  of  this  Act,  the  Administrator  is  au- 

5  thorized  to  establish  a  program  for  the  education  of  physi- 

6  cians  and  other  health  professionals  on  methods  of  diagnosis 

7  and  treatment  of  injury  or  disease  related  to  exposure  to  toxic 

8  substances,  through  such  means  as  the  Administrator  deems 

9  appropriate.  Not  later  than  two  years  after  the  date  of  enact- 

10  ment  of  the  Superfund  Improvement  Act  of  1985,  the  Admin- 

11  istrator  shall  report  to  the  Congress  on  the  implementation  of 

12  this  paragraph. 

13  "(12)  For  the  purpose  of  implementing  this  subsection 

14  and  other  health-related  authorities  of  this  Act,  the  President 

15  shall  provide  adequate  personnel  to  the  Agency  for  Toxic 

16  Substances  and  Disease  Registry,  which  shall  be  no  fewer 

17  than  one  hundred  full  time  equivalent  employees. 

18  "(13)   The  activities  described  in  this  subsection  and 

19  section  111(c)(4)  shall  be  carried  out  by  the  Agency  for  Toxic 

20  Substances  and  Disease  Registry  established  by  paragraph 

21  (1),  either  directly,  or  through  cooperative  agreements  with 

22  States  (or  political  subdivisions  thereof)  in  the  case  of  States 

23  (or  political  subdivisions)  which  the  Administrator  of  such 

24  Agency  determines  are  capable  of  carrying  out  such  activi- 

25  ties.  Such  activities  shall  include  the  provision  of  consulta- 
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1  tions  on  health  information,  and  the  conduct  of  health  assess- 

2  ments,  including  those  required  under  section  3019  of  the 

3  Solid  Waste  Disposal  Act,  health  studies  and  registries. ". 

4  (b)  Section  111(c)(4)  of  the  Comprehensive  Environ- 

5  mental  Response,  Compensation,  and  Liability  Act  of  1980 

6  is  amended — 

7  (1)  by  inserting   "in  accordance  with  subsection 

8  (n)  of  this  section  and  section  104(i),  "  after  "(4)";  and 

9  (2)  by  striking    "epidemiologic  studies"  and  in- 

10  serting  in  lieu  thereof  "epidemiologic  and  laboratory 

11  studies  and  health  assessments". 

12  (c)  Section  111  of  the  Comprehensive  Environmental 

13  Response,    Compensation,    and   Liability   Act   of   1980   is 

14  amended  by  adding  at  the  end  thereof  the  following  new 

15  subsection: 

16  "(n)  For  fiscal  year  1986  and  for  each  fiscal  year  there- 

17  after,  not  less  than  5  per  centum  of  all  sums  appropriated 

18  from  the  Trust  Fund  or  $50,000,000,  whichever  is  less,  shall 

19  be  directly  available  to  the  Agency  for  Toxic  Substances  and 

20  Disease  Registry  and  used  for  the  purpose  of  carrying  out 

21  activities  described  in  subsection  (c)(4)  and  section  104(i), 

22  including  any  such   activities   related  to  hazardous  waste 

23  stored,  treated,  or  disposed  of  at  a  facility  having  a  permit 

24  under  section  3005  of  the  Solid  Waste  Disposal  Act.  Any 

25  funds  so  made  available  which  are  not  committed  by  the  be- 
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1  ginning  of  the  fourth  quarter  of  the  fiscal  year  in  which  made 

2  available  shall  be  made  available  in  the  Trust  Fund  for  other 

3  purposes. ". 

4  (d)  The  last  sentence  of  section  3019(b)(2)  of  the  Solid 

5  Waste  Disposal  Act  is  amended  to  read  as  follows:  "If  so 

6  requested,   the  Administrator  of  such  Agency  shall  conduct 

7  such  health  assessment.  ". 

8  (e)   Section  104(i)(l)  of  the  Comprehensive  Environ- 

9  mental  Response,  Compensation,  and  Liability  Act  of  1980 

10  is  amended  by — 

11  (1)  striking  "the  Surgeon  General  of  the   United 

12  States"  and  inserting  in  lieu  thereof  "the  Secretary  of 

13  Health  and  Human  Services"; 

14  (2)  inserting  in  the  second  sentence  thereof  after 

15  "of  said  Agency"  the  following:    "(hereinafter  in  this 

16  subsection  referred  to  as  'the  Administrator)"; 

17  (3)   striking    "chromosomal   testing"  in   subpara- 

18  graph   (D)  and  inserting  in  lieu  thereof  "appropriate 

19  testing". 

20  PUBLIC  PARTICIPATION 

21  Sec.  117.  Section  104  of  the  Comprehensive  Environ- 

22  mental  Response,  Compensation,  and  Liability  Act  of  1980 

23  is  amended  by  adding  at  the  end  thereof  the  following  new 

24  subsection: 

25  "(j)  Before  selection  of  appropriate  remedial  action  to  be 

26  undertaken  by  the  United  States  or  a  State  or  before  entering 
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1  into  a  covenant  not  to  sue  or  to  forebear  from  suit  or  other- 

2  wise  settle  or  dispose  of  a  claim  arising  under  this  Act,  notice 

3  of  such  proposed  action  and  an  opportunity  for  a  public  meet- 

4  ing  in  the  affected  area,  as  well  as  a  reasonable  opportunity 

5  to  comment,  shall  be  afforded  to  the  public  prior  to  final 

6  adoption  or  entry.  Notice  shall  be  accompanied  by  a  discus- 

7  sion  and  analysis  sufficient  to  provide  a  reasonable  explana- 

8  tion  of  the  proposal  and  alternative  proposals  considered. ". 

9  LOVE  CANAL  PROPERTY  ACQUISITION 

10  Sec.  118.  Section  104  of  the  Comprehensive  Environ- 

11  mental  Response,  Compensation,  and  Liability  Act  of  1980 

12  is  amended  by  adding  a  new  subsection  as  follows: 

13  "(k)    In    determining   priorities    among    releases    and 

14  threatened  releases  under  the  National  Contingency  Plan 

15  and  in  carrying  out  remedial  action  under  this  section,  the 

16  Administrator  shall  establish  a  high  priority  for  the  acquisi- 

17  tion  of  all  properties  (including  nonowner  occupied  residen- 

18  tial,  commerical,  public,  religious,  and  vacant  properties)  in 

19  the  area  in  which,  before  May  22,  1980,  the  President  deter- 

20  mined  an  emergency  to  exist  because  of  the  release  of  hazard- 

21  ous  substances  and  in  which  owner  occupied  residences  have 

22  been  acquired  pursuant  to  such  determination.  ". 

23  ADMINISTRATIVE  ORDERS  FOR  SECTION  10A(B)  ACTIONS 

24  Sec.  119.  Section  104  of  the  Comprehensive  Environ- 

25  mental  Response,  Compensation,  and  Liability  Act  of  1980 

26  is  amended  by  adding  a  new  subsection  as  follows: 
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1  "(l)(l)  If  the  President  determines  that  one  or  more  re- 

2  sponsible  parties  will  properly  carry  out  action  under  subsec- 

3  tion  (b)  of  this  section,  the  President  may  enter  into  a  consent 

4  administrative  order  with  such  party  or  parties  for  that  pur- 

5  pose. 

6  "(2)  The  United  States  district  court  for  the  district  in 

7  which  the  release  has  occurred  or  threatens  to  occur  shall 

8  have  jurisdiction  to  enforce  the  order,  and  any  person  who 

9  violates  or  fails  to  obey  such  an  order  shall  be  liable  to  the 

10  United  States  for  a  civil  penalty  of  not  more  than  $10,000 

1 1  for  each  day  in  which  such  violation  occurs  or  such  failure  to 

12  comply  continues. ". 

13  NATIONAL  CONTINGENCY  PLAN — HAZARD  RANKING 

14  SYSTEM 

15  Sec.  120.  Section  105  of  the  Comprehensive  Environ- 

16  mental  Response,  Compensation,  and  Liability  Act  of  1980 

17  is  amended  by  inserting  "(a)"  immedately  following  "105." 

18  and  by  adding  the  following  at  the  end  thereof: 

19  "(b)  Not  later  than  twelve  months  after  the  date  of  en- 

20  actment  of  the   Superfund  Improvement  Act  of  1985,   the 

21  President  shall  revise  the  National  Contingency  Plan  to  re- 

22  fleet  the  requirements  of  such  amendments.   The  portion  of 

23  such  Plan  known  as  'the  National  Hazardous  Substance  Re- 

24  sponse   Plan'  shall  be   revised   to  provide  procedures   and 

25  standards  for  remedial  actions  undertaken  pursuant  to  this 

26  Act  which  are  consistent  with  amendments  made  by  the  Su- 
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1  perfund  Improvement  Act  of  1985  relating  to  the  selection  of 

2  remedial  action. 

3  "(c)  Not  later  than  twelve  months  after  the  date  of  enact- 

4  ment  of  the  Superfund  Improvement  Act  of  1985  and  after 

5  publication  of  notice  and  opportunity  for  submission  of  com- 

6  ments   in  accordance  with  section  553  of  title  5,    United 

7  States  Code,  the  President  shall  by  rule  promulgate  amend- 

8  ments  to  the  hazard  ranking  system  in  effect  on  September  1, 

9  1984.    Such   amendments   shall   assure,    to   the   maximum 

10  extent  feasible,  that  the  hazard  ranking  system  accurately  as- 

11  sesses  the  relative  degree  of  risk  to  human  health  and  the 

12  environment  posed  by  sites  and  facilities  subject  to  review. 

13  The  President  shall  establish  an  effective  date  for  the  amend- 

14  ed  hazard  ranking  system  which  is  not  later  than  eighteen 

15  months  after  the  date  of  enactment  of  the  Superfund  Im- 

16  provement  Act  of  1985  and  such  amended  hazard  ranking 

17  system  shall  be  applied  to  any  site  or  facility  to  be  newly 

18  listed  on  the  National  Priority  List  after  the  effective  date 

19  established  by  the  President.   Until  such  effective  date  of  the 

20  regulations,  the  hazard  ranking  system  in  effect  on  Septem- 

21  ber  1,  1984,  shall  continue  to  full  force  and  effect.  ". 

22  NATIONAL  CONTINGENCY  PLAN 

23  Sec.  121.  (a)  Section  105(a)(8)(B)  of  the  Comprehen- 

24  sive  Environmental  Response,  Compensation  and  Liability 

25  Act  of  1980,  as  redesignated  by  this  Act,  is  amended  by  strik- 

26  ing  "at  least  four  hundred  of"  when  it  appears. 
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1  (b)  Section  105(8) (B)  is  further  amended  by  striking 

2  the  phrase    "at   least"  following   the   word    "facilities"  the 

3  second  time  it  appears  and  by  inserting  "A  State  shall  be 

4  allowed  to  designate  its  highest  priority  facility  only  once. " 

5  after  the  third  full  sentence  thereof. 

6  FOREIGN  VESSELS 

7  Sec.  122.  Section  107(a)(1)  of  the  Comprehensive  En- 

8  vironmental  Response,   Compensation  and  Liability  Act  of 

9  1980  is  amended  by  striking  "(otherwise  subject  to  the  juris - 

10  diction  of  the  United  States)". 

11  STATE  AND  LOCAL  GOVERNMENT  LIABILITY 

12  Sec.  123.  Section  107(d)  of  the  Comprehensive  Envi- 

13  ronmental  Response,    Compensation,    and  Liability  Act  of 

14  1980  is  amended  by  inserting  "(1)"  after  "(d)"  and  adding 

15  the  following  new  language: 

16  "(2)  No  State  or  local  government  shall  be  liable  under 

17  this  title  for  costs  or  damages  as  a  result  of  non-negligent 

18  actions  taken  in  response  to  an  emergency  created  by  the  re- 
Id  lease  of  a  hazardous  substance,  pollutant,   or  contaminant 

20  generated  by  or  from  a  facility  owned  by  another  person. ". 

21  CONTRACTOR  INDEMNIFICATION 

22  Sec.  124.  Sectior  107(e)  of  the  Comprehensive  Envi- 

23  ronmental  Response,    Compensation,    and  Liability  Act  of 

24  1980  is  amended  by  inserting  after  paragraph  (1)  the  follow- 

25  ing  new  paragraph  and  redesignating  the  succeeding  para- 

26  graph  accordingly: 
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1  "(2)  The  Administrator  may,  in  contracting  or  arrang- 

2  ing  for  response  action  to  be  undertaken  under  this  Act,  agree 

3  to  hold  harmless  and  indemnify  a  contracting  party  against 

4  claims,  including  the  expenses  of  litigation  or  settlement,  by 

5  third  persons  for  death,  bodily  injury  or  loss  of  or  damage  to 

6  property  arising  out  of  performance  of  a  cleanup  agreement  to 

7  the  extent  that  such  claim  does  not  arise  out  of  the  negligence 

8  of  the  contracting  party.  ". 

9  NATURAL  RESOURCE  DAMAGE  CLAIMS 

10  Sec.  125.  (a)  Section  107(f)  of  the  Comprehensive  En- 

11  vironmental  Response,  Compensation,  and  Liability  Act  of 

12  1980  is  amended  by  inserting    "(1)"  after   "(f)"  and  by 

13  adding  at  the  end  thereof  the  following  new  paragraphs: 

14  "(2)  (A)  The  President  shall  designate  in  the  National 

15  Contingency  Plan  published  under  section  105  of  this  Act 

16  the  Federal  officials  who  shall  act  on  behalf  of  the  public  as 

17  trustees  for  natural  resources  under  this  Act  and  section  311 

18  of  the  Clean  Water  Act.  Such  officials  shall  assess  damages 

19  to  natural  resources  for  the  purposes  of  this  Act  and  section 

20  311  of  the  Clean  Water  Act  for  those  resources  under  their 

21  trusteeship,   and  may  upon  request  of  and  reimbursement 

22  from  a  State  and  at  the  Federal  officials'  discretion,  assess 

23  damages  for  those  natural  resources  under  a  State's  trustee- 

24  ship. 

25  "(B)  The  Governor  of  each  State  shall  designate  the 

26  State  officials  who  may  act  on  behalf  of  the  public  as  trustees 
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1  for  natural  resources  under  this  Act  and  section  311  of  the 

2  Clean  Water  Act  and  shall  notify  the  President  of  such  des- 

3  ignations.  Such  State  officials  shall  assess  damages  to  natu- 

4  ral  resources  for  the  purposes  of  this  Act  and  section  311  of 

5  the  Clean  Water  Act  for  those  resources  under  their  trustee- 

6  ship. 

7  "(C)  Any  determination  or  assessment  of  damages  to 

8  natural  resources  for  the  purposes  of  this  Act  and  section  311 

9  of  the  Clean  Water  Act  made  by  a  Federal  or  State  trustee 

10  in  accordance  with  the  regulations  promulgated  under  section 

11  301(c)  of  this  Act  shall  have  the  force  and  effect  of  a  rebutta- 

12  ble  presumption  on  behalf  of  the  trustee  in  any  judicial  pro- 

13  ceeding  under  this  Act  or  section  311  of  the  Clean   Water 

14  Act. 

15  "(D)  The  President  shall  promulgate  the  regulations  re- 

16  quired  under  section   301   of  this  Act   not   later  than  six 

17  months  after  the  enactment  of  the  Superfund  Improvement 

18  Act  of  1985.". 

19  (b)  Section  111(e)(2)  of  the  Comprehensive  Environ- 

20  mental  Response,  Compensation,  and  Liability  Act  of  1980 

21  is  amended  by  adding  the  following:  "No  money  in  the  Fund 

22  may  be  used  for  the  payment  of  any  claim  under  subsection 

23  (a)(3)  or  subsection  (b)  of  this  section  in  any  fiscal  year  for 

24  which  the  President  determines  that  all  of  the  Fund  is  needed 
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1  for  response  to  threats  to  public  health  from  releases  or  threat- 

2  ened  releases  of  hazardous  substances.  ". 

3  (c)  Section  111(h)  of  the  Comprehensive  Environmen- 

4  tal  Response,   Compensation,  and  Liability  Act  of  1980  is 

5  repealed. 

6  CONTRIBUTION  AND  PARTIES  TO  LITIGATION 

7  Sec.  126.  Section  107,  of  the  Comprehensive  Environ- 

8  mental  Response,  Compensation,  and  Liability  Act  of  1980 

9  is  amended  by  adding  a  new  subsection  to  read  as  follows: 

10  "(l)(l)  In  any  civil  or  administrative  action  under  this 

11  section  or  section  106,  no  claim  for  contribution  or  indemni- 

12  fication  may  be  brought  until  after  entry  of  judgment  or  date 

13  of  settlement  in  good  faith.  Nothing  in  this  subsection  shall 

14  diminish  the  right  of  any  person  to  bring  an  action  for  contri- 

15  bution  or  indemnification  in  the  absence  of  a  civil  or  admin- 

16  istrative  action  under  this  section  or  section  106. 

17  "(2)  After  judgment  in  any  civil  action  under  section 

18  106  or  under  subsection  (a)  of  this  section,  any  defendant 

19  held  liable  in  the  action  may  bring  a  separate  action  for  con- 

20  tribution  against  any  other  person  liable  or  potentially  liable 

21  under  subsection  (a).  Such  an  action  shall  be  brought  in  ac- 

22  cordance  with  section  113.  Except  as  provided  in  paragraph 

23  (4)  of  the  subsection,  this  subsection  shall  not  impair  any 

24  right  of  indemnity  under  existing  law. 

25  "(3)    When  a  person  has  resolved  its  liability  to  the 

26  United  States  or  a  State  in  a  judicially  approved  good  faith 
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1  settlement,  such  person  shall  not  be  liable  for  claims  for  con- 

2  tribution   under  paragraph  (2)  of  this  subsection  regarding 

3  matters  addressed  in  the  settlement.  Such  settlement  does  not 

4  discharge  any  of  the  other  potentially  liable  persons  unless  its 

5  terms  so  provide,  but  it  reduces  the  potential  liability  of  the 

6  others    to    the    extent    of   any    amount    stipulated    by    the 

7  settlement. 

8  "(4)  Where  the  United  States  or  a  State  has  obtained 

9  less  than  complete  relief  from  a  person  who  has  resolved  its 

10  liability  to  the  United  States  or  the  State  in  a  good  faith 

11  settlement,   the    United  States  or  the   State  may  bring  an 

12  action  for  the  remainder  of  the  relief  sought  against  any 

13  person  who  has  not  so  resolved  its  liability.  A  person  that  has 

14  resolved  its  liability  to  the  United  States  or  a  State  in  a  good 

15  faith  settlement  may,  where  appropriate,  maintain  an  action 

16  for  contribution  or  indemnification  against  any  person  that 

17  was  not  a  party  to  the  settlement.  In  any  action  under  this 

18  paragraph,  the  rights  of  a  State  or  any  person  that  has  re- 
Id  solved  its  liability  to  the  United  States  or  a  State  shall  be 

20  subordinate  to  the  rights  of  the  United  States.  Any  contribu- 

21  tion  action  brought  under  this  paragraph  shall  be  brought  in 

22  accordance  with  section  113.  ". 

23  FEDERAL  LIEN 

24  Sec.  127.  Section  107  of  the  Comprehensive  Environ- 

25  mental  Response,  Compensation,  and  Liability  Act  of  1980 

26  is  amended  by  adding  the  following  new  subsection: 
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1  "(m)(l)  All  costs  and  damages  for  which  a  person  is 

2  liable  to  the  United  States  under  subsection  (a)  of  this  sec- 

3  tion  shall  constitute  a  lien  in  favor  of  the  United  States  upon 

4  all  real  property  and  rights  to  such  property  belonging  to 

5  such  person  that  are  subject  to  or  affected  by  a  removal  or 

6  remedial  action. 

7  "(2)  The  lien  imposed  by  this  subsection  shall  arise  at 

8  the  time  costs  are  first  incurred  by  the  United  States  with 

9  respect  to  a  response  action  under  this  Act  and  shall  continue 

10  until  the  liability  for  the  costs  (or  a  judgment  against  the 

11  person  arising  out  of  such  liability)  is  satisfied  or  becomes 

12  unenforceable  through  operation  of  the  statute  of  limitations 

13  provided  in  section  113(e). 

14  "(3)  The  lien  imposed  by  this  subsection  shall  not  be 

15  valid  as  against  any  purchaser,  holder  of  a  security  interest, 

16  or  judgment  lien  creditor  until  notice  of  the  lien  has  been 

17  filed  in  the  appropriate  office  within  the  State  (or  county  or 

18  other  governmental  subdivision),  as  designated  by  State  law, 

19  in  which  the  real  property  subject  to  the  lien  is  physically 

20  located.  If  the  State  has  not  by  law  designated  one  office  for 

21  the  receipt  of  such  notices  of  liens,  the  notice  shall  be  filed  in 

22  the  office  of  the  clerk  of  the  United  States  district  court  for 

23  the  district  in  which  the  real  property  is  physically  located. 

24  For  purposes  of  this  subsection,  the  terms  "purchaser"  and 

25  "security  interest"  shall  have  the  definitions  provided  in  see- 
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1  tion  6323(h)  of  title  26,  United  States  Code.  This  paragraph 

2  does  not  apply  with  respect  to  any  person  who  has  or  reason- 

3  ably  should  have  actual  notice  or  knowledge  that  the  United 

4  States  has  incurred  costs  giving  rise  to  a  lien  under  para- 

5  graph  (1)  of  this  subsection. 

6  "(4)  The  costs  constituting  the  lien  may  be  recovered  in 

7  an  action  in  rem  in  the  United  States  district  court  for  the 

8  district  in  which  the  removal  or  remedial  action  is  occurring 

9  or  has  occurred.  Nothing  in  this  subsection  shall  affect  the 

10  right  of  the   United  States  to  bring  an  action  against  any 

1 1  person  to  recover  all  costs  and  damages  for  which  such  person 

12  is  liable  under  subsection  (a)  of  this  section.  ". 

13  DIRECT  ACTION 

14  Sec.  128.  (a)  Section  108  (c)  and  (d)  of  the  Compre- 

15  hensive  Environmental  Response,    Compensation,   and  Li- 

16  ability  Act  of  1980  is  amended  to  read  as  follows: 

17  "(c)  In  any  case  where  the  owner  or  operator  is  in  bank- 

18  ruptcy,  reorganization,  or  arrangement  pursuant  to  the  Fed- 

19  eral  Bankruptcy  Code  or  where  with  reasonable  diligence  ju- 

20  risdiction  in  the  Federal  courts  cannot  be  obtained  over  an 

21  owner  or  operator  likely  to  be  solvent  at  the  time  of  judgment, 

22  any  claim  authorized  by  section  107  or  111  may  be  asserted 

23  directly  against  the  guarantor  providing  evidence  of  financial 

24  responsibility.  In  the  case  of  any  action  pursuant  to  this  sub- 

25  section,  such  guarantor  shall  be  entitled  to  invoke  all  rights 

26  and  defenses  which  would  have  been  available  to  the  owner  or 
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1  operator  if  any  action  had  been  brought  against  the  owner  or 

2  operator  by  the  claimant  and  which  would  have  been  avail- 

3  able  to  the  guarantor  if  an  action  had  been  brought  against 

4  the  guarantor  by  the  owner  or  operator. 

5  "(d)  The  total  liability  under  this  Act  of  any  guarantor 

6  shall  be  limited  to  the  aggregate  amount  which  the  guarantor 

7  has  provided  as  evidence  of  financial  responsibility  to  the 

8  owner  or  operator  under  this  Act:  Provided,  That  nothing  in 

9  this  subsection  shall  be  construed  to  limit  any  other  State  or 

10  Federal  statutory,  contractual  or  common  law  liability  of  a 

11  guarantor  to  its  owner  or  operator  including,  but  not  limited 

12  to,  the  liability  of  such  guarantor  for  bad  faith  either  in  nego- 

13  dating  or  in  failing  to  negotiate  the  settlement  of  any  claim: 

14  Provided  further,   That  nothing  in  this  subsection  shall  be 

15  construed,  interpreted  or  applied  to  diminish  the  liability  of 

16  any  person  under  section  107  or  111  of  this  Act  or  other 

17  applicable  law. ". 

18  (b)  Section  108(b)(2)  of  the  Comprehensive  Environ- 

19  mental  Response,  Compensation,  and  Liability  Act  of  1980 

20  is  amended  by  adding  the  following:  "Financial  responsibil- 

2 1  ity  may  be  established  by  any  one,  or  any  combination,  of  the 

22  following:  insurance,  guarantee,  surety  bond,  letter  of  credit, 

23  or  qualification  as  a  self-insurer.  In  promulgating  require- 

24  ments  under  this  section,  the  President  is  authorized  to  speci- 

25  fy  policy  or  other  contractual  terms,  conditions,  or  defenses 
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1  which  are  necessary  or  are  unacceptable  in  establishing  such 

2  evidence  of  financial  responsibility  in  order  to  effectuate  the 

3  purposes  of  this  Act.  ". 

4  VICTIM  ASSISTANCE  DEMONSTRATION  PROGRAM 

5  Sec.  129.  (a)  Section  111(c)  of  the  Comprehensive  En- 

6  vironmental  Response,   Compensation,  and  Liability  Act  of 

7  1980  is  amended  by  striking  "and"  at  the  end  of  the  para- 

8  graph  (5);  by  striking  the  period  at  the  end  of  paragraph  (6) 

9  and  inserting  in  lieu  thereof  ";  and";  and  by  adding  the  fol- 

10  lowing  new  paragraph: 

11  "(7)  the  costs  of  grants  under  subsection  (m),  not 

12  to  exceed  a  total  of  $30,000,000  per  fiscal  year,  to  be 

13  provided   out    of  funds    received   by    the    Trust    Fund 

14  under  section  303(b).  " 

15  (b)  Section  111  of  the  Comprehensive  Environmental 

16  Response,    Compensation,    and    Liability   Act    of   1980    is 

17  amended  by  adding  the  following  new  subsection: 

18  "(m)(l)  In  the  case  of  any  geographic  area  (as  identi- 

19  fied  by  the  Agency  for  Toxic  Substances  and  Disease  Regis- 

20  try)  for  which  a  health  assessment  or  other  health  study  per- 

21  formed  under  section  104(i)  indicates  that — 

22  "(A)  there  is  a  disease  or  injury  for  which  the 

23  population  of  such  area  is  placed  at  significantly  in- 

24  creased  risk  as  a  result  of  a  release  of  a  hazardous  sub- 

25  stance; 
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1  "(B)  such  disease  or  injury  has  been  demonstrat- 

2  ed  by  peer  reviewed  studies   to  be  associated   (using 

3  sound  scientific  and  medical  criteria)  with  exposure  to 

4  a  hazardous  substance;  and 

5  "(C)  the  geographical  area  contains  individuals 

6  within  the  population  who  have  been  exposed  to  a  haz- 

7  ardous  substance  in  a  release, 

8  the  State  in  which  such  area  is  located  may  apply  to  the 

9  Administrator  of  the  Environmental  Protection  Agency  to  op- 

10  erate    an    experimental   demonstration    assistance   program 

1 1  under  this  subsection. 

12  "(2)  From  areas  nominated  under  paragraph  (1)  the 

13  President  shall  select,  during  each  of  fiscal  years  1986  and 

14  1987,  no  less  than  five  or  more  than  ten  areas  for  demonstra- 

15  tion  assistance  programs  under  this  subsection.  Such  selec- 

16  tions  shall  be  made  in  the  discretion  of  the  President,  taking 

17  into  account — 

18  "(A)   the  experience  of  State  and  local  govern- 

19  ments  in  administering  programs  which  deal  with  the 

20  regulation  of  toxic  chemicals  and  hazardous  substances; 

21  and 

22  "(B)  the  representative  nature  of  the  hazardous 

23  substance  releases  and  exposures  in  terms  of  the  identi- 

24  ties  and  toxic  characteristics  of  the  substances  found, 

25  the  manner  and  degree  of  exposure,  the  scientific  and 
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1  medical  method  used  to  determine  such  exposure,  and 

2  the  seriousness  and  duration  of  the^diseases  or  illnesses 

3  caused. 

4  "(3)  For  each  area  selected  under  paragraph  (2)  the 

5  State  shall  establish  and  operate  for  a  period  of  not  less  than 

6  three  years  or  more  than  five  years  a  program  of  medical 

7  assistance  to  individuals  who,   according  to  health  assess- 

8  ments  or  other  studies  done  under  section  104(i)  have  been 

9  placed  at  significantly  increased  risk  of  disease  or  injury  due 

10  to  exposure  to  a  hazardous  substance  from  a  release.   The 

11  President  shall  make  a  grant  for  each  such  area   in  an 

12  amount    of    not    less    than    $1,000,000    nor    more    than 

13  $10,000,000  per  fiscal  year  (and  a  total  for  all  such  grants  of 

14  not  more  than  $30,000,000  per  fiscal  year),  but  in  no  event 

15  shall  grants  be  made  in  fewer  than  five  States. 

16  "(4)  Programs  funded  pursuant  to  this  subsection  shall 

17  not  provide  assistance  in  the  case  of  any  area  or  class  of 

18  individuals  in  which  a  solvent  responsible  party  who  may  be 

19  liable  under  section  107  is  paying  compensation  for  claims  or 

20  otherwise  providing  medical  assistance,  comparable  (though 

21  not  necessarily  identical  in  scope  or  duration)  to  assistance 

22  under  this  subsection.  If  a  party  has  accepted  liability  for 

23  such  claims  or  assistance,  no  assistance  shall  be  available 

24  under  this  subsection  even  though  the  party  may  not  have 
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1  commenced  assistance  at  the  time  of  an   application  by  a 

2  State. 

3  "(5)  A  program  established  and  operated  under  this  sub- 

4  section  shall  provide  the  following  assistance: 

5  "(A)  appropriate  medical  screening,  examination 

6  and  testing  (in  accordance  with  sound  medical  proce- 

7  dures)  as  necessary  to  determine  the  presence  in  indi- 

8  viduals  of  the  disease  or  injury  for  which  the  popula- 

9  tion  of  the  geographic  area  is  at  significantly  increased 

10  risk; 

11  "(B)  for  individuals  with  no  present  symptoms  of 

12  such  disease  or  injury,  a  group  medical  benefits  policy 

13  providing    the    reasonable    costs    of   periodic    medical 

14  screening,  testing  or  examination  (in  accordance  with 

15  sound  medical  procedures),   as  necessary  to  determine 

16  the  presence  of  such  symptoms;  and 

17  "(C)   for   individuals   with  present   symptoms   of 

18  such   disease   or  injury    (or  who   develop  such   symp- 

19  toms) — 

20  "(i)  reimbursement  of  the  out-of-pocket  costs 

21  of  related   medical   expenses   in   connection    with 

22  such   disease   or  injury  previously   incurred  and 

23  not   recovered  from   any   other  public   or  private 

24  source,  and 


•  S  51  RS2 


929 


99 

1  "(ii)    a    group    medical    benefits    insurance 

2  policy  providing   the    reasonable   costs   of  sound 

3  medical  and  surgical  treatment  and  hospitaliza- 

4  tion  resulting  from  such  disease  or  injury  (which 

5  according   to  health   assessments  or  other  health 

6  studies  under  section   104(i),    is  associated  with 

7  exposure  to  a  hazardous  substance  in  a  release  in 

8  the  geographical  area).    Such   a  policy  shall  be 

9  subject  to  an  annual  deductible  of  $500,  with  no 

10  copayment  requirement  or  annual  or  lifetime  limi- 

11  tation  on  expenditures  other  than  those  referred  to 

12  in  paragraph  (3). 

13  "(D)  Such  policies  provided  under  subparagraphs 

14  (B)  and  (C)  shall  be  secondary  to,   and  provide  for 

15  nonduplication  of  benefits  with,   any  other  policy  or 

16  coverage,  public  or  private,  for  which  such  individual 

17  is  eligible.  The  benefits  or  coverage  of  such  other  policy 

18  shall  be  those  determined  to  be  in  force  as  of  thirty 

19  days   prior   to    the    date    the    State    applies   for   area 

20  designation. 

21  "(E)  Assistance   under  this  subsection  shall  be 

22  provided  on  the  condition  that  the  costs  thereof  in  con- 

23  nection  with  any  individual  pursuing  a  claim  against 

24  a  potentially  responsible  party  shall  be  repaid  to  the 
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1  Fund  out  of  the  proceeds  of  any  award  (including  pu- 

2  nitive  damages)  or  settlement  of  such  claim. 

3  "(6)  (A)    The    President,    with    the    assistance    of   the 

4  Agency  for  Toxic  Substances  and  Disease  Registry,  hegin- 

5  ning  January  1,  1987,  shall  submit  annual  reports  to  the 

6  Congress  on   the  implementation  and  effectiveness  of  this 

7  victim  assistance  demonstration  program,  including  an  eval- 

8  nation  of  the  effectiveness  of  each  of  the  State  programs  es- 

9  tablished  under  the  subsection.   The  final  report  shall  also 

10  address  the  relationship  of  this  demonstration  program  to 

1 1  other  public  and  private  mechanisms  that  may  exist  to  carry 

12  out  the  same  or  similar  functions. 

13  "(B)  Each  State  selected  to  operate  a  demonstration 

14  program  under  this  subsection  shall  submit  to  the  President 

15  and  the  Congress,  not  later  than  January  1,  1990,  a  report 

16  on  the  implementation  and  effectiveness  of  its  program.  " 

17  FUND  USE  OUTSIDE  FEDERAL  PROPERTY  BOUNDARIES 

18  Sec.  130.  Section  111(e)(3)  of  the  Comprehensive  En- 

19  vironmental  Response,   Compensation,  and  Liability  Act  of 

20  1980  is  amended  by  inserting  before  the  period  a  colon  and 

21  the  following:  "Provided,  That  money  in  the  Fund  shall  be 

22  available  for  the  provision  of  alternative  water  supplies  (in- 

23  eluding  the  reimbursement  of  costs  incurred  by  a  municipal- 

24  ity)  in  any  case  involving  groundwater  contamination  out- 

25  side  the  boundaries  of  a  federally  owned  facility  in  vjhich  the 
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1  federally  owned  facility  is  not  the  only  potentially  responsible 

2  party. ". 

3  STATUTE  OF  LIMITATIONS 

4  Sec.  131.  (a)  Section  112  of  the  Comprehensive  Envi- 

5  ronmental  Response,    Compensation,   and  Liability  Act  of 

6  1980  is  amended  by  striking  subsection  (d)  and  relettering 

7  the  following  subsection. 

8  (b)  Section  113  of  the  of  the  Comprehensive  Environ- 

9  mental  Response,  Compensation,  and  Liability  Act  of  1980 

10  is  amended  by  adding  at  the  end  thereof  the  following  new 

1 1  subsection: 

12  "(e)(1)  No  claim  may  be  presented,  nor  may  any  action 

13  be  commenced  under  this  title — 

14  "(A)  for  the  cost  of  response,  unless  that  claim  is 

15  presented  or  action  commenced  within  six  years  after 

16  the  date  of  completion  of  the  response  action:  Provided, 

17  however,    That   within    the    limitation  period   set   out 

18  herein  a  State  or  the  United  States  may  commence  an 

19  action  under  this  title  for  recovery  of  any  cost  or  costs 

20  at  any  time  after  such  cost  or  costs  have  been  incurred; 

21  "(B)  for  damages  under  subparagraph  (C)  of  sec- 

22  tion  107(a),  unless  that  claim  is  presented  or  action 

23  commenced  within  six  years  after  the  date  on  which 

24  final  regulations  are  promulgated  under  section  301(c) 

25  or  within  three  years  after  the  date  of  the  discovery  of 

26  the  loss  and  its  connection  with  the  release  in  question 
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1  or  the  date  of  enactment  of  this  Act,  whichever  is  later; 

2  or 

3  "(C)  for  any  other  damages,  unless  that  claim  is 

4  presented  or  action  commenced  within  three  years  after 

5  the  date  of  discovery  of  the  loss  and  its  connection  with 

6  the  release  in  question  or  the  date  of  enactment  of  this 

7  Act,   whichever  is  later:  Provided,   however,    That  the 

8  time  limitations  contained  in  this  paragraph  shall  not 

9  begin  to  run  against  a  minor  until  he  reaches  eighteen 

10  years  of  age  or  a  legal  representative  is  duly  appointed 

11  for  him,   nor  against  an  incompetent  person  until  his 

12  incompetency  ends  or  a  legal  representative  is  duly  ap- 

13  pointed  for  him  nor  against  an  Indian  tribe  until  the 

14  United  States,  in  its  capacity  as  trustee  for  the  tribe, 

15  gives  written  notice  to  the  governing  body  of  the  tribe 

16  that  it  will  not  present  a  claim  or  commence  an  action 

17  on  behalf  of  the  tribe  or  fails  to  present  a  claim  or  com- 

18  mence  an  action  within  the  time  limitations  specified 

19  in    this    subsection.    No    claim    may    be    presented   or 

20  action  be  commenced  under  this  subparagraph  for  any 

21  damages,   if  prior  to  the  date  of  enactment  of  the  Su- 

22  perfund  Improvement  Act  of  1985,  the  statute  of  limi- 

23  tations  which  would  otherwise  apply  under  this  para- 

24  graph  has  expired.  ". 


»S  51  RS2 


933 


103 

1  "(2)   No  action  for  contribution  may  be  commenced 

2  under  section  107  more  than  three  years  after  the  date  of 

3  entry  of  judgment  or  the  date  of  the  good-faith  settlement. 

4  "(3)  No  action  based  on  rights  subrogated  pursuant  to 

5  section  112  by  reason  of  payment  of  a  claim  may  be  com- 

6  menced  under  this  title  more  than  three  years  after  the  date  of 

7  payment  of  such  claim.  ". 

8  JUDICIAL  REVIEW 

9  Sec.  132.  Section  113(a)  of  the  Comprehensive  Envi- 

10  ronmental  Response,    Compensation,   and  Liability  Act  of 

11  1980  is  amended  to  read  as  follows: 

12  "Sec.  113.  (a)(1)  Review  of  any  regulation  promulgat- 

13  ed  under  this  Act  may  be  had  upon  application  by  any  inter- 
im ested  person  in  the  Circuit  Court  of  Appeals  of  the  United 

15  States  for  the  District  of  Columbia  or  in  any  United  States 

16  court  of  appeals  for  a  circuit  in  which  the  applicant  resides  or 

17  transacts  business  which  is  directly  affected  by  such  regula- 

18  tion.  Any  such  application  shall  be  made  within  one  hundred 

19  and  twenty  days  from  the  date  of  promulgation  of  such  regu- 

20  lation,  or  after  such  date  only  if  such  application  is  based 

21  solely  on  grounds  which  arose  after  such  one  hundred  and 

22  twentieth  day.  Any  matter  with  respect  to  which  review  could 

23  have  been  obtained  under  this  subsection  shall  not  be  subject 

24  to  judicial  review  in  any  civil  or  criminal  proceeding  for  en- 

25  forcement  or  to  obtain  damages  or  recovery  of  response  costs. 
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1  "(2)  (A)  If  applications  for  review  of  the  same  agency 

2  action  have  been  filed  in  two  or  more  United  States  courts  of 

3  appeals  and  the  President  has  received  written  notice  of  the 

4  filing  of  the  first  such  application  more  than  thirty  days 

5  before  receiving  written  notice  of  the  filing  of  the  second  ap- 

6  plication,  then  the  record  shall  be  filed  in  that  court  in  which 

7  the  first  application  was  filed.  If  applications  for  review  of 

8  the  same  agency  action  have  been  filed  in  two  or  more  United 

9  States  courts  of  appeals  and  the  President  has  received  writ- 

10  ten  notice  of  the  filing  of  one  or  more  applications  within 

1 1  thirty  days  or  less  after  receiving  written  notice  of  the  filing 

12  of  the  first  application,   then  the  President  shall  promptly 

13  advise  in  writing  the  Administrative  Office  of  the   United 

14  States  courts  that  applications  have  been  filed  in  two  or  more 

15  United  States  courts  of  appeals,  and  shall  identify  each  court 

16  for  which  he  has  written  notice  that  such  applications  have 

17  been  filed  within   thirty  days  or  less  of  receiving  written 

18  notice  of  the  filing  of  the  first  such  application.  Pursuant  to  a 

19  system  of  random  selection  devised  for  this  purpose,   and 

20  within  three  business  days  after  receiving  such  notice  from 

21  the    President,    the   Administrative    Office    thereupon    shall 

22  select  the  court  in  which  the  record  shall  be  filed  from  among 

23  those  identified  by  the  President.   Upon  notification  of  such 

24  selection,  the  President  shall  promptly  file  the  record  in  such 

25  court.  For  the  purpose  of  review  of  agency  action  which  has 
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1  previously  been  remanded  to  the  President,  the  record  shall  be 

2  filed  in  the  United  States  court  of  appeals  which  remanded 

3  such  action. 

4  "(B)  Where  applications  have  been  filed  in  two  or  more 

5  United  States  courts  of  appeals  with  respect  to  the  same 

6  agency  action  and  the  record  has  been  filed  in  one  of  such 

7  courts  pursuant  to  subparagraph   (A),    the  other  courts   in 

8  which  such  applications  have  been  filed  shall  promptly  trans- 

9  fer  such  applications  to  the  United  States  court  of  appeals  in 

10  which  the  record  has  been  filed.  Pending  selection  of  a  court 

11  pursuant  to  subparagraph  (A),  any  court  in  which  an  appli- 

12  cation  has  been  filed  may  postpone  the  effective  date  of  the 

13  agency  action   until  fifteen  days  after  the  Administrative 

14  Office  has  selected  the  court  in  which  the  record  shall  be  filed. 

15  "(C)  Any  court  in  which  an  application  with  respect  to 

16  any  agency  action  has  been  filed,  including  any  court  select- 

17  ed  pursuant  to  subparagraph  (A),  may  transfer  such  applica- 

18  tion  to  any  other  United  States  court  of  appeals  for  the  con- 
Id    venience  of  the  parties  or  otherwise  in  the  interest  of  justice.  ". 

20  PRE-ENFORCEMENT  REVIEW 

21  Sec.   133.   (a)   Section  113(b)  of  the   Comprehensive 

22  Environmental  Response,  Compensation,  and  Liability  Act 

23  of  1980  is  amended  by  striking  the  word  "subsection"  and 

24  inserting  in  lieu  thereof  the  words  "subsections,  "  and  insert- 

25  ing  "and  (f)" after  "(a)". 
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1  (b)  Section  113  is  further  amended  by  adding  at  the  end 

2  thereof  the  following  new  subsections: 

3  "(f)  No  court  shall  have  jurisdiction  to  review  any  chal- 

4  lenges  to  response  action  selected  under  section  104  or  any 

5  order  issued  under  section  104,  or  to  review  any  order  issued 

6  under  section  106(a),  in  any  action  other  than  (1)  an  action 
1  under  section  107  to  recover  response  costs  or  damages  or  for 

8  contribution  or  indemnification;  (2)  an  action  to  enforce  an 

9  order  issued  under  sections  104  or  106(a)  or  to  recover  a 

10  penalty  for  violation  of  such  order;  or  (3)  an  action  for  reim- 

1 1  bursement  under  section  106(b)(2). 

12  "(g)  In  any  judicial  action  under  section  106  or  107, 

13  judicial  review  of  any  issues  concerning  the  adequacy  of  any 

14  response  action  taken  or  ordered  by  the  President  shall  be 

15  limited  to  the  administrative  record.  The  only  objection  which 

16  may  be  raised  in  any  such  judicial  action  under  section  106 

17  or  107  is  an  objection  to  the  response  action  which  was  raised 

18  with  reasonable  specificity  to  the  President  during  the  appli- 

19  cable  period  for  public  comment.  In  considering  such  objec- 

20  tions,  the  court  shall  uphold  the  President 's  decision  in  select- 

21  ing  the  response  action  unless  the  decision  was  arbitrary  and 

22  capricious  or  otherwise  not  in  accordance  with  law.   If  the 

23  court  finds  that  the  President's  decision  in  selecting  the  re- 

24  sponse  action  was  arbitrary  and  capricious  or  otherwise  not 

25  in  accordance  with  law,  the  court  shall  award  the  response 
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1  costs  or  damages  or  other  relief  being  sought  to  the  extent  that 

2  such  relief  is  not  inconsistent  with  the  national  contingency 

3  plan.  In  reviewing  alleged  procedural  errors,  the  court  may 

4  disallow  costs  or  damages  only  if  the  errors  were  so  serious 

5  and  related  to  matters  of  such  central  relevance  to  the  action 

6  that  the  action  would  have  been  significantly  changed  had 

7  such  errors  not  been  made.  " 

8  (c)  Section  106(b)  of  such  Act  is  amended  by  inserting 

9  "(1)"  after  "(b)"  and  adding  a  new  paragraph  at  the  end 

10  thereof  to  read  as  follows: 

11  "(2)(A)  Any  person  who  receives  and  complies  with  the 

12  terms  of  any  order  issued  under  subsection  (a)  may,  within 

13  sixty  days  of  completion  of  the  required  action,  petition  the 

14  President  for  reimbursement  from  the  Fund  for  the  reasona- 

15  ble  costs  of  such  action,  plus  interest.  Any  interest  payable 

16  under  this  paragraph  shall  accrue  on  the  amounts  expended 

17  from  the  date  of  expenditure  at  the  same  rate  that  applies  to 

18  investments  of  the  Fund  under  section  223(b)  of  this  Act. 

19  "(B)  If  the  President  refuses  to  grant  all  or  part  of  a 

20  petition    made   under   this  paragraph,    the  petitioner   may 

21  within  thirty  days  of  receipt  of  such  refusal  file  an  action 

22  against  the  President  in  the  appropriate  United  States  dis- 

23  trict  court  seeking  reimbursement  from  the  Fund. 

24  "(C)  To  obtain  reimbursement,  the  petitioner  must  es- 

25  tablish  by  a  preponderance  of  the  evidence  that  it  is  not  liable 
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1  for  response  costs  under  section  107(a)  and  that  costs  for 

2  which  it  seeks  reimbursement  are  reasonable  in  light  of  the 

3  action   required  by  the  relevant  order:  Provided,   however, 

4  That  a  petitioner  who  is  liable  for  response  costs  under  sec- 

5  tion  107(a)  may  recover  its  reasonable  costs  of  response  to  the 

6  extent  that  it  can  demonstrate,  on  the  administrative  record, 

7  that  the  President's  decision  in  issuing  the  order  was  arbi- 

8  trary  and  capricious  or  otherwise  not  in  accordance  with  law. 

9  In  any  such  case,  the  petitioner  may  be  awarded  all  reasona- 

10  ble  response  costs  incurred  by  the  petitioner  pursuant  to  the 

1 1  portions  of  the  order  found  to  be  arbitrary  and  capricious  or 

12  otherwise  not  in  accordance  with  law.  " 

13  NATIONWIDE  SERVICE  OF  PROCESS 

14  Sec.  134.  Section  113  of  the  Comprehensive  Environ- 

15  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

16  as  amended  by  this  Act,  is  amended  by  adding  the  following 

17  new  subsection: 

18  "(h)  In  any  action  by  the  United  States  under  section 

19  104,   106,  or  107,  process  may  be  served  in  any  district 

20  where  the  defendant  is  found,  or  resides,  or  transacts  busi- 

21  ness,  or  has  appointed  an  agent  for  the  service  of  process.". 

22  PREEMPTION 

23  Sec.  135.  Section  114  of  the  Comprehensive  Environ- 

24  mental  Response,  Compensation,  and  Liability  Act  of  1980 

25  is  amended  by  striking  subsection  (c)  and  relettering  the  fol- 

26  lowing  subsection  accordingly. 
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1  FEDERAL  FACILITIES  CONCURRENCE 

2  Sec.  136.  Section  115  of  the  Comprehensive  Environ- 

3  mental,  Compensation,  and  Liability  Act  of  1980  is  amended 

4  by  inserting  before  the  period  at  the  end  thereof  a  colon  and 

5  the  following:  "Provided,  That  with  respect  to  a  Federal  fa- 

6  cility  or  activity  for  which  such  duties  or  powers  are  delegat- 

7  ed  to  an  officer,  employee  or  representative  of  the  department, 

8  agency  or  instrumentality  which  owns  or  operates  such  facili- 

9  ty  or  conducts  such  activity,  the  concurrence  of  the  Adminis- 

10  trator  (and  the  responsible  State  official  where  a  cooperative 

11  agreement  has  been  entered  into)  shall  be  required  for  the 

12  selection  of  appropriate  remedial  action  and  the  administra- 

13  tive  order  authorities  of  section  106(a)  are  hereby  delegated  to 

14  the  Administrator". 

15  FEDERAL  FACILITIES  COMPLIANCE 

16  Sec.  137.  Title  I  of  the  Comprehensive  Environmental 

17  Response,  Compensation  and  Liability  Act  of  1980  (Public 

18  Law  96-510)  is  amended  by  adding  at  the  end  thereof  the 

19  following  new  section: 

20  "federal  facilities 

21  "Sec.    117.    (a)    Federal    Agency    Hazardous 

22  Waste  Compliance  Docket. — The  Administrator  shall 

23  establish  a  special  Federal  Agency  Hazardous  Waste  Com- 

24  pliance  Docket  which  shall  contain  all  information  submitted 

25  under  section  3016  of  the  Solid  Waste  Disposal  Act  regard- 

26  ing  any  Federal  facility  and  notice  of  each  subsequent  action 
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1  taken  under  this  Act  with  respect  to  the  facility.  Such  docket 

2  shall  be  available  for  public  inspection  at  reasonable  times. 

3  Three  months  after  establishment  of  the  docket  and  every 

4  three  months  thereafter,  the  Administrator  shall  publish  in 

5  the  Federal  Register  a  list  of  the  Federal  facilities  which 

6  have  been  included  in  the  docket  during  the  immediately  pre- 

7  ceding  three-month  period.  Such  publication  shall  also  indi- 

8  cate  where  in  the  appropriate  regional  office  of  the  Environ- 

9  mental  Protection  Agency  additional  information  may  be  ob- 

10  tained  with  respect  to  any  facility  on  the  docket.  The  Admin- 

11  istrator  shall  establish  a  program  to  provide  information  to 

12  the  public  with  respect  to  facilities  which  are  included  in  the 

13  Docket  under  this  subsection. 

14  "(b)  Assessment  and  Evaluation. — Not  later  than 

15  eighteen  months  after  the  date  of  enactment  of  the  Superfund 

16  Improvement  Act  of  1985,  the  Administrator  shall  take  steps 

17  to  assure  that  a  preliminary  assessment  is  conducted  for  each 

18  facility  for  which  information  is  required  under  section  3016 

19  of  the  Solid  Waste  Disposal  Act.  Following  such  preliminary 

20  assessment,  the  Administrator  shall  where  appropriate — 

21  "(1)   evaluate  such  facilities   in  accordance  with 

22  the  criteria  established  in  accordance  with  section  105 

23  under  the  National  Contingency  Plan  for  determining 

24  priorities  among  releases. 
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1  "(2)  include  such  facilities  on  the  National  Prior- 

2  ities  List  maintained  under  such  plan.   Such  evalua- 

3  tion    and   listing   shall   be    completed   not    later   than 

4  twenty  months  after  such  date  of  enactment. 

5  "(c)  RIFS  and  Interagency  Agreement. — 

6  "(1)  RIFS. — Within  one  year  after  the  inclusion 

7  of  any  facility  on  the  National  Priority  List,  the  de- 

8  partment,   agency,   or  instrumentality  which  owns  or 

9  operates  such  facility  shall,   in  consultation  with  the 

10  Administrator,  commence  a  remedial  investigation  and 

1 1  feasibility  study  for  such  facility. 

12  "(2)   Interagency  agreement. — (A)    Within 

13  six  months  after  completion  of  each  such  remedial  in- 

14  vestigation    and   feasibility   study,    the   Administrator 

15  shall  review  the  results  of  such  investigation  and  study 

16  and  shall  enter  into  an  interagency  agreement  with  the 

17  head  of  the  department,  agency,  or  instrumentality  con- 

18  cerned  for  the  expeditious  completion  by  such  depart- 

19  ment,  agency,  or  instrumentality  of  all  necessary  reme- 

20  dial  action  at  such  facility.  All  such  intergency  agree- 

21  ments  shall  comply  with  the  public  participation  re- 

22  quirements  of  section  104(j).  Such  agreement  shall  re- 

23  quire  that  substantial  continuous  physical  onsite  reme- 

24  dial  action  is  commenced  at  each  facility  which  is  the 
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1  subject  of  such   an   agreement  within   twelve   months 

2  after  the  agreement  is  entered  into. 

3  "(B)    Each    interagency    agreement    under    this 

4  paragraph  shall  include,  but  shall  not  be  limited  to — 

5  "(i)  a  review  of  alternative  remedial  actions 

6  and  selection  of  construction  design  by  the  Ad- 

7  ministrator; 

8  "(ii)  a  schedule  for  the  completion  of  each 

9  such  remedial  action;  and 

10  "(Hi)  arrangements  for  long  term  operation 

1 1  and  maintenance  of  the  facility. 

12  "(3)    Completion   of  remedial  actions. — 

13  Remedial  actions  at  facilities  subject   to  interagency 

14  agreements  under  this  section  shall  be  completed  as  ex- 
lb  peditiously  as  practicable  from  the  date  the  interagency 

16  agreement  was  entered  into.  Each  agency  shall  include 

17  in  its  annual  budget  submissions  to  the  Congress  a  re- 

18  quest  for  funding  adequate  to  complete  remedial  action, 

19  and  a  review  of  alternative  agency  funding  which  could 

20  be  used  to  provide  for  the  costs  of  remedial  action.  The 

21  request  shall  also  include  a  statement  of  the  hazard 

22  posed  by  the  facility  to  human  health,  welfare  and  the 

23  environment  and  identify  the  specific  consequences  of 

24  failure  to  begin  and  complete  remedial  action. 


•  S  51  RS2 


943 


113 

1  "(4)      Annual      report. — Each      department, 

2  agency,   or  instrumentality  responsible  for  compliance 

3  with  this  section  shall  furnish  an  annual  report  to  the 

4  Congress  concerning  its  progress  in   implementing  the 

5  requirements   of  this   section.    Such    reports   shall   in- 

6  elude,  but  shall  not  be  limited  to — 

7  "(A)   a   report   on   the  progress    in    reaching 

8  interagency  agreements  under  this  section; 

9  "(B)  the  specific  cost  estimates  and  budget- 

10  ary  proposals  involved  in  each  interagency  agree- 

11  ment; 

12  "(C)   a   brief  summary   of  the  public   corn- 
Id  ments  regarding  each  proposed  interagency  agree- 

14  ment;  and 

15  "(D)  a  description  of  the  instances  in  which 

16  no  agreement  ivas  reached. 

17  With  respect  to  instances  in  which  no  agreement  was  reached 

18  within  the  required  time  period,  the  department,  agency,  or 

19  instrumentality  filing  the  report  under  this  paragraph  shall 

20  include  in  such  report  an  explanation  of  the  reasons  why  no 

21  agreement  was  reached. 

22  "(d)  Transfer  of  Authorities. — Except  for  au- 

23  thorities  which  are  delegated  by  the  Administrator  to  an  offi- 

24  cer  or  employee  of  the  Environmental  Protection  Agency,  no 

25  authority  vested  in  the  Administrator  under  this  section  may 
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1  be  transferred,  by  Executive  order  of  the  President  or  other- 

2  wise,  to  any  other  office  or  employee  of  the  United  States  or 

3  to  any  other  person. 

4  "(e)  Application  of  Requirements  to  Federal 

5  Facilities. — All  guidelines,  rules,  regulations,  procedures, 

6  and  criteria  which  are  applicable  to  preliminary  assessments 

7  carried  out  under  this  Act  for  facilities  at  which  hazardous 

8  substances  are  located,  applicable  to  evaluations  of  >uch  fa- 

9  cilities  under  the  National  Contingency  Plan,  applicable  to 

10  inclusion  on  the  National  Priority  List,  or  applicable  to  re- 

11  medial  actions  at  such  facilities  shall  also  be  applicable  to 

12  facilities  which  are  owned  and  operated  by  a  department, 

13  agency,  or  instrumentality  of  the  United  States  in  the  same 

14  manner  and  to  the  extent  as  such  guidelines,  rules,  regula- 

15  tions,  and  criteria  are  applicable  to  other  facilities,  except  for 

16  any  requirements  relating  to  bonding,  insurance,  or  financial 

17  responsibility.  No  department,  agency,  or  instrumentality  of 

18  the  United  States  may  adopt  or  utilize  any  such  guidelines, 

19  rules,  regulations,  procedures,  or  criteria  which  are  inconsist- 

20  ent  with  the  guidelines,  rules,  regulations,  and  criteria  estab- 

21  lished  by  the  Administrator  under  this  Act.  ". 

22  CITIZEN  SUITS 

23  Sec.  138.  Title  I  of  the  Comprehensive  Environmental 

24  Response,    Compensation,    and   Liability   Act   of   1980   is 

25  amended  by  adding  at  the  end  thereof  the  following  new 

26  section: 
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1  "citizen  suits 

2  "Sec.  118.  (a)  Except  as  provided  in  subsection  (b)  of 

3  this  section,  any  person  may  commence  a  civil  action  on  such 

4  person  s  behalf — 

5  "(1)   against   any  person,    including   the    United 

6  States  and  any  other  governmental  instrumentality  or 

7  agency,     to    the    extent    permitted    by    the    Eleventh 

8  Amendment  to  the  Constitution,  who  is  alleged  to  be  in 

9  violation    of  any   standard,    regulation,    condition,    re- 

10  quirement,  or  order  which  has  become  effective  pursu- 

11  ant  to  this  Act;  or 

12  "(2)  against  the  President  for  failure  to  perform 

13  any  act  or  duty  under  this  Act  which  is  not  discretion- 

14  ary  with  the  President. 

15  Any  action  under  this  subsection  shall  be  brought  in  the  dis- 

16  trict  court  for  the  district  in  which  the  alleged  violation  oc- 

17  curved.    The  district  court  shall  have  jurisdiction,    without 

18  regard  to  the  amount  in  controversy  or  the  citizenship  of  the 

19  parties,  to  enforce  such  requirement,  to  order  the  President  to 

20  perform  such  act  or  duty,  as  the  case  may  be,  or  to  order  such 

21  person  in  violation,  of  any  standard,  regulation,  condition, 

22  requirement,  or  order  to  take  such  action  as  may  be  necessary 

23  to  correct  the  violation  or  to  apply  appropriate  civil  penalties 

24  under  this  Act:  Provided,   however,    That   no  district  court 

25  shall  have  jurisdiction  under  this  section  to  review  any  chal- 
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1  lenges  to  response  action  selected  under  section  104  or  any 

2  order  issued  under  section  104,  or  to  review  any  order  issued 

3  under  section  106(a). 

4  "(b)  No  action  may  be  commenced  under  subsection  (a) 

5  of  this  section  (1)  prior  to  ninety  days  after  the  plaintiff  has 

6  given  notice  of  the  violation  or  disposal  (A)  to  the  President; 

7  or  (B)  to  the  State  in  which  the  alleged  violation  or  disposal 

8  occurs;  and  (C)  to  any  alleged  violator  of  a  standard,  regula- 

9  tion,  condition,  requirement,  or  order;  or  (2)  if  the  President 

10  or  State  has  commenced  and  is  diligently  prosecuting  an 

11  action  under  this  Act  or  the  Solid  Waste  Disposal  Act  to 

12  require  compliance  with  such  standard,  regulation,  condition, 

13  requirement,  or  order. 

14  "(c)  In  any  action  commenced  by  the  President  or  a 

15  State,  under  this  Act  or  under  the  Solid  Waste  Disposal  Act, 

16  in  a  court  of  the  United  States,  any  person  may  intervene  as 

17  a  matter  of  right  when  the  applicant  claims  an  interest  relat- 

18  ing  to  the  subject  of  the  action  and  such  applicant  is  so  situ- 

19  ated  that  the  disposition  of  the  action  may,  as  a  practical 

20  matter,  impair  or  impede  such  applicant's  ability  to  protect 

21  that  interest,  unless  the  President  or  the  State  shows  that  the 

22  applicant's   interest   is   adequately   represented  by  existing 

23  parties. 

24  "(d)  In  any  action  under  this  section,  the  United  States 

25  or  the  State  may  intervene  as  a  matter  of  right. 
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1  "(e)  The  court,  in  issuing  any  final  order  in  any  action 

2  brought  pursuant  to  this  section,  may  award  costs  of  litiga- 

3  tion  (including  reasonable  attorney  and  expert  witness  fees) 

4  to  the  prevailing  or  the  substantially  prevailing  party  when- 

5  ever  the  court  determines  such  an  award  is  appropriate.  The 

6  court  may,  if  a  temporary  restraining  order  or  preliminary 

7  injunction  is  sought,  require  the  filing  of  a  bond  or  equivalent 

8  security    in    accordance   with    the    Federal   Rules    of   Civil 

9  Procedure. 

10  "(f)  Nothing  in  this  Act  shall  restrict  or  expand  any 

1 1  right  which  any  person  (or  class  of  persons)  may  have  under 

12  any  Federal  or  State  statute  or  common  law  to  seek  enforce- 

13  ment  of  any  standard  or  requirement  relating  to  hazardous 

14  substances  or  to  seek  any  other  relief  (including  relief  against 

15  the  President  or  a  State  agency).  ". 

16  ADMINISTRATIVE  CONFERENCE  RECOMMENDATION 

17  Sec.    139.    The   Congress  finds   that  recommendation 

18  84-4  of  the  Administrative  Conference  of  the  United  States 

19  (adopted  June  29,   1984)  is  generally  consistent  with   the 

20  goals  and  purposes  of  the  Comprehensive  Environmental  Re- 

21  sponse,  Compensation,  and  Liability  Act  of  1980,  and  that 

22  the  Administrator  should  consider  such  recommendation  and 

23  implement  it  to  the  extent  that  the  Administrator  determines 

24  that  such  implementation  will  expedite  the  cleanup  of  hazard- 

25  ous     substances     which     have     been     released     into     the 

26  environment. 
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1  [authorization  of  appropriations 

2  IS  EC.  140.  (a)  Section  221  of  the  Comprehensive  En- 

3  vironmental  Response,  Compensation,  and  Liability  Act  of 

4  1980  is  amended  by  striking  "as  provided  in  this  section"  in 

5  subsection  (a);  striking  paragraphs  (2)  and  (3)  of  subsection 

6  (b);  and  by  striking  subsection  (c). 

7  J[(b)  Section  303  of  the  Comprehensive  Environmental 

8  Response,    Compensation,    and   Liability   Act   of   1980   is 

9  amended  to  read  as  follows: 

10  ['authorization  of  appropriations 

11  ["Sec.  303.  (a)  The  authority  to  collect  taxes  under 

12  chapter  38  of  the  Internal  Revenue  Code  of  1954,  together 

13  with  the  sums  authorized  to  be  appropriated  under  subsection 

14  (b),   shall  total  $7,500,000,000  during  the  five-fiscal-year 

15  period  beginning  October  1,  1985. 

16  ["(b)  There  are  hereby  authorized  to  be  appropriated, 

1 7  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 

18  to  the  Response  Trust  Fund  for  fiscal  year — 

19  ["(A)  1981,  $44,000,000, 

20  ["(B)  1982,  $44,000,000, 

21  ["(C)  1983,  $44,000,000, 

22  ["(D)  1984,  $44,000,000, 

23  ["(E)  1985,  $44,000,000, 

24  ["(F)  1986,  $206,000,000, 

25  ["(G)  1987,  $206,000,000, 

26  ["(H)  1988,  $206,000,000, 
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1  E'W  1989,  $206,000,000,  and 

2  ["(J)  1990,  $206,000,000, 

3  plus  for  each  fiscal  year  an  amount  equal  to  so  much  of  the 

4  aggregate  amount  authorized  to  be  appropriated  under  sub- 

5  paragraphs   (A)  through   (I)  as  has  not  been  appropriated 

6  before  the  beginning  of  the  fiscal  year  involved.  ". 

1  ["(b)  Transfer  of  Funds. — There  shall  be  trans- 

8  f erred  to  the  Response  Trust  Fund — 

9  ["(%)  one-half  of  the  unobligated  balance  remain- 

10  ing  before  the  date  of  the  enactment  of  this  Act  under 

11  the  Fund  in  section  311  of  the  Clean  Water  Act,  and 

12  \mil(2)    the    amounts    appropriated    under   section 

13  504(b)  of  the  Clean  Water  Act  during  any  fiscal  year. 

14  l"(c)    Expenditures    From    Response    Trust 

15  Fund. — 

16  \_u(l)  In  general. — Amounts  in  the  Response 

17  Trust  Fund  shall  be  available  in  connection  with  re- 

18  leases  or  threats  of  releases  of  hazardous  substances 

19  into  the  environment  only  for  purposes  of  making  ex- 

20  penditures  which  are  described  in  section  111   (other 

21  than  subsection  (j)  thereof  of  this  Act)  as  in  effect  on 

22  the  date  of  the  enactment  of  the  Superfund  Improve- 

23  ment  Act  of  1985,  including — 

24  L"(A)  response  costs, 
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1  H"(B)  claims  asserted  and  compensable  but 

2  unsatisfied  under  section  311  of  the  Clean  Water 

3  Act, 

4  t.u(C)  claims  for  injury  to,  or  destruction  or 

5  loss  of,  natural  resources,  and 

6  C'YZy    related    costs    described    in    section 

7  111(c)  of  this  Act. 

8  Z"(2)    Limitations    on   expenditures. — At 

9  least  85  per  centum  of  the  amounts  appropriated  to  the 

10  Response  Trust  Fund  shall  be  reserved — 

11  I."(A)   for  the  purposes   specified  in  para- 

12  graphs  (1),  (2),  and  (4)  of  section  111(a)  of  this 

13  Act,  and 

14  I."(B)  for  the  repayment  of  advances  made 

15  under  section  223(c),  other  than  advances  subject 

16  to  the  limitation  of  section  223(c)(2)(C).  ".] 

17  ITITLE  II 

18  \tax  exemption  for  animal  feed  substances 

19  IS ec.  201.  (a)  Exemption  for  Substances  Used 

20  in  the  Production  of  Animal  Feed. — Subsection  (b)  of 

21  section  4662  of  the  Internal  Revenue  Code  of  1954  (relating 

22  to  definitions  and  special  rules  with  respect  to  the  tax  on 

23  certain  chemicals)  is  amended  by  adding  at  the  end  thereof 

24  the  following  paragraph: 
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1  L"(5)  Substances  used  in  the  production 

2  OF  ANIMAL  FEED. — 

3  I."(A)  In  general. — In  the  case  of  nitric 

4  acid,  sulfuric  acid,  phosphoric  acid,  ammonia,  or 

5  methane   used  to  produce  ammonia,    which   is  a 

6  qualified  animal  feed  substance,   no  tax  shall  be 

7  imposed  under  section  4661(a). 

8  f."(B)    Qualified    animal    feed    sub- 

9  STANCE. — For  purposes  of  this  section,   the  term 

10  'qualified  animal  feed  substance'  means  any  sub- 

1 1  stance — 

12  t."(i)  used  in  a  qualified  animal  feed 

13  use  by  the  manufacturer,  producer  or  import- 

14  er, 

15  t."(ii)  sold  for  use  by  any  purchaser  in 

16  a  qualified  animal  feed  use,  or 

17  ^"(iii)  sold  for  resale  by  any  purchaser 

18  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

19  fied  animal  feed  use. 

20  E'YO   Qualified  animal  feed  use. — 

21  The  term   'qualified  animal  feed  use'  means  any 

22  use  in  the  manufacture  or  production  of  animal 

23  feed  or  animal  feed  supplements,  or  of  inyredients 

24  used  in  animal  feed  or  animal  feed  supplements. 
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1  ["(D)  Taxation  of  nonqualified  sale 

2  OR  USE. — For  purposes  of  section  4661(a),  if  no 

3  tax  was  imposed  by  such  section  on  the  sale  or 

4  use  of  any  chemical  by  reason   of  subparagraph 

5  (A),  the  first  person  who  sells  or  uses  such  chemi- 

6  cal  other  than  in  a  sale  or  use  described  in  sub- 

7  paragraph  (A)  shall  be  treated  as  the  manufactur- 

8  er  of  such  chemical.  ". 

9  [(b)  Refund  or  Credit  For  Substances  Used 

10  in  the  Production  of  Animal  Feed. — Subsection  (d) 

11  of  section  4662  (relating  to  refunds  and  credits  with  respect 

12  to  the  tax  on  certain  chemicals)  is  amended  by  adding  at  the 

13  end  thereof  the  following  new  paragraph: 

14  Z"(3)    Use  in  the  production  of  animal 

15  FEED. — Under   regulations   prescribed   by   the    Secre- 

16  tary,  if — 

17  [."(A)  a  tax  under  section  4661  was  paid 

18  with   respect  to  nitric  acid,   sulfuric  acid,   phos- 

19  phoric  acid,  ammonia,  or  methane  used  to  produce 

20  ammonia,  without  regard  to  subsection  (b)(5),  and 

21  ["(B)  any  person  uses  such  substance  as  a 

22  qualified  animal  feed  substance, 

23  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

24  over   the    tax    determined    with    regard    to    subsection 

25  (b)(5)  shall  be  allowed  as  a  credit  or  refund  (without 
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1  interest)  to  such  person  in  the  same  manner  as  if  it 

2  were  an  overpayment  of  tax  imposed  by  this  section.  ". 

3  Kc)  Effective  Date. — The  amendments  made  by 

4  subsections  (a)  and  (b)  of  this  section  shall  take  effect  upon 

5  the  date  of  enactment  of  this  Act.  ] 

6  AMENDMENTS  OF  THE  INTERNAL  REVENUE 

7  CODE  OF  1954 

8  SEC.  201.  SHORT  TITLE;  AMENDMENT  OF  1954  CODE. 

9  (a)  Short  Title.— This  title  may  be  cited  as 

10  the  "Superfund  Revenue  Act  of  1985". 

11  (b)  Amendment  of  1954  Code.— Except  as 

12  otherwise   expressly   provided,   whenever   in   this 

13  title  an  amendment  or  repeal  is  expressed  in  terms 

14  of  an  amendment  to,  or  repeal  of,  a  section  or 

15  other  provision,  the  reference  shall  be  considered 

16  to  be  made  to  a  section  or  other  provision  of  the 

17  Internal  Revenue  Code  of  1954. 

18  SEC.  202.  5- YEAR  EXTENSION  OF  TAX  ON  PETROLEUM  AND 

19  CERTAIN  CHEMICALS;  CERTAIN  EXEMPTIONS. 

20  (a)    5-Year    Extension;    Termination    if 

21  Funds  Unspent  or  $7,500,000,000  Collected.— 

22  (1)  IN  GENERAL.— Subsection  (d)  of  sec- 

23  tion  4611  (relating  to  termination)  is  amend- 

24  ed  to  read  as  follows: 

25  "(d)  Termination.— 

•  S  51  RS2 


954 


124 

1  "(1)  In  general.— Except  as  otherwise 

2  provided  in  this  section,  the  tax  imposed  by 

3  this  subsection  shall  not  apply  after  Septem- 

4  ber  30,  1990. 

5  "(2)  NO  TAX  IF  UNOBLIGATED  BALANCE  IN 

6  FUND  IS  MORE  THAN  $1,500,000,000.— If,  on 

7  September  30,  1988,  or  September  30,  1989— 

8  "(A)  the  unobligated  balance  in  the 

9  Hazardous  Substance  Superfund  exceeds 

10  $1,500,000,000,  and 

11  "(B)  the  Secretary,  after  consultation 

12  with  the  Administrator  of  the  Environ- 

13  mental    Protection    Agency,    determines 

14  that  such  unobligated  balance  will  exceed 

15  $1,500,000,000  on  September  30,  1989,  or 

16  September  30,  1990,  respectively,  if  no  tax 

17  is  imposed  under  section  4001,  4611,  or 

18  4661  during  calendar  year  1989  or  1990, 

19  respectively, 

20  then  no  tax  shall  be  imposed  under  this  sec- 

21  tion  during  calendar  year  1989  or  1990,  as  the 

22  case  may  be. 

23  "(3)     NO    TAX     IF     AMOUNTS     COLLECTED 

24  EXCEED  $7,500,000,000.— 


•  S  51  RS2 


955 


125 

i  "(A)  Estimates  by  Secretary.— The 

2  Secretary  as  of  the  close  of  each  calendar 

3  quarter  (and  at  such  other  times  as  the 

4  Secretary   determines   appropriate)   shall 

5  make  an  estimate  of — 

6  "(i)  the  amount  of  taxes  which 

7  will  be  collected  under  sections  4001, 

8  4611,  and   4661   and   credited  to  the 

9  Hazardous  Substance  Superfund,  and 

10  "(h)     the     amount     of     interest 

11  which  will  be  credited  to  such  Fund 

12  under  section  9602(b)(3), 

13  during  the  period  beginning  October  1, 

14  1985,  and  ending  September  30,  1990. 

15  "(B)   Termination    if    $7,500,000,000 

16  CREDITED  BEFORE  SEPTEMBER  30,  1990.— 

17  If  the  Secretary  estimates  under  subpara- 

18  graph  (A)  that  more  than  $7,500,000,000 

19  will  be  credited  to  the  Fund  before  Sep- 

20  tember  30,  1990,  no  tax  shall  be  imposed 

21  under    this    section    after    the    date    on 

22  which         the         Secretary         estimates 

23  $7,500,000,000  will  be  so  credited  to  the 

24  Fund. 
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1  "(4)   Procedures   for   termination.— 

2  The    Secretary    shall    by    regulation    provide 

3  procedures  for  the  termination  under  para- 

4  graph  (2)  or  (3)  of  the  tax  under  this  section 

5  and  section  4661.". 

6  (2)    Conforming    amendment.— Section 

7  303  of  the  Comprehensive  Environmental  Re- 

8  sponse,  Compensation,  and  Liability  Act  of 

9  1980  (relating  to  expiration  of  revenue  provi- 
10  sions)  is  repealed. 

ii  (b)  Exemption  for  Exports  of  Taxable 

12  Chemicals.— 

13  (1)  In  GENERAL.— Section  4662  (relating 

14  to  definitions  and  special  rules)  is  amended 

15  by  redesignating  subsection  (e)  as  subsection 

16  (f)  and  by  inserting  after  subsection  (d)  the 

17  following  new  subsection: 

18  "(e)  Exemption  for  Exports  of  Taxable 

19  Chemicals.— 

20  "(1)  Tax-free  sales.— 

21  "(A)  In  general.— No  tax  shall  be 

22  imposed  under  section  4661  on  the  sale 

23  by  the  manufacturer  or  producer  of  any 

24  taxable  chemical  for  export,  or  for  resale 
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1  by  the  purchaser  to  a  second  purchaser 

2  for  export. 

3  "(B)  Proof  of  export  required.— 

4  Rules    similar    to    the    rules    of    section 

5  4221(b)  shall  apply  for  purposes  of  sub- 

6  paragraph  (A). 

7  "(2)  Credit  or  refund  where  tax 

8  PAID.— 

9  "(A)  IN  GENERAL.— Except  as  provid- 

10  ed  in  subparagraph  (B),  if — 

11  "(i)  a  tax  under  section  4661  was 

12  paid    with    respect    to    any    taxable 

13  chemical,  and 

14  "(ii)  such  chemical  was  exported 

15  by  any  person, 

16  credit    or    refund    (without    interest)    of 

17  such  tax  shall  be  allowed  or  made  to  the 

18  person  who  paid  such  tax. 

19  "(B)  Condition  to  allowance.— No 

20  credit  or  refund  shall  be  allowed  or  made 

21  under     subparagraph     (A)     unless     the 

22  person  who  paid  the  tax  establishes  that 

23  such  person — 

24  "(i)     has     repaid     or    agreed    to 

25  repay  the  amount  of  the  tax  to  the 
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1  person    who    exported    the    taxable 

2  chemical,  or 

3  "(ii)    has    obtained    the    written 

4  consent  of  such  exporter  to  the  al- 

5  lowance  of  the  credit  or  the  making 

6  of  the  refund. 

7  "(3)  Regulations.— The  Secretary  shall 

8  prescribe  such  regulations  as  may  be  neces- 

9  sary  to  carry  out  the  purposes  of  this  subsec- 

10  tion.". 

11  (2)  Refund  or  credit.— Paragraph  (1) 

12  of    section    4662(d)    (relating    to    refund    or 

13  credit  for  certain  uses)  is  amended — 

14  (A)  by  striking  out  "the  sale  of  which 

15  by  such  person  would  be  taxable  under 

16  such   section"   in   subparagraph   (B)   and 

17  inserting  in  lieu  thereof  "which  is  a  tax- 

18  able  chemical",  and 

19  (B)  by  striking  out  "imposed  by  such 

20  section  on  the  other  substance  manufac- 

21  tured  or  produced"  in  the  last  sentence 

22  and  inserting  in  lieu  thereof  "imposed  by 

23  such  section  on  the  other  substance  man- 

24  ufactured  or  produced  (or  which  would 

25  have   been   imposed   by   such   section   on 
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1  such  other  substance  but  for  subsection 

2  (e)  of  this  section)". 

3  (c)    Exemption    for    Certain    Recycled 

4  Chemicals.— 

5  (1)  IN  GENERAL.— Section  4662(b)  (relat- 

6  ing  to  exceptions  and  other  special  rules)  is 

7  amended  by  adding  at  the  end  thereof  the  fol- 

8  lowing  new  paragraph: 

9  "(7)  Recycled  chromium,  cobalt,  and 

10  NICKEL.— 

11  "(A)  In  general.— No  tax  shall  be 

12  imposed   under   section    4661(a)    on    any 

13  chromium,  cobalt,  or  nickel  which  is  di- 

14  verted  or  recovered  from  any  solid  waste 

15  as  part  of  a  recycling  process  (and  not  as 

16  part    of   the    original    manufacturing   or 

17  production  process). 

18  "(B)  Exception  for  imports.— This 

19  paragraph  shall  not  apply  to  the  sale  of 

20  any  chromium,  cobalt,  or  nickel  which  is 

21  diverted  or  recovered  outside  the  United 

22  States  and  then  imported  into  the  United 

23  States. 

24  "(C)   Certain  persons   not  eligi- 

25  BLE.— 
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1  "(i)     In     GENERAL.— This     para- 

2  graph  shall  not  apply  to  any  taxpay- 

3  er  during  any   period  during  which 

4  the  taxpayer  is  a  potentially  respon- 

5  sible  party  for  a  site  which  is  listed 

6  on  the  National  Priorities  List  pub- 

7  lished  by  the  Environmental  Protec- 

8  tion  Agency  under  section  105  of  the 

9  Comprehensive     Environmental     Re- 

10  sponse,  Compensation,  and  Liability 

11  Act  of  1980,  except  that  such  period 

12  shall  not  begin  until  the  Administra- 

13  tor  of  the  Environmental  Protection 

14  Agency  notifies  the  taxpayer  that  the 

15  taxpayer  is  such  a  party. 

16  "(ii)  Exception  where  taxpay- 

17  ER     IS     IN     COMPLIANCE.— Clause     (i) 

18  shall  not  apply  to  any  portion  of  the 

19  period  during  which  the  taxpayer  is 

20  in     compliance     with     each     order, 

21  decree,   or  judgment   issued    against 

22  the  taxpayer  with  respect  to  the  site 

23  in   any   action   or   proceeding  under 

24  the     Comprehensive     Environmental 

25  Response,  Compensation,  and  Liabil- 
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1  ity  Act  of  1980,  the  Solid  Waste  Dis- 

2  posal  Act,  or  both. 

3  "(D)    Solid    waste.— For    pur- 

4  poses    of   this    paragraph,    the    term 

5  'solid  waste'  has  the  meaning  given 

6  such    term    by    section    1004    of   the 

7  Solid  Waste  Disposal  Act,  except  that 

8  such  term  shall  not  include  any  by- 

9  product,   coproduct,   or   other   waste 

10  from  any  process  of  smelting,  refin- 

11  ing,     or     otherwise     extracting     any 

12  metal.". 

13  (2)  Credit  or  refund.— Paragraph  (1) 

14  of  section  4662(d),  as  amended  by  subsection 

15  (b)(2),   is   amended   by   inserting  "(b)(7)   or" 

16  before  "(e)"  in  the  last  sentence  thereof. 

17  (d)  Tax  Exemption  for  Animal  Feed  Sub- 

18  STANCES.— 

19  (1)  IN  GENERAL.— Subsection  (b)  of  sec- 

20  tion  4662  (relating  to  definitions  and  special 

21  rules    with    respect    to    the    tax    on    certain 

22  chemicals),  as  amended  by  subsection  (c)(1), 

23  is  amended  by  adding  at  the  end  thereof  the 

24  following  paragraph: 
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i  "(8)  Substances  used  in  the  produc- 

2  TION  OF  ANIMAL  FEED.— 

3  "(A)    In   general.— In   the   case   of 

4  nitric   acid,   sulfuric   acid,   ammonia,   or 

5  methane     used     to     produce     ammonia, 

6  which    is    a   qualified    animal    feed    sub- 

7  stance,   no   tax   shall  be   imposed   under 

8  section  4661(a). 

9  "(B)  Qualified  animal  feed  sub- 

10  STANCE. — For   purposes    of  this    section, 

11  the    term    'qualified    animal    feed    sub- 

12  stance'  means  any  substance — 

13  "(i)   used   in   a  qualified  animal 

14  feed  use  by  the  manufacturer,  pro- 

15  ducer  or  importer, 

16  "(ii)  sold  for  use  by  any  purchas- 

17  er  in  a  qualified  animal  feed  use,  or 

18  "(iii)  sold  for  resale  by  any  pur- 

19  chaser  for  use,  or  resale  for  ultimate 

20  use,  in  a  qualified  animal  feed  use. 

21  "(C)  Qualified  animal  feed  use.— 

22  The    term    "qualified    animal    feed    use' 

23  means   any   use   in   the   manufacture   or 

24  production  of  animal  feed  or  animal  feed 
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1  supplements,   or  of  ingredients   used   in 

2  animal  feed  or  animal  feed  supplements. 

3  "(D)    Taxation    of    nonqualified 

4  SALE  OR  USE. — For  purposes  of  section 

5  4661(a),  if  no  tax  was  imposed  by  such 

6  section  on  the  sale  or  use  of  any  chemi- 

7  cal  by  reason  of  subparagraph  (A),  the 

8  first  person  who  sells  or  uses  such  chemi- 

9  cal  other  than  in  a  sale  or  use  described 

10  in  subparagraph  (A)  shall  be  treated  as 

1 1  the  manufacturer  of  such  chemical.". 

12  (2)  Refund  or  credit  for  substances 

13  used  in  the  production  of  animal  feed.— 

14  Subsection  (d)  of  section  4662  (relating  to  re- 

15  funds  and  credits  with  respect  to  the  tax  on 

16  certain  chemicals)  is  amended  by  adding  at 

17  the  end  thereof  the  following  new  paragraph: 

18  "(3)  Use  in  the  production  of  animal 

19  FEED. — Under  regulations  prescribed  by  the 

20  Secretary,  if— 

21  "(A)   a  tax  under  section   4661   was 

22  paid  with  respect  to  nitric  acid,  sulfuric 

23  acid,    ammonia,    or    methane    used    to 

24  produce  ammonia,  without  regard  to  sub- 

25  section  (b)(5),  and 
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1  "(B)  any  person  uses  such  substance 

2  as  a  qualified  animal  feed  substance, 

3  then  an  amount  equal  to  the  excess  of  the  tax 

4  so  paid  over  the  tax  determined  with  regard 

5  to   subsection   (b)(5)   shall   be   allowed   as   a 

6  credit  or  refund   (without   interest)   to   such 

7  person  in  the  same  manner  as  if  it  were  an 

8  overpayment  of  tax  imposed  by  this  section.". 

9  (e)  Effective  Date.— The  amendments  made 

10  by  this  section  shall  take  effect  on  October  1,  1985. 

1 1  SEC.  203.  IMPOSITION  OF  SUPERFUND  EXCISE  TAX. 

12  (a)  In  General.— Subtitle  D  (relating  to  mis- 

13  cellaneous  excise  taxes)  is  amended  by  inserting 

14  before  chapter  31  the  following  new  chapter: 

15  "CHAPTER  30— SUPERFUND  EXCISE  TAX 

"Subchapter  A.  Imposition  of  tax. 

"Subchapter  B.  Taxable  transaction. 

"Subchapter   C.   Taxable   amount;   exempt   transactions; 

credit  against  tax. 
"Subchapter  D.  Administration. 
"Subchapter  E.  Definitions;  special  rules. 

16  "Subchapter  A— Imposition  of  Tax 

"Sec.  4001.  Imposition  of  tax. 
"Sec.  4002.  Termination. 

17  "SEC.  4001.  IMPOSITION  OF  TAX. 

18  "(a)   General  Rule.— A  tax  is  hereby  im- 

19  posed  on  each  taxable  transaction. 
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1  "(b)  Amount  of  Tax.— Except  as  otherwise 

2  provided  in  this  chapter,  the  amount  of  the  tax 

3  shall  be  .08  percent  of  the  taxable  amount. 

4  'SEC.  4002.  TERMINATION. 

5  "(a)  In  General.— No  tax  shall  be  imposed 

6  under  this  section  after  December  31, 1990. 

7  "(b)     No    Tax     if    Funds     Unspent    or 

8  $7,500,000,000  COLLECTED.— No  tax  shall  be  im- 

9  posed    under   subsection    (a)    during   any   period 

10  during  which   no  tax   is   imposed   under  section 

11  4611(a)  by  reason  of  paragraph  (2)  or  (3)  of  sec- 

12  tion  4611(d),  except  that  section  4611(d)(3)  shall, 

13  for  purposes  of  this  subsection,  be  applied  by  sub- 

14  stituting  'December  31,  1990'  for  'September  30, 

15  1990'  each  place  it  appears. 

16  "(c)  Procedures  for  Termination.— 

17  "(1)       Proration       over       taxable 

18  PERIOD. — In  the  case  of  any  taxable  period 

19  which  begins  before  and  ends  after  the  date 

20  of  any  termination  under  this  section,  the  tax 

21  imposed  by  section  4001  (and  the  credit  al- 

22  lowable  under  section  4013)  for  such  taxable 

23  period  shall  be  equal  to  an  amount  which 

24  bears  the  same  ratio  to  the  amount  of  such 

25  tax  (and  credit)  for  such  taxable  period  (de- 
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1 termined  without  regard  to  the  termination) 

2  as— 

3  "(A)  the  number  of  days  in  such  tax- 

4  able  period  up  to  and  including  the  date 

5  of  termination,  bears  to 

6  "(B)  the  number  of  days  in  such  tax- 

7  able  period. 

8  "(2)  Other  procedures.— The  Secretary 

9  shall  by  regulation  provide  such  procedures 

10  for  a  termination  under  this  section  as  the 

11  Secretary  determines  necessary. 

12  "Subchapter  B— Taxable  Transaction 

"Sec.  4003.  Taxable  transaction. 
"Sec.  4004.  Taxable  person. 

13     "SEC.  4003.  TAXABLE  TRANSACTION. 

14  "(a)  In  General.— For  purposes  of  this  chap- 

15  ter,  the  term  'taxable  transaction'  means — 

16  "(1)  the  sale  or  leasing  of  tangible  per- 

17  sonal  property  in  the  United  States  by  a  tax- 

18  able  person  in  connection  with  a  trade  or 

19  business,  or 

20  "(2)  the  importing  of  tangible  personal 

21  property   into   the   customs   territory   of  the 

22  United  States  by  a  taxable  person. 

23  "(b)    Exempt    Transactions.— For    exempt 

24  transactions,  see  section  4012. 
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1  "SEC.  4004.  TAXABLE  PERSON. 

2  "Except  as  otherwise  provided  in  this  chapter, 

3  for  purposes  of  this  chapter,  the  term  'taxable 

4  person'  means — 

5  "(1)  in  the  case  of  a  taxable  transaction 

6  described  in  paragraph  (1)  of  section  4003(a), 

7  the   manufacturer   of  the   tangible    personal 

8  property,  and 

9  "(2)  in  the  case  of  a  taxable  transaction 

10  described  in  paragraph  (2)  of  section  4003(a), 

11  the  importer  of  the  tangible  personal  proper- 

12  ty. 

13  "Subchapter  C— Taxable  Amount;  Exempt 

14  TRANSACTIONS;  CREDIT  AGAINST  TAX 

"Sec.  4011.  Taxable  amount. 

"Sec.  4012.  Exempt  transactions. 

"Sec.  4013.  Credit  against  tax  on  sales  and  leases. 

15  "SEC.  4011.  TAXABLE  AMOUNT. 

16  "(a)  SALE. — For  purposes  of  this  chapter,  the 

17  taxable  amount  for  any  sale  shall  be  the  price  (in 

18  money  or  fair  market  value  of  other  consider- 

19  ation)  charged  the  purchaser  of  the  property  by 

20  the  seller  thereof — 

21  "(1)  including  items  payable  to  the  seller 

22  with  respect  to  such  transaction,  but 

23  "(2)  excluding  the  tax  imposed  by  section 

24  4001  with  respect  to  such  transaction. 
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1  "(b)  IMPORTS.— For  purposes  of  this  chapter, 

2  the  taxable  amount  in  the  case  of  any  import  shall 

3  be— 

4  "(1)    the    customs    value    plus    customs 

5  duties  and  any  other  duties  which  may  be  im- 

6  posed,  or 

7  "(2)  if  there  is  no  such  customs  value,  the 

8  fair  market  value  (determined  as  if  the  im- 

9  porter  had  sold  the  property). 

10  "(c)  LEASES. — For  purposes  of  this  chapter, 

11  the  taxable  amount  in  the  case  of  any  lease  shall 

12  be  the  gross  payments  under  the  lease. 

13  "(d)  Containers,  Packing  and  Transporta- 

14  tion  Charges-,  Constructive  Sales  Price.— 

15  Under  regulations,  rules  similar  to  the  rules  of 

16  subsections  (a)  and  (b)  of  section  4216  (relating  to 

17  containers,  packing  and  transportation  charges, 

18  etc.,  and  constructive  sales  price)  shall  apply  in 

19  computing  the  taxable  amount. 

20  "(e)  Special  Rule  Where  Sale  or  Lease 

21  Payments  Received  In  More  Than  1  Taxable 

22  Period.— 

23  "(1)  SALES.— In  the  case  of  a  sale  where 

24  the  consideration  is  received  by  the  seller  in 

25  more    than    1    taxable    period,    the    taxable 
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1  amount  for  each  such  taxable  period  shall  in- 

2  elude    that    portion    of   the    taxable    amount 

3  which  is  includible  in  the  gross  income  of  the 

4  taxable  person  for  purposes  of  chapter  1  for 

5  taxable  years  ending  with  or  within  such  tax- 

6  able  period  (or  would  be  so  includible  if  it 

7  were  not  excludable  from  gross  income). 

8  "(2)  LEASES.— In  the  case  of  a  lease  with 

9  a  term  which  includes  more  than  1  taxable 

10  period,  the  taxable  amount  for  each  such  tax- 

11  able  period  shall  include  the  gross  lease  pay- 

12  ments  received  by  the  taxable  person  during 

13  such  taxable  period. 

14  "SEC.  4012.  EXEMPT  TRANSACTIONS. 

15  "(a)  Imports  of  $10,000  or  Less.— No  tax 

16  shall  be  imposed  under  section  4001  on  any  tangi- 

17  ble  personal  property  imported  into  the  customs 

18  territory  of  the  United  States  as  part  of  a  shipment 

19  (within  the  meaning  of  section  498(1)  of  the  Tariff 

20  Act  of  1930;  19  U.S.C.  1498(1))  the  aggregate  tax- 

21  able  amount  of  which  is  $10,000  or  less. 

22  "(b)    EXPORTS.— Under    regulations,    no    tax 

23  shall  be  imposed  under  section  4001  on  the  sale  of 

24  any  property  which  is  to  be  exported  outside  the 

25  United  States. 
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i  "(c)  Governmental  Entities  and  Exempt 

2  Organizations  Exempt  From  Tax  on  Sales 

3  and  Leases.— 

4  "(1)   Governmental   entities.— No   tax 

5  shall  be  imposed  under  section  4001  on  the 

6  sale  or  leasing  of  any  tangible  personal  prop- 

7  erty  by  the  United  States,  any  State  or  politi- 

8  cal  subdivision,  the  District  of  Columbia,  a 

9  Commonwealth  or  possession  of  the  United 

10  States,  or  any  agency  or  instrumentality  of 

1 1  any  of  the  foregoing. 

12  "(2)    Exempt    organizations.— No    tax 

13  shall  be  imposed  under  section  4001  on  the 

14  sale  or  leasing  of  any  tangible  personal  prop- 

15  erty   by   any   organization   which   is   exempt 

16  from  tax  under  chapter  1,  unless  the  taxable 

17  transaction  is  part  of  an  unrelated  trade  or 

18  business  (within  the  meaning  of  section  513). 

19  "SEC.  4013.  CREDIT  AGAINST  TAX  ON  SALES  AND  LEASES. 

20  "(a)  General  Rule.— There  shall  be  allowed 

21  as  a  credit  against  the  tax  imposed  by  section  4001 

22  for  any  taxable  period  on  taxable  transactions  de- 

23  scribed   in   paragraph   (1)   of  section   4003(a)   an 

24  amount  equal  to  the  greater  of — 
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1  "(1)  .08  percent  of  the  qualified  inventory 

2  costs  of  the  taxable  person  for  the  taxable 

3  period,  or 

4  "(2)  the  amount  of  the  tax  imposed  by 

5  section  4001  on  such  taxable  transactions,  to 

6  the    extent    such    amount    does    not    exceed 

7  $4,000. 

8  "(b)  Limitation  Based  on  Tax  Liability; 

9  Carryforward  of  Excess  Credit.— 

io  "(l)  Limitation  based  on  amount  of 

11  TAX. — The  amount  of  the  credit  allowed  by 

12  subsection  (a)  for  any  taxable  period  shall 

13  not  exceed  the  liability  for  tax  imposed  by 

14  section  4001  for  such  period. 

15  "(2)       Carryforward       of       excess 

16  CREDIT.— If  the  credit  allowable  under  sub- 

17  section  (a)  for  any  taxable  period  exceeds  the 

18  limitation    imposed   by    paragraph   (1),    such 

19  credit  shall  be  carried  to  the  succeeding  tax- 

20  able  period  and  added  to  the  credit  allowable 

21  under  subsection  (a)  for  such  succeeding  tax- 

22  able  period. 

23  "(c)  Qualified  Inventory  Costs.— For  pur- 

24  poses  of  this  chapter — 
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1  "(1)  IN  GENERAL.— The  term  'qualified  in- 

2  ventory   costs'   means   the   costs   of  tangible 

3  personal  property  included  in  the  inventory 

4  of  tangible  personal  property  manufactured 

5  by  the  taxable  person. 

6  "(2)  Computation  of  costs.— For  pur- 

7  poses  of  this  subsection — 

8  "(A)  In  general.— Except  as  provid- 

9  ed  in  this  paragraph,  qualified  inventory 

10  costs    shall    be    computed    in    the    same 

11  manner  as  costs  are  computed  for  pur- 

12  poses  of  determining  the  inventory  of  a 

13  manufacturer  under  section  471. 

14  "(B)  Expensing  rather  than  de- 

15  preciation    or    amortization.— Quali- 

16  fied     inventory    costs    for    any    taxable 

17  period  shall  not  include  the  amount  of 

18  any  allowance  for  depreciation  or  amor- 

19  tization    but    shall    include    any    amount 

20  paid    or    incurred    during    such    taxable 

21  period  for  tangible  personal  property  ac- 

22  quired  or  leased  incident  to,  and  neces- 

23  sary    for,    production    or    manufacturing 

24  operations  or  processes. 
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i  "(C)  Special  rule  for  long-term 

2  CONTRACTS,  ETC.— If,  under  a  taxable  per- 

3  son's  method  of  accounting  for  purposes 

4  of  chapter   1,   qualified   inventory   costs 

5  (other  than  costs  to  which  subparagraph 

6  (B)  applies)  are  computed  in  a  manner 

7  other  than  the  manner  described  in  sub- 

8  paragraph  (A),  such  costs  shall  be  com- 

9  puted      under      such      taxable      person's 

10  method  of  accounting  unless  the  Secre- 

11  tary  by  regulation  provides  otherwise. 

12  "(d)  Special  Rule  for  Taxpayers  Under 

13  Common  Control.— 

14  "(1)    IN    GENERAL.— All    persons    which 

15  are — 

16  "(A)  members  of  the  same  controlled 

17  group  of  corporations  (within  the  mean- 

18  ing  of  section  52(a)),  or 

19  "(B)  under  common  control  (within 

20  the  meaning  of  section  52(b)), 

21  shall  be  treated  as  1  person  for  purposes  of 

22  applying  the  $4,000  amount  under  subsection 

23  (a)(2). 

24  "(2)  Allocation  of  $4,ooo.— The  $4,000 

25  amount  under  subsection  (a)(2)  shall  be  allo- 
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1  cated  among  persons  described  in  paragraph 

2  (1)  in  such  manner  as  the  Secretary  may  pre- 

3  scribe  by  regulations. 

4  "Subchapter  D— Administration 

"Sec.  4021.  Liability  for  tax. 

"Sec.  4022.  Return  requirement;  taxable  period;  deposi- 
tary requirements. 
"Sec.  4023.  Regulations. 

5  "SEC.  4021.  LIABILITY  FOR  TAX. 

6  "The  taxable  person  shall  be  liable  for  the  tax 

7  imposed  by  section  4001. 

8  "SEC.   4022.   RETURN   REQUIREMENT;  TAXABLE   PERIOD;   DE- 

9  POSITARY  REQUIREMENTS. 

10  "(a)  Return  Requirement.— 

11  "(1)  In  GENERAL.— Except  as  provided  in 

12  this  subsection,  each  taxable  person  shall  file 

13  a  return  of  the  tax  imposed  by  section  4001 

14  for  any  taxable  period  not  later  than — 

15  "(A)  the  due  date  (including  exten- 

16  sions)  for  filing  the  taxpayer's  return  of 

17  tax  under  chapter  1,  or 

18  "(B)    if   there    is    no    return    of   tax 

19  under  chapter  1,  the  due  date  (including 

20  extensions)  under  chapter  1  for  a  taxable 

21  year  which  is  the  calendar  year. 

22  "(2)  Exception  for  sales  or  leases  of 

23  $5,000,000   OR   LESS.— A  taxable   person   shall 
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1  not  be  required  to  file  a  return  for  any  tax- 

2  able  period  for  taxable  transactions  described 

3  in  paragraph  (1)  of  section  4003(a)  if  the  ag- 

4  gregate  taxable  amount  for  such  transactions 

5  is    $5,000,000    or    less    (determined    on    an 

6  annual  basis). 

7  "(3)  Other  exceptions.— The  Secretary 

8  may  by  regulation  exempt  any  taxable  person 

9  from  the  requirement  of  paragraph  (1). 

10  "(b)  Taxable  Period.— For  purposes  of  this 

1 1  chapter,  the  term  'taxable  period'  means — 

12  "(1)  the  taxable  person's  taxable  year  for 

13  purposes  of  chapter  1,  or 

14  "(2)  if  there  is  no  taxable  year  for  pur- 

15  poses  of  chapter  1,  the  calendar  year. 

16  "(c)  Depositary  Requirements.— 

17  "(1)    In   GENERAL.— In   the   case   of  any 

18  person  with  respect  to  whom  a  tax  is  imposed 

19  under  section  4001  for  any  taxable  period  on 

20  any   taxable   transaction   described   in   para- 

21  graph    (1)    of   section    4003(a),    such    person 

22  shall  make  quarterly  deposits  of  the  estimat- 

23  ed  amount  of  such  tax  for  the  succeeding  tax- 

24  able  period. 
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i  "(2)   Special   rule   for   ist  taxable 

2  PERIOD. — Notwithstanding    paragraph    (1),    a 

3  deposit  shall  be  required  for  the  first  taxable 

4  period  of  any  taxable  person  to  which  this 

5  chapter  applies  if  the  gross  receipts  of  such 

6  person  during  the  first  taxable  year  ending 

7  before  such  taxable  period  from  the  sale  or 

8  leasing  of  tangible  personal  property  manu- 

9  factured  by  such  person  exceed  $50,000,000. 

10  "SEC.  4023.  REGULATIONS. 

11  "The  Secretary  shall  prescribe  such  regula- 

12  tions  as  may  be  necessary  to  carry  out  the  pur- 

13  poses  of  this  chapter. 

14  "Subchapter  E— Definitions;  Special  Rules 

"Sec.  4031.  Definitions;  special  rules. 
15    "SEC.  4031.  DEFINITIONS;  SPECIAL  RULES. 

16  "(a)  Manufacturing.— For  purposes  of  this 

17  chapter — 

18  "(1)  Production  included.— The  term 

19  *  manufacturing'   includes   the   production   of 

20  tangible  personal  property,  including  raw  ma- 

21  terials. 

22  "(2)  Certain  activities  not  included 

23  IN  MANUFACTURING.— The  term  'manufactur- 

24  ing*  does  not  include — 
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1  "(A)  the  furnishing  of  services  inci- 

2  dental    to    storage    or   transportation    of 

3  property, 

4  "(B)  the  preparation  of  food  in  a  res- 

5  taurant    or    other    retail    food    establish- 

6  ment,  or 

7  "(C)    the    incidental    preparation    of 

8  property  by  a  retailer  or  wholesaler  (in- 

9  eluding  routine  assemblage). 

10  "(b)  Manufacturer.-— The  term  'manufactur- 

11  er'   includes   any   producer   of  tangible   personal 

12  property  (including  raw  materials),  but  does  not 

13  include   any   person   conducting   an   activity   de- 

14  scribed  in  subsection  (a)(2). 

15  "(c)  PERSON.— For  purposes  of  this  chapter, 

16  the    term    'person'    includes    any    governmental 

17  entity. 

18  "(d)  United  States.— For  purposes  of  this 

19  chapter,  the  term  'United  States',  when  used  in  a 

20  geographical  sense,  includes  a  Commonwealth  and 

21  any  possession  of  the  United  States. 

22  "(e)   Tangible   Personal   Property.— For 

23  purposes  of  this  chapter,  the  term  'tangible  per- 

24  sonal  property'  does  not  include  unprocessed  agri- 

25  cultural  products  or  unprocessed  food  products. 
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i         "(f)    Unprocessed    Agricultural    Prod- 

2  UCTS. — The  term  'unprocessed  agricultural  prod- 

3  uct'  includes  timber  and  fish. 

4  "(g)   Customs  Territory   of  the   United 

5  States.— The    term    'customs    territory    of    the 

6  United  States'  has  the  meaning  given  such  term  by 

7  headnote  2  of  the  General  Headnotes  and  Rules  of 

8  Interpretation    of   the    Tariff    Schedules    of   the 

9  United  States  (19  U.S.C.  1202). 

io         "(h)  Tax  on  Import  in  Addition  to  Duty.— 

11  The  tax  imposed  by  section  4001  on  the  importing 

12  of  any  tangible  personal  property  shall  be  in  addi- 

13  tion  to  any  duty  imposed  on  such  importation. 

14  "(i)  Disposition  of  Revenues  From  Puerto 

15  Rico  and  the  Virgin  Islands.— The  provisions 

16  of  subsections  (a)(3)  and  (b)(3)  of  section  7652  and 

17  any  similar  provision  of  law  which  requires  an  in- 

18  ternal  revenue  tax  collected  by  the  United  States 

19  to  be  paid  to  a  Commonwealth  or  possession  of  the 

20  United  States  shall  not  apply  to  any  tax  imposed 

21  by  section  4001.". 

22  (b)  Application  of  Certain  Penalties.— 

23  (1)  Failure  to  file  return  or  pay 

24  TAX.— Paragraph  (1)  of  section  6651(a)  (relat- 

25  ing  to  addition  to  tax)  is  amended  by  insert- 
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1  ing    "section    4022    (relating    to    Superfund 

2  excise  tax),"  before  "subchapter  A  of  chapter 

3  51". 

4  (2)       Negligence       penalty.— Section 

5  6653(a)  (relating  to  negligence  or  intentional 

6  disregard  of  rules  and  regulations)  is  amend- 

7  ed— 

8  (A)  by  inserting  ",  by  chapter  30  (re- 

9  lating  to   Superfund   excise   tax),"   after 

10  "subtitle  B"  in  paragraph  (1)  thereof,  and 

11  (B)  by  striking  out  "Windfall  Profit" 

12  in  the  heading  thereof  and  inserting  in 

13  lieu  thereof  "Certain  Excise". 

14  (3)  Failure  to  make  deposits.— Section 

15  6656  (relating  to  failure  to  make  deposit  of 

16  taxes  or  overstatement  of  deposits)  is  amend- 

17  ed  by  adding  at  the  end  thereof  the  following 

18  new  subsection: 

19  "(c)  Special  Rule  for  Superfund  Excise 

20  TAX. — For  purposes  of  subsection  (a),  in  the  case 

21  of  the  tax  imposed  by  section  4001,  the  tax  re- 

22  quired  to  be  deposited  shall  be  equal  to  the  lesser 

23  of— 

24  "(1)  90  percent  of  the  tax  imposed  by  sec- 

25  tion  4001  during  the  taxable  period  on  tax- 
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1  able  transactions  described  in  paragraph  (1) 

2  of  section  4003(a),  or 

3  "(2)    the    amount   of   such   tax    imposed 

4  during  the  preceding  taxable  period  (deter- 

5  mined  on  an  annual  basis). 

6  Paragraph  (2)  shall  not  apply  if  no  tax  was  im- 

7  posed  during  the  preceding  taxable  period.". 

8  (c)    Clerical    Amendment.— The    table    of 

9  chapters  for  subtitle  D  is  amended  by  inserting 

10  before  the  item  relating  to  chapter  31  the  follow- 

1 1  ing  new  item: 

"Chapter  30.  Superfund  excise  tax.". 

12  (d)  Effective  Dates.— 

13  (1)  In  general.— Except  as  provided  in 

14  this  subsection,  the  amendments  made  by  this 

15  section  shall  apply  with  respect  to  taxable 

16  amounts  received   in  taxable  periods  begin- 

17  ning  after  December  31,  1985. 

18  (2)  Special  rule  for  imports.— In  the 

19  case  of  imports,  the  amendments   made  by 

20  this  section  shall  apply  to  articles  entered,  or 

21  withdrawn  from  warehouse,  for  consumption 

22  after  December  31,  1985. 

23  (3)  Special  rule  for  taxable  period 

24  INCLUDING  JANUARY   1,   1985.— In  the  case  of 

25  any  taxable  period  which  begins  before  Janu- 

•  S  51  RS2 


981 


151 

1  ary  1,  1985,  and  ends  after  January  1,  1985, 

2  the  tax  imposed  by  section  4001  of  the  Inter- 

3  nal  Revenue  Code  of  1954  (and  the  credit  al- 

4  lowable  under  section  4013  of  such  Code)  for 

5  such    taxable    period    shall    be    equal    to    an 

6  amount  which  bears  the  same  ratio  to  the 

7  amount  of  such  tax  (and  credit)  for  such  tax- 

8  able  period  (determined  as  if  such  tax  and 

9  credit  had  been  in  effect  for  the  entire  tax- 

10  able  period)  as — 

11  (A)  the  number  of  days  in  such  tax- 

12  able    period    after    December    31,    1985, 

13  bears  to 

14  (B)  the  number  of  days  in  such  tax- 

15  able  period. 

16  SEC.  204.  HAZARDOUS  SUBSTANCE  SUPERFUND. 

17  (a)  In  General.— Subchapter  A  of  chapter  98 

18  (relating    to    establishment    of    trust    funds)    is 

19  amended  by  adding  at  the  end  thereof  the  follow- 

20  ing  new  section: 

21  "SEC.  9505.  HAZARDOUS  SUBSTANCE  SUPERFUND. 

22  "(a)  Creation  of  Trust  Fund.— There  is  es- 

23  tablished  in  the  Treasury  of  the  United  States  a 

24  trust  fund  to  be  known  as  the  'Hazardous  Sub- 

25  stance  Superfund'  (hereinafter  in  this  section  re- 
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1  f erred  to  as  the  'Superfund'),  consisting  of  "such 

2  amounts  as  may  be — 

3  "(1)    appropriated   to   the   Superfund   as 

4  provided  in  this  section,  or 

5  "(2)  credited  to  the  Superfund  as  provid- 

6  ed  in  section  9602(b). 

7  "(b)  Transfers  to  Superfund.— 

8  "(1)  IN  GENERAL.— There  are  hereby  ap- 

9  propriated  to  the  Superfund  amounts  equiva- 
10  lent  to- 
ll "(A)  the  taxes  received  in  the  Treas- 

12  ury  under  section  4001   (relating  to  Su- 

13  perfund  excise  tax), 

14  "(B)  the  taxes  received  in  the  Treas- 

15  ury  under  section  4611  or  4661  (relating 

16  to  taxes  on  petroleum  and  certain  chemi- 

17  cals), 

18  "(C)  amounts  recovered  on  behalf  of 

19  the  Superfund  under  the  Comprehensive 

20  Environmental  Response,  Compensation, 

21  and  Liability  Act  of  1980  (hereinafter  in 

22  this  section  referred  to  as  'CERCLA'), 

23  "(D)  all  moneys  recovered  or  collect- 

24  ed    under    section    311(b)(6)(B)    of    the 

25  Clean  Water  Act, 
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1  "(E)  penalties  assessed  under  title  I 

2  of  CERCLA,  and 

3  "(F)  punitive  damages  under  section 

4  107(c)(3)  of  CERCLA. 

5  "(2)     Transfer     of     certain     other 

6  FUNDS.— There    shall    be    transferred    to    the 

7  Superfund — 

8  "(A)  the  amounts  appropriated  under 

9  section   504(b)   of  the   Clean   Water  Act 

10  during  any  fiscal  year,  and 

11  "(B)  the  unobligated  balance  in  the 

12  Post-closure  Liability  Trust  Fund  as  of 

13  October  1,  1985. 

14  "(c)  Expenditures  From  the  Superfund.— 

15  "(1)  In  general.— Amounts  in  the  Su- 

16  perfund  shall  be  available  in  connection  with 

17  releases  or  threats  of  releases  of  hazardous 

18  substances    into    the    environment    only    for 

19  purposes  of  making  expenditures  which  are 

20  described  in  section  111  of  CERCLA  (other 

21  than  subsection  (j)  thereof)  as  in  effect  on 

22  the  date  of  the  enactment  of  the  Superfund 

23  Improvement  Act  of  1985,  including — 

24  "(A)  response  costs, 
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1  "(B)  claims  asserted  and  compensa- 

2  ble  but  unsatisfied  under  section  311  of 

3  the  Clean  Water  Act, 

4  "(C)  claims  for  injury  to,  or  destruc- 

5  tion  or  loss  of,  natural  resources,  and 

6  "(D)  related  costs  described  in  sec- 

7  tion  111(c)  of  CERCLA  (other  than  para- 

8  graph  (7)  thereof). 

9  "(2)  Limitations  on  expenditures.— At 

10  least  85  per  centum  of  the  amounts  appropri- 

11  ated  to  the  Response  Trust  Fund  shall  be  re- 

12  served — 

13  "(A)    for   the    purposes    specified    in 

14  paragraphs   (1),   (2),   and   (4)   of  section 

15  111(a)  of  CERCLA,  and 

16  "(B)  for  the  repayment  of  advances 

17  made   under   subsection   (d),   other  than 

18  advances  subject  to  the  limitation  of  sub- 

19  section  (d)(2)(B). 

20  "(d)  Authority  to  Borrow.— 

21  "(1)  In  general.— There  are  authorized 

22  to  be  appropriated  to  the  Superfund,  as  re- 

23  payable  advances,  such  sums  as  may  be  nec- 

24  essary  to  carry  out  the  purposes  of  the  Super- 

25  fund. 
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i  ""(2)  Limitations  on  advances  to  su- 

2  PERFUND.— 

3  "(A)    Aggregate    advances.— The 

4  maximum  aggregate  amount  of  repayable 

5  advances  to  the  Superfund  which  is  out- 

6  standing  at  any  one  time  shall  not  exceed 

7  an  amount  which  the  Secretary  estimates 

8  will  be  equal  to  the  sum  of  the  amounts 

9  described  in  paragraph  (1)  of  subsection 

10  (b)  which  will  be  transferred  to  the  Su- 

11  perfund  during  the  following  12  months. 

12  "(B)      Advances      for      certain 

13  COSTS. — The  maximum  aggregate  amount 

14  advanced  to  the  Superfund  which  is  out- 

15  standing  at  any  one  time  for  purposes  of 

16  paying  costs  other  than  costs  described 

17  in    section    111     (a)(1),    (2),    or    (4)    of 

18  CERCLA  shall  not  exceed  15  percent  of 

19  the  amount  of  the  estimate  made  under 

20  subparagraph  (A). 

21  "(C)     Final     repayment.— No     ad- 

22  vance   shall   be   made  to   the   Superfund 

23  after    September    30,    1990,    and    all    ad- 

24  vances  to  such  Fund  shall  be  repaid  on 

25  or  before  December  31,  1990. 
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i  "(3)  Repayment  of  advances.— 

2  "(A)   In   general.— Advances   made 

3  pursuant    to    this    subsection    shall    be 

4  repaid,   and   interest   on   such   advances 

5  shall  be  paid,  to  the  general  fund  of  the 

6  Treasury  when  the  Secretary  determines 

7  that  moneys  are  available  for  such  pur- 

8  poses  in  the  Superfund  (or  when  required 

9  by  paragraph  (2)(C». 

10  "(B)  Rate  of  interest.— Interest  on 

11  advances  made  pursuant  to  this  subsec- 

12  tion  shall  be  at  a  rate  determined  by  the 

13  Secretary  of  the  Treasury  (as  of  the  close 

14  of    the    calendar    month    preceding    the 

15  month  in  which  the  advance  is  made)  to 

16  be  equal  to  the  current  average  market 

17  yield  on  outstanding  marketable  obliga- 

18  tions  of  the  United  States  with  remaining 

19  periods   to   maturity   comparable  to  the 

20  anticipated  period  during  which  the  ad- 

21  vance  will  be  outstanding  and  shall  be 

22  compounded  annually. 

23  "(e)  Liability  of  United  States  Limited  to 

24  Amount  in  Trust  Fund.— 
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1  "(1)    General   rule.— Any   claim   filed 

2  against  the  Superfund  may  be  paid  only  out 

3  of  the  Superfund. 

4  "(2)  Coordination  with  other  provi- 

5  SIONS.— Nothing  in   CERCLA   or  the   Super- 

6  fund   Improvement  Act   of  1985   (or   in   any 

7  amendment   made   by    either   of   such   Acts) 

8  shall  authorize  the  payment  by  the  United 

9  States  Government  of  any  amount  with  re- 

10  spect  to  any  such  claim  out  of  any  source 

1 1  other  than  the  Superfund. 

12  "(3)  Order  in  which  unpaid  claims 

13  ARE  TO  BE  PAID.— If  at  any  time  the  Super- 

14  fund  is  unable  (by  reason  of  paragraph  (1)) 

15  to  pay  all  of  the  claims  payable  out  of  the  Su- 

16  perfund  at  such  time,  such  claims  shall,  to 

17  the  extent  permitted  under  paragraph  (1),  be 

18  paid  in  full  in  the  order  in  which  they  were 

19  finally  determined.". 

20  (b)  Conforming  Amendments.— 

21  (1)    Subtitle    B    of  the    Hazardous    Sub- 

22  stance  Response  Revenue  Act  of  1980  (relat- 

23  ing  to  establishment  of  Hazardous  Substance 

24  Response  Trust  Fund)  is  hereby  repealed. 
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1  — —        (2)  Paragraph  (11)  of  section  101  of  the 

2  Comprehensive      Environmental      Response, 

3  Compensation,  and  Liability  Act  of  1980  is 

4  amended  to  read  as  follows: 

5  "(11)  'Fund'  or  'Trust  Fund'  means  the 

6  Hazardous  Substance  Superfund  established 

7  by  section  9505  of  the  Internal  Revenue  Code 

8  of  1954;". 

9  (c)  Clerical  Amendment.— The  table  of  sec- 

10  tions  for  subchapter  A  of  chapter  98  is  amended  by 

1 1  adding  at  the  end  thereof  the  following  new  item: 

"Sec.  9505.  Hazardous  Substance  Superfund." 

12  (d)  Effective  Date.— 

13  (1)  IN  GENERAL.— The  amendments  made 

14  by  this  section  shall  take  effect  on  October  1, 

15  1985. 

16  (2)   Superfund   treated   as   continu- 

17  ATION  OF  OLD  TRUST  FUND.— The  Hazardous 

18  Substance     Superfund.    established     by     the 

19  amendments   made  by  this   section   shall  be 

20  treated  for  all  purposes  of  law  as  a  continu- 

21  ation  of  the  Hazardous  Substance  Response 

22  Trust  Fund  established  by  section  221  of  the 

23  Hazardous  Substance  Response  Revenue  Act 

24  of  1980.  Any  reference  in  any  law  to  the  Haz- 

25  ardous  Substance  Response  Trust  Fund  es- 
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1  tablished  by  such  section  221  shall  be  deemed 

2  to  include  (wherever  appropriate)  a  reference 

3  to  the  Hazardous  Substance  Superfund  estab- 

4  lished  by  the  amendments  made  by  this  sec- 

5  tion. 

6  SEC.  205.  REPEAL  OF  POST-CLOSURE  TAX  AND  TRUST  FUND. 

7  (a)  Repeal  of  Tax.— 

8  (1)  Subchapter  C  of  chapter  38  (relating 

9  to   tax   on   hazardous   wastes)   is   hereby   re- 

10  pealed. 

11  (2)   The   table    of   subchapters   for   such 

12  chapter  38   is   amended  by  striking  out  the 

13  item  relating  to  subchapter  C. 

14  (b)  Repeal  of  Trust  Fund.— Section  232  of 

15  the  Hazardous  Substance  Response  Revenue  Act 

16  of  1980  is  hereby  repealed. 

17  (c)  Effective  Date.— The  amendments  made 

18  by  this  section  shall  take  effect  on  October  1,  1985. 

19  SEC.  206.  INDUSTRIAL  DEVELOPMENT  BONDS  FOR  HAZARD- 

20  OUS  WASTE  TREATMENT  FACILITIES. 

21  (a)  In  General.— Paragraph  (4)  of  section 

22  103(b)   (relating  to   certain   exempt  activities)   is 

23  amended — 

24  (1)   by   inserting   ",   facilities   subject   to 

25  final  permit  requirements  under  subtitle  C  of 
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1  title  II  of  the  Solid  Waste  Disposal  Act  for 

2  the    treatment    of   hazardous    waste,"    after 

3  "solid  waste  disposal  facilities"  in  subpara- 

4  graph  (E),  and 

5  (2)  by  adding  at  the  end  thereof  the  fol~ 

6  lowing  new  sentence:  "For  purposes  of  sub- 

7  paragraph    (E),    the    terms    'treatment*    and 

8  'hazardous  waste'  have  the  meanings  given  to 

9  such  terms  by  section  1004  of  the  Solid  Waste 

10  Disposal  Act.". 

1 1  SEC.  207.  REPORT  ON  METHODS  OF  FUNDING  SUPERFUND. 

12  Not  later  than  January  1,  1988,  the  Comptrol- 

13  ler  General  of  the  United  States  or  his  delegate 

14  shall  study  and  report  to  the  Committee  on  Fi- 

15  nance  of  the  Senate  and  the  Committee  on  Ways 

16  and  Means  of  the  House  of  Representatives  with 

17  respect  to  various  methods  of  funding  the  Hazard- 

18  ous  Substances  Superfund,  including  a  study  of 

19  the  effect  of  taxes  on  the  generation  and  disposal 

20  of  hazardous  wastes. 
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[From  the  Congressional  Record,  Sept.  16,  1985, 
p.  S11549] 


ORDER  OP  PROCEDURE  ON 
TUESDAY 

Mr.  SIMPSON.  Mr.  President, 
having  conferred  previously  with  the 
Democratic  leader,  I  ask  unanimous 
consent  that,  at  the  hour  of  10  a.m., 
on  Tuesday,  September  17,  the  Senate 
begin  consideration  of  S.  51,  Super- 
fund,  for  the  purpose  of  debate  only.  I 
further  ask  unanimous  consent  that 
the  Senate  then  stand  in  recess  be- 
tween the  hours  of  12  noon  and  2  p.m. 
on  Tuesday,  September  17,  1985. 

Mr.  BYRD.  Mr.  President,  reserving 
the  right  to  object,  and  I  will  not 
object,  the  control  of  the  time  on  the 
amendments  specificated  would  be  in 
accordance  with  the  usual  form,  I 
would  assume. 

Mr.  SIMPSON.  Mr.  President,  the 
control,  is  the  Senator  referring  to  the 
manager's  control  of  the  amendment 
in  the  discussion? 

Mr.  BYRD.  The  authors  of  the 
amendments  and  the  manager,  if  the 
manager  is  opposed. 

Mr.  SIMPSON.  Mr.  President,  yes. 

The  PRESIDING  OFFICER.  Is 
there  further  reservation? 

Mr.  BYRD.  I  remove  my  reservation. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 


ORDERS  FOR  TUESDAY 
Mr.  SIMPSON.  Mr.  President,  after 
conferring  with  the  Democratic  leader, 
I  ask  unanimous  consent  that  once  the 
Senate  completes  its  business  today,  it 
stand  in  recess  until  the  hour  of  9 
a.m.,  on  Tuesday,  September  17,  1985. 
I  further  ask  unanimous  consent 
that,  following  the  two  leaders  under 
the  standing  order,  there  be  special 
orders  in  favor  of  the  following  Sena- 
tors for  not  to  exceed  15  minutes  each: 
Senator  Proxmire  and  Senator  Hart. 

Following  the  special  orders  just 
identified,  I  ask  unanimous  consent 
that  there  be  a  period  for  the  transac- 
tion of  routine  morning  business  not 
to  extend  beyond  the  hour  of  10  a.m., 
with  statements  limited  therein  to  5 
minutes  each. 

By  unanimous  consent,  at  10  a.m.. 


the  Senate  will  begin  2  hours  of 
debate  on  S.  51,  Super  fund.  The 
Senate  will  stand  in  recess  between 
the  hours  of  12  noon  and  2  p.m.  on 
Tuesday  for  the  weekly  party  caucus 
and  luncheon. 

The  PRESIDING  OFFICER.  Is 
there  objection? 

Mr.  BYRD.  Mr.  President,  it  is  un- 
derstood that  the  last  two  sentences 
are  not  a  part  of  the  request. 

Mr.  SIMPSON.  I  have  not  propound- 
ed those,  Mr.  President. 

The  PRESIDING  OFFICER-  With- 
out objection,  it  is  so  ordered. 

Mr.  SIMPSON.  For  purposes  of  in- 
formation, under  the  previous  unani- 
mous-consent order,  we  will  go  into 
the  debate  with  the  five  rollcall  votes 
in  relation  to  S.  1200,  the  immigration 
bill,  to  occur  in  the  sequence  ordered. 
Additional  rollcall  votes  can  be  expect- 
ed throughout  Tuesday's  session. 

I  wish  to  thank  very  much  the 
Democratic  leader  for  his  help  and  as- 
sistance in  reaching  this  accommoda- 
tion. A  little  bit  of  acceleration  is 
deeply  appreciated  by  the  managers 
on  both  sides  of  the  aisle.  I  thank  the 
Senator  very  much. 

Mr.  BYRD.  Mr.  President,  the  dis- 
tinguished Senator  is  welcome.  I  am 
happy  to  be  able  to  cooperate. 
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[From  the  Congressional  Record,  Sept.  17,  1985 
pp.  S11563-S11564,  Sll 5 7 7 -S115 90 ,  S11617-11623 


SUPERFUND  IMPROVEMENT  ACT 
OP  1985 

The  PRESIDING  OFFICER.  Under 
the  previous  order,  the  hour  of  10  a.m. 
having  arrived,  the  Senate  will  now 
proceed  to  the  consideration  of  S.  51 
for  purposes  of  debate  only. 

The  clerk  will  state  the  bill  by  title. 

The  assistant  legislative  clerk  read 
as  follows: 

A  bill  (S.  51)  to  extend  and  amend  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 
and  for  other  purposes'. 

The  Senate  proceeded  to  consider 
the  bill  which  had  been  reported  from 
the  Committee  on  Environment  and 
Public  Works,  with  an  amendment  to 
strike  out  all  after  the  enacting  clause, 
and  insert  the  following,  and  from  the 
Committee  on  Finance,  with  amend- 
ments, as  follows: 

******* 

[NOTE. -The    bill,    as 

reported,  is  previously 

reproduced  and  may  be 

found  at  p.  831. ] 

******* 

Mr.  STAFFORD.  Mr.  President,  the 
bill  now  before  the  Senate  has  been 
considered  by  three  committees:  The 
Committee  on  Environment  and 
Public  Works,  which  I  am  privileged  to 
chair;  the  Committee  on  Finance:  and, 
the  Committee  on  Judiciary.  I  am 
pleased  to  say  that  S.  51.  was. dis- 
charged from  one  of  those  committees 
and  reported  favorably  from  each  of 
the  other  two  with  only  one  dissenting 
vote. 

This  bill  enjoys  broad  support 
among  both  Members  of  the  Senate 
and  outside  groups  with  an  interest  in 
the  Superfund  Program.  One  reason 
this  bill  enjoys  such  support  is  because 
it  is  a  moderate  proposal  which  makes 
only  modest  changes  in  a  vitally  neces- 
sary law. 

The  reason  we  are  proposing  only 
modest  changes  is  because  Superfund 
is  a  fundamentally  sound  law  which 
now  is  working  well.  What  it  needs 


most  is  more  money  and  more  time. 
Those  are  the  two  essential  elements 
of  S.  51. 

PURPOSE  AND  SUMMARY 

S.  51,  as  amended,  amends  the  Com- 
prehensive Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  to  provide  $7.5  billion  in  addition- 
al funding  over  a  5-year  period. 

The  overriding  purpose  of  S.  51  is  to 
expand  and  accelerate  the  Federal 
Government's  program  to  clean  up 
and  otherwise  protect  the  public 
health  and  environment  from  releases 
of  hazardous  substances  and  wastes. 
To  this  end,  S.  51  not  only  provides  ad- 
ditional money  and  time,  but  makes 
changes  in  the  law  which  improve  the 
pace  and  direction  of  those  cleanup  ef- 
forts. 

I  hope  additional  improvements  can 
be  made  on  the  floor  through  a  series 
of  amendments  I  intend  to  offer.  Title 
I  of  the  bill  establishes  cleanup  stand- 
ards to  be  applied  so  that  human 
health  and  the  environment  is  protect- 
ed in  every  circumstance:  a  health  pro- 
gram to  assure  that  at  each  Superfund 
site  a  thorough  review  and  assessment 
is  made  of  the  threats  posed  to  human 
health:  a  chemicals  testing  program  to 
develop  adequate  information  on  fre- 
quently encountered  hazardous  sub- 
stances: and  a  grant  program  to  assist 
States  that  wish  to  establish  demon- 
stration systems  of  assistance  for  vic- 
tims of  hazardous  substances  and 
wastes. 

BACKGROUND  AND  NEED 

The  modern  chemicals  technology 
which  has  contributed  so  greatly  to 
this  Nation's  standard  of  living  has 
also  left  a  legacy  of  hazardous  sub- 
stances and  wastes  which  pose  a  seri- 
ous threat  to  human  health  and  the 
environment.  By  some  estimates,  there 
are  over  20,000  abandoned  hazardous 
waste  sites  in  the  United  States.  In 
large  areas,  drinking  water  supplies 
are  contaminated  by  synthetic  organic 
chemicals,  including  a  large  number  of 
supplies  which  rely  upon  groundwater, 
a  resource  generally  thought  to  be 
safe  from  contamination.  Unfortu- 
nately, the  Environmental  Protection 
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Agency  estimates  that  for  ground 
water  systems  serving  less  than  10,000 
persons,  1  of  every  6  supplies  is  con- 
taminated by  volatile  organic  chemi- 
cals and  nearly  1  of  every  3  of  the 
larger  systems. 

It  was  to  deal  with  such  problems 
that  the  Congress  enacted  the  Com- 
prehensive Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  which  quickly  came  to  be  known 
as  the  "Superfund."  The  law  author- 
ized a  5-year,  $1.6 -bill ion  program  to 
clean  up  releases  of  hazardous  sub- 
stances, pollutants  and  contaminants. 
It  also  created  a  new  health  agency, 
the  Agency  for  Toxic  Substances  and 
Disease  Registry,  located  within  the 
Department  of  Health  and  Human 
Services.  The  bulk  of  the  cleanup  pro- 
gram, however,  was  delegated  to  the 
Environmental  Protection  Agency. 

During  the  5  years  which  have 
passed  since  enactment  of  the  Super- 
fund  law,  public  concern  has  intensi- 
fied. In  some  areas  and  States,  public 
opinion  polls  show  that  the  public  is 
more  concerned  over  the  problem  of 
hazardous  substances  and  wastes  than 
any  other  domestic  issue. 

The  Environmental  Protection 
Agency  has  now  embarked  on  a  pro- 
gram to  clean  up  115  Superfund  sites 
per  year  and  estimates  that  it  will  be 
called  upon  to  react  to  up  to  200  emer- 
gencies annually.  The  Assistant  Ad- 
ministrator has  testified  that  a  5-year 
extension  of  this  program  would  re- 
quire an  additional  $5.3  billion.  But 
this  estimate  fails  to  take  into  account 
other  important  and  substantial  de- 
mands on  the  fund.  It  does  not,  for  ex- 
ample, allow  leeway  for  the  payment 
of  any  claims  for  natural  resource 
damages,  one  of  the  law's  most  impor- 
tant, but  still  unimplemented,  compo- 
nents. The  estimate  also  does  not 
allow  any  room  for  increase  in  the  cost 
of  cleanup  per  site  beyond  the  current 
estimate,  even  though  the  Agency's 
previous  projections  have  climbed  in 
the  past  4  years  from  $2.5  million  per 
site  to  $6.5  million  in  1984  and,  most 
recently,  $8.3  million.  Finally,  the 
estimate  assumes  that  between  now 
and  1990,  which  is  the  expiration  date 
of  the  5-year  extension,  there  will  be 
no  inflation.  Based  on  this,  it  seems 
clear  that  even  a  simple  extension  of 
the  current  program  will  require  sub- 
stantially more  than  $5.2  billion.  With 
the  addition  of  new  responsibilities  in 
this  Mil  (estimated  by  the  Agency  to 
cost  $1  to  $1.5  billion  over  5  years),  the 


committee  concluded  that  an  appro- 
priate 5-year  funding  level  was  $7.5  bil- 
lion, as  contained  in  the  reported  bill 

The  Comprehensive  Environmental 
Response,  Compensation,  and  liability 
Act  of  1980  was  designed  to  help  ad- 
dress maay  of  the  problems  faced  by 
our  country  as  a  result  of  toxic  chemi- 
cal contamination.  The  statute  does 
not  and  is  not  intended  to  replace 
other  laws  which  provide  the  regula- 
tory foundations  to  address  a  variety 
of  these  toxic  chemical  concerns  or 
provide  victims  with  the  rights  to  re- 
cover for  damages,  or  obtain  other 
relief.  The  existing  statute  and  this  re- 
authorization are  structured  to  com- 
plement these  laws  and  add  to  the 
remedies  available  to  injured  parties 
and  other  citizens. 

The  Superfund  is  founded  on  certain 
fundamental  objectives.  These  are: 

First,  it  is  to  provide  ample  Federal, 
State  and  citizen  authority  for  clean- 
ing up  and  preventing  releases  of  haz- 
ardous substances,  pollutants  and  con- 
taminants. 

Second,  it  is  to  assure  that  those  re- 
sponsible for  any  damage,  contamina- 
tion, environmental  harm  or  injury 
from  hazardous  substances  bear  the 
costs  of  their  actions  and  do  not  trans- 
fer them  to  others,  whether  through 
contract,  sale,  transportation,  disposal, 
or  otherwise; 

Third,  it  provides  a  fund  to  finance 
response  actions  where  a  responsible 
party  does  not  clean  up,  cannot  be 
found  or  cannot  pay.  This  fund  has 
been  based  primarily  on  contributions 
from  those  who  have  been  generally 
associated  with  such  problems  in  the 
past  and  who  today  profit  from  prod- 
ucts and  services  associated  with  such 
substances;  and 

Fourth,  to  provide  adequate  compen- 
sation to  those  who  have  suffered  eco- 
nomic health,  natural  resource,  and 
other  damages. 

If  these  objectives  can  be  and  are  re- 
alized through  administration  of  the 
law,  both  by  the  executive  branch  and 
the  judicial  branch,  the  major  objec- 
tive of  the  statute  will  be  accom- 
plished: To  provide  an  incentive  to 
those  who  manage  hazardous  sub- 
stances or  are  responsible  for  contami- 
nating sites  to  avoid  releases  and  to 
make  maximum  effort  to  clean  up  or 
to  mitigate  the  effects  of  any  such  re- 
lease. 

Both  the  President  and  the  courts 
should  constantily  bear  in  mind  that 
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tMs  is  a  law  directed  at  all  toxic 
threats,  whether  air.  water,  or  waste, 
and  without  regard  to  the  specific  use 
if  any,  to  which  the  chemical  or  orga- 
nism was  to  be  used;  pesticides  are  cov- 
ered as  well  as  PCB's,  mining  wastes  as 
well  as  spent  solvents,  and  organisms 
as  well  as  chemicals.  Individuals  and 
society  are  to  be  protected  from  all  of 
these  and  made  whole  when  protec- 
tion has  failed. 

FTJflUiMG  LEVEL 

A  great  deal  of  the  debate  over  Su- 
perfund's  eventual  cost  has  centered 
on  the  number  of  sites  that  will,  upon 
inspection,  exceed  the  EPA  threshold 
score  and,  as  a  result,  be  listed  on  the 
National  Priorities  list.  As  of  April  10, 
1985,  a  total  of  540  sites  had  been 
listed  and  an  additional  276  had  been 
proposed  for  listing.  The  EPA  esti- 
mates that  a  total  of  1.800  sites  will 
eventually  be  listed  on  the  NPL.  but 
concedes  in  its  recent  report  to  Con- 
gress (the  "301"  studies)  that  "if  EPA 
were  to  undertake  a  targeted,  system- 
atic discovery  and  investigation  effort 

•  •  *  the  size  of  the  program  could  in- 
crease substantially."  After  identifying 
several  categories  of  sites  that  have 
not  been  targeted  (such  as  municipal 
landfills,  mining  waste  sites,  and  leak- 
ing underground  storage  tanks),  the 
report  concludes  that  "if  even  a  small 
fraction  of  these  sites  requires  Super- 
fund  response,  then  funding  needed  to 
address  them  would  overwhelm  the 
central  estimates  currently  projected 
for  the  Superfund  program." 

The  administration  requested,  but 
the  Committee  on  Environment  and 
Public  Works  rejected,  a  request  that 
the  law  be  extended  for  5  years  at  a 
cost  of  only  $5.3  billion.  Several  relat- 
ed factors  were  cited  by  the  adminis- 
tration in  support  of  a  relatively 
slower  pace  of  spending.  First,  it  as- 
serted that  if  the  program  were  ex- 
panded too  quickly,  money  would  be 
wasted  because  of  inability  to  manage 
the  quality  of  the  work  performed. 
Second,  according  to  EPA  Administra- 
tor Lee  Thomas,  "the  inability  of  the 
analytical  laboratory  industry  to  fur- 
ther increase  its  capacity  for  organic 
sample  analysis  and  high  hazard 
sample  analysis  constitutes  another 
major  limitation  on  more  expansion 

•  •  V  Third,  according  to  EPA's  "301- 
studies,  "there  is  concern  about  the 
extent  to  which  fully  permitted  treat- 
ment, storage  and  disposal  facilities 
will  be  available  to  dispose  of  Super- 


fund  waste  •  *  *."  Fourth,  the  Admin- 
istrator said  it  has  encountered  a 
shortage  of  experienced  personnei 
with  specialized  skills.  Finally,  the  Ad- 
ministrator asserted  that  the  capacity 
of  the  States  to  provide  f unds  for  their 
share  of  Superfund  activities  would 
constrain. 

The  committee  examined  these  as- 
sertions and  concluded  that  while  they 
did  not  justify,  restraining  Superfund 
to  a  $5.3  billion  level,  they  did  warrant 
a  more  cautious  increase.  Thus,  the 
Committee  on  Environment  and 
Public  Works  reported  S.  51,  as  did  the 
Committee  on  Finance,  with  a  5-y^ar 
level  of  $7.5  billion. 

Mr.  President,  before  commenting 
on  some  of  the  specific  provisions  of  S. 
51  as  reported,  I  would  like  to  make  an 
observation  regarding  the  law's  liabil- 
ity standard. 

Superfund  imposes  a  standard  of 
strict,  joint,  and  several  liability  for 
those  who  manufacture,  transport,  dis- 
pose of,  apply  or  in  any  other  way 
engage  in  activity  which  results  in  the 
release  of  hazardous  substances.  Such 
individuals  are  engaged  in  abnormally 
dangerous  activities  and  should  be 
held  to  the  standard  of  care  which  as- 
sures that  they  exercise  the  highest 
degree  of  care  which  is  possible. 

During  the  reauthorization  of  Su- 
perfund, many  Individuals  and  organi- 
zations sought  to  be  excepted  from 
this  standard  of  liability.  Each  of 
them  made  a  good  case.  Cleanup  con- 
tractors believe  they  should  be  held  to 
a  lesser  standard  because  they  are  en- 
gaged in  a  societally  beneficial  activi- 
ty. Methane  operators  say  the  same, 
as  do  those  individuals  who  neutralize 
or  otherwise  treat  hazardous  waste. 

But  the  truth  of  the  matter  is  that 
we  all  believe  that  we  are  engaged  in 
societally  beneficial  behavior.  Those 
who  manufactured  electronic  compo- 
nents which  were  cleansed  with  sol- 
vents that  contaminated  groundwater 
and  still  later  caused  the  deaths  of 
children  from  juvenile  leukemia  be- 
lieved they  were  engaged  in  societally 
beneficial  behavior,  1  am  sure.  So  did 
chemical  manufacturers  who  produced 
and  sold  the  pesticide  which  now  con- 
taminates the  ground  waters  of  Long 
Island  and  Wisconsin,  I  expect.  Simi- 
larly, the  companies  which  owned  and 
operated  the  smelters  whose  emissions 
poisoned  the  nervous  systems  of 
nearby  children  probably  thought 
that  they  were  contributing  to  the  na- 
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tional  security  of  the  United  States. 
And  in  each  case  they  may  be  correct. 

The  issue  is  not  whether  the  activity 
is  societally  beneficial.  The  issue  is 
whether  it  is  abnormally  dangerous. 
What  the  Congress  declared  in  enact- 
ing the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  was  that  conduct  which  re- 
sults in  the  release  of  hazardous  sub- 
stances into  the  environment  is  an  ab- 
normally dangerous  activity  for  which 
a  person  should  be  held  strictly,  joint- 
ly, and  severally  liable. 

In  some  instances  this  had  led  to  a 
result  which  appears  harsh.  But  the 
alternative  is  even  harsher.  It  may  be 
unfair,  from  a  cleanup  contractor's 
perspective,  for  him  to  be  held  to  the 
CERCLA  standard  of  liability  and 
forced  to  pay  for  personal  injuries. 
But  it  is  even  less  fair  to  say  that 
those  costs  should  be  borne  by  the  vic- 
tims, whose  only  connection  with  the 
enterprise  is  their  injury. 

Is  it  more  fair  for  the  child  stricken 
with  leukemia  to  pay  for  his  medical 
bUls  or  for  the  person  who  released 
the  solvents  to  do  so? 

Is  it  more  fair  for  the  taxpayers  to 
pay  to  cleanse  a  contaminated  aquifer 
or  the  companies  which  deposited  the 
waste  to  do  so? 

My  answer  to  these  questions  is 
simple.  The  person  who  caused  the 
damage  should  bear  the  cost  of  clean- 
ing it  up,  including  the  cost  of  making 
its  victims  whole. 

There  is  one  specific  area  where  this 
subject  has  recurred  time  and  time 
again.  That  is  when  an  individual  is  in 
compliance  with  a  permit.  Polluters 
contend  that  because  they  were  doing 
what  the  law  did  not  prohibit  or  what 
the  law  allowed,  they  should  not  be 
liable. 

It  is  a  bitter  irony  to  this  Senator 
that  the  thousands  of  enterprises  who 
have  sought— sometimes  with  great 
success,  almost  always  with  limited 
success— to  weaken  environmental 
laws  now  constantly  contend  that  they 
should  be  protected  from  liability  by 
compliance  with  the  softened  regula- 
tions. Mining  companies  who  sought 
and  won  an  exemption  from  the  haz- 
ardous waste  requirements  now  seek 
to  be  immunized  from  liability  as  well. 
Chemical  companies  who  sought  to 
make  the  best  available  technology  re- 
quirements of  the  Clean  water  Act 
only  those  which  are  "economically 
achievable"  now  say  that  this  weak- 
ened  requirement   justifies    a    lesser 


standard  of  liability.  Companies  which 
won  relaxation  of  statutory  and  regu- 
latory requirements  for  manufactur- 
ing, transporting,  storing,  and  dispos- 
ing of  poisonous  wastes  because  these 
would  cost  too  much  money  now  seek 
immunity  from  damages  which  result 
from  these  relaxations. 

This  is  understandable.  These  firms 
are  in  the  business  of  making  a  profit, 
which  is  as  it  should  be.  But  they  are 
also  in  the  business  of  handling  mate- 
rials which  can  and  do  have  lethal 
consequences  when  released  into  the 
environment.  The  costs  of  such  re- 
leases should  be  borne  by  them,  so 
they  have  an  incentive  to  avert  and 
minimize  releases  and  harm. 

These  were  the  principles  in  1980, 
and  they  are  embodied  in  S.  51  as  well. 
The  only  change  has  been  with  re- 
spect to  State  and  local  governments. 
Even  that  change  is  very  narrow  and 
justifiable  because  of  the  special 
duties  and  obligations  which  fall  on 
government.  Governments  acquire 
title  or  possession  of  property  involun- 
tarily; banks  and  other  businesses  do 
not.  Governments  are  obliged  to  re- 
spond to  toxic  chemical  emergencies 
to  protect  the  public  health  and 
safety;  chemical  and  other  companies 
are  not.  Governments  could,  if  they  so 
choose,  confer  absolute  immunity  on 
themselves  through  the  exercise  of 
the  sovereign's  prerogative;  individuals 
cannot. 

For  these  reasons  and  others,  the  re- 
ported bill  alters  the  law's  liability 
standards  for  units  of  State  and  local 
government.  But  for  all  others,  the 
standard  remains,  as  it  should,  un- 
changed. 

Mr.  President,  I  would  now  like  to 
explain  a  few  technical  provisions  of  S. 
51  as  reported  from  the  Finance  Com- 
mittee, from  my  committee,  and  after 
review  by  the  Senate  Judiciary  Com- 
mittee. 

ACCESS  AND  INFORMATION  GATHERING 

Section  115  of  the  bill  clarifies  and 
strengthens  the  President's  authority 
under  section  104(e)  of  the  Compre- 
hensive Environmental  Response, 
Compensation  and  Liability  Act  of 
1980  to  gain  access  at  Superfund  sites 
and  to  obtain  information  regarding 
hazardous  substances,  pollutants,  and 
contaminants  associated  with  those 
sites.  It  is  of  critical  importance  be- 
cause the  existing  statute  provides 
access  and  information  gathering  au- 
thority, but  no  explicit  means  to  en- 
force such  authority.  Therefore,  to  en- 
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force  the  authority  the  President  must 
rely  on  other  laws,  which  do  not  neces- 
sarily apply  to  Superfund  substances, 
or*  on  other  provisions  of  CERCLA 
which  provide  implicit  enforcement 
authority.  This  section  of  S.  51  will 
provide  the  President  with  clear  en- 
forcement mechanisms  for  CERCLA 
access  and  information  gathering  au- 
thorities that  are  similar  to  the  au- 
thorities in  other  laws,  such  as  the  Re- 
source Conservation  and  Recovery 
Act. 

Access  sometimes  is  necessary  for 
sampling  to  determine  the  nature  and 
extent  of  the  contamination  or  to  un- 
dertake the  response  action  itself. 
Many  times  response  actions  have 
been  severely  hampered  because  par- 
ties refused  EPA  access  to,  or  adjacent 
to,  the  facility.  Some  examples  include 
Western  Processing  in  Seattle,  WA; 
Stringfellow  in  Glen  Avon,  CA;  OMC 
in  Waukegan,  IL;  Pepper  Steei,  in 
Medley,  FL;  and  many  others.  Fund 
response  action  at  the  New  Lyme  site 
in  Ashtabula  County,  OH,  was  also  de- 
layed because  certain  responsible  par- 
ties refused  to  provide  the  Environ- 
mental Protection  Agency  with  infor- 
mation regarding  the  materials  sent  to 
the  site. 

The  section  contains  several  impor- 
tant changes  to  the  existing  authority, 
including: 

Subsection  (1)  makes  explicit  what 
has  been  implicit:  The  authority  for 
the  President  to  gain  access  or  obtain 
information  for  the  purposes  of  choos- 
ing or  undertaking  a  response  action. 

Subsection  (IK A)  clarifies  and  ex- 
pands the  kinds  of  information  that 
the  President  may  obtain  and  the  par- 
ties from  whom  it  may  be  obtained. 

Subsection  (1KB)  makes  explicit  the 
authority  for  the  President  to  gain 
access  not  just  to  the  Superfund  site 
itself,  but  also  adjacent  to  the  site  or 
to  any  "other  place  or  property"  asso- 
ciated with  the  hazardous  substance?, 
or  where  there  is  a  release  or  threat- 
ened release  or  where  entry  is  needed 
to  properly  determine  or  undertake  a 
response  action. 

Subsection  (IXC)  explicitly  author- 
izes the  President  to  inspect  and 
obtain  samples  from  the  site  itself  or 
other  places  or  locations  where  haz- 
ardous substances  are  suspected  or  are 
located.  Subsection  (1)(B)  and  this 
subsection  are  especially  important  be- 
cause at  many  sites  both  soil  and 
groundwater     contamination     extend 


beyond  the  actual  property  boundaries 
of  the  site.  It  is  necessary  to  determine 
the  extent  of  the  contamination 
before  the  proper  remedy  can  be 
chosen. 

Subsection  (2)  is  the  enforcement 
authority  previously  mentioned.  Sub- 
section (2)(A)  provides  EPA  with  the 
authority  to  issue  administrative 
orders  directing  compliance  with  a  re- 
quest for  access  or  information.  Addi- 
tionally, it  authorizes  EPA  to  ask  that 
the  Department  of  Justice  commence 
a  lawsuit  to  compel  compliance.  Sub- 
section (2KB)  provides  that  in  such  a 
lawsuit  the  court,  in  appropriate  cir- 
cumstances, shall  issue  an  injunction 
prohibiting  interference  with  the  exer- 
cise of  EPA's  authority  or  directing 
compliance  with  an  administrative 
order.  It  also  provides  that  the  court 
may  assess  a  civil  penalty  against  any 
person  failing  to  comply  with  a  re- 
quest or  an  administrative  order. 

These  important  changes  will 
strengthen  EPAs  ability  to  obtain 
consensual  compliance  with  access  or 
information  requests  and  to  obtain 
compliance  through  administrative  or 
judicial  means  when  consent  is  not 
forthcoming.  Moreover,  when  forced 
to  compel  compliance,  EPA's  statutory 
authority  will  be  clear. 

ADMINISTRATIVE  ORDERS 

Section  104(b)  of  the  Comprehensive 
Environmental  Response,  compensa- 
tion and  Liability  Act  of  1980  current- 
ly authorizes  the  President  to  conduct 
a  variety  of  investigations,  studies,  and 
information  gathering  activities.  Re- 
medial investigations  and  feasibility 
studies  [RI/FS],  are  performed  to 
serve  as  the  basis  for  choosing  the  ap- 
propriate extent  of  remedy. 

In  many  circumstances  it  may  be  ap- 
propriate for  potentially  responsible 
parties  to  conduct  the  RI/FS.  They 
are  more  likely  to  conduct  cleanup  if 
they  are  involved  in  the  decision  con- 
cerning the  appropriate  remedy. 

This  amendment  authorizes  the 
President  to  issue  section  104(b)  ad- 
ministrative orders  on  consent  to  these 
parties  for  conduct  of  RI/FS. 

Current  law  authorizes  the  Presi- 
dent to  issue  administrative  orders 
under  section  106  if  there  is  a  finding 
of  "imminent  and  substantial  endan- 
germent". 

Because  section  104(b)  orders  would 
not  require  findings  of  imminent  and 
substantial  endangerment,  their  use 
could  speed  up  the  issuance  of  orders 
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by  avoiding  delay  due  to  debate  over 
the  existence  of  endangerment.  Thus, 
new  104(b)  will  increase  the  likelihood 
that  private  parties  will  agree  to  con- 
duct the  RI/FS. 

Also,  the  Government's  oversight  can 
be  most  effectively  conducted  when 
parties  conducting  the  RI/FS  are  sub- 
ject to  an  administrative  order. 

Finally,  private  party  conduct  of  the 
RI/FS  and  cleanup  will  free  up  Gov- 
ernment resources  to  address  other 
sites. 

FEDERAL  LIEN  PROVISIONS 

The  provisions  of  S.  51  as  reported 
would  impose  a  Federal  lien  for  Gov- 
ernment response  costs  on  real  proper- 
ty subject  to  a  Superfund  cleanup.  A 
statutory  lien  would  allow  the  Federal 
Government  to  recover  the  enhanced 
value  of  the  property  and  thus  prevent 
the  owner  of  the  property  from  realiz- 
ing a  windfall  from  fund  cleanup  and 
restoration  activities.  The  lien  would . 
be  perfected  as  of  the  date  security  in- 
terest holders  learned,  or  should  have 
learned,  of  the  commencement  of  a 
Government  response  action  at  a  Su- 
perfund site. 

New  section  107<m)  does  not  specify 
what  priority  a  Superfund  lien  would 
tiave  with  respect  to  other  liens  or  se- 
curity interests.  This  win  allow  the 
courts  to  decide  the  relative  priority  of 
a  Superfund  lien. 

Mr.  President,  the  bill  now  before 
the  Senate  is  the  product  of  18 
months  of  concerted  effort  by  the 
Committee  on  Environment  and 
Public  Works,  together  with"  5  years  of 
oversight  of  the  Superfund  Program. 
There  has  not  been  any  period  of  time 
since  the  date  of  Superfund's  enact- 
ment on  December  11,  1980,  to  today 
that  the  committee  has  not  devoted 
attention  to  the  important  and  new 
undertaking  by  the  Environmental 
Protection  Agency.  After  a  difficult 
and  at  times  controversial  beginning, 
the  program  has  gathered  momentum 
and  is  soundly  managed.  This  bill  will 
help  increase  that  momentum  and 
cure  the  few  flaws  which  the  commit- 
tee has  uncovered  since  1980.  This  bill 
deserves  the  full  support  of  every 
Member,  regardless  of  philosophy  or 
party,  and  I  hope  and  believe  each  of 
you  will  agree. 

Mr.  President,  I  yield  the  floor. 

Mr.  LAUTENBERG  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  New  Jersey. 


Mr.  LAUTENBERG.  Mr.  President, 
I  am  very  pleased  to  rise  in  support  of 
S.  51,  the  Superfund  Improvement  Act 
of  1985.  It  is  a  special  pleasure  for  me 
to  stand  in  the  well  today,  as  the 
Senate  turns  to  consideration  of  this 
bill.  Since  joining  the  committee,  I 
have  had  no  higher  priority  than 
seeing  the  Senate  strengthen  and 
extend  the  Superfund  Program.    - 

Funding  for  the  Superfund  Program 
will  expire  in  just  14  days.  Superfund 
revenues  are  virtually  depleted  and 
the  Environmental  Protection  Agency 
has  essentially  shut  down  the  pro- 
gram. It  will  obligate  no  new  funds  for 
cleanup  at  our  toxic  waste  sites  until 
the  Congress  reauthorizes  Superfund. 
We  are  at  the  11th  hour  and  we  must 
act  promptly  to  minimize  disruption  to 
the  Superfund  Program. 

Anticipating  this  potential  situation, 
the  senior  Senator  from  Vermont 
brought  a  Superfund  extension  bill  up 
in  the  Environment  and  Public  Works 
Committee  in  1984.  With  his  leader- 
ship, the  committee  reported  a  bill  to 
the  full  Senate  for  consideration  last 
year,  before  we  adjourned.  Unfortu- 
nately, that  bill  was  never  scheduled 
for  Senate  action. 

Mr.  President.  Senator  Stafford  in- 
troduced S.  51  on  January  3,  1985,  the 
very  first  day  of  the  99th  Congress,  to 
try  and  ensure  that  the  clock  would 
not  run  out  on  Superfund.  I  was  proud 
to  join  him  as  an  original  cosponsor. 

The  Senate  Environment  and  public 
Works  Committee  approved  this  bill 
on  March  1.  But  it  has  taken  almost  7 
months  for  S.  51  to  make  its  way 
through  the  Senate  Finance  and  Judi- 
ciary Committees,  and  to  the  Senate 
floor.  This  delay  in  consideration  of  S. 
51,  and  the  failure  of  the  House  of 
Representatives  to  approve  a  Super- 
fund  authorization  bill,  makes  it  cer- 
tain that  we  will  have  to  take  some 
temporary  action  to  keep  the  program 
alive,  until  we  can  finalize  a  bill  and 
send  it  to  the  President  for  his  signa- 
ture. 

However,  Mr.  President,  we  would 
not  be  here  today,  considering  this 
bill,  if  it  were  not  for  the  diligence, 
concern,  and  persistent  efforts  of  my 
colleague  from  Vermont,  Senator 
Stafford,  chairman  of  the  Environ- 
ment and  Public  Works  Committee. 

I  want  to  take  this  opportunity  to 
express  my  appreciation  to  the  Sena- 
tor from  Vermont,  my  esteemed  chair- 
man, for  his  unwavering  support  for 
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bringing  this  bill  before  the  Senate.  I 
commend  him  for  his  efforts. 

In  this,  Mr.  President,  Senator  Staf- 
ford was  joined  by  the  distinguished 
ranking  minority  member  of  the  Envi- 
ronment and  Public  Works  Commit- 
tee, the  Senator  from  Texas,  Senator 
Bentsen,  who  has  played  a  critical  role 
in  shaping  the  bill  before  us  in  both 
the  Environment  and  Public  Works 
and  Finance  Committees.  I  would  also 
like  to  commend  the  chairman  and 
ranking  minority  member  of  the  Envi- 
ronmental Pollution  Subcommittee 
Senators  Chafee  and  Mitchell,  and 
other  members  of  the  committee  anx- 
ious to  see  Senate  action  on  this  bill, 
for  their  support  of  the  committee 
leadership  in  moving  this  bill  through 
committee.  Many  of  these  members 
would  be  here  this  morning  were  it  not 
for  a  very  important  markup  which  is 
taking  place  in  the  Finance  Commit- 
tee, on  which  they  also  serve. 

The  strong  support  S.  51  enjoys  in 
the  Senate  is  evidenced  by  the  fact 
that  63  of  my  colleagues  joined  me  in 
a  letter,  which  I  authored  earlier  this 
year  to  Senator  Dole,  the  majority 
leader,  urging  him  to  schedule  the  Su- 
perfund  Improvement  Act  for  full 
Senate  action. 

Mr.  President,  the  cleanup  of  aban- 
doned toxic  waste  sites  is  a  pressing 
national  need  and  it  is  a  top  priority 
for  New  Jersey.  In  no  other  State  is 
the  Superfund  Program  more  impor- 
tant. Fully  99  of  the  850  sites  on  the 
National  Priority  List  for  Superfund 
cleanup  are  in  New  Jersey.  The  most 
dangerous  site  in  the  country,  the 
Lipari  landfill,  is  located  in  the  sub- 
urbs of  Camden.  There  is  not  one 
county  in  New  Jersey  free  of  aban- 
doned toxic  waste  sites  which  threaten 
human  health  and  the  surrounding 
environment. 

Not  one  site  in  New  Jersey  has  been 
totally  cleaned  up.  Cleanup  work  has 
begun  on  only  20  of  the  99  sites  on  the 
Superfund  list  in  New  Jersey.  New 
Jersey  needs  a  bigger,  faster  paced  Su- 
perfund Program.  So  do  many  other 
States  around  the  country.  By  way  of 
example,  States  like  New  York  have  a 
total  of  final  and  proposed  sites  of  59, 
California  has  60;  Ohio  has  29;  Penn- 
sylvania has  59;  Texas  has  26;  Minne- 
sota has  39;  and  the  total  of  just  these 
few  States  is  more  than  280  sites  that 
need  prompt  and  immediate  action. 

In  my  State,  and  around  the  Nation. 


the  Government  is  losing  its  credibil- 
ity and  the  public  is  understandably 
frustrated  and  angry.  There  is  just  not 
enough  money  at  current  funding 
ievels  to  make  a  dent  in  the  problem. 

In  addition,  in  the  5  years  we  have 
had  experience  with  the  Superfund 
Program,  as  well  as  the  Defense  De- 
partment's toxic  waste  cleanup  pro- 
gram, we  have  identified  areas  in 
which  they  must  be  strengthened  and 
improved. 

It  is  time  to  move  faster,  to  rid  our 
environment  of  the  toxics  that  are  poi- 
soning our  land  and  water,  and  threat- 
ening our  citizens.  That  is  why  exten- 
sion and  improvement  of  the  Super- 
fund  Program  is  so  important  to  New 
Jersey  and  the  Nation. 

Mr.  President,  S.  51  provides  funding 
over  the  next  5  years  for  the  Super- 
fund  Program  of  $7.5  billion,  more 
than  four  times  as  much  as  the  cur- 
rent Superfund  Program.  Funding  will 
be  derived  from  two  sources.  An  excise 
tax  is  levied  on  manufacturers  that 
have  sales  receipts  of  more  than  $5 
million  per  year  in  manufactured 
goods  or  raw  materials.  This  broad- 
based  tax  would  raise  approximately 
$6  billion  of  the  $7.5  billion  of  the  ex- 
panded fund.  I  supported  the  efforts 
of  Senators  Bentsen,  Mitchell, 
Chafee,  Bradley,  and  others,  on  the 
Finance  Committee,  to  develop  a 
broader  based  tax  to  help  pay  for  an 
expanded  Superfund. 

The  remaining  $1.5  billion  would  be 
raised  through  an  extended-  tax  on 
feedstocks  and  petroleum.  Additional 
moneys  would  be  added  to  the  fund 
through  cost  recovery  from  parties  re- 
sponsible for  cleanup,  from  interest 
collected  on  the  fund,  and  from  the 
postclosure  liability  fund. 

Mr.  President,  S.  51  clearly  addresses 
an  issue  that  has  hindered  State  ef- 
forts to  set  up  their  own  superfunds. 
Because  of  a  suit  filed  in  New  Jersey, 
which  questioned  the  right  of  a  State 
to  tax  the  same  sources  taxed  by  the 
Federal  Superfund,  State  Superfund 
programs  have  had  a  cloud  over  them. 
This  has  certainly  been  the  case  in 
New  Jersey,  where  the  State  was  ex- 
tremely reluctant  to  spend  funds  out 
of  our  spillfund  without  this  litigation 
being  settled.  S.  51  strikes  the  so- 
called  preemption  language  in  existing 
law  which  created  this  legal  ambigui- 
ty. Approval  of  the  bill  will  end  years 
of  litigation  and  free  States  to  conduct 
aggressive  cleanup  programs  with 
their  own  funds. 
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Mr.  President,  beyond  increasing  the 
size  of  the  Superfund.  S.  51  also  makes 
important  improvements  to  the  cur- 
rent program. 

S.  51  includes  new  health  provisions 
that  direct  and  authorize- funds  for  the 
testing  of  toxic  chemicals  most  com- 
monly found  at  Superfund  sites.  It  re- 
quires that  health  assessments  be 
done  at  every  site  listed  on  the  Nation- 
al Priority  List,  and  that  a  more  effec- 
tive program  be  established  for  provid- 
ing information  to  citizens  who  are 
worried  about  the  health  ramifications 
of  exposure  to  nearby  Superfund  sites. 

Mr.  President,  S.  51  also  contains 
provisions  to  speed  cleanup  at  Federal 
facilities.  The  extent  of  the  contami- 
nation at  hundreds  of  Federal  facili- 
ties is  just  now  coming  to  light. 

The  Federal  facility  amendments  in 
S.  51  would  require  an  expanded  over- 
sight role  by  the  EPA.  Inclusion  of  a 
Federal  facility  site  on  the  national 
priority  list  would  trigger  schedules 
for  cleanup  at  the  site.  These  sched- 
ules would  be  implemented  through 
interagency  agreements,  and  accompa- 
nied by  reports  to  Congress  on  the 
status  and  budgetary  needs  for  com- 
pleting cleanup  and  assuring  long 
term  operation  and  maintenance  at 
sites  at  which  interagency  agreements 
are  to  be  made. 

Under  S.  51,  EPA  would  be  required 
to  concur  in  the  selection  of  cleanup 
actions  to  be  taken  at  Federal  facili- 
ties. S.  51  also  empowers  EPA  to  issue 
corrective  action  orders  at  Federal  fa- 
cilities. Finally,  this  section  of  the  bill 
reaffirms  the  original  language  of  stat- 
ute: That  all  provisions  applicable  to 
private  parties  are  applicable  to  Feder- 
al facilities. 

When  the  Senate  begins  its  consider- 
ation of  amendments,  I  intend  to  offer 
an  amendment  that  will  expand  the 
Federal  facility  reporting  require- 
ments under  this  provision. 

Mr.  President,  the  bill  also  contains 
citizen  suit  provisions  that  provide  citi- 
zens with  the  right  to  sue  in  Federal 
court  to  enforce  nondiscretionary 
duties  and  to  enforce  standards,  regu- 
lations, orders,  and  other  require- 
ments under  the  act.  This  provision  is 
an  important  step  in  improving  the 
tools  that  citizens  have  to  ensure  that 
the  Superfund  is  implemented  fairly 
and  effectively. 

Mr.  President,  I  deeply  appreciate 
the  willingness  of  the  members  of  the 
Environment  and  Public  Works  Com- 


mittee to  work  in  crafting  an  improved 
Superfund  program,  and  one  which  is 
^responsive  to  New  Jersey's  needs,  as 
well  as  other  States  across  the  Nation. 
During  the  committee's  markup  of  a 
Superfund  extension  bill  in  1984,  I  of- 
fered a  number  of  amendments,  which 
were  adopted  at  that  time,  and  are  car- 
ried over  into  this  year's  bill. 

Key  among  those  amendments  are 
two  designed  to  address  ground-water 
contamination  problems,  prevalent  in 
New  Jersey  and  elsewhere  around  the 
country.  Fully  60  percent  of  New  Jer- 
sey's drinking  water  comes  from 
ground  water,  and  in  the  southern 
part  of  the  State  upward  of  90  percent 
does.  Contaminants  leaching  out  of 
toxic  waste  sites  threaten  to  contami- 
nate our  ground  water,  a  precious  re- 
source in  our  drought  plagued  State. 

My  amendments  requires  EPA  to 
clean  up  contaminated  ground  water 
and  surface  water  as  part  of  remedial 
action  at  Superfund  sites,  and  man- 
date that  EPA  provide  household  re- 
placement water,  as  well  as  drinking 
water,  when  contaminated  water  sup- 
plies or  water  supply  systems  are  re- 
placed by  the  agency. 

S.  51  also  contains  several  other 
amendments  I  sponsored  in  1984 
which  refine  Federal-State  relation- 
ships under  Superfund.  The  first  of 
these  provisions  allows  a  State  to 
spend  its  own  money  to  conduct  early 
cleanup  at  a  Superfund  site,  with  the 
assurance  that  it  will  be  reimbursed  by 
the  fund  for  authorized  expenditures. 
This  amendment  encourages  States  to 
use  their  own  funds  to  move  faster 
than  the  Federal  program  might 
permit,  without  being  penalized  for 
doing  so. 

The  second  of  these  provisions  ex- 
tends the  statute  of  limitations  for 
natural  resources  damage  claims, 
which  expired  last  December,  before 
EPA  issued  regulations  to  inform 
State  application's  for  reimbursement. 
The  absence  of  these  regulations  made 
it  impossible  for  States  to  submit  ac- 
ceptable applications  for  the  money  to 
which  they  are  entitled  under  Super- 
fund.  However,  this  year,  in  recogni- 
tion that  public  health  risks  must  take 
•priority  in  securing  cleanup  funds,  S 
51  was  amended  to  include  a  limitation 
on  funds  for  natural  resources  damage 
claims. 

Mr.  President,  I  also  want  to  express 
my  appreciation  to  the  chairman  and 
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other  members  of  the  committee  for 
their  cooperation  in  working  with  me 
this  year  on  amendments  to  S.  51  to 
improve  emergency  planning  and 
access  by  the  public  to  information 
about  chemicals  in  their  communities. 
These  amendments  stem  from  a 
hearing  held  by  the  Senate  Environ- 
ment and  Public  Works  Committee  in 
February  in  the  wake  of  a  spate  of 
chemical  releases  in  New  Jersey  and 
the  tragedy  in  Bhopal,  India.  I  re- 
quested that  this  hearing  be  held  in 
New  Jersey  to  investigate  what  could 
be  done  to  minimize  the  risks  associat- 
ed with  chemical  releases  into  the  at- 
mosphere. New  Jersey  poses  a  great 
challenge  in  this  regard,  because  it  is 
the  most  densely  populated  State  in 
the  Nation  and  is  the  third  largest 
producer  of  chemicals  in  the  United 
States.  In  addition  to  these  emergency 
response  issues,  data  collected  by  the 
library  of  Congress  for  the  committee 
indicated  that  daily  exposure  to 
chemicals  emitted  by  chemical  facili- 
ties was  of  sufficient  magnitude  and 
regularity,  that  these  releases  should 
be  reported  to  the  public. 

Based  on  this  hearing,  the  commit- 
tee adopted  two  amendments  that  I 
sponsored  to  S.  51  in  February. 

These  provisions  would  improve  the 
notification  and  penalties  provisions  of 
the  existing  Superfund  program  by  re- 
quiring immediate  notification  of 
State  and  local  officials  in  the  event  of 
a  release  of  a  "reportable  quantity"  of 
a  hazardous  substance  covered  by  Su- 
perfund. S.  51  strengthens  the  penal- 
ties for  failure  to  notify  by  establish- 
ing civil  penalties  of  up  to  $75,000  per 
day  and  increasing  criminal  penalties 
to  up  to  5  years  in  jail. 

The  lessons  of  the  past  year  have 
underscored  the  importance  of  effec- 
tive reporting  requirements,  and  tough 
penalties  for  failure  to  report  releases. 
Nowhere  was  this  clearer  than  in  West 
Virginia  this  summer  when  a  toxic 
cloud  of  aldicarb  oxime  from  a  Union 
Carbide  facility  hung  over  the  plant 
for  20  minutes  before  response  offi- 
cials were  notified.  It  was  another  20 
minutes  before  the  local  community 
was  notified,  at  which  time  the  cloud 
had  moved  through  the  community, 
sending  more  than  130  workers  and 
residents  to  area  hospitals. 

I  intend  to  offer  an  amendment  with 
Senators  Humphrey,  Heinz,  and  Moy- 
nihan  to  supplement  these  provisions 
and    the    emergency    response    provi- 


sions in  Superfund  when  the  Senate 
takes  up  amendments  to  the  bill. 

The  second  provision  adopted  by  the 
committee  establishes  a  hazardous 
substance  inventory,  to  help  assess  the 
extent  to  which  the  public  is  exposed 
to  chemicals  which  may  have  long- 
term,  adverse  impacts  on  the  public 
health.  The  committee  will  be  refining 
this  provision,  section  106,  during  con- 
sideration of  S.  51.  I  very  much  appre- 
ciate the  chairman's  support  for  these 
provisions. 

Finally,  Mr.  President,  I  want  to 
thank  the  chairman  for  working  with 
me  and  Senator  Mitchell  on  legisla- 
tion to  establish  a  viable  indoor  air 
pollution  and  radon  detection  and 
mitigation  program  within  EPA. 

Mr.  President,  the  committee  has 
produced  a  sound  bill  which  should 
enjoy  the  support  of  the  Senate. 
During  consideration  of  the  bill,  sever- 
al amendments  may  be  offered  to  in- 
crease the  size  of  the  Superfund  Pro- 
gram and  improve  other  aspects  of  the 
program.  These  amendments  pose  a 
difficult  choice  for  those  of  us  who 
serve  on  the  committee,  and  have 
worked  so  closely  together  to  fashion 
S.  51.  However,  Mr.  President,  I  intend 
to  support  amendments  to  further 
strengthen  the  bill,  including  amend- 
ments to  increase  the  size  of  the  fund. 

In  closing,  Mr.  President,  I  want  to 
express  my  personal  appreciation  for 
the  evenhanded  and  nonpartisan 
manner  in  which  the  Senator  from 
Vermont  conducted  committee  consid- 
eration of  this  bill  and,  in  fact,  the  eq- 
uitable and  considerate  manner  in 
which  he  conducts  all  committee  busi- 
ness. The  Senator  from  Vermont  has 
always  gone  out  of  his  way  to  encour- 
age me  to  participate  in  committee 
consideration  of  this  bill  and  all  com- 
mittee work.  For  this  I  extend  my 
deepest  appreciation. 

Mr.  STAFFORD.  Mr.  President,  will 
the  Senator  yield  to  me  very  briefly? 

Mr.  LAUTENBERG.  Indeed  I  will, 
Mr.  President. 

Mr.  STAFFORD.  I  simply  wish  to 
express  my  appreciation  to  the  able 
Senator  from  New  Jersey  for  his  very 
kind  words  and  my  deep  appreciation 
for  all  of  the  effort  that  he  has  made 
in  helping  us  conduct  committee  busi- 
ness in  the  Environment  and  Public 
Works  Committee  this  year.  It  has 
been  a  special  pleasure  for  me  person- 
ally to  work  with  the  Senator  from 
New  Jersey  and  I  want  him  to  know 
that. 
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Mr.  LAUTENBERG.  I  thank  the 
Chair. 

I  yield  the  floor,  Mr.  President. 

The  PRESIDING  OFFICER.  The 
Senator  from  Texas. 

Mr.  BENTSEN.  Mr.  President,  the 
Superfund  Improvement  Act  of  1985  is 
the  embodiment  of  a  national  commit- 
ment to  achieve  a  large  and  very  im- 
portant national  goal. 

The  Superfund  legislation  passed  in 
1980  was  this  Nation's  mechanism  to 
begin  the  work  of  cleaning  up  the  haz- 
ardous substances  releases  and  toxic 
waste  sites  which  endanger  the  lives  of 
American  citizens. 

From  that  beginning,  we  developed 
the  means  to  consider  the  scope  of  the 
problems  ahead,  and  we  began  the 
early  stages  of  correcting  them.  With 
the  legislation  we  consider  today,  this 
Nation,  will  get  down  to  business.  We 
are  resolved  to  rid  ourselves  and 
future  generations  of  dangers  that 
have  been  ignored  for  too  long— trage- 
dies that  are  waiting  to  happen  unless 
we  respond  firmly  to  this  national  pri- 
ority. 

Before  I  discuss  some  of  the  impor- 
tant provisions  of  this  bill,  I  want  to 
acknowledge  a  number  of  our  col- 
leagues for  the  long  hours  and  hard 
work  they  have  devoted  in  getting  us 
to  this  critical  point  of  progress: 

First,  I  recognize  our  chairman,  the 
distinguished  Senator  from  Vermont 
[Mr.  Stafford]  and  the  work  he  has 
done  there.  It  has  been  a  pleasure  to 
work  with  him.  There  has  been  a  vir- 
tual absence  of  partisanship  in  that 
committee.  You  do  not  really  have  a 
Republican  or  a  Democratic  position, 
you  have  a  bipartisan  position  as  to 
what  we  think  is  best  for  our  country. 

I  recognize,  too,  the  chairman  of  the 
Finance  Committee  [Mr.  Packwood] 
and  the  majority  leader  [Mr.  Dole] 
and  the  minority  member  of  the  Fi- 
nance Committee  [Mr.  Long]  and  my 
friend  from  New  Jersey  who  has  just 
finished  speaking  here  [Mr.  Lauten- 
bergL 

The  bill  before  us  today,  S.  51,  reau- 
thorizes Superfund  for  another  5 
years  for  a  total  of  $7.5  billion.  This  is 
an  increase  in  the  authorized  funding, 
which  is  justified  by  the  increased  cost 
of  cleanup  and  the  fact  that  the  prob- 
lem of  uncontrolled  releases  of  hazard- 
ous substances  is  greater  than  we  envi- 
sioned 5  years  ago  when  Superfund 
was  first  enacted. 

In  order  to  raise  this  sum  of  money. 


the  Finance  Committee  voted  to  put  in 
place  an  excise  tax  on  manufactured 
goods.  The  Superfund  excise  tax  we 
are  talking  about  applies  to  goods 
either  made  in  this  country  or  import- 
ed into  the  country.  Exports  are 
exempt  from  the  tax. 

In  other  words,  if  this  product  is 
going  to  be  shipped  overseas,  the  tax  is 
taken  off  it.  If  the  product  is  being 
shipped  into  the  country,  the  tax  is 
placed  on  it. 

The  Superfund  excise  tax  is  both 
fair  and  simple.  It  is  fair  because  haz- 
ardous waste  dumps  are  a  problem 
caused  by  manufacturers  of  every 
stripe.  Chemical  companies  may 
produce  chemicals;  but  other  manufac- 
turers use  them  and  dispose  of  them. 
For  example,  there  are  estimates  that, 
of  the  top  25  companies  identified  as 
parties  responsible  for  the  Stringfel- 
low  site  in  California,  one  of  the  worst 
dumps,  there  is  not  a  chemical  compa- 
ny among  them— not  one. 

Even  manufacturers  that  have  not 
directly  contributed  to  hazardous 
waste  sites  benefit  from  hazardous 
waste.  I  should  like  to  find  one  manu- 
facturer that  does  not  use  chemicals  in 
any  form.  The  Superfund  excise  tax 
seeks  to  recognize  the  national  nature 
of  the  Superfund  problem  and  spread 
the  funding  burden  to  manufacturers 
across  the  country. 

As  I  said,  the  Superfund  excise  tax  is 
also  simple.  It  has  been  designed  to 
keep  additional  paperwork  to  an  abso- 
lute minimum.  By  and  large,  compa- 
nies will  be  able  to  compute  this  tax 
with  the  same  information  that  they 
use  to  figure  their  income  tax.  We 
have  also  minimized  the  number  of 
taxpayers  by  providing  a  generous  ex- 
emption for  small  companies. 

Finally,  the  Superfund  excise  tax 
has  the  significant  advantage  of  what 
trade  experts  term  "border  neutrali- 
ty." Since  imports  would  be  taxed  and 
exports  exempted,  American  compa- 
nies will  not  be  put  at  a  competitive 
disadvantage  against  foreign  compa- 
nies as  a  result  of  this  tax. 

On  balance,  our  choices  are  harsh 
and  limited.  A  major  role  for  general 
revenue  is  impossible  in  my  opinion. 
Increases  in  the  feedstock  tax  are  in- 
equitable and  unwise.  Waste  taxes  can 
play  a  role  but  not  a  pivotal  role. 

I  must  say  when  we  started  out 
trying  to  find  a  way  to  pay  for  this, 
that  is  where  we  hit,  on  a  waste  tax. 
We  found  it  had  a  diminishing  return 
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and  we  found  it  inadequate  in  order  to 
raise  sufficient  money  for  this  pur- 
pose. The  only  real  option  is  the  one 
we  have  chosen— the  development  of 
this  broad-based  revenue  source. 

The  amendments  reported  by  the 
Committee  on  Environment  and 
Public  Works  clarify  the  uses  for  the 
Superfund  so  that  the  funds  are  prop- 
erly directed  to  reduce  the  hazards  of 
abandoned  waste  sites.  The  proper 
scope  of  the  program,  remedial  action 
selection,  and  other  amendments  will 
produce  a  more  focused  and  effective 
Superfund  Program. 

An  amendment  to  section  104  re- 
sponse authorities  is  of  particular  in- 
terest to  me  and  to  the  State  of  Texas. 
This  remedial  action  alternative  lan- 
guage helps  resolve  a  difficult  problem 
for  those  involved  in  cleanup  of  haz- 
ardous substances.  Under  Superfund 
as  originally  written,  it  is  unclear  how 
clean  a  Superfund  site  must  be  before 
remedial  action  can  be  considered 
complete.  S.  51  clarifies  that,  at  a  min- 
imum, all  remedial  actions  must  assure 
protection  of  human  health  and  the 
environment.  This  is  the  same  per- 
formance standard  required  under  the 
Solid  Waste  Disposal  Act  for  hazard- 
ous waste  disposal  facilities. 

S.  51  also  clarifies  that  the  design 
standards  contained  in  section  3004  of 
the  Solid  Waste  Disposal  Act  do  not 
have  to  be  applied  to  all  Superfund 
sites.  The  size,  topography,  geology, 
hydrology,  and  mix  of  wastes  at  Su- 
perfund sites  all  vary  considerably  and 
a  uniform  remedy  may  not  be  the  best 
solution  for  each  of  these  sites.  The 
most  effective  use  of  Superfund  is  for 
remedial  actions  to  be  relevant  and  ap- 
propriate to  the  circumstances  of  a 
specific  site.  This  amendment  to  sec- 
tion 104  provides  needed  flexibility 
while  assuring  that  human  health  and 
the  environment  will  be  adequately 
protected. 

S.  51  also  addresses  the  problems 
faced  by  remedial  action  contractors, 
who  are  finding  it  increasingly  diffi- 
cult to  buy  insurance  for  their  Super- 
fund  activities.  Without  this  insurance 
some  of  these  contractors  may  choose 
not  to  seek  Superfund  contracts  to 
clean  up  sites  and  the  pace  of  cleanup 
could  decline. 

S.  51  provides  that  the  EPA  may  in- 
clude an  indemnification  provision  in 
these  remedial  action  contracts  so  that 
the  EPA  would  act  as  an  insurer  of  the 
contractors'  actions.  During  a  hearing 


held  by  the  Committee  on  Environ- 
ment and  Public  Works  on  the  insur- 
ance issue,  the  contractors  expressed 
their  view  that  this  discretionary  au- 
thority would  not  be  sufficient  to  keep 
them  interested  In  Superfund  con- 
tracts nor  would  it  provide  enough  as- 
surances to  insurance  companies  so 
they  would  continue  to  issue  insurance 
policies  covering  Superfund  cleanup 
activities. 

In  response  to  these  concerns,  I  in- 
troduced an  amendment,  cosponsored 
by  the  chairman  of  the  committee, 
that  would  make  such  indemnification 
provisions  mandatory  in  remedial 
action  contracts.  In  this  way,  the  con- 
tractors are  assured  that  they  will  be 
indemnified  for  their  nonnegligent  ac- 
tions and  remedial  actions  at  Super- 
fund  sites  can  continue  apace. 

S.  51  contains  many  other  Important 
provisions  that  will  greatly  enhance 
our  ability  to  bring  this  critical  nation- 
al problem  under  control.  Passage  of 
this  measure  will  be  one  of  the  most 
effective  acts  we  could  take  to  protect 
ourselves,  our  environment,  and  future 
generations  from  the  threat  of  toxic 
contamination. 

Mr.  STAFFORD.  Mr.  President, 
before  the  most  able  Senator  yields 
the  floor  will  he  yield  to  me  for  a 
second? 

Mr.  BENTSEN.  I  am  delighted  to 
yield  at  this  point  to  the  chairman. 

Mr.  STAFFORD.  Mr.  President,  I 
want  the  Record  at  this  point  to  show 
how  much  I  have  enjoyed  working 
with  the  very  able  Senator  from  Texas 
over  the  years.  One  of  the  reasons  our 
committee  has  been  a  bipartisan  or 
nonpartisan  committee  and  able  to 
work  together  is  the  way  the  Senator 
from  Texas  has  conducted  himself  as 
the  ranking  member  and,  before  that, 
as  the  chairman  of  the  Transportation 
Subcommittee  when  I  served  on  it  as 
the  ranking  member  under  his  leader- 
ship. I  want  him  to  know  how  much  I 
have  enjoyed  the  years  we  have  been 
able  to  serve  together  and  how  much  I 
think  the  Senator  from  Texas  has  con- 
tributed over  the  years  to  the  work  of 
this  subcommittee. 

Mr.  BENTSEN.  Mr.  President,  I  am 
very  pleased  at  those  comments.  I 
must  say  as  the  years  have  passed,  I 
have  become  more  convinced  of  the 
advantages  and  values  of  seniority. 

The  PRESIDING  OFFICER  (Mr. 
Rubmaw).  The  Senator  from  South 
Carolina. 
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Mr.  THURMOND.  Mr.  President,  I 
wish  to  commend  the  able  Senator 
from  Vermont  [Mr.  Stafford],  chair- 
man of  the  Environment  and  Public 
Works  Committee,  for  the  work  he  has 
done  on  Superfund.  We  had  some  dif- 
ferences on  amendments  and  we  were 
able  to  work  them  out  with  him.  I 
think  we  improved  the  bill.  He  was 
very  cooperative,  as  he  always  is  on 
matters  of  public  interest.  I  commend 
him  for  the  fine  leadership  he  has 
shown  on  this  important  matter. 

Mr.  STAFFORD.  Will  the  Senator 
yield  briefly? 

Mr.  THURMOND.  I  am  happy  to 
yield. 

Mr.  STAFFORD.  Mr.  President.  I 
want  to  express  my  appreciation  for 
the  cooperation  the  most  able  Senator 
from  South  Carolina  [Mr.  Thurmond], 
chairman  of  the  Committee  on  the  Ju- 
diciary and  President  pro  tern  of  the 
Senate,  has  extended  to  us  in  working 
out  mutually  agreeable  amendments 
which,  for  the  Senator  from  South 
Carolina,  myself,  and  the  members  of 
the  committee,  I  shall  be  offering  at 
the  earliest  opportunity  as  noncontro- 
versial  amendments.  It  has  been  a  joy 
to  work  with  the  Senator. 

Mr.  THURMOND.  I  thank  the  Sena- 
tor very  much. 

Mr.  BENTSEN.  Mr.  President,  I 
wish  to  say  to  the  Senator  that  if  we 
had  that  kind  of  cooperation  we  get 
from  the  Senator  from  South  Carolina 
in  working  out  our  amendments,  this 
democratic  process  would  work  much 
better  and  faster. 

Mr.  THURMOND.  I  thank  the  Sena- 
tor. That  is  the  way  we  ought  to  work 
for  the  good  of  the  general  public  and 
that  is  what  we  have  done  here. 

Mr.  CHAFEE.  Mr.  President,  the  bill 
we  are  considering  today,  the  Super- 
fund  Improvement  Act  of  1985,  ad- 
dresses one  of  the  most  important 
issues  facing  us  today:  How  to  speed 
up  and  improve  the  Federal  program 
that  is  dedicated  to  cleaning  up  the 
thousands  of  sites  that  are  contami- 
nated with  hazardous  substances  and 
toxic  chemicals.  Many  of  these  sites 
present  immediate  threats  to  the 
health  and  safety  of  citizens  all  across 
the  country.  Too  many  of  these  sites 
present  an  equally  dangerous,  though 
less  obvious,  threat  to  the  environ- 
ment and  the  ground  water  that  many 
of  us  use  for  drinking  water. 

Most  Superfund  sites  are  a  tragic 
legacy  of  improper  management  and 


disposal  of  toxic  wastes.  Last  year  it 
became  clear  that  the  Resource  Con- 
servation and  Recovery  Act  (RCRA), 
the  Federal  law  governing  the  han- 
dling and  disposal  of  such  wastes, 
needed  to  be  strengthened.  Bold 
action  was  needed  to  prevent  the  cre- 
ation of  a  new  generation  of  Super- 
fund  sites.  As  author  and  floor  manag- 
er of  the  1984  RCRA  amendments,  it 
was  reassuring  to  see  that  this  body 
recognized  the  need  and  unanimously 
approved  that  legislation.  Similarly, 
earlier  this  year,  we  unanimously  ap- 
proved amendments  to  the  Clean 
Water  Act  that  will,  among  other 
things,  institute  new  controls  on  toxic 
chemicals  that  have  been  finding  their 
way  into  our  precious  rivers,  lakes, 
bays,  and  oceans. 

As  we  take  bold  steps  regarding  the 
future,  we  must  take  equally  bold 
steps  to  address  the  errors  of  the  past. 
That  is  what  today's  bill.  S.  51,  is  all 
about. 

Many  of  us  recognized  in  1980,  when 
we  first  created  Superfund,  that  the 
$1.6  billion,  5-year  program  was  woe- 
fully inadequate.  However,  those  fig- 
ures were  agreed  to  as  part  of  a  com- 
promise that  was  necessary  to  even 
begin  the  program.  Today,  no  one  dis- 
putes the  need  to  continue  the  pro- 
gram nor  the  need  to  greatly  expand 
it.  Although  we  are  focusing  on  a  new 
5-year  bill,  it  is  widely  acknowledged 
that  the  job  of  cleaning  up  these  sites 
and  protecting  the  public  health  will 
take  much  more  than  5  additional 
years.  Many  of  us  believe  that  the  ulti- 
mate cost  wQl  be  even  greater  than 
the  $10  billion  or  $13.5  billion  fund 
that  is  being  urged  by  some. 

The  Committee  on  Environment  and 
Public  Works,  in  agreeing  to  a  $7.5-bil- 
lion  figure  for  the  next  5  years,  consid- 
ered how  to  get  the  maximum  cleanup 
progress.  If  EPA  receives  too  much 
money  in  too  short  a  period  of  time,  I 
am  uncertain  that  agency  personnel 
could  manage  all  the  contracting  work 
efficiently  and  money  meant  for  clean- 
up could  be  squandered.  At  a  $7.5-bil- 
lion  level,  we  will  be  expanding  the 
current  program  almost  five-fold  and 
spending  an  average  of  $1.5  billion 
each  year  for  the  next  5  years.  The 
Committee  on  Environment  and 
Public  Works  and  the  Committee  on 
Finance  rejected  the  administration 
figure  of  $5.3  billion  as  too  low  to  get 
the  job  done. 

Expanding  the  program  from  $1.6 
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billion  to  $7.5  billion  is  a  significant 
step  and  should  provide  for  a  more  ag- 
gressive program  when  compared  to 
the  last  5  years.  Such  an  increase  will 
also  set  the  stage  for  continued 
growth  of  the  program. 

Unlike  the  situation  that  existed 
when  Superfund  was  first'  created  in 
1980,  in  the  face  of  heavy  opposition, 
the  program  now  enjoys  broad  sup- 
port. What  is  controversial  is  how 
Congress  will  raise  billions  of  dollars 
in  additional  money  needed  to  clean 
thousands  of  sites  contaminated  with 
toxic  chemicals. 

The  controversy  really  boils  down  to 
two  choices:  Impose  a  broad-based  tax 
that  spreads  the  burden  evenly 
through  society,  or  impose  a  tax  on 
those  who  generate  hazardous  waste. 

The  Senate  is  likely  to  take  the 
broad-based  approach;  the  House  of 
Representatives  appears  ready  to  sup- 
port some  form  of  a  "waste-end"  tax 
on  toxic  material  itself. 

While  a  waste-end  tax  on  toxic  mate- 
rial is  appealing  on  the  surface— after 
all,  why  should  not  those  who  produce 
toxic  substances  foot  the  bill  for  clean- 
ing up  the  mess  that  comes  from  its 
disposal?— further  consideration  shows 
such  a  levy  is  unworkable  and  counter- 
productive, for  these  reasons: 

A  waste-end  tax  creates  incentives 
for  unscrupulous  producers  of  toxic 
material  to  avoid  the  levy  by  illegal 
dumping.  Through  RCRA,  Congress 
has  imposed  severe  restrictions  on  dis- 
posal of  hazardous  waste.  Since  waste- 
end  taxes  would  be  collected  when 
toxic  material  is  delivered  to  a  RCRA- 
approved  site,  some  producers  would 
seek  to  avoid  the  tax  by  improper  dis- 
posal. 

Because  a  waste-end  tax  would  en- 
courage producers  of  toxic  waste  to 
seek  ways  of  avoiding  the  levy,  it  is  dif- 
ficult to  predict  with  certainty  that 
the  needed  revenue  could  be  raised; 
indeed,  such  a  tax  could  prove  insuffi- 
cient to  meet  the  needs  of  Superfund. 
The  likelihood  of  a  revenue  shortfall 
is  the  most  troublesome  aspect  of 
pending  proposals  to  use  waste-end 
taxes  to  finance  all  or  part  of  the  Su- 
perfund. If  we  want  a  $7.5  or  $10  bil- 
lion fund  and  plan  on  $1.5  billion  or 
more  of  that  coming  from  waste  and 
taxes,  we  will  undoubtedly  be  disap- 
pointed and  will  end  up  with  a  much 
smaller  fund  than  predicted  and 
needed. 


A  waste-end  tax  could  well  play 
havoc  with  regulation  by  the  Environ- 
mental Protection  Agency  of  hazard- 
ous waste  generation  and  disposal.  For 
valid  reasons,  all  pending  waste-end 
tax  proposals  would  assign  duties  of 
collection  to  the  Internal  Revenue 
Service.  But  having  a  second  Federal 
agency,  the  IRS,  involved  in  decisions 
affecting  the  disposal  of  toxic  waste 
would  certainly  lead  to  new  confusion, 
making  the  EPA's  job  that  much  more 
difficult.  Similarly,  the  constant 
changes  in,  and  challenges  to,  EPA 
regulations  would  make  it  difficult  for 
the  IRS  to  administer  the  tax  and 
issue  its  own  regulations. 

It  is  for  these  reasons  that  the 
Senate  Finance  Committee  over- 
whelmingly rejected  a  waste-end  tax 
when  it  recently  considered  extension 
and  expansion  of  Superfund.  Instead, 
the  committee  voted  to  raise  $7.5  bil- 
lion over  the  next  5  years  by  imposing 
a  small  excise  tax  on  manufactured 
goods. 

A  broad-based  tax  on  industry  leaves 
no  incentive  for  producers  of  toxic 
substances  to  avoid  the  law  or  resort 
to  methods  of  disposal  which  could 
further  damage  the  environment.  Be- 
cause such  a  tax  is  collected  generally, 
the  revenue  base  is  assured.  Finally,  a 
broad-based  tax  would  not  force  the 
IRS  and  the  EPA  to  work  at  cross-pur- 
poses. 

Existing  law  was  enacted  to  put  a 
stop  to  past  practices  of  midnight 
dumping  and  unsafe  disposal  of  haz- 
ardous waste.  As  appealing  as  a  waste- 
end  tax  is  at  first  blush,  it  could,  in 
the  end,  encourage  a  new  round  of  ille- 
gal dumping.  As  such,  Congress  should 
reject  it. 

The  importance  of  Superfund  is  two- 
fold. First,  it  provides  a  fund  to  fi- 
nance direct  action  by  the  Govern- 
ment to  clean  up  dangerous  sites. 
Second,  and  perhaps  even  ore  impor- 
tantly, it  establishes  a  legal  system  of 
liability  and  enforcement  tools  to 
make  sure  that  those  who  produced 
the  hazardous  substances  and  those 
who  created  the  threats  to  our  health 
and  environment  must  pay  for  cleanup 
of  these  sites.  Fund-financed  cleanups 
are  intended  to  be  a  supplement  to 
cleanups  by  private,  responsible  par- 
ties. Aggressive  enforcement  of  the 
law  will  assure  adherence  to  the  oft- 
cited  principle  that  "polluters  must 
pay." 
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Mr.  President,  most  of  the  Super- 
fund  comes  from  special  taxes  that 
were  created  specifically  for  the  fund. 
Unless  the  Senate,  the  House,  and  the 
President  act  quickly,  the  authority  to 
collect  those  taxes  will  expire  on  Sep- 
tember 30  of  this  year  and  fund-fi- 
nanced cleanups  will  grind  to  a  halt. 
Fortunately,  the  Senate  is  acting  in  a 
timely  manner  and  the  liability  and 
enforcement  provisions  of  the  law  will 
continue  to  be  In  effect. 

If,  as  appears  likely,  the  House  of 
Representatives  fails  to  pass  a  bill 
before  September  30,  and  the  Con- 
gress doesn't  send  a  bill  to  the  Presi- 
dent by  that  date,  the  EPA  and  the 
Department  of  Justice  should  use 
their  continuing  authority  to  force 
cleanups  by  private  responsible  par- 
ties. 

A  simple  1-year  extension  of  the  law 
would  be  a  mistake.  The  existing  pro- 
gram needs  to  be  expanded  and 
strengthened.  The  need  is  now,  not 
next  year. 

The  overriding  purpose  of  S.  51  is  to 
expand  and  accelerate  the  Federal 
Government's  program  to  clean  up 
and  otherwise  protect  the  public 
health  and  environment  from  releases 
of  hazardous  substances  and  wastes. 
To  this  end,  S.  51  not  only  provides  ad- 
ditional money  and  time,  but  makes 
changes  in  the  law  which  improve  the 
pace  and  direction  of  cleanup  efforts. 
Title  I  of  the  bill  will  establish  clean- 
up standards  to  be  applied  so  that 
human  health  and  the  environment  is 
protected  in  every  circumstance;  a 
health  program  to  assure  that  at  each 
Superfund  site,  a  thorough  review  and 
assessment  is  made  of  the  threats 
posed  to  human  health;  a  chemicals 
testing  program  to  develop  adequate 
information  on  frequently  encoun- 
tered hazardous  substances;  and  a 
grant  program  to  assist  States  that 
wish  to  establish  demonstration  sys- 
tems of  assistance  for  victims  of  haz- 
ardous substances  and  wastes. 

The  bill  also  includes  an  amendment 
that  I  offered  on  the  siting  of  hazard- 
ous waste  facilities. 

A  critical  step  in  the  implementation 
of  a  rational,  safe  hazardous  waste 
program  is  the  creation  of  new  facili- 
ties employing  the  most  advanced 
waste  management  technologies.  But 
to  establish  newer,  improved  facilities, 
sites  on  which  these  facilities  can  op- 
erate must  be  found  and  made  avail- 
able. Although  most  States  have  en- 


acted or  have  pending  some  forms  of 
siting  legislation,  few,  if  any,  have  de- 
veloped policies  and  siting  programs 
that  will  assure  continued  facility  ca- 
pacity in  the  long  term.  Recognizing 
that,  as  a  general  rule,  States  are  not 
moving  aggressively  to  avoid  the  cre- 
ation of  future  Superfund  sites,  an 
amendment  on  siting  of  hazardous 
waste  facitities  was  adopted  by  the 
Committee  on  Environment  and 
Public  Works. 

This  section  of  the  bill  provides  that, 
effective  3  years  after  enactment,  a 
State  shall  not  receive  Superfund 
money  for  remedial  actions  unless  the 
State  provides  assurances  that  there 
will  be  adequate  capacity  and  access  to 
RCRA-approved  facilities  for  the 
treatment  or  disposal  of  all  of  that 
State's  hazardous  wastes  for  the  next 
20  years. 

The  availability  of  funds  for  removal 
actions  is  not  affected.  The  short- 
term,  emergency  cleanup  of,  for  exam- 
ple, a  roadside  spill  or  a  stack  of  drums 
that  are  about  to  explode  could  pro- 
ceed. What  will  be  withheld  are  funds 
for  "remedial  actions,"  the  long-term, 
permanent  cleanup  of  sites  on  the  Na- 
tional Priority  List. 

To  avoid  a  cutoff  of  funds,  each 
State  is  required  to  develop  State  poli- 
cies and  siting  programs  that  will 
make  the  best  use  of  existing  facilities 
in  the  short  term  and  will  assure  con- 
tinued facility  capacity  in  the  long 
term.  The  details  of  the  siting  process 
will  differ  depending  on  the  circum- 
stances of  each  State. 

A  site  in  every  State  is  not  required. 
In  some  cases,  multistate  efforts  may 
be  appropriate.  Use  of  binding  agree- 
ments through  interstate  compacts 
guaranteeing  access  to  a  facility  is 
only  one  example  of  how  a  State  may 
provide  the  requisite  assurances.  State 
or  local  ownership  and  operation  of  fa- 
cilities or  contracts  with  private  facili- 
ties may  also  suffice. 

The  rationale  for  this  requirement  is 
straightforward:  Superfund  money 
should  not  be  spent  in  States  that  are 
taking  insufficient  steps  to  avoid  the 
creation  of  future  Superfund  sites. 
Pressures  from  local  citizens  place  the 
political  system  in  an  extremely  vul- 
nerable position.  Local  officials  have 
to  respond  to  the  fears  of  local  citi- 
zens. The  broader  social  need  for  safe 
hazardous  waste  management  facili- 
ties often  has  not  been  strongly  rep- 
resented   in    the    siting    process.    A 
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common  result  has  been  that  facilities 
have  not  been  sited,  and  there  has 
been  no  significant  increase  in  hazard- 
ous waste  capacity  over  the  past  sever- 
al years.  While  everyone  wants  haz- 
ardous waste  managed  safely,  hardly 
anyone  wishes  it  managed  near  them. 
This  is  the  NIMBY  syndrome  (not  in 
my  backyard).  Yet  if  the  RCRA  and 
Superfund  Programs  are  to  work— if 
public  health  and  the  environment  are 
to  be  protected— the  necessary  sites 
must  be  available. 

Mr.  President,  in  conclusion,  S.  51  is 
a  good  bill.  It  is  a  bill  that  deserves  to 
be  enacted  into  law.  As  a  member  of 
both  the  Committee  on  Environment 
and  Public  Works  and  the  Committee 
on  Finance,  the  two  committees  that 
have  written  and  recommended  pas- 
sage of  this  bill,  I  urge  my  colleagues 
to  support  it.  Time  is  of  the  essence. 
The  issues  of  public  health  and  envi- 
ronmental protection  are  too  impor- 
tant to  ignore.  We  have  an  opportuni- 
ty to  enact  a  fivefold  expansion  of  the 
current  Superfund  and  to  correct 
many  of  the  problems  that  have 
plagued  EPA's  management  of  the 
program.  It  is  an  opportunity  we  must 
not  squander. 

Mr.  MITCHELL.  Mr.  President,  we 
bring  to  the  Senate  today  the  Super- 
fund  Improvement  Act  of  1985.  This 
bill  is  significant  in  several  respects. 

First,  and  most  important,  it  em- 
bodies a  continued  commitment  by  the 
Federal  Government  to  the  protection 
of  the  health  and  welfare  of  the 
people  of  this  country  from  the  dan- 
gers of  uncontrolled  hazardous  sub- 
stances in  the  environment.  The  Su- 
perfund law  enacted  in  1980  is  a  public 
health  statute.  We  have  made  a  judg- 
ment with  the  bill  before  us  today 
that  the  current  law  is  fundamentally 
sound;  its  purposes  worthy,  and  its 
provisions  workable. 

Second,  this  bill  represents  a  judg- 
ment that  the  principle  of  liability 
upon  which  the  law  is  based,  that 
those  responsible  for  harm  to  health 
and  the  environment  should  be  held 
accountable  for  that  harm,  continues 
to  be  appropriate. 

Third,  this  bill  represents  a  contin- 
ued commitment  to  dealing  with  un- 
controlled hazardous  substances  in  the 
environment  even  when  a  responsible 
party  cannot  be  found,  by  providing 
an  expanded  fund  to  finance  such 
cleanups. 

Fourth,    this    bill    makes    improve- 


ments in  the  Superfund  Program 
based  on  our  first  5  years  of  experi- 
ence with  its  implementation. 

In  1980,  the  Superfund  bill  faced 
many  obstacles  to  its  passage.  As  we 
stand  here  today  in  1985,  much  of  the 
opposition  to  the  basic  concept  of  the 
establishment  of  a  liability  regime  and 
a  fund  has  dissipated.  The  continu- 
ation of  both  aspects  of  the  law  is  no 
longer  an  issue.  This  is  gratifying,  in  a 
sense,  to  those  of  us  who  stood  before 
this  body  in  1980  and  warned  that  the 
legacy  of  past  haphazard  waste  dispos- 
al represented  perhaps  the  most  seri- 
ous public  health  and  environmental 
threat  in  our  modern  history.  There  is, 
however,  no  consolation  in  having 
been  correct  in  our  assessment  of  the 
need  for  the  Superfund  Program.  We 
did  not  in  fact  understand  5  years  ago 
the  true  dimension  of  the  threat  of 
uncontrolled  toxic  substances  in  the 
environment. 

Since  the  passage  of  Superfund  we 
have  learned  that  the  current  estimate 
of  abandoned  waste  sites  across  this 
country  is  at  least  22,000  and  growing. 
EPA  anticipates  that  the  national  pri- 
orities list  of  the  worst  sites  in  the 
country,  thus  eligible  for  Superfund 
money,  will  grow  to  1,500  or  2,500  over 
the  next  several  years.  According  to 
EPA,  "depending  on  assumptions 
about  the  size  of  the  national  prior- 
ities list,  the  average  cost  of  a  remedial 
action,  and  the  level  of  responsible 
party  contributions  to  cleanup  actions, 
future  funding  needs  could  range  from 
$7.6  billion  to  $22.7  billion,  in  1983  dol- 
lars." This  estimate  of  needs  is  based 
only  on'  the  more  traditional  waste 
sites  and  the  more  obvious  hazardous 
releases  into  the  environment.  There 
are,  however,  a  number  of  emerging 
problem  areas  which  could  expand 
dramatically  the  needs  of  the  "pro- 
gram, according  to  EPA.  These  include 
currently  operating  hazardous  waste 
facilities  which  are  expected  to  close 
soon,  municipal  landfills,  industrial 
landfills,  mining  waste  sites,  leaking 
underground  storage  tanks,  contami- 
nation from  agricultural  uses  of  pesti- 
cides and  radioactive  sites. 

It  is  clear  by  any  estimate  that  is 
used  that  the  problem  is  even  more  of 
a  health  threat  than  the  Congress 
thought,  and  that  even  this  reauthor- 
ization of  the  law  for  an  additional  5 
years  will  be  only  another  step  in  ad- 
dressing it,  not  a  complete  solution. 
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Indeed,  until  our  modern  technology 
advances  to  a  point  that  we  minimize 
dramatically  the  hazardous  byprod- 
ucts of  our  industrialized  society,  we 
can  reduce  but  not  eliminate  the  risk 
posed  by  hazardous  waste. 

Nevertheless,  this  is  a  strong  piece  of 
legislation  which  continues  what  we 
set  in  motion  in  1980,  at  an  accelerated 
pace,  but  one  which  is  in  fact  realistic. 

I  would  like  to  discuss  in  greater 
detail  the  aspects  of  this  bill  which  are 
most  significant  in  my  view. 

STRICT  LIABILITY 

One  of  the  integral  parts  of  the  Su- 
perfund  law  is  the  standard  of  care, 
strict  liability,  which  is  imposed  on 
those  who  generate,  transport,  store  or 
dispose  of  hazardous  substances.  S.  51 
retains  that  high  standard  of  care. 
Under  the  standard  of  strict  liability, 
the  Federal  Government  does  not  dic- 
tate how  a  business  must  act,  what  it 
should  make,  how  it  should  transport 
its  products,  or  what  means  of  disposal 
it  should  use.  It  does,  however,  deter- 
mine in  advance  what  the  legal  conse- 
quences of  such  activities  may  be  if 
they  result  in  harm. 

When  the  members  of  the  Commit- 
tee on  Environment  and  Public  Works 
first  looked  at  the  problem  of  uncon- 
trolled releases  of  hazardous  sub- 
stances into  the  environment  in  1980, 
we  were  confronted  with  a  basic  policy 
consideration:  Who  should  be  held 
liable  and  under  what  standard  of  li- 
ability? It  was  clear  even  5  years  ago 
that  the  Federal  Government  was  not 
in  a  position  to  simply  fund  100  per- 
cent of  the  remedial  action  required  to 
make  thousands  of  abandoned  chemi- 
cal dumpsites  safe  for  surrounding 
communities.  It  was  also  clear  then 
that  waste  sites  were  only  part  of  the 
problem.  An  equally  alarming  problem 
was  the  devastating  effect  of  ongoing 
releases  of  toxic  chemicals  into  the  en- 
vironment through  spills,  discharges 
and  intentional  dumping. 

Not  only  did  we  feel  that  the  Feder- 
al Government  could  not  fund  by 
itself  the  necessary  cleanup,  we  also 
felt  that  -  the  Federal  Government 
should  not  remedy  by  itself  the  conse- 
quences of  dangerous  activities  by  pri- 
vate parties. 

We  adopted  the  concept  of  strict  li- 
ability for  a  number  of  reasons,  the 
principal  ones  being  fairness  and 
equity.  By  imposing  strict  liability  on 
the  person  creating  a  hazard,  the  Su- 


perfund  law  assures  that  those  who 
caused  the  harm  bear  the  cost  of  that 
harm,  and  encourages  the  elimination 
of  as  many  risks  as  possible  to  avoid  li- 
ability. 

This  standard  of  care  is  a  concept 
well-recognized  and  accepted  in  courts 
of  law  for  over  100  years.  The  leading 
case  from  which  strict  liability  was  de- 
veloped, Rylands  against  Fletcher,  ar- 
ticulated the  theory  in  this  way  in 
1868: 

We  think  that  the  true  rule  of  law  is  that 
the  person  who  for  his  own  purposes  brings 
on  his  land  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  at  his  peril,  and  if  he  does  not 
do  so  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of 
its  escape. 

Since  that  decision  was  handed 
down,  the  concept  of  strict  liability 
has  been  adopted  in  every  State  in  this 
country.  Even  the  few  jurisdictions 
which  reject  Rylands  against  Fletcher 
by  name  have  accepted  the  principle 
of  the  case  under  the  guise  of  other 
theories;  most  frequently,  those  courts 
impose  the  same  strict  liability  rule 
under  the  theory  of  nuisance. 

The  acceptance  of  the  strict  liability 
concept  as  the  majority  rule  in  this 
country  is  reflected  in  the  adoption  of 
strict  liability  by  the  American  Law 
Institute  as  early  as  1936.  A  second  re- 
statement was  adopted  in  1976.  I 
would  like  to  quote  it,  and  remind  this 
body  that  this  was  written  before  the 
Superf una  law  was  even  envisioned. 

The  second  restatement  says: 

One  who  carries  on  an  abnormally  danger- 
ous activity  is  subject  to  liability  for  harm 
to  the  person,  land  or  chattels  of  another 
resulting  from  the  activity,  although  he  has 
exercised  the  utmost  care  to  prevent  the 
harm. 

The  liability  stated  in  this  section  is  not 
based  upon  any  intent  of  the  defendant  to 
do  harm  to  the  plaintiff  or  to  affect  his  in- 
terests, nor  is  it  based  upon  any  negligence, 
either  in  attempting  to  carry  on  the  activity 
itself  in  the  first  instance,  or  in  the  manner 
in  which  it  is  carried  on.  The  defendant  is 
held  liable  although  he  has  exercised  the 
utmost  care  to  prevent  the  harm  to  the 
plaintiff  that  has  ensued.  The  liability 
a  rises  out  of  the  abnormal  danger  of  the  ae- 
tvity  itself,  and  the  risk  that  it  creates,  of 
1  arm  to  those  in  the  vicinity.  It  is  founded 
upon  a  poiicy  of  the  law  that  imposes  upon 
anyone  who  for  his  own  purposes  creates  an 
abnormal  risk  of  harm  to  his  neighbor,  the 
responsibility  of  relieving  against  that  harm 
when  it  does  in  fact  occur.  The  defendant* 
enterprise,  in  other  words,  is  required  to  pay 
its  way  by  compensating  for  the  harm  it 
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causes,  because  of  its  special,  abnormal  and 
dangerous  character. 

This  principle  was  not  created  in 
1980  in  the  first  Superfund  law.  It  ex- 
isted before  1980  in  every  State  in  the 
Union.  The  Congress  simply  made  the 
judgment  in  1980  that  the  principle  of 
strict  liability  should  be  extended  uni- 
formly to  activities  involving  hazard- 
ous substances.  This  standard  of  care 
has  been  effective  in  the  past  5  years 
in  securing  numerous  judgments  and 
settlements  with  private  parties  at 
hazardous  waste  sites  across  the  coun- 
try, a  result  which  could  not  have 
been  achieved  under  a  less  demanding 
standard  of  liability  such  as  negli- 
gence. 

The  standard  of  liability  rmpsed 
under  Superfund  is  derived  from  the 
standard  of  liability  imposed  under 
section  311  of  the  Clean  Water  Act, 
which  is  strict,  joint  and  several. 
Courts  have  held  that  where  appropri- 
ate, liability  under  Superfund  may  be 
joint  and  several,  as  a  matter  of  Feder- 
al common  law.  This  principle  has 
been  applied  by  courts  on  a  case-by- 
case  basis  where  the  harm  caused  by 
hazardous  substances  is  indivisible. 
When  a  responsible  party  can  estab- 
lish to  the  court's  satisfaction  that  its 
contribution  to  a  site,  and  therefore, 
its  cleanup,  is  divisible,  joint  and  sever- 
al liability  will  not  be  impsed.  This  ap- 
plication is  consistent  with  the  restate- 
ment second  of  torts  that: 

(1)  Damages  for  harm  are  to  be  appor- 
tioned among  two  or  more  causes  -where 

(a)  there  are  distinct  harms,  or 

(b)  there  is  a  reasonable  basis  for  deter- 
mining the  contribution  of  each  cause  to  a 
single  harm. 

(2)  Damages  for  any  other  harm  cannot 
be  apportioned  among  two  or  more  causes. 

It  has  been  suggested  by  some  that 
the  use  of  joint  and  several  liability  is 
an  extraordinary  tool  which  is  unfair 
in  concept  and  punitive  in  its  imple- 
mentation. However,  as  the  Adminis- 
trator of  the  EPA,  Lee  Thomas,  has 
stated,  it  is  an  extraordinary  tool  for 
an  extraordinary  problem.  I  believe 
that  the  Government  has  used  this 
tool  with  restraint,  and  that  its  contin- 
ued use  is  important  to  the  enforce- 
ment program. 

One  proposed  change  to  the  law  is  a 
mandatory  apportionment  scheme 
under  which  the  burden  of  proof 
would  fall  on  the  Government  to  es- 
tablish the  portion  of  the  harm  for 
which  each  party  is  responsible,  and 
apportion  the  cleanup  costs  according- 


ly. While  this  may  have  a  surface 
appeal,  the  impacts  of  such  a  change 
on  the  Superfund  Enforcement  Pro- 
gram would  be  far-reaching. 

The  Department  of  Justice  as  well  as 
the  Environmental  Protection  Agency 
have  testified  on  this  issue.  According 
to  the  EPA,  "a  mandatory  apportion- 
ment scheme  would  severely  impair 
the  effectiveness  of  the  Superfund  En- 
forcement Program-  Substituting  an 
apportionment  scheme  for  the  strict, 
joint  and  several  liability  regime  estab- 
lished under  the  existing  statute 
would  delay  cleanups  and  increase 
costs,  without  providing  substantially 
increased  fairness  in  cost  apportion- 
ment among  responsible  parties." 

I  ask  unanimous  consent  that  a  de- 
tailed description  of  the  negative  im- 
pacts of  apportionment  written  by  the 
Environmental  Protection  Agency  be 
printed  in  the  Record  following  my  re- 
marks. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

(See  exhibit  1.) 

VICTIM  COMPENSATION 

Mr.  MITCHELL.  Mr.  President,  as 
many  of  the  Members  of  the  Senate 
recall,  a  provision  of  the  1980  bill  ap- 
proved by  the  Committee  on  Environ- 
ment and  Public  Works  provided  com- 
pensation for  medical  expenses  to  per- 
sons injured  by  exposure  to  hazardous 
substances  in  the  environment.  Two 
alternative  remedies  were  provided,  an 
administrative  system  for  reimburse- 
ment of  out-of-pocket  medical  ex- 
penses and  burial  benefits,  and  a  Fed- 
eral cause  of  action  in  district  court  to 
recover  the  same  expenses,  as  well  as 
compensation  for  pain  and  suffering. 

Under  threat  of  a  filibuster  in  the 
waning  days  of  the  96th  Congress,  the 
proponents  of  our  committee  bill 
dropped  that  provision  for  compensa- 
tion of  human  victims,  and  retained 
only  compensation  for  damage  to  pub- 
lically-owned  natural  resources. 

Thus,  for  the  past  5  years,  we  have 
had  the  incredible  and  unjustifiable 
standard  that  says  that  if  certain 
property  is  damaged  by  hazardous 
waste  release,  there  can  be  compensa- 
tion; but  if  a  human  being  is  damaged 
by  the  same  release,  there  can  be  no 
compensation  from  this  fund. 

We  authorized  instead  of  that  a 
study  of  the  adequacy  of  existing  rem- 
edies to  compensate  persons  injured 
through  exposure  to  toxic  substances 
hi  the  environment. 
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The  group  which  conducted  the 
study  was  composed  of  representatives 
of  four  major  legal  organizations,  the 
American  Bar  Association,  the  Ameri- 
can Law  Institute,  the  American  Trial 
Lawyers  Association,  and  the  National 
Association  of  Attorneys  GeneraL 
Their  report  concluded; 

This  review  of  existing  causes  of  action 
and  barriers  to  recovery  has  shown  that  al- 
though causes  of  action  do  exist  for  some 
plaintiffs  under  some  circumstances,  a  pri- 
vate litigant  faces  substantial  substantive 
and  procedural  barriers  in  an  action  to  re- 
cover damages  for  personal  injury  or  prop- 
erty damage  due  to  hazardous  wastes,  par- 
ticularly where  the  individual  claims  are  rel- 
atively smalL 

The  study  group  made  10  recommen- 
dations, one  of  which  was  an  adminis- 
trative system  of  compensation.  The 
bill  before  us  does  not  fully  implement 
that  recommendation.  Rather,  it  es- 
tablishes a  demonstration  program  of 
administrative  victim  assistance.  I  per- 
sonally believe  that  such  a  program 
could  be  and  should  be  operated  in 
every  State  of  the  Nation,  because  no 
State  is  immune  from  the  human 
health  threat  of  hazardous  substances 
in  the  environment. 

However,  this  demonstration  pro- 
gram would  make  available  only  $30 
million  per  year  to  up  to  ten  areas  of 
the  country  selected  by  the  Environ- 
mental Protection  Agency.  Several 
limitations  have  been  incorporated 
into  this  provision  to  address  concerns 
raised  by  Members  of  this  body  and  by 
other  interested  parties.  The  most  ob- 
vious is,  of  course,  the  limited  demon- 
stration nature  of  the  program,  and 
the  dollar  limitation.  This  program 
can  last  no  longer  than  5  years  and 
can  spend  no  more  than  $30  million  a 
year.  The  Congress  must  make  an  af- 
firmative judgment  to  continue  this 
program  during  the  next  authoriza- 
tion of  the  Superfund  law.  Otherwise, 
it  will  expire. 

Other  limitations  include:  A  require- 
ment that  any  fund  expenditure  under 
this  program  be  repaid  from  a  judg- 
ment or  settlement  received  by  a 
person  for  medical  expenses;  a  require- 
ment that  this  remedy  be  used  only 
when  a  solvent  responsible  party  is  not 
available;  a  requirement  that  the  ben- 
efits of  this  program  are  available  only 
to  those  who  have  no  other  form  of 
health  insurance,  either  public  or  pri- 
vate; and  the  use  of  private  insurance 
companies,  not  a  new  Federal  bureauc- 
racy, to  administer  the  assistance  pro- 


grams. 

I  do  not  want  to  mislead  anyone  as 
to  the  adequacy  of  this  provision  as  an 
ultimate  solution.  It  is  a  bare  mini- 
mum, designed  to  provide  a  safety  net 
for  those  who  are  truly  without  re- 
course when  injured  by  a  toxic  chemi- 
cal in  tne  environment.  It  is  a  pilot 
program  designated  to  determine 
whether  a  mechanism  for  victim  as- 
sistance can  work  without  the  drastic 
impacts  predicted  by  its  detractors. 

I  ask  unanimous  consent  that  a  de- 
scription of  the  provision  be  printed  in 
the  Record  at  this  point. 

There  being  no  objection,  the  mate- 
rial was  ordered  to  be  printed  in  the 
Record,  as  follows: 

Summary  of  Victim  Assistance  Demonstra- 
tion Program— (Section  129  of  S.  51) 

FUNDING 

Funding  of  $30  million  per  year  is  author- 
ized from  the  general  revenue  contribution 
to  the  Trust  Fund  for  five  years,  a  total  of 
$150  million  of  the  $7.5  billion  Fund. 

ELIGIBILITY 

A  geographic  area  for  which  a  health  as- 
sessment has  been  performed  which  reaches 
specified  conclusions  may  be  nominated  by 
the  State  in  which  it  is  located  for  participa- 
tion in  a  victim  assistance  demonstration 
program. 

Section  116  of  S.  51  already  requires  the 
Agency  for  Toxic  Substances  and  Disease 
Registry  to  perform  a  health  assessment  at 
each  site  on  the  National  Priorities  List 
within  two  years  and  at  sites  nominated  by 
individuals  and  doctors. 

A  health  assessment  is  defined  in  S.  51  as 
an  assessment  of  the  potential  risk  to 
human  health  posed  by  an  individual  waste 
site.  This  determination  is  based  on  factors 
such  as  the  nature  and  extent  of  contamina- 
tion, the  pathways  of  human  exposure,  the 
size  and  susceptibility  of  the  community 
which  is  exposed,  and  identification  of 
health  effects  assocated  with  the  substances 
at  a  site.  This  information  will  be  used  to 
make  a  determination  as  to  whether  a  haz- 
ardous substance  at  a  site  is  associated  with 
an  illness  in  the  surrounding  community. 

Section  129  specifies  that  in  order  for  an 
area  to  be  eligible,  its  health  assessment 
must  indicate  that: 

(1)  There  is  a  disease  or  injury  for  which 
the  population  of  that  area  is  at  significant- 
ly increased  risk  as  a  result  of  the  release  of 
a  hazardous  substance; 

(2)  Such  disease  or  injury  has  been  dem- 
onstrated to  be  associated  with  exposure  to 
a  hazardous  substance;  and 

(3)  The  area  contains  indiviudals  who 
have  been  exposed  to  a  hazardous  substance 
in  the  environment. 

SELECTION 

From  the  areas  nominated,  the  President 
will  select  no  less  than  five  and  no  more 
than  ten  areas  for  demonstration  programs. 
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The  selection  must  take  into  account  the 
extent  of  the  problem  at  a  given  site  and 
the  experience  of  the  State  and  local  gov- 
ernment in  administering  hazardous  waste 
programs. 

VICTIM  ASSISTANCE 

A  State  selected  to  operate  an  assistance 
program  for  a  particular  site  will  provide 
medical  testing  and  certain  health  insur- 
ance benefits  to  members  of  the  exposed 
population  who  have  no  other  source  of 
health  insurance.  The  mechanism  for  pro- 
viding assistance  will  be  insurance  policies 
which  are  secondary  to  all  other  coverage 
carried  by  an  individual. 

Persons  who  have  a  disease  or  injury  iden- 
tified in  the  health  assessment  document  as 
being  associated  with  the  substance  to 
which  the  individual  has  been  exposed  are 
eligible  for  past  out-of-pocket  medical  ex- 
penses relating  to  thai  illness,  and  a  second- 
ary insurance  policy  for  future  out-of- 
pocket  expenses  relating  to  that  illness. 

Persons  who  have  been  exposed  but  have 
no  present  symptoms  of  an  identified  illness 
are  eligible  for  a  secondary  insurance  policy 
for  periodic  medical  screening  to  determine 
the  presence  of  the  illness  in  the  future. 

LIMITATIONS 

All  insurance  benefits  are  secondary  to  all 
other  coverage  available  to  a  person  in  the 
exposed  population.  It  is  estimated  that  ap- 
proximately 90%  of  the  U.S.  population  has 
some  form  of  medical  benefits  from  a  pri- 
vate or  public  source. 

For  private  insurance  policies,  the  deter- 
mination as  to  whether  a  person  has  pri- 
mary health  insurance  will  be  made  as  of 
thirty  days  prior  to  the  date  a  State  nomi- 
nates an  area  for  participation.  This  will 
guard  against  the  modification  or  cancella- 
tion of  an  existing  policy  in  expectation  of 
benefits  from  this  program. 

No  double  recovery  is  allowed.  The  pro- 
ceeds of  any  claim  against  a  responsible 
party  must  be  repaid  to  the  Fund  by  any  in- 
dividual who  has  received  assistance  under 
this  program. 

Assistance  under  this  provision  is  not 
available  where  a  solvent  responsible  party 
is  paying  compensation  or  has  accepted  li- 
ability for  medical  assistance. 

EVALUATION 

The  President  is  directed  to  submit 
annual  reports,  starting  in  FY  1987,  on  the 
implementation  of  this  program,  including 
an  evaluation  of  each  of  the  State  pro- 
grams. 

Each  participating  State  is  directed  to 
submit  a  report  to  the  President  and  the 
Congress  by  January  1,  1990  on  the  imple- 
mentation of  its  program. 

Mr.  MITCHELL.  Mr.  President, 
there  are  several  additional  modifica- 
tions that  we  have  made  to  improve 
the  implementation  of  the  program 
based  on  our  experience.  Most  notable 
is  the  increased  funding  for  the  clean- 
up of  those  sites  for  which  no  respon- 


sible party  can  be  found.  Other  signifi- 
cant changes  in  the  law  include  an  ex- 
plicit directive  to  EPA  to  clean  up  all 
sites  to  levels  that  are  protective  of 
human  health  and  the  environment, 
and  mandated  health  studies  at  all  na- 
tional priorities  list  sites. 

Mr.  President,  I  cannot  emphasize 
strongly  enough  that  this  is  a  public 
health  statute.  A  delay  in  the  reau- 
thorization of  this  law  could  mean  lit- 
erally continued  harm  to  persons  ex- 
posed to  these  toxic  chemicals  in  the 
environment.  This  result  can  be  avoid- 
ed, and  I  am  confident  that  we  will  act 
expeditiously  to  avoid  it. 
Exhibit  1 

What  are  the  enforcement  program  con- 
cerns related  to  eliminating  joint  and  sever- 
al liability?  What  will  elimination  of  this 
standard  of  liability  do  to  our  present  en- 
forcement program?  How  would  mandatory 
apportionment  schemes  be  implemented? 

ANSWER 

As  described  in  detail  in  the  answer  to 
question  number  4,  below,  a  mandatory  ap- 
portionment scheme  would  severely. Impair 
the  effectiveness  of  the  CERCLA  enforce- 
ment program.  Substituting  an  apportion- 
ment scheme  for  the  strict,  joint  and  several 
liability  regime  established  under  the  exist- 
ing statute  would  delay  cleanups  and  in- 
crease costs,  without  providing  substantially 
increased  fairness  in  cost  apportionment 
among  responsible  parties. 

Under  the  theory  of  joint  and  several  li- 
ability as  currently  interpreted  by  the 
courts,  responsible  parties  have  the  task  of 
apportioning  costs  among  themselves, 
unless  they  can  demonstrate  to  the  court's 
satisfaction  that  the  costs  are  divisible.  An 
apportionment  scheme  would  instead  re- 
quire courts  or  the  Federal  government  to 
apportion  the  cost  of  cleanup  among  par- 
ties, or  between  responsible  parties  and  the 
Fund,  based  on  largely  subjective  factors 
and  on  evidence  presented  by  the  parties 
and  the  government. 

Apportionment  schemes  would  be  most 
detrimental  to  the  enforcement  program  if 
they  authorized  apportionment  in  advance 
of  the  government's  action  to  compel  re- 
sponsible parties  to  undertake  a  cleanup. 
Under  the  existing  system,  courts  may  ap- 
portion costs  following  an  adjudication  of  li- 
ability and  a  determination  that  parties  are 
jointly  and  severally  liable. 

The  specific  drawbacks  of  a  mandatory 
apportionment  scheme  are: 

Delayed  cleanups; 

Reduced  Incentives  for  collective  action 
and  negotiation  and  an  increased  chance  of 
litigation: 

Complex  administration:  and 

Inadequate  consideration  of  fairness 
among  different  types  of  responsible  par- 
ties. 

The  following  sections  discuss  these  draw- 
backs. 
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DELAY  OF  CLEANUP 

EPA  would  have  to  determine  the  appro- 
priate share  of  cleanup  costs  for  each  re- 
sponsible party  at  a  site  before  it  could  ne- 
gotiate with  responsible  parties  or  litigate 
for  cleanup.  The  government  would  then 
have  to  negotiate  with  each  party  individ- 
ually. Even  Fund  cleanups  would  be  more 
costly  and  slower  because  of  the  need  to 
obtain  the  additional  evidence  during  the 
Fund  cleanup  that  would  be  needed  for  cost 
recovery  actions.  Evidence  preservation  may 
require,  for  example,  the  EPA's  contractor 
perform  a  complete  sampling  and  analyses 
of  every  drum  during  a  removal  action. 

The  government  would  be  required  to 
make  a  number  of  additional  factual  show- 
ings. For  example,  it  would  be  under  a  much 
more  difficult  burden  to  show  who  put  what 
substances  where,  whether  particular  sub- 
stances migrated  and  to  where  they  migrat- 
ed, the  cost  of  cleaning  up  particular  sub- 
stances, and  the  toxicities  of  particular  sub- 
stances both  alone  and  in  conjunction  with 
other  substances  at  the  site.  In  many  cases, 
EPA  could  not  sustain  this  burden  at  all,  be- 
cause of  the  destruction  or  loss  of  responsi- 
ble party  records  or  because  the  waste  man- 
agement practices  used  at  the  site  caused  an 
indivisible  harm.  Thus,  Section  106  actions 
would  be  made  impracticable  or  impossible 
in  many  cases  by  the  high  costs  of  obtaining 
evidence  and  the  increased  time  that  it 
would  take  to  get  it.  The  unavailability  of 
private  party  actions  under  Section  106 
would  in  turn  increase  the  burden  on  the 
Fund  and  on  EPA's  ability  to  undertake  and 
manage  response  actions. 

IMPACT  ON  NEGOTIATIONS 

Apportionment  discourages  cooperation 
among  responsible  parties.  Under  joint  and 
several  liability,  the  government  negotiates 
with  PRPs  as  a  group.  Joint  and  several  li- 
ability provides  the  incentive  necessary  to 
reach  a  collective  settlement.  This  incentive 
would  be  destroyed  if  each  party  could  be 
held  liable  for  no  more  than  a  specific 
share. 

Rather  than  assuming  the  responsibility 
for  cleanup  and  negotiating  costs  among 
themselves,  responsible  parties  would  liti- 
gate with  the  government  concerning  the 
fairness  of  the  apportionment  scheme  and 
of  the  scheme's  application  to  them.  Re- 
sponsible parties  are  thus  encouraged  by  ap- 
portionment to  wait  and  fight  the  govern- 
ment's case  against  each  of  them. 

Complexities  op  administration 
No  single  factor  is  likely  to  be  adequate 
for  apportioning  costs  amo%g  responsible 
parties.  Apportionment  schemes  suggested 
for  CERCLA  have  generally  involved  a  mix 
of  factors. 

The  following  are  typical  of  the  factors 
suggested  in  apportionment  schemes: 

Ability  of  the  parties  to  demonstrate  that 
their  contribution  to  a  discharge,  release  or 
disposal  of  a  hazardous  waste  could  be  dis- 
tinguished; 
The  amount  of  hazardous  waste  involved; 


The  degree  of  toxicity  of  the  hazaraous 
waste  involved: 

The  degree  of  involvement  by  the  parties 
in  the  generation,  transportation,  treat- 
ment, storage  or  disposal  of  the  wastes; 

The  degree  of  care  exercised  by  the  par- 
ties with  respect  to  the  hazardous  waste 
concerned,  taking  into  account  the  charac- 
teristics of  such  hazardous  wastes;  and 

The  degree  of  cooperation  by  the  parties 
with  Federal,  state  or  local  officials  to  pre- 
vent any  harm  to  public  health  or  the  envi- 
ronment. 

Application  of  the  criteria  would  involve, 
for  each  party,  answering  complex  factual 
questions  and  making  subjective  judgments 
on  each  criterion.  Responsible  parties  are 
likely  to  seek  administrative  or  judicial 
review  of  administrative  decisions  made  by 
the  government  even  if  the  government's 
determinations  are  entitled  to  some  per- 
sumption  of  validity. 

The  standards  used  for  assessing  the 
degree  of  toxicity  or  hasardousness  under 
an  apportionment  scheme  would  likely  be 
subject  to  intense  criticisms  from  responsi- 
ble parties.  For  example,  EPA  received  ob- 
jections from  cammenters  in  developing  the 
toxicity  standards  for  use  in  listing  sites  on 
the  NPL,  because  of  the  broad  range  of  sub- 
stances and  effects  that  might  be  consid- 
ered. Comparisons  between  different  types 
of  hazards  may  be  viewed  as  subjective.  The 
objections  were  the  basis  for  criticisms  of 
the  NPL,  which  simply  helps  to  identify  pri- 
orities for  cleanup.  If  the  factors  wtll  be 
used  to  determine  the  extent  of  cleanup 
costs,  they  are  likely  to  be  a  more  intensive 
focus  of  criticism,  disagreement,  and,  ulti- 
mately, litigation. 

In  any  case,  EPA  resources  would  be  di- 
verted ofrom  identifying  the  appropriate 
remedy  and  overseeing  cleanup  to  perform- 
ing economic  allocutions  among  responsible 
parties  and  carrying  out  investigations  de- 
signed for  litigation  needs. 

Moreover,  a  mandatory  apportionment 
scheme  would  require  the  government  to 
sue  all  PRPs  at  a  site,  including  de  minimis 
parties,  to  get  a  complete  cleanup  or  com- 
plete recovery  of  costs.  This  would  present 
significant  logistical  problems  at  larger  sites 
that  have  large  number  of  PRPs  and  would 
lead  to  further  unaf fordable  delay. 

In  addition,  as  a  result  of  mandatory  ap- 
portionment the  government  might  be 
forced  to  develop  or  review  response  plans 
from  each  party  that  are  tailored  to  its  indi- 
vidual obligations.  This  could  lead  to  insur- 
mountable coordination  problems  with  mul- 
tiple parties  working  at  the  same  site. 

FAIRNESS  AMONG  RESPONSIBLE  PARTIES 

Our  experience  with  responsible  parties 
apportioning  costs  among  themselves  at 
sites  has  been  good.  Initially  they  disagree 
as  to  what  methods  are  fair.  Eventually, 
however,  they  negotiate  a  consensus.  There 
is  no  reason  to  believe  that  an  apportion- 
ment scheme  imposed  by  the  government 
will  be  viewed  as  any  more  fair  than  one 
which  they  develop  themselves. 
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Determination  of  fairness  are  highly  sub- 
jective, and  no  single  government  scheme  is 
likely  to  be  acceptable  to  all  parties.  For  ex- 
ample, contributors  of  low-volume,  high- 
toxicity  wastes  are  likely  to  favor  a  volumet- 
ric approach,  while  contributors  of  high  vol- 
umes of  comparatively  innocuous  wastes  are 
more  likely  to  object  to  it. 

In  sum,  although  the  concept  of  appor- 
tionment is  attractive,  che  practical  difficul- 
ties of  a  mandatory  apportionment  scheme 
would  substantially  interfere  with  attain- 
ment of  the  goals  of  CERCLA.  Incentives 
for  private  party  cleanup  before  litigation 
would  be  reduced,  and  the  government 
would  not  be  able  to  implement  an  appor- 
tionment scheme  that  is  markedly  more  rea- 
sonable, fair,  or  efficient  than  apportion- 
ment as  currently  practiced  by  the  parties 
and  the  courts.  Apportionment  before  judg- 
ment would  necessarily  be  based  on  inad- 
equate base  of  information. 

Mr.  STAFFORD.  Mr.  President,  I 
thank  the  able  and  distinguished  Sen- 
ator from  Maine  for  his  contribution 
to  the  development  of  the  legislation 
we  have  before  us  and  for  his  contri- 
bution over  the  years  to  the  Commit- 
tee on  Environment  and  Public  Works 
in  many  ways,  especially  in  environ- 
mental fields.  His  understanding  of 
the  judiciary  and  the  legal  problems  is 
probably  the  best  of  anyone  on  our 
committee  and  has  been  especially  val- 
uable to  the  committee  and  its  work 
over  the  years  since  he  has  become  a 
Member. 

Mr.  President,  we  hope  that  we  may 
be  in  a  position  before  12  o'clock, 
when  we  understand  the  Senate  will 
recess  for  2  hours,  to  act  on  the  com- 
mittee amendments  by  unanimous 
consent.  That  has  not  yet  been 
cleared,  but  it  will  be  the  chairman's 
intention  to  move,  with  the  proper 
phraseology,  that  we  do  that  before  12 
o'clock,  if  clearance  occurs. 

In  the  meantime,  for  the  committee, 
the  chairman  points  out  to  Senators 
or  members  of  their  staffs  who  may  be 
listening  to  the  proceedings  this  morn- 
ing that  there  are  a  number  of  amend- 
ments to  this  measure  which  have 
been  worked  out  and  can  be  dealt  with 
promptly  by  the  committee. 

It  is  this  Senator's  understanding 
that  we  win  revert  to  this  measure 
when  we  have  concluded  work  on  the 
immigration  bill  this  afternoon.  I  am 
unable  to  say  what  time  that  may 
occur:  but  in  the  hope  and  with  the 
reasonable  expectation  that  that  may 
occur  before  it  is  time  to  close  business 
for  the  day,  I  urge  Senators  and  staff 
who  may  be  listening  to  these  proceed- 


ings for  them  that  if  they  have 
amendments  which  we  believe  we  can 
deal  with  on  a  prompt  basis,  they  be 
available  late  this  afternoon  so  that 
we  can  dispose  of  as  many  amend- 
ments as  possible. 

Mr.  President,  in  view  of  the  time  we 
still  have  available,  let  me  touch  on 
some  of  the  amendments  which  we 
hope  we  can  dispose  of  today,  in  order 
to  save  the  time  of  the  Senate  tomor- 
row. 

There  are  the  amendments  agreed  to 
between  this  Senator  and  members  of 
the  Committee  on  Environment  and 
Public  Works  and  Senator  Thurmond 
and  member  of  the  Committee  on  the 
Judiciary  with  respect  to  some  modest 
changes  in  S.  51  which  the  Judiciary 
Committee  has  suggested,  as  individ- 
ual members,  and  which  Senator 
Thurmond  and  I  have  agreed  to, 
which  I  propose  to  offer  on  his  behalf 
and  mine  this  afternoon. 

There  are  State  standards,  and 
amendments  affecting  them  possibly 
to  be  offered  by  Senator  Hart.  I 
should  say  parenthetically  that  things 
change  so  fast  on  a  matter  like  this 
that  I  may  recount  some  amendments 
which  actually  will  not  be  put  forward. 
But  these  as  we  understand  it  at  the 
moment  are  likely  amendments.  There 
may  be  an  amendment  with  respect  to 
Government  inheritance  of  sites.  This 
amendment  would  exempt  State  and 
local  governments  from  liability  claims 
and  cases  where  they  unknowingly  ac- 
quired property  containing  existing 
hazardous  waste  sites.  That  may  be  of- 
fered either  by  the  committee  or  by 
Senatpr  Bentsen.  There  may  be  an 
amendment  offered  by  the  committee 
or  Senator  Heinz  with  respect  to  post- 
closure  liability  fundi 

This  amendment  would  either  repeal 
the  post-closure  fund  or  require  modi- 
fication that  it  be  studied.  The. Sena- 
tor from  Vermont,  chairman  of  the 
committee,  may  offer  an  amendment 
with  respect  to  trigger  overincrease. 
This  amendment  would  increase  the 
ceiling  level  within  the  fund  at  which 
point  taxation  would  temporarily 
cease  until  obligations  increased— in 
other  words,  not  to  impose  tax  when 
the  money  was  not  necessary. 

We  understand  in  the  committee 
that  Senator  Kasten  may  have  a  pos- 
sible amendment.  We  also  understand 
that  Senator  Bentsen,  who  may  be 
joined  by  the  committee  or  the  com- 
mittee  acting   jointly,   will   offer   an 
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amendment  with  respect  to  methane 
recovery  operators.  We  further  under- 
stand that  Senator  Weicker  may  offer 
an  amendment  with  respect  to  lead 
studies  There  may  be  an  amendment 
offered  by  the  committee  with  respect 
to  hazardous  substances  inventory. 

There  may  be  an  amendment  of- 
fered by  this  Senator,  Senator  Bent- 
sen,  and  others  with  respect  to  risk  re- 
tention programs.  This  amendment 
would  enable  companies  to  organize  or 
pool  together  to  provide  self-insur- 
ance. The  intent  is  to  address  the  un- 
willingness of  insurers  to  underwrite 
environmental  pollution  policies. 
There  likely  will  be  an  amendment  of- 
fered by  Senator  Bradley  with  respect 
to  the  use  of  lead  solder.  The  commit- 
tee, Senator  Bentsen,  or  all  of  us  may 
jointly  offer  an  amendment  with  re- 
spect to  State  and  local  responsibility. 

There  likely  will  be  an  amendment 
offered  by  Senators  Mitchell  and 
Lautenberg  with  respect  to  requiring 
EPA  to  study  effects  of  indoor  air  pol- 
lutants with  emphasis  on  radon  gas,  a 
matter  on  which  I  believe  the  able 
Senator  from  Maine  has  held  a  hear- 
ing. These  are  some  of  the  amend- 
ments which  may  be  offered,  and  they 
are  all  relatively  noncontroversial  and 
in  the  opinion  of  this  Senator  as  chair- 
man of  the  committee  will  require 
very  little  time  for  disposition. 

Mr.  GORE.  Mr.  President,  today  we 
begin  debate  on  S.  51,  the  Superfund 
Improvements  Act  of  1985.  In  my 
opinion,  this  is  one  of  the  most  impor- 
tant pieces  of  legislation  that  this 
Senate  will  consider. 

As  my  colleagues  are  all  aware,  the 
original  Superfund  law— the  Compre- 
hensive Environmental  Response, 
Compensation  and  Liability  Act 
CCERCLA3— was  passed  in  1980  in  the 
final  days  of  the  96th  Congress.  The 
legislation  was  the  product  of  a  long 
and  deliberative  process,  during  which 
the  Congress  and  the  Nation  as  a 
whole  had  become  painfully  aware  of 
the  great  threat  posed  to  our  health 
and  safety  by  abandoned  hazardous 
waste  sites. 

It  doesn't  seem  that  long  ago  that 
the  tragedy  of  Love  Canal  was  first 
brought  to  the  attention  of  the  Ameri- 
can public  Indeed,  as  a  freshman 
Member  of  the  House  of  Representa- 
tives in  1977,  I  participated  in  one  of 
the  first  congressional  hearings  on 
Love  Canal.  Although  we  were  some- 
what new  to  the  issue,  it  did  not  take 


long  for  those  of  us  in  Congress  at 
that  time  to  realize  that  Love  Canal 
was  only  a  small  manifestation  of  a 
much,  much  larger  problem. 

Numerous  hearings  in  the  Congress 
soon  revealed  that  for  decades  the 
Earth  had  been  utilized  as  a  garbage 
can  for  all  the  hazardous  and  toxic 
wastes  that  American  industry  could 
produce.  Because  no  accurate  records 
had  been  kept  of  the  sites  and  the 
wastes  that  went  in  them,  it  was  diffi- 
cult to  gauge  exactly  how  large  the 
problem  was.  Nonetheless,  we  knew 
that  the  thousands  of  sites  of  which 
we  were  aware  were  simply  ticking 
time  bombs  waiting  to  explode.  Some- 
thing had  to  be  done. 

The  answer  that  we  came  up  with 
was  the  Superfund.  To  be  sure,  it  was 
not  a  perfect  solution;  but  it  was  a 
start.  And  more  than  anything  else,  it 
represented  a  commitment  on  the  part 
of  the  Congress  to  make  certain  that 
the  many  dangerous  hazardous  waste 
sites  located  throuhout  this  country 
would  in  fact  be  cleaned  up. 

I  was  one  of  the  principal  authors  of 
the  Superfund  law  in  1980,  and  I  take 
a  special  point  of  pride  in  it.  I  believe 
that  it  is  a  good  law  and  one  that  has 
worked  remarkably  well  over  the  last  5 
years  despite  all  the  troubles  that 
have  plagued  its  administration.  It  has 
helped  us  hegin  to  come  to  grips  with 
the  realities  of  our  national  hazardous 
waste  problem  and  to  rectify  the  trag- 
edies that  the  indiscriminate  disposal 
of  waste  can  cause. 

Today,  as  we  being  our  debate  on 
this  legislation,  the  question  is  not 
whether  we  should  reauthorize  the 
Superfund,  but  what  improvements 
must  be  made  to  the  law  to  ensure 
that  it  is  as  effective  as  it  can  be.  I  be- 
lieve that  we  have  an  obligation  to  the 
people  of  this  country  to  make  the  Su- 
perfund as  strong  as  it  possibly  can  be. 

The  original  Superfund  plan  was  de- 
signed to  raise  a  total  of  $1.6  billion 
over  a  5-year  period.  Our  experience 
with  the  program  since  its  creation, 
however,  has  demonstrated  beyond 
doubt  that  much,  much  more  is 
needed.  Indeed,  it  was  clear  very  soon 
after  the  fund's  establishment  that 
$1.6  billion  was  not  enough  even  to 
begin  to  clean  up  the  410  hazardous 
waste  sites  that  were  included  on  the 
original  national  priorities  list.  Today, 
that  list  exceeds  800  sites— and  it  is 
growing. 

The  broad  dimensions  of  our  hazard- 
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ous  waste  problem  were  starkly  illus- 
trated by  a  report  issued  last  Decem- 
ber by  the  Environmental  Protection 
Agency  pursuant  to  section  301  of 
CERCLA.  The  purpose  of  that  report 
was  to  review  the  effectiveness  of  the 
Superfund  and  to  evaluate  the  future 
needs  of  the  fund. 

The  findings  of  that  report  were  in- 
credible. EPA  estimated  that  the  na- 
tional priorities  list  will  eventually 
contain  between  1,500  and  2,500  sites. 
EPA's  baseline  estimates,  using  its  cur- 
rent program  experience,  was  that  the 
list  will  actually  increase  to  approxi- 
mately 1,800  sites.  And  remember 
these  are  only  the  very  worst  sites  in 
the  country.  There  are  tens  of  thou- 
sands of  other  sites  out  there  that  are 
not  on  the  list.  The  national  priorities 
list  is  just  the  tip  of  the  iceberg. 

As  disturbing  as  the  number  of  pri- 
ority sites  was  EPA's  estimate  of  the 
cost  to  clean  these  sites  up.  EPA  con- 
cluded that  the  future  funding  needs 
of  the  Superfund  Program  could  range 
from  $7.6  billion  to  $22.7  billion  in 
fiscal  year  1983  dollars.  Specifically, 
EPA  estimated  that  $11.7  billion 
would  be  needed  to  address  the  1,800 
sites  that  the  agency  anticipates  will 
eventually  comprise  the  national  pri- 
orities list.  Clearly,  this  is  a  far  cry 
from  the  $1.6  billion  raised  by  the 
present  program. 

Even  more  frightening  are  the  esti- 
mates produced  by  the  Congressional 
Office  of  Technology  Assessment.  In  a 
report  released  in  April  of  this  year, 
OTA  stated  that  the  national  prior- 
ities list  could  reach  as  many  as  10,000 
sites.  The  cost  to  clean  up  these  sites 
would  be  staggering:  $100  billion  in 
OTA's  opinion. 

Regardless  of  which  figures  you  be- 
lieve, one  thing  is  indisputable:  The 
size  of  the  Superfund  will  have  to  be 
increased— and  it  must  be  increased 
dramatically.  I  intend  to  support  a 
greatly  expanded  Superfund,  and  I 
urge  my  colleagues  to  do  the  same. 

In  addition  to  increasing  the  amount 
of  money  in  the  Superfund  itself,  we 
must  make  sure  that  the  law  is  as 
strong  as  it  can  be  with  regard  to  its  li- 
ability and  enforcement  provisions. 
During  the  course  of  the  deliberations 
on  S.  51  there  will  likely  be  several  at- 
law.  We  must  not  let  these  attempts 
succeed.  Indeed,  if  anything,  we 
should  seek  to  strengthen  the  law.  We 
must  make  sure  the  EPA  is  equipped 
with  every  tool  it  needs  to  persuade 


those  parties  responsible  for  the  waste 
to  clean  up  the  sites  or  to  force  them 
to  pay  for  any  cleanups  that  EPA 
must  conduct  itself.  To  do  otherwise 
would  be  foolhardy. 

Mr.  President,  I  think  that  the  duty 
of  this  body  to  enact  the  strongest 
possible  Superfund  bill  is  very  clear. 
We  know  the  size  of  the  problem  that 
confronts  us.  And  we  know  what  we 
must  do  about  it.  It  is  now  time  for  us 
to  do  it. 

FEDERAL  FACILITIES 

Mr.  PROXMIRE.  Mr.  President,  the 
Environment  and  Public  Works  Com- 
mittee included  almost  all  of  S.  517  as 
the  new  Federal  facilities  section  of 
Superfund. 

I  introduced  S.  517  on  February  27 
with  Senators  Hart,  Dixon,  Simon, 
and  Gore,  and  with  the  support  of  the 
National  Wildlife  Federation  &  Envi- 
ronmental Policy  Institute. 

Senator  Hart  offered  S.  517  during 
committee  markup. 

With  my  language,  Superfund  for 
the  first  time  treats  Federal  waste- 
sites,  civilian  and  military,  in  the  same 
way  as  private  ones. 

Under  its  terms,  EPA  is  put  on  a 
schedule  for  assessing  and  ranking 
Federal  sites.  Affected  Federal  agen- 
cies are  required  to  begin  remedial  ac- 
tions for  those  sites  so  seriously  pol- 
luted that  they  are  included  on  the  na- 
tional priority  list. 

EPA  enters  into  interagency  agree- 
ments with  those  Federal  agencies 
with  priority  sites,  insuring  cleanup  as 
expeditiously  as  practicable. 

I  also  favored  inclusion  in  Superfund 
of  my  provision  which  authorized  legal 
actions  by  EPA  against  Federal  agen- 
cies which  fail  or  refuse  to  comply 
with  site  cleanup  requirements.  Al- 
though this  was  omitted  by  commit- 
tee, the  newly  added  citizen  suit  sec- 
tion should  provide  an  adequate  sub- 
stitute for  enforcing  agency  compli- 
ance, 

Mr.  President,  existing  law  requires 
Federal  cleanup  but  almost  none  takes 
place  because  a  series  of  Executive 
orders  effectively  nullify  Defense  De- 
partment compliance. 

Unfortunately  over  450  military  in- 
stallations contain  seriously  contami- 
nated sites.  Although  the  exact 
number  of  federally  owned  or  operat- 
ed toxic  wastesites  is  still  unknown,  es- 
timates by  the  National  Wildlife  Fed- 
eration put  the  total  as  high  as  1,400. 

Even  worse,  the  entire  Defense  De- 
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partment  completed  only  11  remedial 
actions  against  toxic  wastes!  tes  in  ai. 
almost  10-year  period.  Civilian  agen- 
cies performed  no  better. 

The  new  Federal  facilities  section 
should  change  this  dismal  record  ami 
convert  Uncle  Sam  into  Mr.  Clean. 

I  thank  my  colleagues  once  again  for 
including  it  in  the  biXL 

Mr.  STAFFORD.  Mr.  President, 
unless  there  is  someone  else  who 
wishes  to  speak,  I  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
wish  to  remind  Members  and  staff 
who  may  be  listening  that  it  is  the 
hope  and  expectation  cf  the  chairman 
of  the  Committee  on  Environment  and 
Public  Works  that  we  will  have  an  op- 
portunity late  in  the  afternoon  to  dis- 
pose of  noncontroversial  amendments. 
We  would  appreciate  the  cooperation 
of  Senators  who  have  such  amend- 
ments in  accomplishing  that  desire. 

RECESS  UNTIL  2  P.M. 

The  PRESIDING  OFFICER.  Under 
the  previous  order,  the  hour  of  12 
noon  having  arrived,  the  Senate  will 
now  stand  in  recess  until  2  p.m. 

Thereupon,  at  12  noon,  the  Senate 
recessed  until  2  p.m.;  whereupon,  the 
Senate  reassembled  when  called  to 
order  by  the  Presiding  Officer  [Mr. 
Evans]. 


SUPERFUND  IMPROVEMENT  ACT 
OF  1985 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the 
Senate  now  proceed  to  the  consider- 
ation of  S.  51,  Superfund,  not  to 
exceed  8:30  p.m.  this  evening  for  the 
purpose  of  considering  amendments  to 
be  disposed  of  without  rollcall  votes. 

The  PRESIDING  OFFICER.  Is 
there  objection?  The  Chair  hears  none 
and  it  is  so  ordered.  The  clerk  will 
report. 

The  legislative  clerk  read  as  follows: 


A  bill  (S.  51)  to  extend  and  amend  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
and  for  other  purposes. 

The  Senate  continued  with  the  con- 
sideration of  the  bill. 

AMENDMENT  NO.  630 

Mr.  STAFFORD.  Mr.  President,  I 
have  a  series  of  eight  purely  technical 
amendments  to  S.  51,  seven  of  which 
have  been  requested  by  the  Environ- 
mental Protection  Agency  to  assure 
that  the  language  in  the  bill  not 
create  any  unnecessary  complications 
or  undesirable  results.  The  eighth  cor- 
rects a  minor  problem  in  the  existing 
law. 

Mr.  President,  the  managing  minori- 
ty member  of  the  committee  has  asked 
me  to  go  ahead.  He  is  temporarily  en- 
gaged elsewhere,  but  he  joins  me  In  of- 
fering these  "  amendments,  which  I 
send  to  the  desk. 

The  PRESIDING  OFFICER.  The 
amendments  will  be  stated. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  himself  and  Mr.  Bentsen,  pro- 
poses amendments  numbered  630. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendments  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendments  are  as  follows: 

On  page  59.  lines  19  and  20.  strike  out  the 
phrase,  "a  facility"  and  insert  in  lieu  there- 
of: "residential  buildings  or  business  or  com- 
munity structures". 

On  page  116.  lines  23  and  24,  strike  out 
the  phrase,  "or  disposal"  each  time  it  ap- 
pears, and  on  line  24,  strike  "or"  before 
"(B)". 

On  page  109,  following  line  14,  insert  the 
following  new  section  135  and  renumber  the 
following  sections  accordingly: 

'notice  of  cerlca  actions 

"Sec.  .  Section  113  of  the  Comprehen- 
sive Environmental  Response,  Compensa- 
tion, and  Liability  Act  of  1980  is  amended  by- 
adding  at  the  end  thereof  the  following  new 
subsection: 

"(i)  Notice  of  Actions.— Whenever  any 
action  is  brought  under  this  Act  in  a  court 
of  the  United  States  by  a  plaintiff  other 
than  the  United  States,  the  plaintiff  shall 
provide  a  copy  of  the  complaint  to  the  At- 
torney General  of  the  United  States  and  to 
the  Administrator.". 

On  page  71.  after  line  8.  insert  the  follow- 
ing: 

"(5)  No  person  required  to  provide  infor- 
mation or  documents  under  this  Act  may 
claim  that  the  information  is  entitled  to 
protection  under  this  section  unless  such 
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claimant  shows  that: 

"(A)  the  claimant  has  not  disclosed  the  in- 
formation to  any  other  person,  other  than 
to  an  employee  of  the  claimant  or  a  person 
who  is  bound  by  a  confidentiality  agreement 
or  to  a  person  to  whom  the  data  has  been 
supplied  on  a  confidential  basis  in  compli- 
ance with  this  Act,  and  the  claimant  has 
taken  reasonable  measures  to  protect  the 
confidentiality  of  such  information  and  in- 
tends to  continue  to  take  such  measures; 

"(B)  the  information  could  not  reasonably 
be  discovered  by  anyone  other  than  such 
persons  in  the  absence  of  disclosure:  and 

"(C)  knowledge  of  such  information  gives 
the  claimant  an  opportunity  to  obtain  a 
signficant  advantage  over  competitors  who 
do  not  know  such  information  and  disclo- 
sure of  the  information  is  likely  to  cause 
substantial  harm  to  the  claimant's  competi- 
tive position. 

"(6)  The  following  information  with  re- 
spect to  any  hazardous  substance  as  defined 
in  section  101(14)  shall  not  be  entitled  to 
protection  under  this  section: 

"(A)  The  chemical  name,  CAS  number, 
trade  name,  and  common  name  of  the  haz- 
ardous substances: 

"(B)  The  physical  properties  of  the  sub- 
stance, including  its  boiling  point,  melting 
point,  flash  point,  specific  gravity,  vapor 
density,  solubility  in  water,  and  vapor  pres- 
sure at  20  degrees  celsius: 

"(C)  The  hazards  to  health  and  the  envi- 
ronment posed  by  the  substance,  including 
physical  hazards  (such  as  explosion)  and  po- 
tential acute  and  chronic  health  hazards: 

"(D)  The  potential  routes  of  human  expo- 
sure to  the  substance  at  the  facility,  estab- 
lishment, place,  or  property  being  investi- 
gated, entered,  or  inspected  under  this  sub- 
section. 

"(E)  The  location  of  disposal  of  any  waste 
stream: 

"(F)  The  identity  and  quantity  of  any 
waste  stream; 

"(G)  Any  monitoring  data  or  analysis  of 
monitoring  data  pertaining  to  disposal  ac- 
tivities; 

"(H)  Any  hydrogeologic  or  geologic  data; 
and 

"(I)  Any  groundwater  monitoring  data.". 

On  page  118,  following  line  19,  insert  the 
following  new  section: 

PROCUREMENT  PROCEDURES 

Sec  .  Title  1  of  the  Comprehensive  En- 
vironmental Response,  Compensation,  and 
Liability  Act  of  1980  is  amended  by  adding 
the  following  new  section  at  the  end  there- 
of: 

"PROCUREMENT  PROCEDURES 

"Sec.  .  Notwithstanding  any  other  provi- 
sion of  law,  any  executive  agency  may  use 
competitive  procedures  or  procedures  other 
than  competitive  procedures  to  procure  the 
services  of  experts  for  use  in  preparing  or 
prosecuting  a  civil  or  criminal  action  under 
this  Act,  whether  or  not  the  expert  is  ex- 
pected to  testify  at  trial.  The  executive 


agency  need  not  provide  any  written  Justifi- 
cation for  the  use  of  procedures  other  than 
competitive  procedures  when  procuring 
such  expert  services  under  this  Act  and 
need  not  furnish  for  publication  in  the 
Commerce  Business  Daily  or  otherwise  any 
notice  of  solitictation  or  synopsis  with  re- 
spect to  such  procurement. '.V_ .. 
On  page  94,  strike  lines  14-25.  and  on  page 
95,  strike  lines  1-15,  and  substitute  the  fol- 
lowing: 

"(c)  In  any  case  where  a  person  liable 
under  section  107  is  in  bankruptcy,  reorgani- 
zation, or  arrangement  pursuant  to  the  Fed- 
eral Bankruptcy  Code,  or  where  with  rea- 
sonable diligence  jurisdiction  in  the  Federal 
Courts  cannot  be  obtained  over  a  person 
liable  under  section  107  likely  to  be  solvent 
at  the  time  of  judgment,  any  claim  author- 
ized by  section  107  or  111  may  be  asserted 
directly  against  the  guarantor  providing  evi- 
dence of  financial  responsibility  for  that 
person.  In  the  case  of  any  action  pursuant 
to  this  subsection,  such  guarantor  shall  be 
entitled,  to  invoke  all  rights  and  defenses 
which  would  have  been  available  to  the 
person  liable  under  section  107  if  any  action 
had  been  brought  against  such  person  by 
the  claimant  and  which  would  have  been 
available  to  the  guarantor  if  an  action  had 
been  brought  against  the  guarantor  by  such 
person. 

"(d)  The  total  liability  under  this  Act  of 
any  guarantor  shall  be  limited  to  the  aggre- 
gate amount  of  the  monetary  limits  of  the 
policy  of  insurance,  guarantee,  surety  bond, 
letter  of  credit,  or  similar  instrument  pro- 
vided by  the  guarantor  to  the  person  liable 
under  section  107:  Provided,  That  nothing 
in  the  subsection  shall  be  construed  to  limit 
any  other  State  or  Federal  statutory,  con- 
tractual or  common  law  liability  of  a  guar- 
antor to  the  person  liable  under  section  107 
including,  but  not  limited  to,  the  liability  of 
such  guarantor  for  bad  faith  either  in  nego- 
tiating or  in  failing  to  negotiate  the  settle- 
ment of  any  claim:  Provided  further.  That 
nothing  in  this  subsection  shall  be  con- 
strued, interpreted  or  applied  to  diminish 
the  liability  of  any  person  under  section  107 
or  111  of  the  Act  or  other  applicable  law." 

On  page  161.  after  line  14.  Insert  the  fol- 
lowing new  section: 

"HAZARDOUS  MATERIALS  TRANSPORTATION 

"Sec.  .  (a)  Section  306(a)  of  the  Compre- 
hensive Environmental  Response,  Compen- 
sation, and  Liability  Act  of  1980  is  amended 
by  striking  "within  ninety  days  after  the 
date  of  enactment  of  this  Act"  in  the  first 
sentence  and  inserting  in  lieu  thereof  "by 
June  1,  1986,";  and  by  inserting  the  words 
"and  regulate"  before  the  words  "as  a  haz- 
ardous material". 

"(b)  Section  306(b)  of  the  Comprehensive 
Environmental  Response.  Compensation, 
and  Liability  Act  of  1980  is  amended  by  in- 
serting the  words  "and  regulation"  after 
"prior  to  the  effective  date  of  the  listing". 

On  page  71.  line  8,  after  the  first  period 
insert  the  following:  "Notwithstanding  any 
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other  provision  of  law.  all  requirements  of 
the  Atomic  Energy  Act  and  all  executive 
orders  concerning  the  handling  of  restricted 
data  and  national  security  information,  in- 
cluding "need  to  know"  requirements,  shall 
be  applicable  any  grant  of  access  to  properly 
classified  information  under  any  provision 
of  this  Act,  including  section  103.". 

Mr.  STAFFORD.  Mr.  President,  as  I 
said  earlier,  these  are  purely  technical 
amendments  which  have  been  agreed 
to  by  the  committee.  They  are  offered 
by  the  Senator  from  Vermont  for  him- 
self and  the  Senator  from  Texas  [Mr. 
Bentsen],  as  ranking  minority 
member  of  the  committee.  I  urge  their 
adoption. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ments. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the 
amendments  be  considered  and  voted 
en  bloc. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

So  the  amendment  (No.  630)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  631 

(Purpose:   To  clarify   the  liability   of   the 

United  States  for  releases  from  facilities 

in  which  munitions-producing  equipment 

is  owned  by  the  Department  of  Defense) 

Mr.   STAFFORD.   Mr.   President,   I 

send  an  amendment  to  the  desk  in 

behalf  of  the  Senator  from  Wisconsin 

[Mr.  Kasten].  I  ask  for  its  immediate 

consideration. 

The    PRESIDING    OFFICER.    The. 
amendment  will  be  stated. 
The  legislative  clerk  read  as  follows: 
The  Senator  from  Vermont   [Mr.   Staf- 
ford], for  Mr.  Kasten,  proposes  an  amend- 
ment numbered  631. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
On  page  47.  after  line  19,  insert  the  fol- 


lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

"DEDICATED  defense  production 

"Sec.  .  Section  101(20)  of  the  Compre- 
hensive, Environmental,  Response.  Compen- 
sation, and  Liability  Act  of  1980  is  amended 
by  adding  the  following  subparagraph: 

"(  )  in  the  case  of  a  facility  containing 
any  hazardous  substance  resulting  from 
manufacturing  operations  dedicated  to  the 
production  of  munitions  or  ordnance  parts 
for  the  Department  of  Defense  (or  any  sub- 
division thereof)  using  equipment  owned  by 
such  Department  or  subdivision,  the  term 
"owner  or  operator''  shall  include  the 
United  States  Government;". 

Mr.  STAFFORD.  Mr.  President,  the 
amendment  that  I  have  sent  to  the 
desk  in  behalf  of  Senator  Kasten  has 
as  its  purpose  to  assign  responsibility 
and  liability  to  the  Federal  Govern- 
ment for  the  cost  of  cleanup  of  haz- 
ardous substances  and  other  remedial 
actions  at  various  sites.  This  responsi- 
bility should  not  apply  exclusively  to  a 
private  party  who  may  have  operated 
a  Federal  plant  that  is  largely  owned 
by  the  Government  and  operated  in 
compliance  with  Federal  guidelines. 
•  Mr.  KASTEN.  Mr.  President,  I  have 
an  amendment  to  S.  51  which  I  believe 
is  not  controversial.  It  has  been 
cleared  on  both  sides  of  the  isle. 

Under  the  Comprehensive  Environ- 
mental Response,  Compensation  and 
Liability  Act  of  1980,  commonly 
known  as  Superfund,  Congress 
charged  the  Environmental  Protection 
Agency  with  the  responsibility  of  iden- 
tifying and  cleaning  up  hazardous 
waste  dumps  around  the  Nation. 

The  overriding  concern  of  this  legis- 
lation is  to  protect  public  health  and 
safety.  This  means  not  only  cleaning 
up  surface  contamination,  but  also 
subsurface  and  off  site  damage  that 
may  be  caused  by  the  improper  dispos- 
al of  toxic  wastes. 

It  has  become  apparent  since  Con- 
gress enacted  this  legislation  that  far 
greater  resources  are  required  to  ade- 
quately protect  the  public  and  the  re- 
sources we  all  depend  on. 

Unfortunately,  progress  has  been 
very  slow  in  cleaning  up  existing  sites. 
The  reasons  for  this  delay  are  varied, 
but  I  believe  we  will  address  three  of 
the  key  reasons  as  the  Senate  reau- 
thorizes this  key  legislation. 

First,  the  funds  available  to  cleanup 
abandoned  sites  must  be  greatly  in- 
creased. Second,  we  must  shorten  the 
time    that    responsible    parties    can 
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spend  delayiilg  action  to  cleanup  con- 
tamination that  they  are  responsible. 
And  third*- the  Federal  Government 
must  begin  to  take  responsibility  for 
those  sites  that  it  is  responsible  for. 

It  is  this  third  category  that  my 
amendment  will  address  today.  I  be- 
lieve that  it  is  time  for  the  Federal 
Government  to  begin  to  live  up  to  the 
same  obligations  to  protect  public 
health  that  other  producers  are  ex- 
pected to  comply  with. 

Specifically,  this  amendment  ad- 
dresses the  cleanup  of  hazardous 
wastes  that  were  produced  by  a  part- 
nership between  the  Government  and 
private  industry. 

The  purpose  of  my  amendment  is  to 
assign  responsibility  and  liability  to 
the  Federal  Government  for  the  costs 
of  cleanup  of  hazardous  substances 
and  other  remedial  actions  at  such 
sites.  This  responsibility  should  not 
apply  exclusively  to  the  private  party 
who  may  have  operated  a  plant  that  is 
largely  owned  by  the  Government,  and 
operated  it  in  compliance  with  Federal 
guidelines. 

Under  this  amendment,  responsi- 
bility and  liability  is  assigned  to  the 
Government  on  the  basis  of  its  owner- 
ship of  the  facility,  property,  and 
equipment  used  in  producing  a  prod- 
uct and  the  resulting  hazardous 
wastes.* 

Mr.  STAFFORD.  Mr.  President,  on 
this  side  of  the  aisle,  we  are  prepared 
to  accept  the  Kasten  amendment. 

Mr.  BENTSEN.  Mr.  President,  I 
have  worked  on  this  amendment  with 
the  chairman  of  the  committee  and 
the  staff.  We  think  it  is  an  appropriate 
amendment  and  we  are  prepared  to 
accept  it.  We  have  no  objection. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  631)  was 
agreed  to.  ■*.  * 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  632 

Mr.  STAFFORD.  Mr.  President,  I 
send  an  amendment  to  the  desk  on 
behalf  of  myself  and  Senator  Bentsen 
and  ask  that  it  be  stated. 


The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  legislative  clerk  read  as  follows; 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  himself  and  Mr.  Bentsen,  pro- 
poses an  amendment  numbered  632. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

STATE  AND  LOCAL  GOVERNMENT  LIABILITY 

S.  51  is  amended  by— 

(1)  On  page  88,  line  14,  inserting  after  "re- 
lease" the  following:  "or  threatened  re- 
lease": and 

(2)  On  page  88,  line  7  inserting  "(a)"  im- 
mediately before  "Section"; 

(3)  On  page  87,  line  21,  inserting  the  fol- 
lowing: 

"(b)  Section  101(20)  is  amended  by  insert- 
ing immediately  before  the  semicolon  at  the 
end  of  clause  (A)  the  following:  'nor  does 
such  term  include  a  unit  of  state  or  local 
government  which  acquired  ownership  or 
control  involuntarily  through  bankruptcy, 
foreclosure,  tax  delinquency,  abandonment, 
or  similar  means  of  alienation:'.". 

"(c)  Section  101(20)  is  further  amended  by 
deleting  clause  (iii)  and  substituting  the  fol- 
lowing: '(iii)  in  the  case  of  any  facility,  title 
or  control  of  which  was  conveyed  due  to 
abandonment,  bankruptcy,  foreclosure,  tax 
delinquency  or  similar  means  to  a  unit  of 
state  or  local  government,  any  person  who 
owned,  operated  or  otherwise  controlled  ac- 
tivities at  such  facility  immediately  before- 
•hand.'." 

SITES  INHERITED  BY  STATE  AND  LOCAL 
GOVERNMENTS 

Mr.  STAFFORD.  Mr.  President, 
there  are  circumstances  when  State 
and  local  governments  find  themselves 
as  the  owners  or  operators  of  sites 
which  are  the  subject  of  Superfund  re- 
sponses against  their  own  violition.  In 
some  cases  this  may  be  due  to  the 
automatic  shifting  of  title  to  real  prop- 
erty due  to  nonpayment  of  taxes.  In 
others,  it  may  be  that  a  facility  has 
been  abandoned  and  the  responsibility 
shifted  away  from  the  original  owner 
or  operator  to  the  State  or  local  gov- 
ernment. These  are  not  cases  where 
the  law  intended  that  governments 
bear  the  liability  burdens  of  Super- 
fund,  even  though  they  are  technical- 
ly "owners  or  operators"  under  the 
current  definition  of  the  law. 

I  am  offering  an  amendment  which 
would  change  that  definition  in  recog- 
nition of  the  unique  position  which 
units  of  State  and  local  governments 
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occupy  with  respect  to  these  facilities. 
My  amendment  would  exempt  units  of 
State  and  local  governments  in  cases 
where  title  or  control  has  shifted  to 
them  by  virtue  of  abandonment,  bank- 
ruptcy, tax  delinquency,  foreclosure  or 
similar  means.  The  amendment  does 
not  diminish  the  liability  of  these  gov- 
ernments with  respect  to  sites  which 
they  might  have  owned  or  operated  in 
their  own  right.  But  it  does  not  recog- 
nize the  unique  status  of  governments 
in  terms  of  their  obligation  to  protect 
the  public,  health,  welfare  and  safety, 
during  the  course  of  which  they  some- 
times acquire  ownership  or  control  for 
reasons  unrelated  to  the  disposal  of 
hazardous  substances. 

In  addition,  my  amendment  would 
make  one  technical  amendment  to  S. 
51.  The  bill  as  reported  holds  State 
and  local  governments  to  a  fault-based 
standard  of  care  when  they  are  re- 
sponding to  actual  releases  of  hazard- 
ous substances.  My  amendment  ex- 
tends this  same  standard  to  cases 
where  the  release  was  merely  threat- 
ened, thus  allowing  government  to  act 
to  avert  danger  to  the  public  before  it 
has  the  opportunity  to  materialize. 

I  know  of  no  opposition  to  or  contro- 
versy associated  with  this  amendment 
and  hope  that  it  can  be  adopted. 

Mr.  President,  I  know  of  no  opposi- 
tion or  controversy  associated  with 
this  amendment  and  on  this  side  of 
the  aisle  we  are  prepared  to  accept  it. 

Mr.  BENTSEN.  Mr.  President,  this 
covers  the  situation,  as  the  chairman 
said,  where  local  governments  inherit 
property,  so  to  speak,  through  foreclo- 
sure or  whatever  route  it  might  be, 
and  develop  a  toxic  waste  site,  and 
they  would  not  be  determined  owner 
operators  under  the  provision  of  this 
law. 

We  have  no  objection  to  that  amend- 
ment at  all.  It  is  a  good  amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Vermont. 

The  amendment  (No.  632)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The    PRESIDING    OFFICER.    The 


clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  633 

Mr.  STAFFORD.  Mr.  President,  on 
behalf  of  myself  and  Senator  Bentsen, 
I  send  an  amendment  to  the  desk  and 
I  ask  that  it  be  stated. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  himself  and  Mr.  Bentsen,  pro- 
poses an  amendment  numbered  633. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out obligation,  it  is  so  ordered. 

The  amendment  is  as  follows: 
pollution  liability  insurance 

Add  the  following  at  the  end  thereof: 

"TITLE  III 
"AMENDMENTS  related  to  the  insurance  of 

POLLUTION  LIABILITY 

'Sec.  301.  The  Comprehensive  Environ- 
mental Compensation  and  Liability  Act  of 
1980  is  amended  by  adding  the  following  at 
the  end  thereof: 

'TITLE  IV-POLLUTION  INSURANCE 
"Section  401.  This  Title  may  be  cited  as 
the  "Pollution  Liability  Insurance  and  Risk 
Retention  Act". 

DEFINITIONS 

'Sec.  402.  (a)  Asjused  in  this  Title— 

'(1)  "insurance"  means  primary  insurance, 
excess  insurance,  reinsurance,  surplus  lines 
insurance,  and  any  other  arrangement  for 
shifting  and  distributing  risk  which  is  deter- 
mined to  be  insurance  under  applicable 
State  or  Federal  law; 

'(2)  "pollution  liability"  means  liability  for 
injuries  arising  from  the  release  of  hazard- 
ous substances,  pollutants  or  contaminants; 

'(3)  "risk  retention  group"  means  any  cor- 
poration or  other  limited  liability  associa- 
tion taxable  as  a  corporation,  or  as  an  insur- 
ance company,  formed  under  the  laws  of 
any  state 

'(A)  whose  primary  activity  consists  of  as- 
suming and  spreading  all,  or  any  portion,  of 
the  pollution  liability  or  of  its  group  mem- 
bers; 

'(B)  which  is  organized  for  the  primary 
purpose  of  conducting  the  activity  described 
under  subparagraph  (A); 

'(C)  which  is  chartered  or  licensed  as  an 
insurance  company  and  authorized  to 
engage  in  the  business  of  insurance  under 
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the  laws  of  any  State;  and 

'(D)  which  does  not  exclude  any  person 
from  membership  in  the  group  solely  to  pro- 
vide for  members  of  such  a  group  a  competi- 
tive advantage  over  such  a  person. 

'(4)  "purchasing  group"  means  any  group 
of  persons  which  has  as  one  of  its  purposes 
the  purchase  of  pollution  liability  insurance 
on  a  group  basis;  and 

'(5)  "State"  means  any  State  of  the  United 
States  or  the  District  of  Columbia. 

'(b)  Nothing  in  this  Title  shall  be  con- 
strued to  affect  either  the  tort  law  of  the 
law  governing  the  interpretation  of  insur- 
ance contracts  of  any  State,  and  the  defini- 
tions of  pollution  liability  and  pollution  li- 
ability insurance  under  any  State  law  shall 
not  be  applied  for  the  purposes  of  this  Act. 
including  recognition  or  qualification  of  risk 
retention  groups  or  purchasing  groups. 

'Sec.  403.  (a)  Except  as  provided  in  this 
section,  a  risk  retention  group  is  exempt 
from  any  State  law.  rule,  regulation,  or 
order  to  the  extent  that  such  law.  rule,  reg- 
ulation, or  order  would— 

'(1)  make  unlawful,  or  regulate,  directly  or 
indirectly,  the  operation  of  a  risk  retention 
group  except  that  the  jurisdiction  in  which 
it  is  chartered  may  regulate  the  formation 
and  operation  of  such  a  group  and  any  State 
may  require  such  a  group  to— 

'(A)  comply  with  the  unfair  claim  settle- 
ment practices  law  of  the  State; 

'(B)  pay.  on  a  nondiscriminatory  basis,  ap- 
plicable premium  and  other  taxes  which  are 
levied  on  admitted  insurers  and  surplus  line 
insurers,  brokers,  or  policyholders  under  the 
laws  of  the  State; 

'(C)  participate,  on  a  nondiscriminatory 
basis,  in  any  mechanism  established  or  au- 
thorized under  the  law  of  the  State  for  the 
equitable  apportionment  among  insurers  of 
pollution  liability  insurance  losses  and  ex- 
penses incurred  on  policies  written  through 
such  mechanism: 

'(D)  submit  to  the  appropriate  authority 
reports  and  other  information  required  of  li- 
censed insurers  under  the  laws  of  a  State  re- 
lating solely  to  pollution  liability  insurance 
losses  and  expenses; 

(E)  register  with  and  designate  the  State 
insurance  commissioner  as  its  agent  solely 
for  the  purpose  of  receiving  service  of  legal 
documents  or  process,  and,  upon  request, 
furnish  such  commissioner  a  copy  of  any  fi- 
nancial report  submitted  by  the  risk  reten- 
tion group  to  the  commissioner  of  the  char- 
tering or  licensing  jurisdiction; 

(F)  submit  to  an  examination  by  the 
State  insurance  commissioner  in  any  State 
in  which  the  group  is  doing  business  to  de- 
termine the  group's  financial  condition,  if— 

'(i)  the  commissioner  has  reason  to  believe 
the  risk  retention  group  is  in  a  financially 
impaired  condition:  and 

"(ii>  the  commissioner  of  the  jurisdiction 
in  which  the  group  is  chartered  has  not 
begun  or  has  refused  to  initiate  an  examina- 
tion of  the  group:  and 

(G)  comply  with  a  lawful  order  issued  in  a 
delinquency  proceeding  commenced  by  the 


State  insurance  commissioner  if  the  com- 
missioner of  the  jurisdiction  in  which  the 
group  is  chartered  has  failed  to  initiate  such 
a  proceeding  after  notice  of  a  finding  of  fi- 
nancial impairment  under  subparagraph  (P) 
of  this  paragraph; 

(2)  require  or  permit  a  risk  retention 
group  to  participate  in  any  insurance  insol- 
vency guaranty  association  to  which  an  in- 
surer licensed  in  the  State  is  required  to 
belong; 

'(3)  require  any  insurance  policy  issued  to 
a  risk  retention  group  or  any  member  of  the 
group  to  be  countersigned  by  an  insurance 
agent  or  broker  residing  in  that  State;  or 

(4)  otherwise  discriminate  against  a  risk 
retention  group  or  any  of  its  members, 
except  that  nothing  in  this  section  shall  be 
construed  to  affect  the  applicability  of 
State  laws  generally  applicable  to  persons  or 
corporations. 

(c)  The  exemptions  specified  In  subsec- 
tion (a)  apply  to— 

'(1)  pollution  liability  insurance  coverage 
provided  by  a  risk  retention  group  for— 

'(A)  such  group;  or 

(B)  any  person  who  is  a  member  of  such 
group; 

(2)  the  sale  of  pollution  liability  insur- 
ance coverage  for  a  risk  retention  group; 
and 

(3)  the  provision  of  insurance  related 
services  or  management  services  for  a  risk 
retention  group  or  any  member  of  such  a 
group. 

(d)  A  State  may  require  that  a  person 
acting,  or  offering  to  act,  as  an  agent  or 
broker  for  a  risk  retention  group  obtain  a  li- 
cense from  that  State,  except  that  a  State 
may  not  impose  any  qualification  or  require- 
ment which  discriminates  against  a  nonresi- 
dent agent  or  broker. 

PURCHASING  GROUPS 

Sec.  404.  (a)  Except  as  provided  in  this 
section,  a  purchasing  group  is  exempt  from 
any  State  law,  rule,  regulation,  or  order  to 
the  extent  that  such  law,  rule,  regulation, 
or  order  would— 

'(1)  prohibit  the  establishment  of  a  pur- 
chasing group; 

(2)  make  it  unlawful  for  an  insurer  to  pro- 
vide or  offer  to  provide  insurance  on  a  basis 
providing,  to  a  purchasing  group  or  its 
member,  advantages,  based  on  their  loss  and 
expense  experience,  not  afforded  to  other 
persons  with  respect  to  rates,  policy  forms, 
coverages,  or  other  matters; 

(3)  prohibit  a  purchasing  group  or  its 
members  from  purchasing  insurance  on  the 
group  basis  described  in  paragraph  (2)  of 
this  subsection; 

'(4)  prohibit  a  purchasing  group  from  ob- 
taining insurance  on  a  group  basis  because 
that  group  has  not  been  in  existence  for  a 
minimum  period  of  time  or  because  any 
member  has  not  belonged  to  the  group  for  a 
minimum  period  of  time; 

(5)  require  that  a  purchasing  group  must 
have  a  minimum  number  of  members, 
common  ownership  or  affiliation,  or  a  cer- 
tain legal  form; 
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'(6)  require  that  a  certain  percentage  of  a 
purchasing  group  must  obtain  insurance  on 
a  group  basis: 

(7)  require  that  any  insurance  policy 
issued  to  a  purchasing  group  or  any  mem- 
bers of  the  group  be  countersigned  by  an  in- 
surance agent  or  broker  residing  in  that 
State;  or 

'(8)  otherwise  discriminate  against  a  pur- 
chasing group  or  any  of  its  members. 

'(b)  The  exemptions  specified  in  subsec- 
tion (a)  apply  to— 

'(1)  pollution  liability  insurance,  and  com- 
prehensive general  liability  insurance  which 
includes  this  coverage,  provided  to— 

'(A)  a  purchasing  group;  or 

•(B)  any  person  who  is  a  member  of  a  pur- 
chasing group;  and 

'(2)  the  sale  of— 

'(A)  pollution  liability  insurance,  and  com- 
prehensive general  liability  coverage; 

'(B)  insurance  related  services;  or 

(C)  management  services; 
to  a  purchasing  group  or  member  of  the 
group. 

(c)  A  State  may  require  that  a  person 
acting,  or  offering  to  act,  as  an  agent  or 
broker  for  a  purchasing  group  obtain  a  li- 
cense from  that  State,  except  that  a  State 
may  not  impose  any  qualification  or  re- 
quirement which  discriminates  against  a 
nonresident  agent  or  broker. 

'applicability  of  securities  laws 

'Sec  405.  (a)  The  ownership  interests  of 
members  in  a  risk  retention  group  shall  be— 

(1)  considered  to  be  exempted  securities 
for  purposes  of  section  5  of  the  Securities 
Act  of  1933  and  for  purposes  of  section  12  of 
the  Securities  Exchange  Act  of  1934;  and 

'(2)  considered  to  be  securities  for  pur- 
poses of  the  provisions  of  section  17  of  the 
Securities  Act  of  1933  and  the  provisions  of 
section  10  of  the  Securities  Exchange  Act  of 
1934. 

'(b)  A  risk  retention  group  shall  not  be 
considered  to  be  an  investment  company  for 
purposes  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seq.). 

'(c)  The  ownership  interests  of  members 
in  a  risk  retention  group  shall  not  be  consid- 
ered securities  for  purposes  of  any  State 
blue  sky  law.'  " 

Mr.  STAFFORD.  Mr.  President,  I 
am  pleased  to  offer  an  amendment 
with  Senator  Bentsen  to  the  pending 
legislation  to  reauthorize  the  Super- 
fund  Program  that  will  facilitate  the 
ahility  of  companies  engaged  in  the 
generation,  treatment,  disposal,  and 
storage  of  hazardous  substances  and 
hazardous  wastes  to  obtain  pollution 
liability  insurance  coverage.  I  am 
pleased  to  have  as  a  cosponsor  of  this 
amendment,  as  I  said,  the  ranking  mi- 
nority member  of  the  committee,  the 
distinguished  Senator  from  Texas 
IMr.  Bentsen]. 

As  testimony  before  the  Committee 


on  Environment  and  Public  Works 
graphically  demonstrated,  pollution  li- 
ability insurance  is  becoming  increas- 
ingly difficult  to  obtain.  This  is  posing 
difficulty  for  all  companies,  and  par- 
ticular difficulty  for  the  many  firms 
who  must  meet  the  insurance  require- 
ments of  the  Resource  Conservation 
and  Recovery  Act  as  well  as  other 
firms  who  participate  as  contractors. 
architects,  and  engineers  in  the  clean- 
up of  Superfund  sites.  Many  of  the 
reasons  for  the  unavailability  of  pollu- 
tion liability  insurance  have  nothing 
to  do  with  the  Superfund  law.  Howev- 
er, the  unavailability  of  insurance  is 
frustrating  the  goals  not  only  of  the 
Superfund  law,  but  other  environmen- 
tal statutes  as  well.  I  urge  the  Senate 
to  adopt  this  amendment  because  it 
will  provide  an  alternative  way 
through  which  companies  may  obtain 
pollution  liability  insurance. 

Amendment  No.  225  would  authorize 
the  creation  of  risk  retention  pro- 
grams for  insuring  environmental  im- 
pairment liability.  The  effect  of  this 
amendment  would  be  to  allow  groups 
of  individuals  or  firms  to  share  liabil- 
ity for  damages  caused  by  pollution  of 
the  environment.  If  private  insurance 
is  available  or  the  commercial  insur- 
ance market  revives,  individuals  would 
still  be  free  to  purchase  that  coverage, 
and  many  would  undoubtedly  choose 
to  do  so.  But,  if  commercial  insurance 
is  not  available,  they  would  be  able  to 
band  together  to  provide  their  own 
pollution  liability  insurance  coverage. 

The  authority  to  establish  pollution 
liability  risk  retention  groups  author- 
ized by  this  amendment  is  virtually 
identical  to  the  authority  to  insure 
product  liability  risks  granted  under 
the  Product  Liability  Risk  Retention 
Act  of  1981,  15  U.S.C.  3901,  et  seq.  So 
we  are  not  proposing  an  entirely  new 
insurance  scheme  under  this  amend- 
ment; rather  we  are  extending  the 
concept  of  group  self-insurance  to  a 
new  category  of  risk— pollution  liabil- 
ity. Congress  passed  the  Risk  Reten- 
tion Act  of  1981  because  at  that  time 
product  liability  insurance  was  un- 
available, or  was  offered  at  prices 
which  were  not  reasonable  and  afford- 
able, particularly  to  small  businesses. 
Today,  we  face  a  similar,  if  not  more 
acute,  problem  with  regard  to  the 
availability  of  commercial  pollution  li- 
ability insurance.  Therefore,  it  seems 
to  us  that  authorizing  self -insurance 
programs  for  pollution  liability  risks 
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represents  a  modest  but  important 
step  to  facilitate  the  ability  of  firms  to 
insure  these  risks.  .      _ 

This"~amendment  "is  not  a  panacea 
for  all  problems  created  by  the  lack  of 
pollution  liability  insurance.  It  simply 
creates  the  authority  for  companies  to 
establish  group  self -insurance  pro- 
grams. Thus,  while  this  amendment 
does  not  provide  any  quick  solution  to 
the  lack  of  commercial  pollution  liabil- 
ity insurance  markets,  it  provides  a 
mechanism  under  which  companies 
can  take  steps  to  insure  these  risks. 

This  amendment  establishes  no  Fed- 
eral regulatory  authority  and  requires 
no  expenditure  of  Federal  funds.  It 
will  have  no  effect  upon  the  Federal 
deficit.  While  this  amendment  estab- 
lishes no  Federal  regulatory  authority 
to  license  insurance  companies,  it  does 
not  effect  the  liability  insurance  re- 
quirements established  under  the  Re- 
source Conservation  and  Recovers' 
Act.  Any  person  or  firm  which  is  re- 
quired to  obtain  pollution  liability  in- 
surance under  that  act  will  still  be  re- 
quired to  maintain  pollution  liability 
coverage  in  the  amount  specified 
under  regulations  issued  pursuant  to 
that  act. 

It  is  important  to  note  that  a  pollu- 
tion liability  risk  retention  group  is 
authorized  to  sell  only  pollution  liabil- 
ity insurance  and  may  offer  that  in- 
surance only  to  its  own  members.  It 
may  not  sell  insurance  to  the  public 
and  it  may  not  offer  automobile,  life 
or  health  insurance  either  to  its  own 
members  or  the  public.  Thus,  the  in- 
surance authority  granted  under  this 
amendment  is  limited  to  insuring  the 
pollution  liability  risks  of  firms  who 
join  together  to  establish  a  risk  reten- 
tion group. 

One  other  feature  of  the  bill  de- 
serves mention.  In  addition  to  author- 
izing risk  retention  groups,  the  amend- 
ment also  authorizes  establishing  pol- 
lution liability  "purchasing  groups."  A 
purchasing  group  is  a  group  of  firms 
who  join  together  to  purchase  pollu- 
tion liability  insurance  on  a  group 
basis.  If  their  experience,  safety  stand- 
ards, or  technology  demonstrate  that 
they  are  a  preferred  risk,  the  group 
may  be  able  to  obtain  pollution  liabil- 
ity insurance  coverage  on  a  favorable 
basis.  The  amendment  provides  that  a 
pollution  liability  purchasing  group  is 
exempt  from  all  regulations  which 
prohibit  or  restrict  the  sale  of  insur- 
ance on  a  group  basis. 


Finally,  it  should  be  noted  that  pol- 
lution liability  is  defined  in  the 
amendment  as  "liability  for  injuries 
arising  from  the  release  of  hazardous 
substances,  pollutants  or  contami- 
nants." We  intend  that  this  definition 
be  broadly  construed  to  cover  all  liabil- 
ity arising  out  of  pollution  or  contami- 
nation of  the  environment.  This 
amendment  authorizes  coverage  for 
sudden  and  accidental,  as  well  as  grad- 
ual pollution  claims. 

Mr.  BENTSEN.  Mr.  President.  I 
have  been  advised  that  we  have  had 
an  inquiry  concerning  this  particular 
amendment  and  a  possible  objection  to 
it  by  one  of  the  Members. 

Mr.  President,  I  ask  unanimous  con- 
sent that  it  be  laid  aside  at  this  time. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  a 
parliamentary  inquiry. 

The  PRESIDING  OFFICER,  ^he 
Senator  will  state  it. 

Mr.  STAFFORD.  It  would  be  the 
belief  of  the  Senator  from  Vermont 
that  the  pending  business  in  the 
Senate  when  we  return  to  Superfund 
would  be  the  amendment  which  I  of- 
fered a  few  minutes  ago  with  Senator 
Bentsen. 

The  PRESIDING  OFFICER.  The 
Senator  is  correct. 

Mr.  STAFFORD.  I  thank  the  Chair. 

Mr.  President.  I  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

AMENDMENT  NO.  634 

(Purpose:  To  prohibit  the  use  of  lead  pipes. 

lead   solder,   and    lead    flux    in   drinking 

water  system) 

Mr.  BRADLEY.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  BRADLEY.  Mr.  President,  I 
send  an  amendment  to  the  deak,  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  New  Jersey  [Mr.  Brad- 
ley],  for  himself  and  Mr.  Laotenbkhg.  pro- 
poses an  amendment  numbered  634. 

Mr.  BRADLEY.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 
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The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
At  the  end  of  the  bill  add  the  following 
new  title: 

TITLE  ni— LEAD  FREE  DRINKING 
WATER 

SHORT  TITLE 

Sec.  301.  This  title  may  be  cited  as  the 
"Lead  Free  Drinking  Water  Act". 

SAFE  DRINKING  WATER  ACT  AMENDMENTS 

Sec.  302.  (a)  In  General.— Part  B  of  Title 
XLX  of  the  Public  Health  Service  Act  is 
amended  by  adding  ats  the  end  thereof  the 
following  new  section: 

"PROHIBITION  ON  USE  OF  LEAD  PIPES.  SOLDER, 
AND  FLUX 

Sec  1417.  (a*  In  General.— 

"(1)  Prohibition.— Any  pipe,  solder,  or 
flux,  which  is  used  after  the  date  of  enact- 
ment of  the  SDWA  of  1985.  in  the  installa- 
tion or  repair  of— 

"(A)  any  public  water  system,  or 

"(B)  any  plumbing  in  a  residential  or  non- 
residential facility  providing  water  for 
human  consumption  which  is  connected  to  a 
public  water  system. 

must  be  lead  free  (as  defined  in  subsection<d  )). 
This  paragraph  shall  not  apply  to  leaded 
joints  necessary  for  the  repair  of  cast  iron 
Pipes. 

"(2)  Public  notice  of  adverse  effects.— 
Each  community  public  water  system  shall 
provide  notice,  developed  in  consultation 
with  the  Administrator,  to  all  users  of  the 
system  with  respect  to— 

"(A)  the  adverse  health  effects  of  expo- 
sure to  lead,  including  a  description  of  those 
populations  which  may  be  particularly  sen- 
sitive to  such  exposure;  and 

"(B)  any  means  reasonably  available  to 
such  users  for  mitigating  lead  exposure 
from  drinking  water,  taking  into  consider- 
ation the  need  to  conserve  water. 

"(b)  State  Enforcement.— 

"(1)  Enforcement  of  prohibition.— The 
requirements  of  subsection  (a Ml)  shall 
apply  to  an  States  effective  24  months  after 
the  date  of  the  enactment  of  this  section. 
States  shall  enforce  such  requirements 
through  State  or  local  plumbing  codes,  or 
such  other  means  of  enforcement  as  the 
State  may  determine  to  be  appropriate. 

•(2)  Enforcement  or  public  notice  re- 
quirements.—The  requirements  of  subsec- 
tion (a)(2)  shall  apply  to  all  States  effective 
24  months  after  the  date  of  the  enactment 
of  this  section. 

"(c)  Penalties— If  the  Administrator  de- 
termines that  a  State  is  not  enforcing  the 
requirements  of  subsection  (a)  as  required 
pursuant  to  subsection  (b).  the  Administra- 
tor may  commence  a  civil  action  under  sec- 
tion 1414(b). 

"(d)  Definition  of  Lead  Free.— For  pur- 
poses of  this  section,  'lead  free'  means  sol- 
ders and  flux  containing  not  more  than  0.2 
percent  lead,  and  pipes  and  pipe  fittings 
containing  not  more  than  6.0  percent  lead."'. 


(b)  Civil  Action.— Section  1414(b)  of  Che 
Public  Health  Service  Act  is  amended— 

(1)  in  the  matter  preceding  paragraph  C1X 

by  inserting  ",  or  with  section  1417."  after, 
"or  1416";  and 

(2)  in  paragraph  (1).  by  inserting  ".  or 
under  section  1417"  after  "subsection  (a)". 

(c)  Notification  to  States.— The  Admin- 
istrator of  the  Environmental  Protection 
Agency  shall  notify  all  States  with  respect 
to  the  requirements  of  section  1417  of  the 
Public  Health  Service  Act  within  90  days 
after  the  date  of  the  enactment  of  this  Act. 

BAN  ON  LEAD  WATER  PIPES.  SOLDER.  AND  FLUX 
IN  VA  AND  HUD  INSURED  OR  ASSISTED  PROPERTY 

Sec.  303.  (a)  Prohibition.— (1)  The  Secre- 
tary of  Housing  and  Urban  Development 
and  the  Administrator  of  Veterans'  Affairs 
may  not  insure  or  guarantee  a  mortgage  or 
furnish  assistance  with  respect  to  newly 
constructed  residential  property  which  con- 
tains a  potable  water  system  unless  such 
system  uses  only  lead  free  pipe,  solder,  and 
flux. 

(2)  For  purposes  of  paragraph  (1).  "lead 
free**  means  solders  and  flux  containing  not 
more  than  0.2  percent  lead,  and  pipes  and 
pipe  fittings  containing  not  more  than  6.0 
percent  lead. 

.  (b)  Effective  Date.— Subsection  (a)  shall 
become  effective  24  months  after  the  date 
of  the  enactment  of  this  Act. 

LEAD  SOLDER  AS  A  HAZARDOUS  SUBSTANCE 

Sec  304.  (a)  In  General.— Section  2(fKl) 
of  the  Federal  Hazardous  Substances  Act  is 
amended  by  adding  at  the  end  thereof  the 
following: 

"(E)  Any  solder  which  has  a  lead  content 
in  excess  of  0.2  percent.**. 

(b)  Labeling. — Section  4  of  the  Federal 
Hasardous  Substances  Act.  is  amended  by 
adding  at  the  end  thereof  the  following: 

"(k)  The  introduction  or  delivery  for  in- 
troduction into  interstate  commerce  of  any. 
lead  solder  which  has  a  lead  content  in 
excess  of  0.2  percent  which  does  not  promf- 
nently  display  a  warning  label  stating  the 
lead  content  of  the  solder  and  warning  that 
the  use  of  such  solder  in  the  making  of 
joints  or  fittings  in  any  private  or  public  po- 
table water  supply  system  is  prohibited.*'.    • 

"(c)  Effective  Date.— The  amendments 
made  by  this  section  shall  become  effective 
24  months  after  the  date  of  the  enactment 
of  this  Act. 

Mr.  BRADLEY.  Mr.  President,  the 
amendment  I  send  to  the  desk  is  on 
behalf  of  myself  and  my  colleague 
from  New  Jersey,  Mr.  Lautenberg. 
The  purpose  of  the  amendment  is  to 
prevent  further  lead  contamination  of 
our  Nation's  drinking  water. 

Mr.  President,  we  have  long  been 
aware  that  lead  is  a  dangerous  sub- 
stance which  seriously  threatens 
public  health.  But  we  are  only  begin- 
ning to  learn  of  the  full  health  haz- 
ards   associated    with    elevated    lead 
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levels  in  the  blood.  The  risk  of  high 
blood  pressure  in  adults,  impairment 
of  the  central  nervous  system,  retarda- 
tion of  learning  ability,  in  children, 
and  birth  defects  all  argue  for  prompt 
action  to  reduce  the  level  of  lead  in 
our  environment;  and,  that  is  precisely 
what  this  amendment  will  accomplish. 

Most  of  the  recent  public  attention 
has  focused  on  the  lead  content  in  gas- 
oline as  a  source  of  environmental  con- 
tamination. I  have  spoken  many  times 
on  the  Senate  floor  on  the  most  effi- 
cient manner  in  which  to  address  this 
issue.  But  another  source  of  lead 
merits  our  attention  as  well— that  of 
lead  in  our  drinking  water.  In  fact,  a 
1983  EPA  report  entitled  "The  Health 
Hazards  Associated  With  the  Use  of 
Lead  To  Transmit  Drinking  Water" 
clearly  describes,  a  "correlation  be- 
tween high  concentrations  of  lead  in 
drinking  water  and  high  blood  levels." 
The  report  goes  on  to  state  that  lead 
ingested  from  water  can  be  a  signifi- 
cant source  of  lead  in  humans. 

Therefore,  Mr.  President,  we  know 
that  lead  is  a  health  hazard.  We  also 
know  that  if  lead  is  in  drinking  water 
it  will  end  up  in  our  bloodstream.  But 
how  does  it  get  into  our  water  and 
what  can  we  do  to  stop  this?  The  EPA 
has  concluded  that  lead  enters  drink- 
ing water  primarily  as  a  result  of  the 
corrosive  action  of  water  on  pipes,  fit- 
tings, and  solder.  Several  factors  come 
into  play.  Two  of  the  most  important 
being  the  age  of  the  plumbing  system 
and  the  corrosiveness  of  the  water. 
The  highest  levels  are  found  in  new 
systems  with  corrosive  water  that  is  al- 
lowed to  stand  for  several  hours.  For 
example,  the  first  several  draws  of 
water  in  the  morning  would  be  most 
contaminated.  However,  levels  in 
excess  of  the  maximum  contaminant 
level  are  not  restricted  to  such  circum- 
stances. 

How  widespread  is  this  problem?  Mr. 
President,  I  first  learned  of  this  prob- 
lem because  in  my  home  State  of  New 
Jersey  we  have  confirmed  cases  of  lead 
leaching  into  drinking  water  in  Ocean 
County  in  amounts  exceeding  the  EPA 
standard.  However,  it  is  important  to 
note  that  this  is  truly  a  national  prob- 
lem. An  informal  survey  performed  by 
members  of  my  staff  revealed  that  22 
out  of  29  States  contacted  have  experi- 
enced difficulties  with  lead  leaching 
into  drinking  water.  The  States  not  re- 
porting any  problems  also  admitted  to 
not  having  performed  extensive  sam- 


pling. We  questioned"  States  from 
Maine  to  Texas  to  California.  Leading 
the  way  in  combating  this  problem  are 
the  States  of  Oregon,  Wisconsin,  Min- 
nesota, New  York,  Massachusetts,  and 
Delaware  who  have  already  banned 
the  use  of  lead  solder  and  pipes  in  po- 
table water  systems.  The  States  of 
Calif  ornia  and  Virginia  are  considering 
similar  legislation;  and,  I  add,  they 
have  confidently  predicted  passage  of 
such  legislation.  If  EPA  follows  the 
recommendation  of  the  National  Acad- 
emy of  Sciences  and  reduces  the  level 
of  lead  acceptable  in  drinking  water, 
as  they  are  expected  to  do,  the 
number  of  States  which  have  contami- 
nation problems  is  sure  to  increase.  In 
fact,  the  scope  of  this  problem  is  inter- 
national in  nature  with  Denmark, 
West  Germany,  Great  Britain,  and  the 
Netherlands  all  prohibiting  the  use  of 
lead  in  drinking  water  systems. 

Mr.  President,  now  we  return  to  the 
critical  question,  What  can  be  done  to 
rectify  this  problem?  My  amendment 
is  a  simple  and  effective  vehicle  for 
dealing  with  this  problem.  It  attacks 
the  issue  from  four  vantage  points, 
that  of  public  water  systems,  private 
wells,  new  home  construction,  and 
plumbing  repairs.  First,  it  requires 
that  States  ban  the  use  of  lead  solder 
and  pipes  in  any  new  construction  or 
repair  of  public  water  systems.  Failure 
to  implement  such  a  ban  could  result 
in  civil  action  by  the  Administrator 
against  the*  State.  Second,  it  prohibits 
the  issuance  of  FHA  mortgages  to  any 
newly  constructed  home  which  utilizes 
lead  pipes  or  solder  in  its  water  deliv- 
ery lines.  Third,  it  mandates  the  Con- 
sumer Product  Safety  Commission  to 
require  a  warning  label  on  all  packages 
of  lead  solder  in  order  to  protect  un- 
suspecting homeowners  who  opt  to 
perform  some  plumbing  tasks  on  their 
own.  Fourth,  it  requires  that  commu- 
nity public  water  systems  carry  out  an 
information  campaign  to  make  people 
aware  of  the  potential  hazards  associ- 
ated with  lead  in  drinking  water  and 
the  steps  being  taken  to  avoid  further 
problems. 

Mr.  President,  alternatives  to  lead 
solder  exist.  They  are  distinguishable 
from  lead  solder;  and  are  equally  if  not 
better  able  to  provide  an  effective  seal 
without  adverse  health  consequences. 
Cost  is  not  an  issue  since  using  alter- 
nate solders  and  pipes  will  result  in  a 
mere  $10  increase  in  the  price  of  a  new 
home.   This  is  a  negligable   amount 
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when  considering  the  health  benefits 
to  be  gained.  The  logic  is  overwhelm- 
ing to  pursue  the  course  of  action  I 
have  outlined.  ActuaUy,  there  is  no 
reason  to  retain  lead  as  an  acceptable 
material  to  be  used  in  the  transmission 
of  potable  water. 

Mr.  President,  we  place  great  em- 
phasis, as  a  nation,  on  safe  drinking 
water.  In  fact,  we  have  recently  passed 
legislation  to  amend  the  Safe  Drinking 
Water  Act  which  authorized  $130  mil- 
lion for  fiscal  year  1986.  Often,  safe 
drinking  water  requires  the  use  of  ex- 
pensive measures  such  as  the  addition 
of  anti-corrosive  chemicals  or  fancy 
purification  methods.  What  I  am  pro- 
posing are  simple,  inexpensive,  pre- 
ventative steps  we  can  take  to  avoid 
further  contamination  of  our  drinking 
water  supplies.  We  are  not  asking 
anyone  to  rip  up  old  plumbing  sys- 
tems. Rather,  we  focus  on  arresting 
the  problem  before  it  progresses  fur- 
ther by  limiting  ourselves  to  new  con- 
struction and  repairs  The  choice  is 
clear  cut;  do  we  take  action,  as  a  nation, 
to  avoid  further  lead  contamination  or 
do  we  wait  and  run  the  risk  of  increased 
health  hazards? 

Mr.  President,  let  me  emphasize  that 
three  important  questions  were  an- 
swered at  hearings  conducted  by  the 
Committee  on  Environment  and 
Public  Works  on  the  Safe  Drinking 
Water  Act  amendments  and  our  Lead- 
Free  Drinking  Water  Act.  Is  lead  in 
drinking  water  a  health  hazard?  Is 
lead  contamination  of  drinking  water 
widespread?  What  can  be  done  to 
avoid  the  leaching  of  lead  into  drink- 
ing water?  The  witnesses  were  State 
public  health  officials,  scientists,  and 
engineering  consultants.  It  is  both  ac- 
curate and  fair  to  say  that  these  wit- 
nesses spoke  as  one;  each  was  against 
the  use  of  lead  pipes  and  lead  solder  in 
potable  water  systems.  One  witness 
went  so  far  as  to  recommend  a  fivefold 
decrease  in  the  EPA  lead  standard. 
Mr.  President,  as  I  have  mentioned,  we 
are  virtually  assured  that  EPA  will 
continue  to  lower  the  drinking  water 
lead  standard.  Again,  this  begs  for  us 
to  act  now  to  avoid  future  problems  by 
eliminating  sources  of  lead  in  drinking 
water. 

Let  me  remind  you,  Mr.  President, 
that  often  the  biggest  problems  are 
encountered  in  new  homes.  These 
homes  are  usually  owned  by  young 
couples  with  young  children— children 
who   are   particularly   susceptible   to 


the  adverse  effects  of  lead.  I  hope  my 
colleagues  will  join  me  in  supporting 
this  effort  to  protect  our  drinking 
water  from  further  lead  contamina- 
tion. 

Mr.  President,  that  is  the  amend- 
ment. I  thank  the  distinguished  chair- 
man of  the  committee  for  his  interest. 
I  know  this  was  originally  due  to  be  of- 
fered several  months  ago  and  the  Sen- 
ator suggested  that  I  pause,  not  offer 
it,  and  we  would  hold  a  hearing  in  the 
committee.  A  hearing  was  held.  I 
think  the  bill  has  been  improved  as  a 
result  of  that  process. 

Mr.  LAUTENBERG.  Mr.  President, 
I  am  pleased  to  join  my  distinguished 
colleague  from  New  Jersey,  Senator 
Bradley,  in  offering  this  amendment 
to  ban  the  future  use  of  lead  in  water 
supply  systems.  This  amendment  is  a 
revised  version  of  our  bill,  S.  1197,  and 
is  intended  to  complement  the  Safe 
Drinking  Water  Act  Amendments  of 
1985  approved  in  May  by  The  Senate. 

The  Safe  Drinking  Water  Act  serves 
to  protect  the  public  against  contami- 
nants in  drinking  water.  Our  amend- 
ment seeks  to  assure  that  water 
cleansed  of  lead  and  other  contami- 
nants is  not  despoiled  by  lead  while 
being  transported  to  water  taps. 

Two  and  a  half  years  ago,  EPA  de- 
termined that  the  largest  source  of 
lead  in  drinking  water  comes  from  the 
corrosion  of  pipes  that  carry  water 
supplies.  What  this  means  is  that  no 
matter  how  much  lead  is  taken  out  of 
drinking  water  by  water  supply  com- 
panies, tap  water  will  be  contaminated 
as  lead  from  lead  pipes  and  lead  solder 
connecting  pipes  is  dissolved  in  drink- 
ing water  on  its  way  to  the  tap. 

This  problem  may  be  exacerbated  by 
acidified  sources  of  drinking  water. 
The  low  PH  of  the  water— its  acidity- 
makes  the  water  more  "aggressive" 
and  thus  more  likely  to  corrode  lead 
from  pipes.  New  York*Jtfinnesota  and 
parts  of  eastern  Canada  already  warn 
residents  to  run  their  water  before 
using  it,  and  advise  pregnant  women 
against  its  use  altogether. 

Numerous  studies  have  demonstrat- 
ed that  infants  and  young  children  are 
especially  susceptible  to  lead.  Lead 
causes  nervous  disorders,  learning  dis- 
abilities, and  weakens  tolerance  to  dis- 
ease. In  addition,  exposure  to  high 
levels  of  lead  can  cause  cancer  and 
birth  defects. 

It  is  clear  that  we  must  do  every- 
thing possible  to  cut  back  on  human 
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exposure  to  lead,  whether  it  is  in 
drinking  water,  automobile  exhausts 
or  in  paint  and  other  products. 

Our  amendment  is  a  positive  step 
forward  in  accomplishing  that  goal.  It 
prohibits  the  use  of  lead  pipes,  solder, 
and  fluxes  in  repairs  and  installation 
of  public  drinking  water  systems.  The 
amendment  would  require  States  to 
enforce  the  ban  through  State  or  local 
plumbing  codes  or  other  appropriate 
means.  Any  State  which  fails  to  imple- 
ment the  ban  within  2  years  will  risk 
civil  action  by  the  EPA  Administrator. 

In  addition,  no  new  construction  will 
be  eligible  for  guaranteed  or  insured 
mortgages  from  the  Veterans  Adminis- 
tration or  the  Department  of  Housing 
and  Urban  Development  unless  the 
water  system  uses  lead  free  piping, 
solder,  and  flux.  Lead  free  is  defined 
as  materials  containing  not  more  than 
0.2  percent  lead. 

The  bill  also  requires  that  public 
water  supply  systems,  in  consultation 
with  tne  EPA,  conduct  an  information 
campaign  to  notify  users  of  their  sys- 
tems of  the  adverse  health  effects  of 
lead  and  the  means  by  which  users  can 
reduce  the  lead  in  their  water  supplies. 
The  bill  further  requires  notification 
through  the  use  of  labeling  on  lead 
pipes  or  lead  solder  sold  in  retail  estab- 
lishments. The  intent  of  these  labels  is 
to  inform  the  public  that  the  use  of 
lead  in  drinking  water  systems  is  pro- 
hibited under  Federal  law.  The  con- 
sumer product  safety  commission  win 
enforce  this  provision  through  its  net- 
work of  field  inspectors. 

Mr.  President,  this  amendment  does 
not  call  for  the  retroactive  removal  of 
lead  pipes  or  pipes  containing  lead.  It 
simply  requires  that  new  pipes  or 
pipes  that  are  repaired  do  not  contain 
lead.  It  is  supported  by  a  number  of 
organizations  and  associations  con- 
cerned about  lead  regulation,  includ- 
ing the  National  Association  of  Full 
Service  Plumbing,  Heating,  Cooling 
and  Piping  Product  Wholesalers, 
which  has  members  whose  businesses 
will  be  impacted  by  this  amendment. 
However,  it  recognizes  that  there  are 
alternatives  to  lead  and  those  alterna- 
tives should  be  used. 

Mr.  President,  in  my  home  State  of 
New  Jersey,  lead  from  solder  in  drink- 
ing water  pipes  has  been  identified  as 
a  major  source  of  exposure  to  lead.  In 
one  study,  exposure  to  lead  in  drinking 
water  was  greater  than  exposure  to 
lead  from  automobile  emissions  along 
major  highways.  The  preliminary  find- 
ings of  a  report  by  the  New  Jersey  De- 
partment of  Environmental  Protection 


indicate  that  the  problem  is  extensive: 
of  590  wells  tested  in  Beachwood,  NJ, 
220  showed  lead  above  the  50  ug/1 
maximum  contaminant  level  set  under 
the  Safe  Drinking  Water  Act.  This 
pattern  is  repeated  in  many  other 
areas  of  the  northeast  and  the  north- 
west. 

Action  has  been  taken  to  ban  lead 
solder  in  Oregon,  Wisconsin,  Washing- 
ton, Delaware,  and  New  York,  as  well 
as  in  Denmark,  West  Germany,  Great 
Britain  and  the  Netherlands.  Given 
the  national  and  international  charac- 
ter of  our  economy,  we  should  protect 
citizens  across  the  country  by  adding 
the  United  States  to  the  list. 

Mr.  President,  the  problem  of  lead 
contamination  in  our  Nation's  drink- 
ing water  is  not  new,  and  tt  will  not 
simply  disappear.  If  anything,  it  will 
get  worse.  As  time  passes,  deteriora- 
tion of  lead  pipes  will  continue  to  pose 
a  serious  health  problem.  This  subject 
deserves  our  immediate  attention.  It  is 
my  hope  that  the  Senate  will  approve 
this  important  amendment. 

Mr.  STAFFORD.  Mr.  President,  on 
behalf  of  the  majority,  and  especially 
in  view  of  what  the  Senator  from  New 
Jersey  has  said,  and  the  hearings 
which  the  committee  held  in  respect 
to  this  matter,  we  are  prepared  to 
accept  the  Senator's  amendment. 

Mr.  BENTSEN.  Mr.  President,  on 
behalf  of  the  minority,  I  think  the 
Senator  from  New  Jersey  offered  a 
very  excellent  amendment,  and  I  am 
pleased  to  support  It. 

Mr.  BRADLEY.  Mr.  President,  I 
move  the  amendment. 

The  PRESIDING  OFFICER.  Is 
there  further  debate  on  the  amend- 
ment? If  not,  the  question  is  on  agree- 
ing to  the  amendment  of  the  Senator 
from  New  Jersey. 

The  amendment  (No.  634)  was 
agreed  to. 

Mr.  BRADLEY.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
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ORDER  OP  PROCEDURE 

SUPERFUNO  IMPROVEMENT  ACT  OF  1985 

Mr.  STAFFORD.  Mr.  President.  I 
ask  unanimous  consent  that  the 
Senate  now  proceed  to  the  consider- 
ation of  S.  51,  Superfund,  for  a  period 
not  to  extend  beyond  the  hour  of  2:30 

The  PRESIDING  OFFICER.  Is 
there  objection?  Without  objection,  it 
is  so  ordered. 

IMMIGRATION  REFORM  AND  CONTROL  ACT  OF 
1985 

Mr.  STAFFORD.  I  further  ask 
unanimous  consent  that  at  the  hour  of 
2:30,  the  Senate  resume  consideration 
of  S.  1200,  the  immigration  bill,  that 
there  be  1  hour  of  debate  on  the 
Simon  amendment  sunsetting  the 
Wilson  agricultural  provisions,  that  it 
be  equally  divided,  and  that  no  amend- 
ments be  in  order  to  the  Simon 
amendment. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Finally,  Mr.  Presi- 
dent, I  ask  unanimous  consent  that 
following  the  conclusion  or  yielding 
back  of  time  on  the  Simon  amendment 
the  Senate  proceed  to  a  vote  in  rela- 
tion to  the  Simon  amendment. 

The  PRESIDING  OFFICER.  Is 
there  objection?  Without  objection,  it 
is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  DENTON.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER  (Mr. 
Symms).  Without  objection,  it  is  so  or- 
dered. 


SUPERFUND  IMPROVEMENT  ACT 
OF  1985 

The  Senate  resumed  consideration 
of  the  bill,  S.  51. 

Pending:  Amendment  No.  633  by  Mr.  Staf- 
ford and  Mr.  Bentsen  to  provide  an  alterna- 
tive way   through  which   companies  may 


obtain  pollution  liability  insurance. 

Mr.  STAFFORD.  Mr.  President,  it  is 
the  recollection  of  the  Senator  from 
Vermont  that  the  last  item  of  business 
in  front  of  the  Senate  in  connection 
with  the  so-called  Superfund  legisla- 
tion yesterday  was  an  amendment  to 
the  pending  bill  which  had  been  of- 
fered by  the  Senator  from  Vermont 
for  himself  and  the  Senator  from 
Texas  [Mr.  Bentsen],  the  ranking 
member  of  the  committee. 

The  PRESIDING  OFFICER  (Mr. 
Cohen).  The  Senator  is  correct. 

Mr.  STAFFORD.  My  recollection  is 
that  that  amendment  had  been  stated 
and  is  the  pending  business. 

The  PRESIDING  OFFICER.  The 
Senator  is  correct. 

Mr.  STAFFORD.  Mr.  President,  a 
parliamentary  inquiry. 

The  PRESIDING  OFFICER.  The 
Senator  will  state  It. 

Mr.  STAFFORD.  It  is  the  under- 
standing of  the  Senator  from  Vermont 
that  by  unanimous  consent  he  could, 
for  Mr.  Kasten  and  others,  offer  a 
second-degree  amendment  to  the 
pending  amendment.  Is  that  correct? 

The  PRESIDING  OFFICER.  The 
Senator  is  correct. 

AMENDMENT  NO  635 

(Purpose:  To  clarify  that  the  activities  of 
pollution  liability  risk  retention  groups 
are  limited  to  coverage  of  pollution  liabil- 
ity risks) 

Mr.  STAFFORD.  In  that  event,  Mr. 
President,  I  send  an  amendment  to  the 
desk    that    I    am    offering    for    Mr. 
Kasten,  Mr.  Danforth,  and  Mr.  Hol- 
lings  as  a  second-degree  amendment 
to    the    pending    amendment.    I    ask 
unanimous  consent  that  it  be  stated 
and  that  it  be  considered  at  this  time. 
The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered.  The 
clerk  will  state  the  amendment. 
The  legislative  clerk  read  as  follows: 
The  Senator  from  Vermont   [Mr.  Staf- 
ford) for  Mr.  Kasten,  Mr.  Danforth,  and 
Mr.    Hollings,    proposes    an    amendment 
numbered  635  to  amendment  numbered  633. 
Further  amend  by  inserting  "(c)"  at  the 
end  of  Section  402  and  adding  a  new  subsec- 
tion as  follows: 
"(c)  The  authority  to  offer  or  to  provide 
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insurance  under  this  title  shall  be  limited  to 
coverage  of  pollution  liability  risks  and  this 
title  does  noit  authorize  a  risk  retention 
group  or  purchasing  group  to  provide  cover- 
age of  any  other  line  of  insurance." 

Mr.  STAFFORD.  Mr.  President,  the 
amendment  that  has  been  offered  by 
me  for  the  Senator  from  Wisconsin 
[Mr.  Kasten]  and  others  involves  in- 
surance matters  traditionally  within 
the  jurisdiction  of- the  Senate  Com- 
merce Committee.  That  is  the  reason 
why,  in  this  instance,  I  have  offered 
that  amendment  on  behalf  of  Senator 
Kasten  and  his  colleagues. 
•  Mr.  KASTEN.  Mr.  President,  the 
amendment  offered  by  the  distin- 
guished Senator  from  Vermont  [Mr. 
Stafford]  and  cosponsored  by  the  dis- 
tinguished Senator  from  Texas  [Mr. 
Bentsen]  authorizes  the  establish- 
ment of  pollution  liability  risk  reten- 
tion groups.  This  amendment  involves 
insurance  matters  traditionally  within 
the  jurisdiction  of  the  Senate  Com- 
merce Committee.  It  utilizes  the  prin- 
ciples of  the  Product  Liability  Risk 
Retention  Act,  which  I  introduced 
with  Senator  Packwood,  and  which 
was  enacted  into  law  in  1981,  after 
being  reported  by  the  Commerce  Com- 
mittee. 

As  a  consequence,  I  have  reviewed 
this  amendment,  along  with  other 
members  of  the  Commerce  Commit- 
tee, and  I  rise  today  to  support  this 
proposal,  as  well  as  to  express  the  sup- 
port of  my  colleagues,  Senator  Dan- 
fortk,  the  chairman  of  the  Commerce 
Committee,  and  Senator  Hollings,  the 
ranking  minority  member  of  the  com- 
mittee. While  recognizing  this  as  a 
matter  of  Commerce  Committee  juris- 
diction, we  think  this  amendment 
makes  sense.  We  recognize  that  pollu- 
tion liability  insurance  is  becoming  in- 
creasingly difficult  to  obtain,  and  we 
think  that  utilization  of  the  principles 
of  the  Product  Liability  Risk  Reten- 
tion Act  is  a  sound  approach  to  this 
problem. 

However,  during  our  review  of  this 
proposal,  the  concern  was  expressed  to 
us  that  the  authority  granted  under 
the  amendment  could  be  abused  and 
that  groups  might  attempt  to  offer 
automobile,  life,  or  other  lines  of  in- 
surance not  related  to  insuring  pollu- 
tion liability  risks.  Although  we  are 
sure  that  the  sponsors  of  this  amend- 
ment did  not  intend  any  such  loop- 
hole, and  we  do  not  think  the  lan- 
guage of  amendment  No.  225  would 
permit  offering  other  lines  of  insur- 


ance Senator  Danforth,  Senator  Hol- 
lings, and  I  would  like  to  propose  a 
perfecting  amendment  to  avoid  any 
ambiguity  regarding  the  scope  of  the 
authority  granted  under  this  amend- 
ment. 

This  clarifying  amendment  simply 
provides: 

The  authority  to  offer  or  to  provide  insur- 
ance under  this  title  shall  be  limited  to  cov- 
erage of  pollution  liability  risks  and  this 
title  does  not  authorize  a  risk  retention 
group  or  a  purchasing  group  to  provide  cov- 
erage of  any  other  line  of  insurance. 

The  purpose  of  this  amendment  is 
only  to  reenforce  the  intent  of  this 
proposal:  that  the  activities  of  a  pollu- 
tion liability  risk  retention  group  are 
to  be  limited  to  coverage  of  pollution 
liability  risks.  This  amendment  will 
assure  that  this  authority  is  not  used 
to  avoid  State  regulation  of  the  sale  of 
automobile,  life,  accident  and  health, 
or  other  lines  of  insurance  to  group 
members  or  to  the  public* 

Mr.  STAFFORD.  Mr.  President,  I 
am  pleased  to  accept  the  clarifying 
amendment  offered  by  the  Senator 
from  Wisconsin. 

He  is  correct  in  stating  that  our 
intent  regarding  this  amendment  was 
to  limit  its  authority  to  the  coverage 
of  pollution  liability  risks.  I  think  the 
text  and  structure  of  the  amendment 
already  limits  the  authority  of  a  pollu- 
tion liability  risk  retention  group  to 
coverage  of  only  pollution  liability 
risks,  but  I  am  pleased  to  accept  this 
clarifying  amendment  so  that  its  scope 
is  unambiguous.  It  is  clearly  not  in- 
tended to  authorize  anyone  to  offer 
automobile,  life,  or  health  insurance 
to  the  public;  it  is  limited  solely  to  the 
coverage  of  pollution  liability  risks. 
The  clarifying  language  will  make  its 
scope  crystal  clear. 

Mr.  President,  for  the  majority,  I  am 
prepared  to  accept  the  Kasten  amend- 
ment which  I  have  offered  to  the 
amendment  which  Senator  Bentsen 
and  I  have  proposed  to  the  Senate. 

Mr.  BENTSEN.  Mr.  President,  for 
the  minority,  I  think  the  Senator's 
amendment  is  a  good  one.  What  it 
does  in  effect  is  help  protect  the  juris- 
diction of  the  Commerce  Committee 
and  limit  the  liability  here  to  pollution 
liability  risks.  We  have  no  objection  to 
the  amendment. 

The  PRESIDING  OFFICER.  If 
there  be  no  further  debate,  the  ques- 
tion is  on  agreeing  to  the  amendment. 

Mr.  SYMMS.  Mr.  President,  will  the 
Senator  yield  for  a  question? 
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Mr.  STAFFORD.  Yes. 

Mr.  SYMMS.  Does  this  amendment 
speak  anything  to  the  problem  of 
what  happens  after  the  fact?  In  other 
words,  let  us  say  that  somebody  goes 
and  takes  over  and  cleans  up  a  site. 
Then  it  passes  specifications. 

Mr.  STAFFORD.  Maybe  I  could  ex- 
plain briefly  what  the  amendment 
does. 

Mr.  SYMMS.  That  would  be  great. 

Mr.  STAFFORD.  What  the  amend- 
ment proposes  to  do,  because  it  is  get- 
ting to  be  so  difficult  for  those  who 
are  engaged  in  the  business  of  clean- 
ing up  dump  sites  to  get  insurance,  is 
allow  those  who  are  engaged  in  dump 
site  cleanup  as  contractors  to  coinsure 
themselves  if  they  want  to  and  if  there 
are  enough  of  them  to  band  together 
to  do  that.  It  does  not  allow  them  to 
get  into  the  business  of  insurance  in 
any  way  or  to  go  beyond  their  own  op- 
erations. What  it  is  designed  to  do  is 
give  them  some  protection  against  law- 
suits against  themselves  by  banding 
together  in  a  group  to  coinsure  each 
other. 

Mr.  SYMMS.  It  does  not  have  any  li- 
ability limitation? 

Mr.  STAFFORD.  No,  Mr.  President. 

Mr.  SYMMS.  That  will  be  addressed 
in  another  amendment. 

Mr.  STAFFORD.  That  is  true. 

Mr.  BENTSEN.  Mr.  President,  all  it 
does  is  allow  banding  together  to 
insure  in  a  business  that  cannot  buy 
insurance. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  635)  was 
agreed  to. 

Mr.  STAFFORD.  I  move  to  reconsid- 
er the  vote  by  which  the  amendment 
was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
know  of  no  further  desire  on  the  part 
of  Members  to  debate  the  main 
amendment  (No.  633). 

I  am  prepared  to  have  the  Chair  put 
the  main  amendment  before  the 
Senate. 

The  PRESIDING  OFFICER.  Is 
there  further  debate?  If  not,  the  ques- 
tion is  on  agreeing  to  the  amendment. 

The  amendment  (No.  633)  was 
agreed  to. 

Mr.    BENTSEN.    Mr.    President,    I 


move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  the 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  636 

(Purpose:  To  require  a  study  of  and  report 
on  the  sources  and  extent  of  lead  poison- 
ing in  children  from  environmental 
sources) 

Mr.  WEICKER.  Mr.  President,  what 
is  the  pending  business? 

The  PRESIDING  OFFICER.  The 
pending  business  is  S.  51. 

Mr.    WEICKER.    Mr.    President,    I 
send  an  amendment  to  the  desk  and 
ask  that  it  be  immediately  considered. 
The    PRESIDING    OFFICER.    The 
amendment  will  be  stated. 
The  bill  clerk  read  as  follows: 
The     Senator     from     Connecticut     [Mr. 
Weicker]    proposes   an    amendment    num- 
bered 636. 

Mr.  WEICKER.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
S.  51  is  amended  by  adding  on  page  84, 
before  line  15,  a  new  subsection  as  follows: 

"(f)  The  Administrator  of  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
shall,  in  consultation  with  the  Administra- 
tor of  the  Environmental  Protection  Agency 
and  other  officials  as  appropriate,  not  later 
than  March  1,  1986,  submit  to  the  Commit- 
tee on  Environment  and  Public  Works  of 
the  U.S.  Senate  and  the  Committee  on 
Energy  and  Commerce  of  the  U.S.  House  of 
Representatives,  a  report  on  the  nature  and 
extent  of  lead  poisoning  in  children  from 
environmental  sources.  Such  report  shall  in- 
clude, at  a  minimum,  the  following  informa- 
tion: 

(1)  An  estimate  of  the  total  number  of 
children,  arrayed  according  to  Standard 
Metropolitan  Statistical  Area  or  other  ap- 
propriate geographic  unit,  exposed  to  envi- 
ronmental sources  of  lead  at  concentrations 
sufficient  to  cause  adverse  health  effects; 

(2)  An  estimate  of  the  total  number  of 
children  exposed  to  environmental  sources 
of  lead  arrayed  according  to  source  or 
source  types; 

(3)  A  statement  of  the  long  term  conse- 
quences for  public  health  of  unabated  expo- 
sures to  environmental  sources  of  lead  and 
including  but  not  limited  to,  diminution  in 
intelligence,  increases  in  morbidity  and  mor- 
tality: and 

(4)  Methods  and  alternatives  available  for 
reducing  exposures  of  children  to  environ- 
mental sources  of  lead. 

Such  report  shall  also  score  and  evaluate 
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specific  sites  at  which  children  are  known  to 
be  exposed  to  environmental  sources  of  lead 
due  to  releases,  utilizing  the  Hazard  Rank- 
ing System  of  the  National  Priorities  List. 

The  costs  of  preparing  and  submitting  the 
report  required  by  this  section  shall  be 
borne  by  the  Hazardous  Substances  Re- 
sponse Fund." 

Mr.  WEICKER.  Mr.  President,  I  rise 
today  to  offer  this  amendment  to  S. 
51,  the  reauthorization  of  the  Environ- 
mental Protection  Agency's  Superfund 
Program. 

Lead  poisoning  of  children  has  been 
recognized  as  a  threat  to  the  Nation's 
health  for  decades.  Yet  exposure  to 
lead  is  still  the  most  prevalent  and 
preventable  of  childhood  health  prob- 
lems. A  survey  conducted  between 
1976  and  1980  found  that  675,000  chil- 
dren between  the  ages  of  6  months 
and  5  years  have  concentrations  of 
lead  in  their  bodies  in  excess  of  toxic 
levels  defined  by  the  Centers  foe  Dis- 
eases Control. 

Scenes  of  comatose  and  physically 
impaired  children  poisoned  by  lead 
after  eating  paint  chipped  from  the 
walls  of  inner-city  housing  has  been 
replaced  by  a  more  insidious  poison- 
ing—that from  long-term  exposure  to 
low  levels  of  lead.  This  exposure  ex- 
hibits no  immediate  symptoms  but  re- 
sults in  eventual  mental  impairment, 
loss  of  physical  ability  and  the  devel- 
opment of  behavioral  and  emotional 
problems  that  endure  for  life. 

Exposure  to  lead  from  gasoline  and 
paint  Is  being  addressed.  But  residual 
exposure  to  environmental  sources  of 
lead  continues  and  the  health  effects 
are  considered  devastating.  Health  au- 
thorities across  the  Nation  have  re- 
peatedly seen  the  same  children  poi- 
soned by  lead  from  contaminated  soil 
around  the  children's  homes. 

A  single  source  of  lead-contaminated 
soil  in  a  playground  or  around  a  row 
house  has  been  known  to  poison  not 
only  the  same  child  repeatedly,  but 
also  successive  generations  of  children 
who  play  or  live  within  the  contami- 
nated area. 

My  staff  has  investigated  and  found 
dangerously  high  levels  of  lead  in  the 
soil  throughout  the  city  of  Hartford, 
CT.  A  day  care  center's  playground  in 
Hartford  was  identified  this  summer 
with  lead  contaminated  soil  as  a  result 
of  chipped  paint  accumulating  in  the 
soil.  The  city  of  Boston,  MA,  finds  300 
to  400  lead  poisoned  children  each 
year  in  the  city.  Up  to  200  of  these 
children  were  so  badly  poisoned  they 


were  hospitalized. 

In  one  case,  during  the  last  8  years. 
14  children,  residing  as  part  of  an  ex- 
tended family  in  a  large  house,  have 
been  poisoned  by  lead.  The  children, 
ranging  in  age  from  1  to  3  years,  have 
been  hospitalized  more  than  2  weeks 
at  a  time  for  treatment  of  lead  poison- 
ing. Today,  the  family  lives  in  a  lead- 
free  home  but  is  surrounded  by  a  yard 
polluted  with  lead.  Thus,  the  health 
and  the  lives  of  the  children  remain 
threatened  and  hospital  bills  contin- 
ues to  mount. 

Mr.  President,  the  welfare  of  the  Na- 
tion's children  is  a  concern  we  all 
share.  The  continuing  problem  of 
childhood  environmental  lead  poison- 
ing should  be  an  active  component  of 
the  Nation's  effort  to  clean  the  envi- 
ronment and  insure  the  health  of 
future  generations  of  Americans.  It  is 
with  these  concerns  that  I  ask  the 
EPA  to  focus  on  this  problem,  begin- 
ning with  a  comprehensive  report  on 
the  scope  of  the  lead  problem. 

This  amendment  directs  EPA  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry  to  report  to  Congress 
the  following  information  by  March  1, 
1986: 

First,  the  number  of  children  ex- 
posed to  environmental  sources  of  lead 
in  high  enough  concentrations  to 
cause  adverse  health  effects; 

Second,  an  estimate  of  the  number 
of  children  exposed  to  lead  according 
to  the  source  of  lead; 

Third,  a  statement  of  the  long-term 
consequences  for  public  health  of  una- 
bated exposures  to  environmental 
sources  of  lead  which  includes  mental 
and  physical  impairments  and  death; 
and 

Fourth,  methods  and  alternatives 
for  reducing  the  exposure  of  lead  to 
children. 

This  report  will  be  funded  from 
within  the  existing  hazardous  sub- 
stances response  fund  since  its  subject 
is  so  clearly  under  the  authority  of  the 
EPA. 

Mr.  President,  I  want  to  thank  my 
colleague  from  Vermont,  Senator 
Stafford,  my  colleague  from  Texas, 
Senator  Bentsen,  and  the  members  of 
the  Environment  and  Public  Works 
Committee  for  their  recognition  of  the 
continuing  need  to  eliminate  threats 
to  the  Nation's  health  from  environ- 
mental pollution.  I  urge  my  colleagues 
to  support  this  amendment. 

Mr.  STAFFORD.  Mr.  President,  I 
support  this  amendment  and  find  it  an 
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important  step  In  continuing  to  reduce 
the  threat  to  the  children  of  this 
Nation  from  lead  poisoning.  Such  a 
report  from  EPA  I  believe  will  aid  in 
controlling  an  important  environmen- 
tal hazard  to  this  Nation's  health.  I 
urge  its  adoption  and,  for  the  majori- 
ty. I  am  prepared  to  accept  it. 

Mr.  BENTSEN.  Mr.  President,  the 
Senator  from  Connecticut  has  a  long- 
standing record  in  the  health,  educa- 
tion, and  welfare  of  children.  This  is 
just  one  more  example  of  that  con- 
cern. I  think  it  is  helpful.  I  think  the 
study  is  necessary  so  that  we  better 
understand  the  dimensions  of  the 
problem  and  what  we  can  do  to  pre- 
vent it.  I  am  delighted  to  support  it. 

Mr.  WEICKER.  Mr.  President.  I 
thank  my  colleagues. 

The  PRESIDING  OFFICER.  If 
there  is  no  further  debate,  the  ques- 
tion is  on  agreeing  to  the  amendment 
of  tne  Senator  from  Connecticut. 

The  amendment  (No.  636)  was 
agreed  to. 

Mr.  WEICKER.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  637 

(Purpose:  To  terminate  taxes  allocated  to 
the  Superfund  at  such  time  as 
$5,700,000,000  has  been  credited  to  the  Su- 
perfund and  to  limit  the  amount  which 
may  be  expended  from  the  Superfund 
during  any  fiscal  year) 
Mr.  SYMMS.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The    PRESIDING    OFFICER.    The 
amendment  will  be  stated. 
The  bill  clerk  read  as  follows: 
The  Senator  from  Idaho  [Mr.  Symms]  pro- 
poses an  amendment  numbered  637. 

Mr.  SYMMS.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
On     page     124,     line     16,     strike     out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
"$5,700,000,000". 

On  page  125,  line  20,  strike  out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
"$5,700,000,000". 

On  page  126,  line  10,  strike  out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
"$5,700,000,000". 


On  page  126.  line  13,  strike  out 
•$7,500,000,000"  and  insert  in  lieu  thereof 
'$5,700,000,000'. 

On  page  126.  line  18.  strike  out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
"$5,700,000,000". 

On     page     135.     line     21,     strike     out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
$5,700,000,000". 

On  page  155.  between  lines  14  and*  15. 
insert  the  following: 

"(3)    Limitation    on    amounts    expended 
during  any  fiscal  year.— The  amounts  ex- 
pended   from    the    Superfund    shall    not 
exceed— 
"(A)  $600,000,000  during  fiscal  year  1986. 
"(B)  $900,000,000  during  fiscal  year  1987, 
"(C)  $1,200,000,000  during  fiscal  year  1988. 
"(D)    $1,500,000,000    during    fiscal     year 
1989.  and 
"(E)  $1,500,000,000  during  fiscal  year  1990. 
Mr.    SYMMS.    Mr.    President,    this 
amendment    is    very    simple.    I    have 
some  comments  I  should  like  to  make 
about   the   bill   in   general.   However, 
first  I  would  like  to  explain  what  the 
amendment  does.  It  is  an  amendment 
I  offered  earlier  in  the  Senate  Finance 
Committee.    It    simply    reduces    the 
amount  of  money  that  will  be  spent  in 
this  legislation.  I  call  it  the  6-9-12-15 
amendment.  What  is  being  proposed 
in  the  legislation  before  the  Senate  Is 
that  the  EPA  go  from  a  $300  million 
program,  which  we  now  have  in  effect, 
instantaneously  to  a  $1.5  billion  pro- 
gram. I  think  the  problem  we  face  is 
very  simple.  If  we  in  fact  go  to  a  $1.5 
billion    program,     we    should    know 
whether  or  not  we  are  going  to  spend 
the  money  effectively. 

Mr.  President,  I  support  the  idea 
and  the  effort  of  cleaning  up  hazard- 
ous waste  sites,  but  I  do  not  support 
going  from  a  $300  million  program  to  a 
$1.5  billion  program  in  the  first  year. 
We  have  not  yet  established  that  we 
have  answered  some  of  the  questions 
within  this  legislation. 

Mr.  President,  without  losing  my 
right  to  the  floor,  I  ask  to  withdraw 
the  amendment. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  SYMMS.  Mr.  President,  it  was 
just  brought  to  my  attention  by  the 
distinguished  chairman  of  the  Com- 
mittee on  Environment  and  Public 
Works,  the  Senator  from  Vermont, 
that  we  are  not  going  to  discuss  the  Fi- 
nance Committee's  side  of  this,  or 
amendments  on  that  point,  today,  and 
we  will  discuss  that  later.  But  I  should 
like  to  make  some  comments  in  gener- 
al about  the  bill,  if  it  suits  the  chair- 
man. 
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Mr.  STAFFORD.  Mr.  President,  will 
the  Senator  yield? 
Mr.  SYMMS.  I  yield. 
Mr.  STAFFORD.  First,  I  appreciate 
the  Senator's  understanding  of  the  po- 
sition in  which  I  have  found  myself 
and  his  withdrawing  the  amendment 
for  the  time  being.  Certainly,  this 
would  be  an  appropriate  time  for  gen- 
eral comments  on  the  bin. 

Mr.  SYMMS.  I  thank  the  Senator 
very  much.  My  apologies.  I  did  not  un- 
derstand that  we  are  under  that  agree- 
ment. 

"As  to  my  amendment,  I  am  happy  to 
have  my  colleagues  aware  of  it.  I  am 
just  taking  a  very  basic  approach  to 
say,  with  the  amendment  I  have  with- 
drawn, that  if  the  Federal  Govern- 
ment and  the  Congress  of  the  United 
States  deem  that  it  is  important  to 
spend  taxpayers'  money  to  clean  up 
toxic  waste  dumps— most  of  us  support 
that  general  concept— that  if  we  spent 
$300  million  in  fiscal  year  1985,  and  if 
$600  million  is  enough  to  spend  in 
1986,  and  if  $900  million  is  enough  to 
spend  in  1987,  and  if  $1.2  billion  is 
enough  to  spend  in  1988,  and  if  $1.5 
billion  is  enough  to  spend  in  1989,  I 
think  we  will  get  more  done  in  terms 
of  cleanup  if  we  ease  our  way  into  it 
rather  than  going  in  whole  hog.  This 
is  the  kind  of  thing  that  causes  us  a 
great  deal  of  problems  with  the  total 
Federal  budget. 

First  of  all,  Mr.  President.  I  think  S. 
51  makes  too  much  money  available, 
especially  under  the  present  circum- 
stances. This  is  &  time  we  need  to 
reduce  and  hold  the  line  on  spending, 
and  it  does  not  make  sense  to  have 
more  money  available  than  can  be 
used  prudently.  By  their  own  esti- 
mates, EPA  cannot  use  effectively 
more  than  $1  billion  per  year.  If  that 
is  what  they  think  they  can  use  effec- 
tively, they  should  not  have  more 
than  that. 

I  propose  a  more  modest  funding 
schedule  that  would  eventually  end  up 
where  the  committee  has  tried  to  get 
Congress.  I  am  going  to  propose  that 
we  work  our  way  up  to  $1.5  billion,  and 
I  hope  that  by  that  time  we  will  have 
some  of  the  bugs  worked  out  on  this  so 
that  it  will  not  be  such  a  terrible  boon- 
doggle and  waste  of  money  to  the  tax- 
payers of  this  country. 

To  date,  the  record  indicates  that 
Superfund  has  not  been  managed  too 
well.  It  has  cost  $1.6  billion  to  clean  up 
six  sites— $1.6  billion  to  clean  up  six 


sites. 

By  attempting  to  bury  our  waste  dis- 
posal problems  under  a  blizzard  of  def- 
icit dollars,  we  are  guaranteeing  waste, 
inefficiency,  and  probably  corruption. 
Superfund  is  a  classic  pork  barrel  op- 
portunity, and  overfunding  improves 
that  opportunity. 

I  do  not  think  we  yet  know  the  scope 
of  the  Superfund  problem.  EPA  esti- 
mates that  there  are  22.000  sites,  and 
GAO  estimates  300.000  sites.  I  have 
not  worked  that  out;  but  at  the  rate 
we  have  gone  so  far  in  cleaning  up  the 
first  six  sites  for  $1.6  billion,  that 
sounds  like  a  tremendous  amount  of 
money  and  a  tremendous  undertaking. 

We  do  not  have  a  satisfactory  fund- 
ing mechanism  in  place  as  yet.  The 
current  feedstock  tax  would  probably 
eventually  drive  a  significant  share  of 
our  manufacturing  capacity,  and  the 
jobs  it  provides,  offshore.  That  is  why 
the  distinguished  Senator  from  Texas 
and  the  distinguished  Senator  from 
Wyoming  came  up  with  the  plan  that 
is  within  this  bill  and  which  has  raised 
a  great  deal  of  controversy.  It  has  op- 
position from  the  administration.  It 
has  substantial  opposition  from  other 
Members  of  the  Senate,  because 
people  do  not  want  to  start  a  new  kind 
of  tax.  All  I  am  saying  is  that  we  do 
not  have  a  satisfactory  method  in 
place  as  yet  for  funding. 

The  proposed  new  financing 
schemes  leave  something  to  be  desired. 
They  provide  the  opportunity  for  off- 
budget  taxes  which,  if  the  experience 
of  other  countries  is  any  indication, 
will  become  wealth-consuming  mon- 
sters. 

It  is  no  secret  that  many  people  of  a 
great  deal  of  respect  and  credibility 
believe  that  the  value  added  tax  has 
been  the  driving  force  that  has  en- 
abled Europeans  to  go  Socialist,  be- 
cause of  the  power  of  the  value  added 
tax  and  its  hidden  nature. 

The  other  problem  I  see  in  this  legis- 
lation is  that  strict  joint  and  several  li- 
ability is  not  working. 

Transaction  costs  exceed  actual  costs 
of  cleanup  work.  For  example,  in  the 
Conservation  Chemical  case,  pretrial 
attorneys'  fees  have  been  estimated  at 
$5  to  $11  million  and  actual  cleanup 
costs  at  $6  million. 

I  do  not  know  whether  that  bothers 
my  colleagues,  but  I  assume  that  it 
does  bother  them.  I  know  that  it 
would  bother  the  people  in  America  if 
they  focused  on  this  Superfund  ques- 
tion, to  find  out  that  50  percent  of  the 
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money  to  clean  up  hazardous  waste 
sites  is  being  spent  to  pay  attorneys  to 
litigate. 

I  am  bothered  by  the  fact  that  our 
Government  collects  for  the  cost  of 
hazardous  waste  site  cleanup  solely  on 
the  basis  of  availability,  without 
regard  to  actual  contribution  to  the 
problem.  Whatever  happened  to  the 
idea  of  fairness? 

In  my  own  State  of  Idaho,  the  spec- 
ter of  liability  for  environmental  prob- 
lems caused  long  ago  is  hampering  ne- 
gotiations to  reopen  at  least  one  mine 
that  would  produce  an  important  stra- 
tegic mineral.  Reopening  this  mine 
would  give  us  an  assured  domestic 
supply  and  put  people  to  work  in  my 
State.  The  people  who  want  to  pur- 
chase the  property  will  not  do  so 
unless  they  can  be  guaranteed  that 
they  are  only  responsible  and  liable 
for  any  future  damage  they  might  do 
to  the  environment.  They  do  not  want 
to  take  on  the  liability  of  what  has 
happened  in  the  past.  I  think  that  is 
an  issue  we  will  have  to  address  before 
this  legislation  should  pass  the  Senate. 

I  have  been  urged  to  offer  an  amend- 
ment to  Superfund  that  would  free  a 
new  purchaser  from  liability  for  haz- 
ardous wastes  created  by  a  predeces- 
sor. This,  it  seems  to  me,  is  a  simple, 
straightforward,  fair  amendment. 
However,  I  have  been  told  by  col- 
leagues around  here  who  are  more  ex- 
perienced than  I  am  that  there  is  no 
way  that  kind  of  amendment  can  be 
adopted.  If  we  cannot  adopt  that,  how 
do  we  think  we  are  ever  going  to  get  to 
the  bottom  of  this  problem? 

The  insurance  industry  testified 
before  the  Committee  on  Environment 
and  Public  Works  that  they  foresee  li- 
ability from  Superfund  cleanup  great- 
er than  the  industry's  assets.  If  the  li- 
abilities are  greater  than  the  indus- 
try's assets,  I  think  those  of  us  here 
have  to  limit  that  liability  in  some 
way.  A  compromise  has  to  be  worked 
out  so  that  if  people  use  prudent  judg- 
ment—and the  prudent  man  rule 
would  apply— we  could  work  out  some 
agreement,  so  that  a  company  could 
take  the  risk  and  engage  in  the  effort 
to  clean  up  toxic  waste  sites. 

If  people  cannot  insure  it,  how  are 
the  contractors  going  to  be  able  to  do 
the  job?  No  responsible  contractor  will 
attempt  a  Superfund  cleanup  job 
without  adequate  insurance.  They 
cannot  take  that  kind  of  risk. 

It   seems    to    me    that    Superfund 


cleanup  is  going  to  be  stalled  until  the 
insurance  issued  is  resolved.  So  until 
we  resolve  the  insurance  issued,  why 
should  we  try  to  raise  and  spend  $1.5 
billion  a  year,  if  it  is  going  to  be  tied 
up  in  litigation  and  attorneys'  fees? 

I  do  not  think  the  duty  of  the  U.S. 
Senate  or  the  U.S.  Congress  in  general 
is  to  provide  some  kind  of  giant  fund 
to  pay  attorneys  to  sue  each  other,  to 
provide  the  Lawyers'  Relief  Act. 

The  provision  for  victims'  compensa- 
tion is  another  open-ended  invitation 
to  litigation.  While  the  present  law 
provides  wonderful  opportunities  for 
litigation  and  waste,  it  really  does  not 
provide  much  incentive  for  effective 
cleanup  of  our  hazardous  waste  sites. 

This  thing  is  a  lawyer's  dream  as  it  is 
now,  with  the  $300  million.  Give  them 
$1.5  billion  and  do  not  answer  the  li- 
ability question,  and  I  think  it  is  an 
open  invitation.  In  fact,  I  say  to  my 
colleagues  that  the  attorneys  were 
salivating  in  the  Public  Works  Com- 
mittee at  the  thought  that  we  might 
pass  this.  The  room  was  jammed  with 
people  thinking  about  the  new  ac- 
counts they  would  have  and  how  much 
money  they  would  be  able  to  make 
with  litigation  from  this  $1.5  billion 
fund.  We  would  be  paying  half  of  that 
to  lawyers  to  sue  each  other. 

I  am  afraid  that  in  the  present  form 
Superfund  should  not  be  called  Super- 
fund.  We  probably  should  call  it  the 
lawyers  slush  fund.  We  need  to  clean 
up  our  environment,  and  I  agree  with 
that,  including  hazardous  waste  sites. 
First  we  need  to  clean  up  the  Super- 
fund  legislation  and  get  this  in  the  sit- 
uation where  we  can  actually  take  the 
taxpayers'  money,  take  the  money, 
whether  we  settle  on  the  Current  pro- 
posal of  the  small,  very,  very  broad- 
based  tax,  whether  we  settle  on  that, 
or  whether  we  make  some  amendment 
that  is  satisfactory  with  the  adminis- 
tration or  satisfactory  with  the  other 
Members  of  the  body. 

I  do  not  have  the  answer  to  that 
right  now,  but  I  am  saying  that  before 
this  is  over  we  have  to  solve  some  of 
those  questions  or  those  people  who 
believe  that  somehow  we  are  going  to 
get  much  done  with  respect  to  the 
cleaning  up  of  toxic  waste  dumps  are 
going  to  be  sadly  disappointed  because 
there  are  too  many  roadblocks  here, 
and  this  provides  the  mechanism  for 
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an  awful  lot  of  lawsuits  and  for  tre- 
mendous litigation  expenses  to  the 
public  and  very  little  will  be  done 
toward  actually  cleaning  up  the  waste 
sites  that  some  of  my  colleagues  are  so 
concerned  about-and  there  is  so  much 
interest  in  taking  care  of .  -,-- 

Mr.  President,  I  yield  the  floor. 

Mr.  STAFFORD.  Mr.  President,  it  is 
the  understanding  of  the  Senator 
from  Vermont  that  we  will  have  until 
2:30  p.m.  to  proceed  on  amendments 
affecting  S.  51,  the  Superfund  bilL 

I  believe  that  the  able  Senator  from 
New  Jersey  [Mr.  Lautenberg]  has  an 
amendment,  and  we  would  like  to  dis- 
pose of  that  if  we  can  by  2:30  p.m.  and 
if  time  allows  also  an  amendment  by 
Mr.  Baucus  of  Montana. 

AMENDMENT  NO.  63ft 

(Purpose:  To  improve  Community 
Emergency  Preparedness  and  Response) 
Mr.  LAUTENBERG.  Mr.  President, 
I  send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER  (Mr. 
Mattingly).  The  amendment  will  be 
stated. 
The  bill  clerk  read  as  follows: 
The  Senator  from  New  Jersey  [Mr.  Lau- 
tenberg] for  himself.  Mr.  HUMPHREY,  Mr. 
Heinz,  Mr.  Moynihan.  and  Mr.  Bradley. 
proposes  an  amendment  numbered  638. 

Mr.  LAUTENBERG.  Mr.  President, 
I  ask  unanimous  consent  that  the 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
On  page  87.  after  line  16.  insert  the  fol- 
lowing and  renumber  succeeding  sections  ac- 
cordingly: 

Sec  .  Section  105  of  the  Comprehensive 
Environmental  Response.  Compensation, 
and  Liability  Act  of  1980  Is  amended  by 
adding  at  the  end  thereof  the  following  new 
subsection: 

"(d)  Emergency  Planning.— <1XA)  The 
President  shall  publish  a  list  of  extremely 
hazardous  substances,  taking  into  account 
the  toxicity,  reactivity,  volatility,  flamma- 
bility,  and  usage  of  such  substances.  For  the 
purposes  of  the  preceding  sentence,  the 
term  "toxicity"  shall  include  any  acute  or 
chronic  health  effect  which  may  result  from 
an  acute  exposure  to  the  substance.  The 
President  shall  review,  and  modify  as  neces- 
sary, such  list  not  less  often  than  every  two 
years.  Such  list  shall  identify  each  extreme- 
ly hazardous  substance  and  shall  establish  a 
quantity  of  each  such  substance  which,  if 
released  at  a  facility,  would  likely  pose  an 
imminent  and  substantial  endangerment  to 
the  public  health  or  to  the  environment.  Fa- 


cilities that  have  present  such  a  quantity  of 
such  a  substance  shall  notify  the  Governor 
in  accordance  with  paragraph  (2)(A). 

"(B)  Within  30  days  after  enactment  of 
the  Superfund  Improvement  Act  of  1985, 
the  President  shall  publish  an  initial  list  of 
substances  and  quantities  as  described  in 
subparagraph  (A),  which  shall  be  the  same 
as  substances  and  quantities  listed  by  the 
Council  of  the  European  Communities  in  its 
"Council  Directive  of  June  24,  1982,  on  the 
Major  Accident  Hazards  of  Certain  Industri- 
al Activities,  Annex  III",  published  in  the 
Official  Journal  of  the  European  Communi- 
ties. August  5,  1982, 

"(2)(A)  Not  later  than  90  days  after  the 
date  of  enactment  of  the  Superfund  Im- 
provement Act  of  1985.  or  not  later  than  60 
days  after  any  revision  of  the  list,  each 
owner  or  operator  of  a  facility  (other  than 
motor  vehicles,  rolling  stock,  or  aircraft) 
that  has  present  a  quantity  of  a  substance 
that  requires  notification  under  paragraph 
(1)  shall  notify  the  Governor  of  the  State  in 
which  such  facility  is  located  that  such  fa- 
cility is  subject  to  the  requirements  of  this 
subsection.  The  Governor  may  designate  ad- 
ditional facilities  that  shall  be  subject  to  the 
provisions  of  this  subsection. 

"(B)  Not  later  than  180  days  after  the 
date  of  enactment  of  the  Superfund  Im- 
provement Act  of  1985,  the  Governor  of 
each  State  shall  designate  emergency  plan- 
ning districts  in  order  to  facilitate  prepara- 
tion and  implementation  of  emergency 
plans.  Where  appropriate,  the  Governor 
may  designate  existing  political  subdivisions 
or  multi jurisdictional  planning  organiza- 
tions as  such  districts.  In  emergency  plan- 
ning areas  that  involve  more  than  one 
State,  the  Governors  of  each  potentially  af- 
fected State  may  designate  emergency  plan- 
ning districts  and  emergency  planning  com- 
mittees by  agreement.  Im  making  such  des- 
ignation, the  Governor  shall  indicate  which 
facilities  designated  under  subparagraph 
(A)  are  within  such  emergency  planning  dis- 
trict. 

"(C)  Not  later  than  210  days  after  such 
date  of  enactment,  the  Governor  shall  ap- 
point members  of  an  emergency  planning 
committee  for  each  emergency  planning  dis- 
trict. Each  Committee  shall  include  repre- 
sentatives of  the  public,  appropriate  State 
and  local  organizations,  and  owners  and  op- 
erators of  facilities  designated  under  sub- 
paragraph (A).  In  making  such  appoint- 
ments, the  Governor  shall  consider  persons 
who  would  be  expected  to  play  a  major  role 
In  the  event  of  a  release  of  an  extremely 
hazardous  substance,  such  as  elected  offi- 
cials, law  enforcement  and  firefighting  per- 
sonnel, public  health,  medical,  hospital,  and 
environmental  protection  personnel,  civil 
defense  personnel,  transportation  officials, 
and  represent!  tives  of  broadcast  and  print 
media.  Interested  persons  may  petition  the 
Governor  to  modify  the  membership  of 
such  committee.  Such  committee  shall  ap- 
point a  chairperson  and  shall  establish  rules 
by   which   the   committee   shall   function. 
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Such  rules  shall  include  provisions  for 
public  notification  of  committee  activities, 
public  meetings  to  discuss  the  emergency 
plan,  public  comments,  response  to  such 
comments  by  the  committee,  and  distribu- 
tion of  the  emergency  plan. 

"(D)  Each  emergency  planning  committee 
shall  complete  preparation  of  emergency 
plans  In  accordance  with  the  subsection  not 
later  than  two  years  after  such  date  of  en- 
actment. The  committee  shall  review  such 
plan  at  least  annually,  or  as  changed  cir- 
cumstances in  the  community  or  at  any  fa- 
cility may  require. 

"(E)  Each  emergency  planning  committee 
shall  evaluate  the  need  for  resources  neces- 
sary to  develop,  implement,  and  exercise  the 
emergency  plan,  and  shall  make  recommen- 
dations with  respect  to  additional  resources 
that  may  be  required,  and  the  means  for 
providing  such  additional  resources. 

"(F)  Each  emergency  plan  shall  include 
(but  is  not  limited  to)— 

"(1)  identification  of  facilities  designated 
pursuant  to  subparagraph  (A)  that  are 
within  the  emergency  planning  district,  and 
identification  of  routes  likely  to  be  used  for 
the  transportation  of  substances  listed  pur- 
suant to  subparagraph  (A); 

"(ii)  methods  and  procedures  to  be  fol- 
lowed by  facility  owners  and  operators  and 
local  emergency  and  medical  personnel  to 
respond  to  any  release  of  such  substances; 

"(iii)  designation  of  a  community  emer- 
gency coordinator  and  a  facility  emergency 
coordinator,  who  shall  make  determinations 
necessary  to  implement  the  plan; 

"(iv)  procedures  providing  reliable,  effec- 
tive, and  timely  notification  by  the  facility 
emergency  coordinator  and  the  community 
emergency  coordinator  to  persons  designat- 
ed in  the  emegency  plan,  and  to  the  public, 
that  a  release  has  occurred  (consistent  with 
the  emergency  notification  requirements 
under  section  103  (j),; 

"(v)  methods  for  determining  the  occur- 
rence of  a  release,  and  the  area  or  popula- 
tion likely  to  be  affected  by  such  release; 

"(vi)  evacuation  plans,  including  provi- 
sions for  a  precautionary  evacuation  and  al- 
ternative traffic  routes; 

"(vii)  training  programs,  including  sched- 
ules for  training  of  local  emergency  re- 
sponse and  medical  personnel;  and 

"(viii)  methods  and  schedules  for  exercis- 
ing such  plan. 

"(G)  The  owner  or  operator  of  each  facili- 
ty designated  pursuant  to  subparagraph  (A) 
shall- 

"(i)  within  210  days  after  such  date  of  en- 
actment, notify  the  emergency  planning 
committee  for  the  emergency  planning  dis- 
trict in  which  such  facility  is  located  that  a 
facility  representative  will  participate  in  the 
emergency  planning  process; 

"(ii)  promptly  inform  the  emergency  plan- 
ning committee  of  any  relevant  changes  oc- 
curring at  such  facility  as  such  changes 
occur  or  are  expected  to  occur;  and 

"(ill)  upon  request  from  the  emergency 


planning  committee,  promptly  provide  in- 
formation to  such  committee  necessary  for 
developing  and  implementing  the  emergen- 
cy plan. 

"(H)  The  National  Response  Team  shall 
publish  guidance, documents  for  preparation 
and  implementation  of  emergency  plans. 
Such  documents  shall  be  published  not  later 
than  ISO  days  after  such  date  of  enactment. 

"(I)  The  Regional  Response  Teams  shall 
review  and  comment  upon  such  emergency 
plans  or  other  issues  related  to  preparation, 
implementation,  or  exercise  of  such  plan 
upon  request  of  the  emergency  planning 
committee.  Such  review  shall  not  delay  im- 
plementation of  such  plans. 

"(3)  The  President  may  order  a  facility 
owner  or  operator  to  comply  with  para- 
graph (2KA)  and  (G)  of  this  subsection.  The 
United  States  district  court  for  the  district 
in  which  the  facility  is  located  shall  have  ju- 
risdiction to  enforce  the  order,  and  any 
person  who  violates  or  fails  to  obey  such  an 
order  shall  be  liable  to  the  United  States  for 
a  civil  penalty  of  not  more  than  $25,000  for 
each  day  in  which  such  violation  occurs  or 
such  failure  to  comply  continues.". 

On  page  58,  after  line  20,  insert  the  fol- 
lowing and  renumber  succeeding  sections  ac- 
cordingly: 

Sec.  (a)  Section  103  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  is  amended  by  in- 
serting the  following  new  subsections: 

(i)  Material  Safety  Data  Sheets  and 
Emergency  Inventory.— ( 1 )  Each  owner  or 
operator  of  a  facility  at  which  a  hazardous 
chemical  is  produced,  used,  or  stored  shall 
file  a  Material  Safety  Data  Sheet  and  Emer- 
gency Inventory  form,  as  published  under 
paragraph  (3)  of  this  subsection,  not  later 
than  180  days  after  enactment  of  the  Super- 
fund  Improvement  Act  of  1985  for  such  haz- 
ardous chemical  with  the  emergency  plan- 
ning committee  established  under  section 
105(d),  for  the  area  in  which  such  facility  is 
located  and  the  Governor  of  the  State  in 
which  the  facility  is  located.  In  addition,  the 
Emergency  Inventory  form  shall  be  filed 
with  the  Environmental  Protection  Agency. 
If  no  emergency  planning  committee  exists 
for  the  area  in  which  a  facility  is  located, 
the  Governor  of  the  State  in  which  the  fa- 
cility is  located  shall  designate  appropriate 
area  officials  to  receive  the  Material  Safety 
Data  Sheet  and  Emergency  Inventory  form. 
The  Governor  of  the  State  in  which  a  facili- 
ty is  located  shall  notify  owners  and  opera- 
tors of  facilities  required  to  comply  with  the 
provisions  of  this  subsection. 

"(2)  Whenever  a  Material  Safety  Data 
Sheet  is  revised  (as  required  under  regula- 
tions under  the  Occupational  Safety  and 
Health  Act  of  1970)  each  such  facility  owner 
or  operator  shall  file,  as  promptly  as  practi- 
cable, but  not  later  than  90  days  after  such 
revision,  the  revised  material  safety  data 
sheet.  On  an  annual  basis,  or  whenever  a 
significant  change  occurs  in  the  amount  or 
presence  of  the  hazardous  chemical  located 
at  the  facility,  such  owner  or  operator  shall 
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file  a  new  Emergency  Inventory  form  with 
the  recipients  designated  in  paragraph  (1). 

"(3)  The  President  shall  publish  the 
Emergency  Inventory  form  in  the  Federal 
Register  within  90  days  of  the  enactment  of 
the  Superfund  Improvement  Act  of  1985. 
The  Emergency  Inventory  Form  shall  pro- 
vide for  an  estimate  of  the  maximum 
amounts  of  the  hazardous  chemical  present 
at  the  facility  at  any  time  during  the  pre- 
ceding calendar  year  (in  ranges),  a  brief  de- 
scription of  the  use  or  storage  of  the  haz- 
ardous chemical  at  such  facility,  and  the  lo- 
cation of  the  hazardous  chemical  at  such  fa- 
cility. 

"(4)  The  Material  Safety  Data  Sheets  and 
Emergency  Inventory  forms  shall  be  made 
available  by  the  •  emergency  planning  com- 
mittee to  the  public  upon  request.  If  no 
emergency  planning  committee  exists  for 
the  area  in  which  the  facility  is  located,  the 
Material  Safety  Data  Sheets  and  Emergen- 
cy Inventory  forms  shall  be  made  available 
to  the  public  by  the  Governor  of  the  State 
in  which  the  facility  is  located  upon  request. 

"(5)  Nothing  in  this  subsection  shall  be 
construed  to  limit  the  ability  of  any  State  or 
locality  to  require  submission  or  distribu- 
tion of  information  related  to  hazardous 
substances. 

"(6)  The  President  may  establish  quanti- 
ties for  hazardous  chemicals  below  which  no 
facility  at  which  a  hazardous  chemical  is 
produced,  used,  or  stored  shall  be  subject  to 
the  provisions  of  this  subsection. 

"(7)  The  President  may  order  a  facility 
owner  or  operator  to  comply  with  this  sub- 
section. The  United  States  district  court  for 
the  district  in  which  the  facility  is  located 
shall  have  Jurisdiction  to  enforce  the  order, 
and  any  person  who  violates  or  fails  to  obey 
such  an  order  shall  be  liable  to  the  United 
States  for  a  civil  penalty  of  not  more  than 
$25,000  for  each  day  in  which  such  violation 
occurs  or  such  failure  to  comply  continues. 

"(J)  Emergency  Notification.— <1)  The 
owner  or  operator  of  any  facility  at  which  a 
release  occurs  in  an  amount  requiring  a 
report  under  subsectionKa)  shall  immediate- 
ly provide  notice  of  such  release  to  the  com- 
munity emergency  coordinator  for  the 
emergency  planning  committees,  estab- 
lished pursuant  to  subsection  105(d).  for 
any  area  likely  to  be  affected  by  the  release 
and  to  the  Governor  of  any  State  likely  to 
be  affected  by  the  release.  If  an  emergency 
plan  prepared  pursuant  to  section  105(d) 
does  not  exist,  an  operator  shall  instead  pro- 
vide notice  to  the  emergency  response  au- 
thority of  the  affected  jurisdictions. 

"(2)  Notice  under  paragraph  (1)  shall  in- 
clude (to  the  extent  known  at  the  time  of 
the  notice)— 

"(A)  the  chemical  name  or  identity  of  any 
hazardous  substance  involved  in  the  release; 

"(B)  an  estimate  of  the  quantity  of  any 
such  hazardous  substance  that  was  released 
into  the  environment; 

"(C)  the  time  and  duration  of  the  release; 

"(D)  the  medium  or  media  into  which  the 
release  occurred: 


"(E)  the  nature  of  the  health  or  safety 
hazard  posed  by  any  substance  released  to 
the  population  as  a  whole  and  to  sensitive 
populations,  and  the  likely  symptoms  of  ex- 
posure at  different  levels  and  types  of  expo- 
sure (unless  such  information  is  readily 
available  to  the  emergency  coordinator  pur- 
suant to  the  emergency  plan); 

"(F^proper  precautions  to  take  as  a  result 
of  the" release.  Including  evacuation  (unless 
such  information  is  readily  available  to  the 
emergency  coordinator  pursuant  to  the 
emergency  plan);  and 

"(G)  the  name  and  telephone  number  of 
the  person  or  persons  to  be  contacted  for 
further  information. 

"(3)  As  soon  as  practicable  after  a  release 
to  which  this  subsection  applies,  such  owner 
or  operator  shall  provide  a  foilow-up  notice 
(or  notices,  as  more  information  becomes 
available)  updating  the  information  re- 
quired under  paragraph  (2).  and  including 
additional  information  with  respect  to— 

"(A)  actions  taken  to  respond  to  and  con- 
tain the  release; 

"(B)  any  known  or  anticipated  acute  or 
chronic  health  risks  associated  with  the  re- 
lease, and 

"(C)  where  appropriate,  advice  regarding 
medical  attention  necessary  for  exposed  in- 
dividuals.". 

(b)  Section  101  of  the  Comprehensive  En- 
vironmental Response.  Compensation,  and 
Liability  Act  of  1980  is  further  amended  by 
adding  at  the  end  thereof  the  following  new- 
paragraphs: 

"(35)  hazardous  chemical'  means,  for  pur- 
poses of  section  103(1),  any  substance  which 
is  treated  as  a  'hazardous  chemical'  pursu- 
ant to  the  Occupational  Safety  and  Health 
Administration's  hazard  communication 
standard  (codified  in  July  1985  in  29  CFR 
1910.1200).  except  that  the  following  sub- 
stances shall  not  be  treated  as  a  hazardous 
chemical'  for  such  purposes: 

"(A)  any  food,  food  additive,  color  addi- 
tive, drug,  or  cosmetic  regulated  by  the 
Food  and  Drug  Administration: 

"(B)  any  manufactured  item  that  contains 
a  hazardous  chemical  present  as  a  solid 
which  does  not  result  in  exposure  to  the 
hazardous  chemical  under  normal  condi- 
tions of  use; 

"(C)  any  substance  to  the  extent  it  is  used 
for  personal,  family,  or  household  purposes, 
or  is  present  in  the  same  form  and  concen- 
tration as  a  product  packaged  for  distribu- 
tion and  use  by  the  general  public; 

"(D)  any  substance  to  the  extent  it  is  used 
in  a  laboratory,  hospital,  or  medical  facility 
under  the  direct  supervision  of  a  technically 
qualified  individual: 

"(E)  any  substance  to  the  extent  it  is  used 
in  routine  agricultural  operations:  and; 

"(F)  any  substance  to  the  extent  it  is  regu- 
lated under  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  or  the  Natural  Gas  Pipe- 
line Safety  Act  of  1968: 
"(36)  'Material  Safety  Data  Sheet*  means  a 
material  safety  data  sheet  developed  for  a 
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l  hazardous  chemical  pursuant  to  the  hazard 
communication  regulations  promulgated 
under  the  Occupational  Safety  and  Health 
Act  of  1970  (codified  in  July  1985  at  29  CPR 
1910.1200).". 

Mr.  LAUTENBERG.  Mr.  President. 
I  am  offering  this  amendment  on 
behalf  of  myself,  and  Senators  Moyni- 
HAif,  Humphrey,  Heinz,  and  Bradley. 
The  amendment  is  designed  to  im- 
prove community  emergency  planning 
around  facilities  handling  hazardous 
chemicals.  The  amendment  is  modeled 
on  S.  1531,  the  Community  Emergency 
Preparedness  and  Response  Act  of 
1985,  which  I  introduced  on  July  30. 

Mr.  President,  our  amendment 
builds  upon  the  emergency  response 
provisions  in  Superfund.  It  provides  a 
framework  for  improving  and  integrat- 
ing facility  and  community  planning 
and  emergency  response  efforts,  estab- 
lishing training  programs  for  emergen- 
cy response  officials,  and  for  educating 
the  public  about  what  to  do  in  the 
event  of  a  toxic  release  into  the  envi- 
ronment. The  amendment  recognizes 
that  the  responsiblility  for  emergency 
preparedness  and  response  planning 
and  implementation  rests  with  the 
States  and  affected  localities,  but  pro- 
vides Federal  technical  assistance 
when  appropriate. 

The  amendment  stems  from  a  hear- 
ing held  by  the  Senate  Environment 
and  Public  Works  Committee  in  Feb- 
ruary, 1985  in  the  wake  of  the  tragedy 
in  Bhopal,  India,  and  a  number  of  seri- 
ous releases  in  this  country.  Testimo- 
ny before  the  committee,  from  fire- 
men, State  and  local  emergency  re- 
sponse personnel,  Federal  officials  and 
industry  representatives  confirmed 
the  need  to  improve  local  notification, 
planning  and  response  capabilities 'for 
dealing  with  releases  of  hazardous 
substances  that  are  dangerous  to  the 
public  and  environment. 

Mr.  President,  1  year  ago,  Bhopal, 
India  was  unknown.  Now  it  is  a  name 
and  a  place  known  to  people  all  over 
the  world.  It  is  a  name  that  strikes 
terror  in  the  hearts  of  millions  who 
live  or  work  near  a  chemical  plant. 

Since  the  Bhopal  incident,  there 
have  been  a  series  of  less  serious,  but 
significant,  releases  in  the  United 
States  that  suggest  that  we  are  far 
from  immune  from  such  dangers. 
Clearly,  we  must  take  every  step  to 
prevent  such  occurrences.  But,  in  the 
event  of  a  chemical  release,  we  should 
be  better  prepared  to  respond. 


Hundreds  of  the  victims  in  Bhopal 
could  have  been  spared  their  lives  or 
injuries  if  they  had  known  of  the 
hazard  around  them  and  known  how 
to  respond.  Many  more  lives  could 
have  been  saved  it  a  communication 
system  had  been  in  place  to  alert  resi- 
dents of  Bhopal  about  the  release. 
That  is  true  of  chemical  releases  in 
our  country  as  well. 

Our  amendment  is  designed  to  im- 
prove our  ability  to  respond  to  these 
incidents.  To  improve  local  emergency 
preparedness  planning,  the  bill  re- 
quires that  the  Environmental  Protec- 
tion Agency  prepared  a  list  of  ex- 
tremely hazardous  substances. 

The  foundation  of  this  list  will  be 
the  "Seveso  list"  developed  by  the  Eu- 
ropean Economic  Community  as  part 
of  its  directive  on  major  accident  haz- 
ards. The  directive  was  approved  by 
EEC  members  in  1982.  following  a 
major  dioxin  accident  in  Seveso,  Italy. 

Facilities  which  handle  substances 
on  this  list  of  specified  amounts  would 
be  required  to  participate  in  communi- 
ty emergency  response  planning.  The 
Seveso  list  is  considered  to  be  an  ini- 
tial list  for  purposes  of  emergency 
planning,  and  can  be  modified  by  EPA, 
to  add  or  delete  substances. 

Shortly  after  the  Seveso  list  is  pub- 
lished in  the  Federal  Register  and  fa- 
cilities have  notified  the  Governors  in 
the  States  in  which  they  are  located. 
Governors  are  to  designate  planning 
districts  within  their  States  for  areas 
likely  to  be  affected  by  releases  from 
such  facilities  and  appoint  local  emer- 
gency planning  committees  to  prepare 
emergency  response  plans  and  estab- 
lish or  improve  training  programs  for 
local  emergency  response  and  medical 
personnel. 

The  Federal  role  is  primarily  techni- 
cal; in  developing  the  list  of  extremely 
hazardous  substances  and  providing 
guidance  and  technical  assistance  to 
emergency  planning  committees,  and 
review  and  comment  on  local  emergen- 
cy response  plans  upon  request. 

In  addition,  the  amendment  would 
require  immediate  notification  upon 
the  release  of  a  reportable  quantity 
under  Superfund.  Facilities  experienc- 
ing such  a  release  would  be  required  to 
notify  the  National  Response  Center, 
as  provided  under  current  law,  but 
also  would  have  to  notify  the  appro- 
priate emergency  planning  commit- 
tees, their  Governor,  and  in  the  ab- 
sence of  planning  committees,  State 
and  local  emergency  response  officials. 
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Unlike  EPA's  existing  notification  reg- 
ulations, notification  must  be  immedi- 
ate. This  notification  shall  be  accom- 
panied by  specific  information  pertain- 
ing to  the  substances  released  and  ap- 
propriate response  measures.  Follow 
up  notification  of  actions  taken  to  re- 
spond to  and  contain  a  release  would 
be  required  as  soon  as  practicable 
after  the  release. 

This  notification  requirement  simply 
expands  upon  a  provision  I  authored 
in  S.  51.  The  SE  requirements  are  ex- 
pected to  provide  a  means  for  the  local 
planning  committees,  the  Governor, 
and  the  National  Response  Center  to 
track  facilities  that  may  have  a  record 
of  releases,  and  should  serve  as  an  aid 
in  designating  additional  facilities  to 
participate  in  community  emergency 
planning.  These  notification  require- 
ments are  effective  immediately  upon 
enactment  of  the  Superfund  Improve- 
ment Act  of  1985. 

Finally,  Mr.  President,  the  facilities 
that  handle  substances  covered  by 
OSHA's  hazard  communication  stand- 
ard would  be  required  to  submit  the 
material  safety  data  sheets  required 
under  that  standard,  and  an  annual  es- 
timate of  their  inventories  of  the  sub- 
stances covered  by  the  OSHA  stand- 
ard, and  location,  and  basic  uses  and 
storage  information  about  such  sub- 
stances, to  local  emergency  planning 
committees,  the  State,  and  EPA, 
which  shall  make  this  information 
available  to  the  public. 

This  provision  will  make  information 
about  hazardous  substances  present  in 
a  community  available  to  emergency 
response  personnel  and  the  public 
through  the  MSDS  and  emergency  in- 
ventory. This  provision  is  vital  to  our 
first  responders— the  firefighters, 
police,  and  emergency  personnel— who 
must  put  their  lives  on  the  line  to  re- 
spond to  chemical  emergencies. 

Mr.  President,  there  are  a  number  of 
additional  points  that  I  would  like  to 
make  for  purposes  of  legislative  histo- 
ry. This  amendment  provides  no  spe- 
cific authorization  from  the  Super- 
fund  for  expenditures  related  to  carry- 
ing out  its  provisions.  However,  it  is 
expected  that  funding  for  emergency 
response  and  training  will  continue  to 
come  from  the  fund,  and  be  sufficient 
to  support  the  additional  activities  of 
the  national  response  teams  and  re- 
gional response  teams  under  this  pro- 
vision. 

The  amendment  is  structured  to 
allow    existing    planning    areas    and 


plans  to  be  incorporated  into  the  dis- 
trict and  committee  planning  process. 
To  the  extent  that  a  State  or  a  locality 
has  an  effective  plan,  the  committees 
and  communities  can  use  this  plan. 

The  substances  covered  by  the  mate- 
rial safety  data  sheet  and  emergency 
inventory  requirements  in  the  commu- 
nity right-to-know  provisions  of  the 
amendment  are  more  numerous  than 
the  substances  on  the  Seveso  list.  The 
reason  for  this  is  straight  forward. 
What  our  workers  are  entitled  to  know 
in  handling  hazardous  substances,  our 
firefighters  should  know.  They  are  es- 
sentially workers  who  work  under  the 
worst  conditions— fires,  spills,  and 
other  releases  involving  hazardous 
chemicals  and  other  materials.  The 
list  of  extremely  hazardous  sub- 
stances, on  the  other  hand,  which  trig- 
ger facilities  for  emergency  planning, 
can  be  shorter  and  more  focused  on 
the  risks  to  the  larger  community. 

The  Seveso  list  was  chosen  as  an  ap- 
propriate starting  point  for  triggering 
emergency  planning  because  of  its 
widespread  acceptance  as  a  list  of  sub- 
stances that  pose  an  extreme  threat  to 
the  public  and  environment.  In  a 
report  from  the  Congressional  Re- 
search Service,  the  Seveso  list  is  de- 
scribed as  a  list  "composed  of  chemi- 
cals generally  recognized  as  being  of 
significance  in  the  event  of  an  uncon- 
trolled or  sudden  release.  Experts 
from  several  countries  generated  and 
agreed  to  the  list.  The  chemicals  are 
not  restricted  to  those  of  acute  toxici- 
ty, but  include  many  of  those  of  possi 
ble  long-term  toxicity,  e.g.  dioxin.  Fi- 
nally, the  experts  collectively  decided 
upon  quantities  of  concern  for  each 
chemical."  I  request  that  the  remain- 
der of  the  report  from  the  CRS  and 
the  accompanying  Seveso  directive  be 
printed  in  the  Record  at  the  conclu- 
sion of  my  remarks. 

Mr.  President,  I  shall  request  that 
additional  material  be  printed  in  the 
Record  at  the  conclusion  of  my  re- 
marks. 

In  crafting  the  amendment,  it  was 
brought  to  our  attention  that  bian- 
nual exercise  of  plans  keeps  a  commu- 
nity prepared  and  attentive  to  changes 
in  the  community  and  turnover  among 
emergency  response  personnel.  While 
we  did  not  believe  it  was  appropriate 
to  dictate  how  often  different  commu- 
nities should  practice  their  plans,  the 
emphasis  should  be  upon  keeping 
these    plans,    people    plans    and    not 
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paper  plans,  which  requires  practice 
and  continual  public  education. 

The  role  of  the  community  is  critical 
in  the  planning  process.  The  amend- 
ment provides  that  the  public  be  rep- 
resented on  the  planning  committees. 
be  given  opportunity  to  participate  in 
meetings  on  the  plan,  and  have  oppor- 
tunity tor  comment.  The  committees 
are  expected  to  play  an  active  role  in 
reaching  out  and  bringing  the  public 
into  the  process. 

In  an  Environment  and  Public 
Works  Committee  field  hearing  in 
Newark,  NJ  this  winter,  several  resi- 
dents of  the  industrial  area  of  Linden 
expressed  surprise  about  emergency 
response  procedures  in  the  city.  They 
were  unsure  where  to  go,  whom  to 
call,  and  what  to  do  in  the  event  of  a 
chemical  release.  It  is  imperative  that 
residents  learn  of  hazards  in  their 
midst  and  be  able  to  respond  in  the 
case  of  a  mishap. 

Mr.  President,  I  ask  unanimous  con- 
sent that  the  following  material  be 
printed  in  the  Record:  The  New 
Jersey  emergency  services  form  for 
consideration  in  developing  the  "right- 
to-know"  provisions  of  the  amendment 
are  an  important  element  in  this  proc- 
ess. These  provisions  provide  for  distri- 
bution of  material  safety  data  sheets 
and  emergency  inventory  forms  to  the 
planning  committees  and  the  State 
EPA  is  to  receive  the  emergency  inven- 
tory. The  information  submitted  is  to 
be  made  available  to  the  public  by  the 
planning  committee  or  State  uniform 
emergency  inventory  form,  also  the 
excellent  series  by  Stuart  Diamond  of 
the  New  York  Times  on  the  tragedy  in 
Bhcpai.  The  New  York  Times  series 
provides  a  persuasive  argument  that 
releases  of  hazardous  substances  are 
widespread,  and  that  the  elements 
that  lead  up  to  catastrophic  release 
and  failed  response  are  common  to  the 
manufacture  and  use  of  these  sub- 
stances throughout  the  world. 

Today  we  recognize  that  we  cannot 
afford  to  play  Russian  roulette  with 
hazardous  chemicals,  and  bank  on 
being  able  to  respond  without  coordi- 
nated emergency  response  efforts.  The 
Environment  and  Public  Works  Com- 
mittee has  already  taken  steps  to  re- 
spond to  emergency  planning  and  re- 
sponse needs.  The  amendments  in  S. 
51  improve  notification  requirements 
under  Superfund  and  stiffen  penalties 
for  noncompliance. 
Mr.  President,  this  amendment  com- 


plements those  provisions. 

This  amendment  is  supported  by  our 
firefighters,  labor,  public  health,  envi- 
ronmental, religious,  and  consumer 
groups.  These  include  the  170,000 
members  of  the  International  Associa- 
tion of  Firefighters,  the  National  Lung 
Association,  APSCME,  the  AFL-CIO, 
the  U.S.  Conference  of  Mayors,  and  a 
large  coalition  of  environmental 
groups.  This  morning,  the  Internation- 
al Association  of  Fire  Chiefs  passed  a 
unanimous  resolution  on  behalf  of 
their  9,000  members  which  is  consist- 
ent with  this  amendment. 

Mr.  President,  I  ask  unanimous  con- 
sent that  a  letter  written  on  behalf  of 
this  amendment  by  this  coalition,  a 
letter  by  Mr.  Ed  Hennessy,  chairman 
of  the  Allied  Corp.,  one  of  New  Jer- 
sey's largest  companies  and  the  fire 
chiefs'  resolution,  be  printed  in  the 
Record,  along  with  other  materials  at 
the  conclusion  of  my  remarks. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
(See  exhibit  1.) 

Mr.  LAUTENBERG.  Mr.  President, 
I  understand  that  this  amendment  is 
acceptable  to  the  managers  of  the  bill. 
I  urge  my  colleagues  to  adopt  this 
amendment. 

Exhibit  1 
flrefighting.  labor,  health,  environmen- 
TAL, Agricultural,  Religious,  Citizen  and 
Consumer  Organizations  Strongly  Sup- 
port  Superfund  Hazardous  Substance  In- 
ventory   and    Emergency    Preparedness 
and  Response  Provisions 
Dear  Senator:  On  December  3.  1984,  more 
than  2.000  citizens  were  killed  and  200,000 
injured  In  Bhopal,  India,  when  the  toxic 
cloud  of  methyl  isocyanate  from  a  Union 
Carbide  manufacturing  facility  spread  over 
the   sleeping   city.    Following   the    Bhopal 
tragedy,  the  worst  industrial  accident  in  his- 
tory, the  American  public  asked,  "Could  it 
happen  here?" 

Today,  we  know  it  can.  According  to  the 
Congressional  Research  Service,  approxi- 
mately 75  percent  of  all  Americans  live  in 
the  vicinity  of  facilities  which  handle,  treat, 
or  store  hazardous  chemicals.  Recent  chemi- 
cal releases  in  this  country,  especially  in  the 
release  on  August  11  from  another  Union 
Carbide  facility  in  Institute,  West  Virginia, 
have  underscored  the  lack  of  adequate 
public  information  about  hazardous  sub- 
stances and  the  health  hazards  associated 
with  exposure  to  them.  In  addition,  life- 
threatening  inadequacies  in  emergency  re- 
sponse capabilities  also  have  become  appar- 
ent. 

In  response  to  these  chemical  disasters, 
the  Senate  Environment  and  Public  Works 
Committee  incorporated  a  provision  estab- 
lishing a  Hazardous  Substances  Inventory 
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in  S.  51,  the  Superfund  Improvement  Act  of 
1985. 

The  Hazardous  Substances  Inventory 
would  provide  information  about  chemical 
use,  storage,  and  releases  into  the  air  and 
environment  from  facilities  handling  haz- 
ardous substances.  Covered  facilities  also 
would  attach  Material  Safety  Data  Sheets, 
required  by  the  OSHA  Hazard  Communica- 
tion Standard,  to  the  inventory  form  in 
order  to  provide  information  about  the 
health  hazards  and  safe  handling  of  these 
substances. 

The  inventory  is  to  be  used  by  local,  state, 
and  federal  agencies  to  improve  toxic  chemi- 
cal management  by  monitoring  location  and 
use,  as  well  as  tracking  regular  environmen- 
tal releases  of  these  substances.  It  is  to  be 
made  widely  available  to  the  public,  includ- 
ing emergency  response  officials,  who  sorely 
need  this  information  to  plan  for  and  re- 
spond to  toxic  chemical  releases. 

In  addition.  In  late  July,  Senators  Lau ten- 
berg,  Moynihan,  and  Humphrey  introduced 
S.  1531,  the  Community  Emergency  Pre- 
paredness and  Response  Act  of  1985.  They 
intend  to  offer  an  amendment  similar  to  S. 
1531  when  the  full  Senate  takes  up  the  Su- 
perfund reauthorization  this  fall.  This  legis- 
lation builds  upon  the  emergency  response 
provisions  of  Superfund  by  providing  a 
framework  for  improved  community  pre- 
paredness and  notification  around  facilities 
that  handle  hazardous  substances. 

S.  1531  mandates  that  a  priority  list  of 
hazardous  substances  be  developed  by  the 
Environmental  Protection  Agency  and  that 
designated  facilities,  which  store,  handle  or 
manufacture  these  substances,  participate 
in  emergency  response  planning.  The  Gov- 
ernors of  each  state  are  responsible  for  des- 
ignating planning  districts  in  areas  where 
releases  from  such  facilities  might  endanger 
public  health  of  the  environment.  Local 
emergency  planning  committees  subse- 
quently would  be  established  to  prepare 
emergency  response  plans  and  ensure  that 
local  emergency  response  personnel  are 
trained  to  carry  out  the  plans  successfully. 
This  legislation  provides  federal  technical 
assistance  where  appropriate,  but  relies 
upon  the  states  and  localities  to  take  pri- 
mary responsibility  for  developing  plans  for 
protecting  their  citizens. 

The  undersigned  firefighting,  labor, 
health,  environmental,  agricultural,  reli- 
gious, citizens,  and  consumer  organizations 
strongly  support  the  Hazardous  Substance 
Inventory  In  S.  51.  and  the  emergency  pre- 
paredness amendment  to  be  offered  when 
the  full  Senate  takes  up  S.  51.  The  events  of 
recent  months  have  illustrated  dramatically 
the  need  for  strengthening  the  information 
requirements  and  emergency  response  capa- 
bilities under  Superfund.  The  adoption  of 
these  provisions  could  literally  mean  the 
difference  between  life  and  death  for  the 
citizens  of  this  country  and  for  those  who 
must  respond  to  chemical  releases. 

We  urge  you  to  support  these  important 
provisions  when  S.  51  is  brought  to  the 


Senate  floor. 
Sincerely. 

Mike  Kerr,  American  Federation  of  State, 
County  and  Municipal  Employees;  Richard 
Duffy,  International  Association  of  Fire- 
fighters; Fran  DumelJe.  American  Lung  As- 
sociation; Greg  Humphrey,  American  Feder- 
ation of  Teachers;  Mary  Lou  Licwinko,  Asso- 
ciation of  Schools  of  Public  Health;  Len 
Simon,  U.S.  Conference  of  Mayors. 

Julia  A  Holmes,  League  of  Women 
Voters;  Linda  Tarr-Whelan,  National  Educa- 
tion Association;  Lori  Rogovln,  American 
Association  of  University  Women:  Janet 
Hathaway,  Public  Citizen's  Congress  Watch; 
Diane  VanDe  Hie,  National  Association  of 
Local  Governments  on  Hazardous  Waste; 
Robert  Alpem,  Washington  Office.  Unitari- 
an Unlversallst  Association  of  Congrega- 
tions in  North  America;  Allen  Spalt,  Rural 
Advancement  Fund;  Haviland  C.  Houston, 
General  Board  of  Church  and  Society. 
United  Methodist  Church;  Rick  Hind.  U.S. 
PIRG;  Eric  Jansson,  National  Network  to 
Prevent  Birth  Defects. 

Linda  Golodner,  National  Consumers 
League;  David  Mallino  Industrial  Union  De- 
partment, AFL-CIO;  Jeff  Tryens.  Confer- 
ence on  Alternative  State  and  Local  Policies; 
Gene  Kimmelman,  Consumer  Federation  of 
America;  Leslie  Dach,  National  Audubon  So- 
ciety; Jay  Feldman,  National  Coalition 
Against  the  Misuse  of  Pesticides;  Shirley 
Briggs.  Rachel  Carson  Council;  Charles  Lee. 
United  Church  of  Christ  Commission  for 
Racial  Justice:  Bill  Klinefelter.  United  Steel 
Workers  of  America:  Victoria  Leonard,  Na- 
tional Women's  Health  Network. 

Ken  Kamlett.  National  Wildlife  Federa- 
tion; Martha  Broad,  Natural  Resources  De- 
fense Council;  Anthony  Guarisco,  Interna- 
tional Alliance  «f  Atomic  Veterans;  Geoff 
Webb,  Friends  of  the  Earth;  John  O'Con- 
nor, National  Campaign  Against  Toxic  Haz- 
ards; Norman  Solomon,  Fellowship  of  Rec- 
onciliation; Ann  F.  Lewis,  Americans  for 
Democratic  Action;  Cathy  Hurwlt.  Citizens 
Action;  Blaise  Lupo,  Clergy  and  Laity  Con- 
cerned. 

Fred  Millar.  Environmental  Policy  Insti- 
tute; Scott  Martin,  League  of  Conservation 
Voters;  Joseph  R.  Hacala,  S.J.,  Jesuit  Social 
Ministries.  National  Office;  Kathleen 
Tucker.  Health  and  Energy  Institute:  David 
Zwick,  Clean  Water  Action  Project;  Dan 
Becker.  Environmental  Action;  Sally 
Timmel.  Church  Women  United;  Ralph 
Watkins.  Church  of  the  Brethren. 

Resolution 

Whereas:  The  IAFC  recognizes  the  need 
that  emergency  sendee  personnel  have  a 
right-to-know  the  known  or  potentially  haz- 
ardous and  toxic  materials  to  be  encoun- 
tered in  response  to  emergency  incidents, 
and 

Whereas:  The  IAFC  recognizes  the  need 
for  industry  handling  known  or  suspected 
hazardous  or  toxic  materials  to  make  a  posi- 
tive effort  to  assist  and  support  fire  depart- 
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men  is  with  training  and  education  pro- 
grams for  fire  and  rescue  personnel  re- 
sponding to  incidents  involving  their  prod- 
ucts, and 

Whereas;  The  IAPC  recognizes  that  po- 
tential Tor  k*ipsv.n_  hazardous  chemicals  can 
lead  to  health  hazards,'^nd«shojjl4beregu- 
lated.  and  "~~ ~"°*  "7~-  -  ■ 

Whereas:  The  IAPC  recognizes  that  even 
small  amounts  of  potential  or  known  haz- 
ardous chemicals  can  lead  to  health  haz- 
ards, and 

Whereas:  The  IAPC  recognizes  that  haz- 
ardous or  toxic  substances  which  may 
present  acute  and/or  chronic  adverse  health 
hazards  to  fire  and  rescue  personnel  must 
be  identified  and  reported,  and 

Whereas:  The  failure  of  the  Federal  Haz- 
ardous Communication  Law  to  adequately 
address  this  subject  has  caused  many  of  our 
states  and  localities  to  adopt  stringent  right- 
to-know  legislation. 

Therefore  be  it  Resolved:  That  the  IAPC 
supports  the  enactment  of  Federal  fire  serv- 
ice right-to-know  legislation  in  order  to  es- 
tablish a  more  uniform  means  of  planning 
and/or  responding  to  emergencies  dealing 
with  potential  releases  of  hazardous  sub- 
stances which,  may  present  an  imminent  or 
substantial  danger  to  fire  and  rescue  person- 
nel, and  be  it  further 

Resolved:  That  the  IAPC  supports  Feder- 
al legislation  that  recognizes  the  need  for 
the  fire  department  to  have  concise,  rele- 
vant, manageable  information  that  will  be 
of  practical  use  by  emergency  response 
agencies,  and  be  it  further 

Resolved:  That  industry,  including  users 
and  suppliers  provide  a  regularly  updated 
inventory  to  allow  for  adequate  preplan  for 
emergency  responses,  and  be  it  further 

Resolved:  That  any  Federal  legislation 
will  establish  minimum  standards  and  that 
no  state  or  local  government  shall  be  pro- 
hibited from  the  enactment  of  more  strin- 
gent rigbt-to-know  legislation,  and  be  it  fur- 
ther 

Resolved:  That  any  and  all  right-to-know 
legislation  shall  cover  at  least  those  hazards 
and  toxic  substances  which  are  now  regulat- 
ed and .  defined  under  OSHA's  hazardous 
communication  standards,  and  be  it  further 

Resolved:  That  this  Resolution  will  pro- 
vide guidance  to  the  IAPC  Board  of  Direc- 
tors. 

Allied  Corp., 
Morristown,  NJ,  September  12. 1985. 
Hon.  Prank  R.  Lautew berg. 
U.S.  Senate,  Hart  Senate  Office  Building, 
Washington,  DC. 

Dear  Frank:  I  appreciate  the  opportunity 
Allied  representatives  had  to  share  their  ex- 
perience and  comments  with  your  staff  as 
the  Community  Emergency  Preparedness 
and  Response  Act,  S.  1531,  was  being  draft- 
ed. 

Allied  supports  the  enactment  of  6.  1531. 
It  is  consistent  with  our  long-standing  en- 
dorsement of  the  concept  of  making  com- 
munity officials  and  residents  aware  of  po- 
tentially dangerous  materials  in  nearby  fa- 
cilities and  having  in  place  carefully  devised 


procedures  to  be  followed  in  the  event  of  an 
emergency 

Those  provisions  complement  the  "haz- 
ardous materials  inventory"  requirement 
which  you  added  to  S.  51  in  the  Environ- 
ment and  Public  Works  Committee.  We 
hope  you  will  modify  that  provision  so  that, 
as  in  S.  1531,  it  is  targeted  to  facilities  han- 
dling extremely  hazardous  substances.  Fi- 
nally we  urge  that  the  language  make  it 
clear  that  estimates  can  be  used  to  satisfy 
emissions  reporting  requirements  when 
exact  data  are  unavailable. 

We  look  forward  to  working  further  with 
you  and  your  staff  on  this  important  legisla- 
tion. 

With  best  wishes, 
Sincerely, 

Edward  L.  Hennessy,  Jr., 

Chairman  of  the  Board. 

Congressional  Research  Service, 

The  Library  or  Congress, 
Washington,  DC,  July  30,  1985. 
To:  Senate  Committee  on  Environment  and 
Public   Works,   Attention:   Liz   Barratt- 
Brown. 
Prom:  Michael  M.  Simpson,  Analyst  in  Life 
Sciences,  Science  Policy  Research  Divi- 
sion. 
Subject:  A  list  of  chemicals  of  concern. 

Based  upon  our  previous  conversations, 
my  understanding  is  that  you  are  interested 
in  a  preliminary  list  of  chemicals  generally 
recognized  as  being  of  significance  in  the 
event  of  an  uncontrolled  and  sudden  re- 
lease. It  is  understood  that,  as  with  many 
specific  components  of  proposed  legislation, 
this  list  would  not  be  construed  as  final  and 
unchangeable,  but  would  serve  as  the  start- 
ing point  for  discussion.  While  any  compo- 
nents of  a  list  (by  being  either  on  or  off  it) 
could  engender  debate,  the  chemicals  on 
this  list  would  be  limited  to  those  which  are 
generally  recognized  by  experts  and  bodies 
of  experts  as  significant  in  the  event  Of  an 
uncontrolled  and  sudden  release.  Finally, 
because  generally  there  Is  more  uncertainty 
and  controversy  associated  with  the  specifi- 
cation of  chemicals  of  long-term  toxicity 
(e.g..  are  carcinogenic,  mutagenic  or  terato- 
genic), the  list  would  be  composed  mostly  of 
chemicals  of  acute  toxicity. 

There  are  millions  of  known  chemicals, 
and  tens  of  thousands  in  commerce.  Fur- 
ther, as  pointed  out  in  the  National  Acade- 
my of  Sciences'  (NAS)  report  of  1984,  Toxic- 
ity Testing— Strategies  to  Determine  Needs 
and  Priorities,  there  are  large  gaps  of 
knowledge  about  the  health  effects  of  most 
of  these  chemicals.  Finally,  the  assigned 
time  constraint  and  finite  research  re- 
sources of  the  Cogressional  Research  Serv- 
ice necessarily  would  have  resulted  in  a  lim- 
ited invetigation. 

Both  the  National  Institute  for  Occupa- 
tional Saftey  and  Health,  and  the  American 
Chemical  Society,  maintain  extensive  com- 
puterized data  bases  of  chemicals  and  their 
observed  health  effects.  These  organizations 
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can  be  contacted  to  provide  a  list  of  chemi- 
cals of  specified  toxicity.  An  extensive 
search  with  scores  of  specified  toxicities 
would  probably  require  a  significant  alloca- 
tion of  time  and  other  resources.  Specifying 
the  toxicities  could  be  controversial.  And 
the  health  effects  data  gaps  noted  by  the 
NAS  would  prevent  the  list  from  being  com- 
plete and  final. 

Rather  than  attempt  to  generate  a  list  of 
specific  chemicals  of  specified  toxicities,  my 
approach  was  to  review  lists  of  chemicals  of 
concern  compiled  by  experts  and  bodies  of 
experts.  There  are  several  of  such  lists,  in- 
cluding that  compiled  by  the  United  Na- 
tions Environment  Program,  and  by  the 
Office  of  Environmental  and  Scientific  Af- 
fairs of  the  World  Bank.  Following  a  review 
of  several  of  these  lists,  the  enclosed  list  was 
selected  as  being  most  suited  to  your  per- 
ceived needs. 

The  enclosed  Council  of  the  European 
Communities  list  is  composed  of  chemicals 
generally  recognized  as  being  of  significance 
in  the  event  of  an  uncontrolled  and  sudden 
release.  Experts  from  several  countries  gen- 
erated and  agreed  to  the  list.  The  chemicals 
are  not  restricted  to  those  of  acute  toxicity, 
but  include  many  of  those  of  possible  long- 
term  toxicity,  e.g..  dioxin.  Finally,  the  ex- 
perts collectively  decided  upon  quantities  of 
concern  for  each  chemical. 

I  trust  this  Information  will  be  useful  to 
you  in  starting  and  focusing  discussion 
about  legislation  to  prevent  injuries  and 
damage  from  chemical  accidents.  Please  call 
me  at  287-7010  when  I  can  be  of  further  as- 
sistance. 

Council  Directive  on  Major  Accident 
Hazards  of  Certain  Industrial  Activities 
Tke  Council  of  the  European  Communities: 

Having  regard  to  the  Treaty  establishing 
the  European  Economic  Community,  and  in 
particular  Articles  100  and  235  thereof. 

Having  regard  to  the  proposal  from,  the 
Commission.1 

Having  regard  to  the  opinion  of  the  Euro- 
pean Parliament,* 

Having  regard  to  the  opinion  of  the  Eco- 
nomic and  Social  Committee.' 

Whereas  the  objectives  and  principles  of 
the  Community  environment  policy  were 
fixed  by  the  action  programmes  of  the  Eu- 
ropean Communities  on  the  environment  of 
22  November  1973/  and  17  May  1977.*  and 
having  regard  in  particular  to  the  principle 
that  the  best  policy  consists  in  preventing 
the  creation  -  of  pollution  or  nuisances  at 
source;  whereas  to  this  end  technical 
progress  should  be  conceived  and  directed  so 
as  to  meet  the  concern  for  the  protection  of 
the  environment; 

Whereas  the  objectives  of  the  Community 
policy  of  health  and  safety  at  work  were 
fixed  by  the  Council  resolution  of  29  June 
1978  on  an  action  programme  of  the  Euro- 
pean Communities  on  safety  and  health  at 
work.*  and  having  regard  In  particular  to 
the  principle  that  the  best  policy  consists  in 
obviating  possible  accidents  at  source  by  the 


integration  of  safety  at  the  various  stages  of 
design,  construction  and  operation; 

Whereas  the  Advisory  Committee  on 
Safety,  Hygiene  and  Health  Protection  at 
Work,  set  up  by  Decision  74/325/EEC.7  has 
been  consulted: 

Whereas,  the  protection  of  the  public  and 
the  environment  and  safety  and  health  pro- 
tection at  work  call  for  particular  attention 
to  be  given  to  certain  industrial  activities  ca- 
pable of  causing  major  accidents;  whereas 
such  accidents  have  already  occurred  in  the 
Community  and  have  had  serious  conse- 
quences for  workers  and.  more  generally, 
for  the  public  and  the  environment; 

Whereas,  for  every  industrial  activity 
which  involves,  or  may  involve,  dangerous 
substances  and  which,  in  the  event  of  a 
major  accident,  may  have  serious  conse- 
quences for  man  and  the  environment,  the 
manufacturer  must  take  all  necessary  meas- 
ures to  prevent  such  accident  and  to  limit 
the  consequences  thereof; 

Whereas  the  training  and  information  of 
persons  working  on  an  industrial  site  can 
play  a  particularly  important  part  in  pre- 
venting major  accidents  and  bringing  the 
situation  under  control  in  the  event  of  such 
accidents; 

Whereas,  in  the  case  of  industrial  activi- 
ties which  involve  or  may  involve  substances 
that  are  particularly  dangerous  in  certain 
quantities,  it  is  necessary  for  the  manufac- 
turer to  provide  the  competent  authorities 
with  information  including  details  of  the 
substances  in  question  and  high-risk  instal- 
lations and  situations,  with  a  view  to  reduc- 
ing the  hazards  of  major  accidents  and  ena- 
bling the  necessary  steps  to  be  taken  to 
reduce  their  consequences; 

Whereas  it  is  necessary  to  lay  down  that 
any  person  outside  the  establishment  liable 
to  be  affected  by  a  major  accident  should  be 
appropriately  informed  of  the  safety  meas- 
ures to  be  taken  and  of  the  correct  behav- 
iour to  be  adopted  in  the  event  of  an  acci- 
dent; 

Whereas,  if  a  major  accident  occurs,  the 
manufacturer  must  immediately  inform  the 
competent  authorities  and  communicate  the 
information  necessary  for  assessing  the 
impact  of  that  accident; 

Whereas  Member  States  should  forward 
information  to  the  Commission  regarding 
major  accidents  occurring  on  their  territory, 
so  that  the  Commission  can  analyze  the 
hazards  from  major  accidents; 

Whereas  this  Directive  does  not  preclude 
the  conclusion  by  a  Member  State  of  agree- 
ments with  third  countries  concerning  the 
exchange  of  information  to  which  it  is  privy 
at  internal  level  other  than  that  obtained 
through  the  Community  arrangements  for 


1  OJ  No  C  212.  24.8.1979.  p.  4. 
1  OJ  No  C  175.  14.7.1980.  p.  48. 
•OJ  No  C  182.  21.7.1980.  p.  25. 

*  OJ  No  C  112.  20.12.1973.  p.  1. 

*  OJ  No  C  139.  13.8.1977.  p.  1. 
>  OJ  No  C  165.  11.7.1978.  p.  1. 
'  OJ  No  L  185.  9.7.1974.  p.  15. 
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the  exchange  of  information  set  up  by  this 
Directive; 

Whereas  disparity  between  provisions  al- 
ready applicable  or  being  prepared  in  the 
various  Member  States  on  measures  to  pre- 
vent major  accidents  and  limit  their  conse- 
quences for  man  and  the  environment  may 
create  unequal  conditions  of  competition 
and  hence  directly  affect  the  functioning  of 
the  common  market;  whereas  the  approxi- 
mation of  laws  provided  for  in  Article  100  of 
the  Treaty  should  therefore  be  carried  out 
in  this  field; 

Whereas  it  seems  necessary  to  combine 
this  approximation  of  laws  with  action  by 
the  Community  aimed  at  attaining  one  of 
the  Community  objectives  in  the  field  of  en- 
vironmental protection  and  health  and 
safety  at  work;  whereas,  in  pursuance  of 
this  aim,  certain  specific  provisions  should 
therefore  be  laid  down;  whereas,  since  the 
necessary  powers  have  not  been  provided  by 
the  Treaty.  Article  235  of  the  Treaty  should 
be  invoked. 

Had  adopted  this  directive: 
Article  1 

1.  This  Directive  is  concerned  with  the 
prevention  of  major  accidents  which  might 
result  from  certain  industrial  activities  and 
with  the  limitation  of  their  consequences 
for  man  and  the  environment.  It  is  directed 
in  particular  towards  the  approximation  of 
the  measures  taken  by  Member  States  in 
this  field. 

2.  For  the  purposes  of  this  directive: 

(a)  Industrial  activity  means: 

Any  operation  carried  out  in  an  industrial 
installation  referred  to  in  Annex  I  involving, 
or  possibly  involving,  one  or  more  dangerous 
substances  and  capable  of  presenting  major- 
accidents  hazards  and  also  transport  carried 
out  within  the  establishment  for  internal 
reasons  and  the  storage  associated  with  this 
operation  within  the  establishment. 

Any  other  storage  in  accordance  with  the 
conditions  specified  in  Annex  II; 

(b)  Manufacturer  means:  Any  person  in 
charge  of  an  industrial  activity; 

(c)  Major  accident  means:  An  occurrence 
such  as  a  major  emission,  fire  or  explosion 
resulting  from  uncontrolled  developments 
in  the  course  of  an  industrial  activity,  lead- 
ing to  a  serious  danger  to  man,  immediate 
or  delayed,  inside  or  outside  the  establish- 
ment, and/or  to  the  environment,  and  in- 
volving one  or  more  dangerous  substances; 

(d)  Dangerous  substances  means:  For  the 
purposes  of  Articles  3  and  4,  substances  gen- 
erally considered  to  fulfill  the  criteria  laid 
down  in  Annex  IV;  for  the  purposes  of  Arti- 
cle 5,  substances  in  the  lists  in  Annex  III 
and  Annex  II  in  the  quantities  referred  to  in 
the  second  column. 

Article  2 
This  Directive  does  not  apply  to  the  fol- 
lowing: 

1.  Nuclear  installations  and  plant  for  the 
processing  of  radioactive  substances  and  ma- 
terial; 

2.  Military  installations; 

3.  The  manufacture  and  separate  storage 


of  explosives,  gunpowder  and  munitions; 

4.  Extraction  and  other  mining  oper- 
ations; 

5.  Installations  for  the  disposal  of  toxic 
and  dangerous  waste  which  are  covered  by 
Community  Acts  in  so  fir  as  the  purpose  of 
those  Acts  is  the  prevention  of  major  acci- 
dents. 

Article  3 
Member  States  shall  adopt  the  provisions 
necessary  to  ensure  that,  in  the  case  of  any 
of  the  industrial  activities  specified  in  Arti- 
cle 1,  the  manufacturer  is  obliged  to  take  all 
the  measures  necessary  to  prevent  major  ac- 
cidents and  to  limit  their  consequences  for 
man  and  the  environment. 

Article  4 
Member  States  shall  take  the  measures 
necessary  to  ensure  that  all  manufacturers 
are  required  to  prove  to  the  competent  au- 
thority at  any  time,  for  the  purposes  of  the 
controls  referred  to  in  Article  7  (2),  that 
they  have  identified  existing  major-accident 
hazards,  adopted  the  appropriate  safety 
measures,  and  provided  the  persons  working 
on  the  site  with  information,  training  and 
equipment  in  order  to  ensure  their  safety. 

Article  5 
1.  Without  prejudice  to  Article  4,  Member 
States  shall  introduce  the  necessary  meas- 
ures to  require  the  manufacturer  to  notify 
the  competent  authorities  specified  in  Arti- 
cle 7:  If,  in  an  industrial  activity  as  defined 
in  Article  1  (2)(a).  first  indent,  one  or  more 
of  the  dangerous  substances  listed  in  Annex 
III  are  involved,  or  it  is  recognized  that  they 
must  be  involved,  in  the  quantities  laid 
down  in  the  said  Annex,  such  as:  Substances 
stored  or  used  in  connection  with  the  indus- 
trial activity  concerned;  products  of  manu- 
facture; by-products;  or  residues;  or  if,  in  an 
industrial  activity  as  defined  in  Article  I 
(2)(a),  second  indent,  one  or  more  of  the 
dangerous  substances  listed  in  Annex  II  are 
stored  in  the  quantities  laid  down  in  the 
second  column  of  the  same  Annex. 

The  notification  shall  contain  the  follow- 
ing: 

(a)  information  relating  to  substances 
listed,  respectively,  in  Annex  II  and  Annex 
III,  that  is  to  say:  The  data  and  information 
listed  in  Annex  Vf  the  stage  of  the  activity 
in  which  the  substances  are  involved  or  may 
be  involved;  the  quantity  (order  of  magni- 
tude); the  chemical  and/or  physical  behav- 
iour under  normal  conditions  of  use  during 
the  process;  the  forms  in  which  the  sub- 
stances may  occur  or  into  which  they  may 
be  transformed  in  the  case  of  abnormal  con- 
ditions which  can  be  foreseen:  if  necessary, 
other  dangerous  substances  whose  presence 
could  have  an  effect  on  the  potential  hazard 
presented  by  the  relevant  industrial  activi- 
ty. 

(b)  information  relating  to  the  installa- 
tions, that  is  to  say:  The  geographical  loca- 
tion of  the  installations  and  predominant 
meteorological  conditions  and  sources  of 
danger  arising  from  the  location  of  the  site: 
the  maximum  number  of  persons  working 
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on  the  site  of  the  establishment  and  par- 
ticularly of  those  persons  exposed  to  the 
hazard;  a  general  desciption  of  the  techno- 
logical processes;  a  description  of  the  sec- 
tions of  the  establishment  which  are  impor- 
tant from  the  safety  point  of  view,  the 
sources  of  hazard  and  the  conditions  under 
which  a  major  accident  could  occur,  togeth- 
er with  a  description  of  the  preventive 
measures  planned;  the  arrangements  made 
to  ensure  that  the  technical  means  neces- 
sary for  the  safe  operation  of  plant  and  to 
deal  with  any  malfunctions  that  arise  are 
available  at  all  times. 

(c)  information  relating  to  possible  major- 
accident  situations,  that  is  to  say:  Emergen- 
cy plans,  including  safety  equipment,  alarm 
systems  and  resources  available  for  use 
inside  the  establishments  in  dealing  with  a 
major  accident:  any  information  necessary 
to  the  competent  authorities  to  enable  them 
to  prepare  emergency  plans  for  use  outside 
the  establishment  in  accordance  with  Arti- 
cle 7  (1);  the  names  of  the  person  and  his 
deputies  or  the  qualified  body  responsible 
for  safety  and  authorized  to  set  the  emer- 
gency plans  in  motion  and  to  alert  the  com- 
petent authorities  specified  in  Article  7. 

2.  In  the  case  of  new  installations,  the  no- 
tification referred  to  in  paragraph  1  must 
reach  the  competent  authorities  a  rasonable 
length  of  time  before  the  industrial  activity 
commences. 

3.  The  notification  specified  in  paragraph 
1  shall  be  updated  periodically  to  take  ac- 
count on  new  technical  knowledge  relative 
to  safety  and  of  developments  in  knowledge 
concerning  the  assessment  of  hazards. 

4.  In  the  case  of  industrial  activities  for 
which  the  quantities,  by  substance,  laid 
down  in  Annex  II  or  III.  as  appropriate,  are 
exceeded  in  a  group  of  installations  belong- 
ing to  the  same  manufacturer  which  are  less 
than  500  metres  apart,  the  Member  States 
shall  take  the  necessary  steps  to  ensure  that 
the  manufacturer  supplies  the  amount  of 
information  required  for  the  notification  re- 
ferred to  in  paragraph  1,  without  prejudice 
to  Article  7,  having  regard  to  the  fact  that 
the  installations  are  a  short  distance  apart 
and  that  any  major-accident  hazards  may 
therefore  be  aggravated. 

Article  6 

In  the  event  of  modification  of  an  indus- 
trial activity  which  could  have  significant 
consequences  as  regards  major-accident  haz- 
ards, the  Member  States  shall  take  appro- 
priate measures  to  ensure  that  the  manu- 
facturer, revises  the  measures  specified  in 
Articles  3  and  4,  informs  the  competent  au- 
thorities referred  to  in  Article  7  in  advance. 
If  necessary,  of  such  modification  in  so  far 
as  it  affects  the  information  contained  in 
the  notification  specified  in  Article  5. 
Article  7 

1.  The  Member  States  shall  set  up  or  ap- 
point the  competent  authority  or  authori- 
ties who,  account  being  taken  of  the  respon- 
sibility of  the  menufacturer,  are  responsible 
for  Receiving  the  notification  referred  to  in 


Article  5  and  the  information  referred  to  in 
the  second  indent  of  Article  6;  examining 
the  information  provided;  ensuring  that  an 
emergency  plan  is  drawn  up  for  action  out- 
side the  establishment  in  respect  of  whose 
industrial  activity  notification  has  been 
given;  and,  if  necessary,  requesting  supple- 
mentary information;  ascertaining  that  the 
manufacturer  takes  the  most  appropriate 
measures,  in  connection  with  the  various  op- 
erations involved  in  the  industrial  activity 
for  which  notification  has  been  given,  to 
prevent  major  accidents  and  to  provide  the 
means  for  limiting  the  consequences  there- 
of. 

2.  The  competent  authorities  shall  orga- 
nize inspections  or  other  measures  of  con- 
trol proper  to  the  type  of  activity  con- 
cerned, in  accordance  with  national  regula- 
tions. 

Article  8 

1.  Member  States  shall  ensure  that  per- 
sons liable  to  be  affected  by  a  major  acci- 
dent originating  in  a  notified  industrial  ac- 
tivity within  the  meaning  of  Article  5  are  in- 
formed in  an  appropriate  manner  of  the 
safety  measures  and  of  the  correct  behavior 
to  adopt  in  the  event  of  an  accident. 

2.  The  Member  States  concerned  shall  at 
the  same  time  make  available  to  the  other 
Member  States  concerned,  as  a  basis  for  all 
necessary  consultation  within  the  frame- 
work of  their  bilateral  relations,  the  same 
information  as  that  which  is  disseminated 
to  their  own  nationals. 

Article  9 

1.  This  Directive  shall  apply  to  both  new 
and  existing  industrial  activities. 

2.  "New  industrial  activity"  shall  also  in- 
clude any  modification  to  an  existing  indus- 
trial activity  likely  to  have  important  impli- 
cations for  major-accident  hazards. 

In  the  case  of  existing  industrial  activities, 
this  Directive  shall  apply  at  the  latest  on  8 
January  1985. 

However,  as  regards  the  application  of  Ar- 
ticle 5  to  an  existing  industrial  activity,  the 
Member  States  shall  ensure  that  the  manu- 
facturer shall  submit  to  the  competent  au- 
thority, at  the  latest  on  8  January  1985,  a 
declaration  comprising:  Name  or  trade  name 
and  complete  address;  registered  place  of 
business  of  the  establishment  and  complete 
address;  name  of  the  director  in  charge; 
type  of  activity;  type  of  production  or  stor- 
age; an  indication  of  the  substances  or  cate- 
gory of  substances  involved,  as  listed  in  An- 
nexes II  or  IIL 

4.  Moreover,  Member  States  shall  ensure 
that  the  manufacturer  shall,  at  the  latest 
on  8  July  1989,  supplement  the  declaration 
provided  for  in  paragraph  3,  second,  sub- 
paragraph, with  the  data  and  information 
specified  in  Article  5.  Manufacturers  shall 
normally  be  obliged  to  forward  such  supple- 
mentary declaration  to  the  competent  au- 
thority; however.  Member  States  may  waive 
the  obligation  on  manufacturers  to  submit 
the  supplementary  declaration;  in  that 
event  such  declaration  shall  be  submitted  to 
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the  competent  authority  at  the  explicit  re- 
quest of  the  latter.  ^ 
Article ja        ■*■      ~"~~~  ^ 

1.  Member  States  shall  take  the  Aecessary 
measures  to  ensure  that,  as  soon  as  a  major 
accident  occurs,  the  manufacturer  shall  be 
required: 

(a)  To  inform  the  competent  authorities 
specified  in  Article  7  immediately; 

(b)  To  provide  them  with  the  following  in- 
formation as  soon  as  it  becomes  available: 
The  circumstances  of  the  accident;  the  dan- 
gerous substances  involved  within  the  mean- 
ing of  Article  1  <2Xd);  the  date  available  for 
assessing  the  effects  of  the  accident  on  man 
and  the  environment:  the  emergency  meas- 
ures taken. 

(c)  To  inform  them  of  the  steps  envisage± 
To  alleviate  the  medium  and  long-term  ef- 
fects of  the  accident;  to  prevent  any  recur- 
rence of  such  an  accident. 

2.  The  Member  States  shall  require  the 
competent  authorities: 

(a)  To  ensure  that  any  emergency  and 
medium  and  long-term  measures  which  may 
prove  necessary  are  taken; 

(b)  To  collect,  where  possible,  the  infor- 
mation necessary  for  a  full  analysis  of  the 
major  accident  and  possibly  to  make  recom- 
mendations. 

Article  11 

1.  Member  States  shall  inform  the  Com- 
mission as  soon  as  possible  of  major  acci- 
dents which  have  occurred  within  their  ter- 
ritory and  shall  provide  it  with  the  informa- 
tion specified  in  Annex  VI  as  soon  as  it  be- 
comes available. 

2.  Member  States  shall  inform  the  Com- 
mission of  the  name  of  the  organization 
which  might  have  relevant  information  on 
major  accidents  and  which  is  able  to  advise 
the  competent  authorities  of  the  other 
Member  States  which  have  to  Intervene  in 
the  event  of  such  an  accident. 

3.  Member  States  may  notify  the  Commis- 
sion of  any  substance  which  in  their  view 
should  be  added  to  Annexes  II  and  III  and 
of  any  measures  they  may  have  taken  con- 
cerning such  substances.  The  Commission 
shall  forward  this  information  to  the  other 
Member  States. 

Article  12 
The  Commission  shall  set  up  and  keep  at 
the  disposal  of  the  Member  States  a  register 
containing  a  summary  of  the  major  acci- 
dents which  have  occurred  within  the  terri- 
tory of  the  Member  States,  including  an 
analysis  of  the  causes  of  such  accidents,  ex- 
perience gained  and  measures  taken,  to 
enable  the  Member  States  to  use  this  infor- 
mation for  prevention  purposes. 

Article  13 

1.  Information  obtained  by  the  competent 
authorities  in  pursuance  of  Articles  5,  6,  7, 
9,  10  and  12  and  by  the  Commission  in  pur- 
suance of  Article  11  may  not  be  used  for  any 
purpose  other  than  that  for  which  it  was  re- 
quested. 

2.  However  this  Directive  shall  not  pre- 
clude the  conclusion  by  a  Member  State  of 


agreements  with  third  countries  concerning 
the  exchange  of  information  to  which  it  is 
privy  at  internal  level  other  than  that  ob- 
tained through  the  Community  machinery 
for  the  exchange  of  information  set  up  by 
the  Directive. 

3.  The  Commission  and  its  officials  and 
employees  shall  not  divulge  the  information 
obtained  in  pursuance  of  this  Directive.  The 
same  requirements  shall  apply  to  officials 
and  employees  of  the  competent  authorities 
of  the  Member  States"  as  regards  any  infor- 
mation they  obtain  from  the  Commission. 

Nevertheless,  such  information  may  be 
supplied:  In  the  case  of  Articles  12  and  18; 
when  a  Member  State  carries  out  or  author- 
izes the  publication  of  information  concern- 
ing that  Member  State  itself. 

4.  Paragraphs  1,  2  and  3  shall  not  preclude 
the  publication  by  the  Commission  of  gener- 
al statistical  data  or  information  on  matters 
of  safety  containing  no  specific  details  re- 
garding particular  undertakings  or  groups 
of  undertakings  and  not  jeopardizing  indus- 
trial secrecy. 

Article  14 
The  amendments  necessary  for  adapting 
Annex   V   to   technical   progress   shall    be 
adopted  in  accordance  with  the  procedure 
specified  in  Article  16. 

Article  IS 

1.  For  the  purposes  of  applying  Article  14, 
a  Committee  responsible  for  adapting  this 
Directive  to  technical  progress  (hereinafter 
refen  ed  to  as  'the  Committee')  Is  hereby  set 
up.  It  shall  consist  of  representatives  of  the 
Member  States  and  be  chaired  by  a  repre- 
sentative of  the  Commission. 

2.  The  Committee  shall  draw  up  Its  own 
rules  of  procedure. 

Article  16 

1.  Where  the  procedure  laid  down  in  this 
Article  is  to  be  followed,  matters  shall  be  re- 
ferred to  the  Committee  by  the  chairman, 
either  on  his  own  initiative  or  at  the  request 
of  the  representative  of  a  Member  State. 

2.  The  representative  of  the  Commission 
shall  submit  to  the  Committee  a  draft  of 
the  measures  to  be  adopted.  The  Committee 
shall  deliver  its  opinion  on  the  draft  within 
a  time  limit  which  may  be  determined  by 
the  chairman  according  to  the  urgency  of 
the  matter.  It  shall  decide  by  a  majority  of 
45  votes,  the  votes  of  the  Member  States 
being  weighted  as  provided  for  in  Article  148 
(2)  of  the  Treaty.  The  chairman  shall  not 
vote. 

3.  (a)  The  Commission  shall  adopt  the 
measures  envisaged  where  these  are  in  ac- 
cordance with  the  opinion  of  the  Commit- 
tee. 

(b)  Where  the  measures  envisaged  are  not 
in  accordance  with  the  opinion  of  the  Com- 
mittee, or  in  the  absence  of  an  opinion,  the 
Commission  shall  forthwith  submit  a  pro- 
posal to  the  Council  on  the  measures  to  be 
adopted.  The  Council  shall  act  by  a  quali- 
fied majority. 

(c)  If  the  Council  does  not  act  within 
three  months  of  the  proposal  being  submit- 
ted to  it.  the  measures  proposed  shall  be 
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adopted  by  the  Commission. 
Article  17 

This  Directive  shall  not  restrict  the  right 
of  the  Member  States  to  apply  or  to  adopt 
administrative  or  legislative  measures  ensur- 
ing greater  protection  of  man  and  the  envi- 
ronment than  that  which  derives  from  the 
provisions  of  this  Directive. 
Article  18 

Member  States  and  the  Commission  shall 
exchange  information  on  the  experience  ac- 
quired with  regard  to  the  prevention  of 
major  accidents  and  the  limitation  of  their 
consequences;  this  information  shall  con- 
cern, in  particular,  the  functioning  of  the 
measures  provided  for  in  this  Directive.  Five 
years  after  notification  of  this  Directive,  the 
Commission  shall  forward  to  the  Council 
and  the  European  Parliament  a  report  on 
its  application  which  it  shall  draw  up  on  the 
basis  of  this  exchange  of  information. 
Article  19 

At  the  latest  on  8  January  1986  the  Coun- 
cil shall,  on  a  proposal  from  the  Commis- 
sion, review  Annexes  I,  II  and  III. 
Article  20 

1.  Member  States  shall  take  the  measures 
necessary  to  comply  with  this  Directive  at 
the  latest  on  8  January  1984.  They  shall 
forthwith  inform  the  Commission  thereof. 

2.  Member  States  shall  communicate  to 
the  Commission  the  provisions  of  national 
law  which  they  adopt  in  the  field  covered  by 
this  Directive. 

Article  21 
This  Directive  is  addressed  to  the  Member 
States. 
Done  at  Luxembourg.  24  June  1982. 
P.  Aerts,  For  the  Council  The  President 

[Annex  I] 
Industrial  Installations  Within  the 
Meaning  or  Article  1 
1.  Installations  for  the  production  or  proc- 
essing  of   organic  or   inorganic   chemicals 
using  for  this  purpose.  In  particular  alkyla- 
tion,  amination  by  ammonolysis.  carbonyla- 
tion.  condensation,  dehydrogenation.  esteri- 
fication,  halogenation  and  manufacture  of 
halogens,  hydrogenation.  hydrolysis,  oxida- 
tion,  polymerization,   sulphonation.   desul- 
phurization,  manufacture  and  transforma- 
tion of  sulphur-containing  compounds,  ni- 
tration and  manufacture  of  nitrogen-con 
tabling  compounds,  manufacture  of  phos- 
phorus-containing compounds,  formulation 
of  pesticides  and  of  pharmaceutical  prod- 
ucts. 

Installations  for  the  processing  of  organic 
and  inorganic  chemical  substances,  using  for 
this  purpose,  in  particular:  distillation,  ex- 
traction, solvation,  mixing. 

2.  Installations  for  distillation,  refining  or 
other  processing  of  petroleum  or  petroleum 
products. 

3.  Installations  for  the  total  or  partial  dis- 
posal of  solid  or  liquid  substances  by  incin- 
eration or  chemical  decomposition. 


4.  Installations  for  the  production  or  proc- 
essing of  energy  gases,  for  example.  LPG. 
LNG.  SNG. 

5.  Installations  for  the  dry  distillation  of 
coal  or  lignite.  — -  -_.. 

6.  Installations  for  the  production  of 
metals  or  non-metals  by  the  wet  process  or 
by  means  of  electrical  energy. 

[Annex  II] 
Storage  at  Installations  Other  Thaw 
Those  Covered  by  Annex  I 
("Isolated  Storage") 
The  quantities  set  out  below  relate  to 
each  installation  or  group  of  installations 
belonging  to  the  same  manufacturer  where 
the  distance  between  the  installations  is  not 
sufficient  to  avoid,  in  foreseeable  circum- 
stances, any  aggravation  of  major-accident 
hazards.  These  quantities  apply  in  any  case 
to  each  group  of  installations  belonging  to 
the  same  manufacturer  where  the  distance 
between  the  installations  is  less  than  ap- 
proximately 500  m. 


Quantities  (twnes)  > 

For  0* 

application      -J™,^ 


1    FijmnwWe    gases    as    defined    is    Annex 
IV(c)(i) 

2.  Highly  flammable  liquids  as  defined  in  Anne* 
IV(c)(ii) 

3.  Acrytonitrite 

4.  Ammonia _ _ : 

5  Ctaine ..._ 

6  Sulphur  dioxide 

7.  Ammonium  nitrate 

8  Scaium  chlorate 

9.  Liquid  oxygen 


50 

n.ooo 

350 
60 
10 
20 
'500 
25 


'300 

100.000 

5.000 

600 

200 

500 

» 5,000 

a  250 

22.C00 


1  Me.-nber  States  may  provisionally  apply  Article  5  to  quantities  of  at  least 
500    tonnes   until   the   revision   of   Annex   II   mentioned   in   Article    19. 

» Where  the  substance  is  m  a  state  which  gives  it  properties  capable  of 
creating  a  major-accident  hazard. 

[Annex  III] 
List  or  Substances  for  the  Application  of 
Article  5 
The  quantities  set  out  below  relate  to 
each  installation  or  group  of  installations 
belonging  to  the  same  manufacturer  where 
the  distance  between  the  installations  is  not 
sufficient  to  avoid,  in  foreseeable  circum- 
stances, any  aggravation  of  major-accident 
hazards.  These  quantities  apply  in  any  case 
to  each  group  of  installations  belonging  to 
the  same  manufacturer  where  the  distance 
between  the  installations  is  less  than  ap- 
proximately 500  m. 


Quantity 
<>) 


1.  4-Ammodiptienyl 1  Kg.... 

2  Benzidine 1  kg. 

3  Benzidine  salts 1  kg. .. 

4  Oimettiytiv'fOsamiRe ...  1  kg... 

5  2-Naphfhylamme _  1  ta__ 

6  Beryllium  (powders,  10  kg., 
compounds  I 

7  Bis(Chloronetbyl)  1  kg.... 


92-67-1  

92-87-5        612-042-00-2 


62-75-9 
91-59-8 


542  88-1        603-046-00-  5 
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Name 

Quantity 

(>) 

CAS  No 

EEC  No 

4-n;,rcphcny) 
phosphate) 

63  P3f3ihion 

64  fcinphos-ethyl 

65  00-DMhyl  S- 
piDOy»'"Ome!t^l 
phccphorcdithioate. 

66.  Ihiunazin 

67.  Cafco'jran 

68  Phosptianidon 

69  Tirpate  (2.4- 
Dimethyl-1.3- 
rjitbiolara-Z- 
orbcxaldehyde  0- 
methylcart:  noylox- 
ime). 

70  Mevmphos 

71.  P3iathion-methyl 

72.  Arinphos-methyl 

73.  Crcloheximide 

74  Ciphacinone 

75  retrametiT/lenedi- 
sulphctetramine. 

76  EPN 

77.  l-Fioc'ob'.iyric  acid 
78  4  Fluorccutyne  acnf 

salts 
/9.  4-FIoon*tftyric  acid 
esters. 

80  4  n.xM-otwtyrsc  acid 
amides 

81  4-Fluorocrotonic 
acid. 

82.  4-Fluofocrotonic 

acx).  salts. 
83  4-F!uorocrctonic 

acid,  esters 
84.  4-Fhiorocratonic 

acid,  amides. 
85  Fluoroacetic  acid 

86.  fluoroacetic  acid, 
salts 

87.  Fluoroacetic  acid, 
esters. 

88  Fluoroacejjc  acid. 

amides. 

89.  Fluenetil 

90  4-F!uoro-2- 

hydroxybutyric  aod 

91.  4-F!uoro-2- 
hydroxybutync  acid, 
salts. 

92.  4-Fiwro-2- 
hydroxybutyric  acid, 
esters 

93  4-Fluon>2- 
hydroxyburyric  acid, 
amides. 

94  Hydrogen  fluoride... 

95  Hydroxyacetofiitnle 
(Cycotooitrite). 

96.  1.2.3.7.8,9- 

Nexacblorodibenzo^ 

dioxin.  , 
97  Isodrin _. 

98.  Hexamethylpho- 
sphoramide. 

99.  Juglone  (5- 
Hydroxynapththalene- 
1.4-dione). 

100.  Warfarin 

..  ICO  kg 

.  100  kg 

100  kg 

..  100  kg... .... 

-  100  kg_ 

.  100  kg 

100  Vg 

..  100  kg 

..  100  kg 

.  100  kg 

..  100  kg 

.  100  kg 

1  kg 

.  100  kg 

.  1  kg 

1  kg 

1kg      

56-38-2 

2642-71-9 
3309-68-0 

297-97-2  . 
1563-66-2 
13171  21-6 
26419-73-8 

7786-34-7 
298-00-0 
86-50-0 
66-81-9  . 
82-66-6 
80-12-6 

2104-64-5 
462-23-7 

015-034-00-1 

8.  UPruoanesuitaie.- 

9.  2.3.7.8- 
Tet'xrnwo(Shena)-p- 
rfcrn  (TCDOt 

iS  Arseix  pentojude. 
Arsemc  (V)  acid  and 
salts 

11  Arsenic  tqoxtde, 
Arsen'cus  (III)  acid 
and  salts. 

12  Vsenc  hydride 
(Arsine). 

13  Dirnethylcarbamoyl 
chloride. 

14.  4-iChtorofwmyl) 
mo.phcline. 

15.  Carbcnyl  chtoride 
(Phosgene). 

16.  Cnionne..— - 

17  Hydrogen  sulphide... 

_  I  Kg 

1  Kg 

500  kg 

1120-71-4 
1746-01-6 

015-056-00-1 

006-026-00-9 

015-022-00-6 

100  Kg 

10  Kg 

lKg 

1  Kg 

20  t 

sot 

50  t 

200  t 

20  t _ 

200  t. 

500  t 

500  t 

50  t 

50  t 

50  t 

50  t.._ 

200  t 

200  t 

200  t 

200  t 

100  Kg 

sot __ 

50  t 

100  Kg 

200  t. 

.  1 I 

.  50  t _.. 

.  100  Kg 

1  kg 

.  100  kg 

.sot 

.  50  t 

100  Kg...._ 

.  100  Kg 

.  100  Kg 

1  kg -.. 

1 1 

-  100  Kg...... 

.  100  kg...... 

-  100  Kg 

.  1  Kg 

.  100  Kg 

100  Kg 

100  kg 

.  100  kg 

_  100  kg     ..... 

7784-42-1  ... 
79  44-7 

015-020-00-5 

15159-40-7  ... 
75-44-5 

7782-50-5 

7783-06-04 

107-13-1 

74-90-8 

75-15-0 

7726-95-6 

7664-41-7 
74-86-2 

1333-74-0 
75-21-8 
75-56-9 
75-86-5 

107-02-8 

107-18-6 

107-11-9 
7803-52-3  .. 

151-56-4 
50-00-0 

7803-51-2  .. 
74-83-9 

624-83-9 

11104-93-1  . 

10102-18-8  .. 

505-60-2  .. 

4104-14-7 
78-00-2  .. 
75-74-1  . 

015-039-00-9 

006-002-00-8 

017-001-00-7 
O16-00J-OO-4 
608-0O3-OO-4 
006-006-OC-X 
006-003-00-3 
035-001-00-5 
007-001-00-5 
601-015-00-0 
001-001-00-9 
603-023-00-X 
603-055-00-4 
603-004-CO-X 

6O5-OO8-O0-3 
603-015-00-6 
612-046-00-4 

015-O36-O0-2 

19.  Hydrogen  cyanide 

20.  Cjj&oo  rftsuiphide 

21  Bromine 

22.  Ammonia 

1  Kg 

23.  Acetylene  (Ettiyrte^. 

24.  Hydrogen ,__ 

25  Ethylene  oxide _ 

26  Propylene  oxide ...... 

27  2-Cyar>op'Opan-2-ol 
(Acetone 

1  Kg 

1  kg 

3^759-72-1 

1  Kg 

28  2-Propenal 

1kg. 

29.  2-Propen-l-ol  (AlJyl 
atohof). 

30.  Allylamine _ 

31.  Alimony  hydride 
(Stibine). 

IKg 

1  Kg. 

144-49-0 

607-081-00-7 

613-O01-W-1 
605-001-01-2 

602-002-00-3 
615-001-00-7 

1kg 

33  Formaldehyde 
i  concentration  > 
90c,*). 

34.  Hydrogen  phosphide 
(phosonine). 

35.  Bromomediane 
(Methyl  bromide). 

36  Methyl  isocyanate_. 
37.  Nitrogen  oxides 

1kg 

.  100  kg 

1  kg 

4301-50-2 

607-078-O0-O 

1  Kg 

1  kg 

1  Kg 

39.  Bis(2-cMoroeth)1) 
sulohkJe. 

40.  Phosacetim — 

41.  retraethyl  lead 

42.  Teiramethyl  lead 

43  P-omurit  (1(3,4- 
D«htoropheny))-3- 
triaze'-etnio- 
carboxamide). 

44  Chlorfenvinphos 

45.  Cn.nidine 

46.  Chioiomeiriyl  methyl 

015-092-00-8 

.  50  t 

7664-39-3 
107-16-4  .. 

19408-74-3  . 

465-73-6 
680-31-9  .. 

481-39-0  . 

81-81-2 

101-14-4   . 

5856-73-7  .. 

470-90-6 
535-89-7 
107-30-2  . 

63917-41-9 

786-19-6 

10311-84-9 
3734-95-0 

78-53-5  . 
2497-07-6 

015-071-OO-3 
613-004-00-8 

100  kg 

100  Kg 

100  kg 

1  kg 

ioo  Kg : 

100  Kg 

10  Kg 

100  Kg 

100  Kg 

10  Kg 

100  Kg 

100  kg 

10  Kg 

50  t„ 

10  Kg 

1  t 

10  Kg 

10  Kg 

100  kg.    . 

602-050-00-4 

015-044-00-6 
015-088-OO-6 
015-070-00-8 

'''oi'5^96-ob^x' 

47.  Dimethyl 
ptYspfcoramidocyam- 

diC  3CK). 

48  CarbophenothioB... 
W.  Dialifus 

607-056-08-0 

101.  4.4  Methylenebis 
(2-chkxoaniline). 

102  Emion 

103.  Aldicarb 

51.  Amitron .... 

52.  Oxydisutfoton...*.. 

53.  00-Oiethyl  S- 
eth^sjlphinylmettiyt 
phosrhorothioate. 

54  00-C*thy»  S- 

563-12-2 

116-06-3 

13463-39-3 

297-78-9 
19624-22-7  . 
10118-72-6  .. 

75-55-8 

015-O47-OO-2 
OO6-0i7~0O-X 
028-001-08-1 

2^88-06-9  . 

298-04-4 
8065-48-3  . 

298-02-2 
2600-69-3  . 

015-060-00-3 
015^033-00-6 

104  Nickel 
tetracarbonyt. 

106.  Pentaborane 

prtosphorothioate 

107.  l-Propen-2-chlofO- 
1.3-diol-dacetate. 

108.  Prcpyleneimine _ 

109  Oxygen  drtuluonde.. 

110.  Sulphur  dKhkvide... 

111.  Selenium 
hexafl'joride. 

112.  Hydropwi  selewde... 

113.  TEPP 

114.  Sultotep 

115.  Dimefox 

55.  Oistilfoton....    ... 

57  Phcrate. 

58  00-Oiefliyl  S- 
erhyithiomethyt 

-  100  Kg_ 

100  kg 

ICC  Kg 

.  100  kg... 

.  100  kg...... 

100  kg 

7783-41-7  _ 
10545-99-0 
7783-79-1  .. 

"  MM1WM 

78-52-4 

108-34-9 
115-90-2 
311  45  5 

015-023-OC-l 
01 5-090-00-7 

nlKFohoiothioate. 
59.  OOOiethyl  S- 
is^OTopyth'ioiTiethyl 
phcsphorodithioate. 

7783-07-5  .. 

107-49-3 
3689-24-5 

115-26-4 
41083-11-8  ... 

100  Kg 

100  kg. 

100  Kg 

015-027-OO-3 

61  Pensjltthon 

62  Paracxon  (Diethyl 

116.  I-Tri(cydohexyl) 
stannvt-  1H- 1,2.4- 
trw;o»e. 
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Quantity 

(» 


CAS  No. 


EfCNo. 


!17   rrtethyleneme- 
Isnine. 

118  Cobalt  (powders, 
compounds) 

119  Nickei  (powders, 
compounds) 

120  Anaoasine 

121.  TeNiifium 
hexanuoride. 

122.  Tnchloromethane- 
sulpr-envt  cMor^le. 

123  1.2-0ibromoethane 
i  Ethylene  dib'omide) 

124.  Flammable 
substances  as 
defined  in  Annex  IV 
(c)  (■)■ 

125.  Flammable 
substances  as 
defined  m  Annex  IV 
(c)  l«). 

126.  DiazodmrtTophenol 

127  Diethytene  glycol 
♦nitrate. 

128  Din.trophenol.  alts. 
!29  1-GwnyU- 

mtrosaminoguanyl-l- 
letrarene. 

130  8is  (2.4.6- 
tnnitrxjnerryl  limine. 

131  Hydrazine  nitrate... 

132.  Nrtrogtycenne 

133.  Pentaerytnritoi 
tetranitrate. 

134.  Cyclotnmethylene 
trmitramine. 

135.  Trir.itrcanline..  .  . 

136  2.4.6- 
Tfimtroamsoie. 

137  Trmitrobenzene 

138  Tnr.it'cbenzo* 
acid 

139  CtiiorotrirHtro- 
heeane 

140  N-Methyl-N.2.4.6- 


10  Kg 


100  Kg 

100  Kg 

100  Kg 

494-52-0 
7783-80-4  _ 

_ _.. 

100  H 

50  t 

1C5-93-4 

602-01C-M-6 

TOOt 

50.600  t 

10  t 

10  t._ 

....       7008-81-3 
693-21-0 

50  t _ 

wt 

109-27-3 

50  t 

131-73-7 

501 

10  t 

sot 

....      13464-97-6 
55-63-0 
78-11-5 

sot 

121-82-4 

50  t  

...       26952-42-1 

sot 

606-35-9 

603-033-00-4 
509-017-00-3 


603-034-OO-X 
603-035-00-5 


141.  2.4.6-Trinrtrophenol    SOI. 
(Picric  acid) 

142  Innitrcaesol 50  t .... 

143  2.4.6-  50 1... 
Trinitropnenetole. 

144.2,4.6-  50 1.. 

Trinitroresorcwol 
(Styphnic  acid). 

145  2.4.6-  50  t  ... 
Trinitrotoluene. 

146  Ammonium  nitrate     5000  t 

147  Cellulose  nitrate       100  I 
(containing  > 

12  6%  nitrogen). 
148.  Sulphur  dioxide 1000  t 

149  Hydrogen  chloride     250  t 
(liquefied  gas). 

150  flammable  200  t. 
substances  as 

defined  in  Annex 
W(c)  (lii). 

151  Sodium  250  t. 
chterate('). 

152.  tart-Butyl  50  t  ... 
peroxyacetate 
(concentration  > 

70%). 

153.  tart-Butyl  50  t... 


606-35-9 

609-011-00-0 

25377-32-6 
35860-50-5  .. 

129-66-8 
28260-61-9 

6O9-COS-0O-8 

610-004-00-X 

4W-45-8 

612-017-00-6 

88-89-1 

609-009-00-X 

28905-71-7 
4732-14-3 

609-012-00-6 

82-71-3 

609-018-00-9 

118-96-7 

609-008-00-4 

6484-52-2  .. 

9004-70-4 

603-037-00-6 

7446-09-05 
7647-01-0 

016-OU-00-9 
017-O02-OO-2 

7775-09-9       017-005-00-9 
107-71-1 


50t 


80%). 
154  tert-Butyl 
peroxymaleate 
(concentration  > 

1 55.  tert-Butyl  peroxy      50  t. 


(concentration  > 
80%). 
156  Oibenzyl 
peroxydicarbonate 
(concentration  > 
90%). 


2372-21-6 


Name 

Quantity 
(» 

CAS  No. 

EEC  No. 

157  2.2-Bis  (iert- 
botytperoxy)  butane 
(coccentraton  > 
70%). 

158.  1.1  Bis  (tart- 
butytoenxy) 
cyctobexane 
(concentration  > 
80%). 

159.  Di-sec-butyt 

sot 

sot 

sot 

sot 

2167-23-9  .... 
3006-86-8 

19910-65-7  _. 

peroxydJcarbonate 
(concentration  > 

lfcO.  2,2- 

2614-76-8  ... 
16066-58-9  ... 
22397-33-7  ... 

1338-23-4 

Difiydroperoxypropane 
(concentration  > 
30%). 

161.  ft-n-propyt 
peroxydicarbonate 
'conceniraiion  > 
=*fl%). 

Is2.  3.3,6,6,9,9- 
Hexamethyl-;,2,4,5- 
tetroxacyctononane 
(concentration  > 
75%). 

153  Methyl  ethyl 

sot 

501™. 

sot 

50  t .._ 

50  t 

.  50  t 

50t - 

.501 

sot _ 

50  t... 

50  t 

sot 

.  sot 

.  50  t 

.  50  t 

sot 

50  t 

sot 

Ketone  peroxide 
(concentration  > 
60%). 

164.  Methyl  rsobttyt 
Ketone  peroxide 
(concentration  > 
60%). 

165.  Peracetic  acid 
(concentration  > 

166  Lead  azide 

37206-20-5  .... 

79-21-0 

13424-46-9 
15245-44-0 

20320-45-5 
628-86-4 
2691-41-0  . 

20062-22-4  ... 

3058-38-6  ... 

628-96-6 

625-58-1 
831-52-7  ... 

607-094-00-8 

167  Lead  2.4.6- 
trinrtroresorcmoxide 
(Lead  styphnate). 

168.  Mercury  fulminate.. 

169  CycWefTametby- 
leneterianrtramine. 

170.  2.2,4,4\6.6'- 
Hexamtrostiibene. 

171.  1.3,5-Tanamino- 
2,4,6-trinitrobenzene. 

172.  Ethylene  glycol 
dimtrate. 

173.  Ethyl  nitrate 

174.  Sodium  piaamate... 

609-019-00-4 

080-005-00-2 

6C3-032-00-9 
007-007-4)0-8 

13810-58-7 

176.  Oi-isobuiyiyl 

3437-84-1  ... 

14666-78-5  ... 

927-07-1  ... 

peroxide 
(concentration  > 

177  Diethyl 
peroxydicarbonate 

( concentration  > 

178.  tert-Butyl 
peroxypivalate 
(concentration  > 

77%). 

'  Where  this  substance  is  in  a  state 
creating  a  major  accident  hazard 
NB:  The  EEC  numbers  correspond  to  tt 


which  gives  it  properties  capable  of 
ose  in  Directive  67/548/EEC  and  its 


[Annex  IV] 
Indicative  Criteria 
(a)  Very  toxic  substances:  Substances 
which  correspond  to  the  first  line  of  the 
table  below;  substances  which  correspond  to 
the  second  line  of  the  table  below  and 
which,  owing  to  their  physical  and  chemical 
properties,  are  capable  of  entailing  major- 
accident  hazards  similar  to  those  caused  by 
the  substance  mentioned  in  the  first  line: 
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LD  50  (oral)  (■) 

nig/kg  body  weight 

10  SO  (cutaneous)  (»)  <ng/ 
kg/body  weight 

LC  50(»)  mi/I 
(iflhabtKA) 

LD  50  s.  10  

LC  50  <  0.1 

5  <  ID  50  <  25 .-.. 

...10  <  ID  50  <  50 

.01  <  LC  SO  <  0.5 .. 

(')  LO  50  oral  m  rats. 

« i  LD  50  cutaneous  in  f3ts  or  rsbbrrs. 
(')  ID  50  by  inhalation  (four  hours)  in  rate. 

(b)  Other  toxic  substances:  The  sub- 
stances showing  the  following  values  of 
acute  toxicity  and  having  physical  and 
chemical  properties  capable  of  entailing 
major-accident  hazards: 


LO  50  (oral)  (') 
mg/kg  body  weight 


LD5C  (cutaneous)  (J)  mg/ 
kg/body  weight 


LC  50(»)  mg/l 
(inhalation) 


25  <  LD  50<  200 .50  <  50  <  400 0.5  <  LC  50  <  2 

(•)  L0  50  orat  in  rate. 

(2)  LD  50  cutaneous  in  rats  or  rabbits. 

(a)  LD  50  by  inhalation  (four  hours)  in  rats. 

(c)  Flammable  substances: 

(i)  flammable  gases:  Substances  which  in 
the  gaseous  state  at  normal  pressure  and 
mixed  with  air  become  flammable  and  the 
boiling  point  of  which  at  normal  pressure  is 
20  *C  or  below: 

(ii)  highly  flammable  liquids:  'Substances 
which  have  a  flash  point  lower  than  21  *C 
and  the  boiling  point  of  which  at  normal 
pressure  is  above  20  *C; 

(iii)  flammable  liquids:  Substances  which 
have  a  flash  point  lower  than  55  *C  and 
which  remain  liquid  under  pressure,  where 
particular  processing  conditions,  such  as 
high  pressure  and  high  temperature,  may 
create  major-accident  hazards. 

(d)  Explosive  substances:  Substances 
which  may  explode  under  the  effect  of 
flame  or  which  are  more  sensitive  to  shocks 
or  friction  than  dlnitrobenzene. 

[Annex  V] 
Data  and  Information  to  be  Supplied  in 

Connection  with  the  Notification  Pro- 
vided for  in  Article  5 

If  it  not  possible  or  if  it  seems  unnecessary 
to  provide  the  following  information,  rea- 
sons must  be  given. 

1.  Identity  of  the  substance 

Chemical  name 

CAS  number 

Name  according  to  the  IUFAC  nomencla- 
ture 

Other  names 

Empirical  formula 

Composition  of  the  substance 

Degree  of  purity 

Main  impurities  and  relative  percentages 

Detection  and  determination  methods 
available  to  the  Installation 

Description  of  the  methods  used  or  refer- 
ences to  scientific  literature 

Methods  and  precautions  laid  down  by  the 
manufacturer  in  connection  with  handling, 
storage  and  fire 

Emergency  measures  laid  down  by  the 
manufacturer  in  the  event  of  accidentia!  dis- 


persion 

Methods  available  to  the  manufacturer 
for  rendering  the  substance  harmless 

2.  Brief  indication  of  hazards 

—For  man: 

—Immediate. 

—Delayed. 

—For  the  environment: 

—Immediate. 

—Delayed. 

[Annex  VII 
Information  to  be  Supplied  to  the  Commis- 
sion by  the  Member  States  Pursuant  tc 
Article  II 

Report  of  Major  Accident: 
Member  State: 

Authority  responsible  for  report: 
Address: 

1.  General  data: 

Date  and  time  of  the  major  accident: 

Country,  administrative  region,  etc.: 

Address: 

Type  of  industrial  activity: 

2.  Type  of  major  accident:  Explosion 

Fire Emission     of     dangerous     sub- 
stances  . 

Substance(s)  emitted: 

3.  Description  of  the  circumstances  of  the 
major  accident: 

4.  Emergency  measures  taken: 

5.  Cause(s)  of  major  accident: 
Known:  (to  be  specified) . 

Not  known:  Information  will  be  supplied 
as  soon  as  possible . 

6.  Nature  and  extent  of  damage: 

(a)  Within  the  establishment: 
Casualties:  killed:  injured:  poi- 
soned. 

Persons  exposed  to  the  major  accident 

Material  damage . 

The  danger  is  still  present . 

The  danger  no  longer  exists . 

(b)  Outside  the  establishment 
Casualties:  killed;  injured;  poi- 
soned. 

Persons  exposed  to  the  major  accident 

Material  damage . 

Damage  to  the  environment . 

The  danger  is  still  present . 

The  danger  no  longer  exists . 

7.  Medium  and  long-term  measures,  par- 
ticularly those  aimed  at  preventing  the  re- 
currence of  similar  major  accidents  (to  be 
submitted  as  the  information  becomes  avail- 
able). 

[Annex  VII] 
Statement  Re  Article  8 
The  Member  States  shall',  consult  one  an- 
other in  the  framework  of  their  bilateral  re- 
lations on  the  measures  required  to  avert 
major  accidents  originating  in  a  notified  in- 
dustrial activity  within  the  meaning  of  Arti- 
cle 5  and  to  limit  the  consequences  for  man 
and  the  environment.  In  the  case  of  new  in- 
stallations, this  consultation  shall  take 
place  within  the  time  limits  laid  down  in  Ar- 
ticle 5(2). 
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[Prom  the  New  York  Times.  Jan.  28, 1985] 

The  Bhopal  Disaster:  How  it  Happened 
(By  Stuart  Diamond) 

New  Delhi.  Jan.  27.— The  gas  leak  at  a 
chemical  plant  in  central  India  on  Dec.  3 
that  killed  at  least  2.000  people  was  the 
result  of  operating  errors,  design  flaws, 
maintenance  failures  and  training  deficien- 
cies, according  to  present  and  former  em- 
ployees, company  technical  documents  and 
the  Indian  Government's  chief  scientist. 

Those  are  among  the  findings  of  a  seven- 
week  inquiry  begun  by  reporters  of  The 
New  York  Times  after  the  leak  of  toxic 
methyl  isocyanate  gas  at  a  Union  Carbide 
plant  in  Bhopal,  India,  produced  history's 
worst  industrial  disaster,  stunning  India  and 
the  world.  Among  the  questions  the  tragedy 
raised  were  how  it  could  have  happened  and 
who  was  responsible. 

The  inquiry  involved  more  than  100  inter- 
views in  Bhopal.  New  Delhi,  Bombay.  New 
York,  Washington,  Danbury,  Coiul.  and  In- 
stitute, W.  Va.  It  unearthed  information  not 
available  even  to  the  Union  Carbide  Corpo- 
ration, the  majority  owner'  of  the  plant 
where  the  lead  occurred,  because  the  Indian 
authorities  have  denied  corporate  represent- 
atives access  to  some  documents,  equipment 
and  personnel. 

EVIDENCE  OP  VIOLATIONS 

The  Times  Investigation  produced  evi- 
dence of  at  least  10  violations  of  the  stand- 
ard procedures  of  both  the  parent  corpora- 
tion and  its  Indian-run  subsidiary. 

Executives  of  Union  Carbide  India  Ltd.. 
which  operated  the  plant,  are  reluctant  to 
address  the  question  of  responsibility  for 
the  tragedy,  in  which  about  200,000  people 
were  injured.  The  plant's  manager  has  de- 
clined to  discuss  the  irregularities.  The  man- 
aging director  of  the  Indian  company  re- 
fused to  talk  about  details  of  the  accident  or 
the  conditions  that  produced  it.  although  he 
did  say  that  the  enforcement  of  safety  regu- 
lations was  the  responsibility  of  executives 
at  the  Bhopal  plant. 

When  questioned  in  recent  days  about  the 
shortcomings  disclosed  in  the  inquiry  by 
The  Times,  a  spokesman  at  Union  Carbide 
corporate  headquarters  in  Danbury  charac- 
terized any  suggestion  of  the  accident's 
causes  as  speculation  and  emphasized  that 
Union  Carbide  would  not  "contribute"  to 
that  speculation. 

SUMMARY  OP  IRREGULARITIES 

A  review  by  The  Times  of  some  company 
documents  and  interviews  with  chemical  ex- 
perts, plant  workers,  company  officials  and 
former  officials  diclosed  these  and  other  ir- 
regularities at  Bhopal: 

When  employees  discovered  the  initial 
leak  of  methyl  isocyanate  at  11:30  P.M.  on 
Dec.  2,  a  supervisor— believing,  he  said  later, 
that  it  was  a  water  leak— decided  to  deal 
with  it  only  after  the  next  tea  break,  several 
workers  said.  In  the  next  hour  or  more,  the 
reaction  taking  place  in  a  storge  tank  went 
out  of  control.  "Internal  leaks  never  both- 


ered us.-  said  one  employee.  Indeed,  work- 
ers said  that  the  reasons  for  leaks  were 
rarely  investigated.  The  problems  were 
either  fixed  without  further  examination  or 
ignored,  they  said. 

Several  months  before  the  accident,  plant 
employees  say,  managers  shut  down  a  re- 
frigeration unit  designed  to  keep  the  methyl 
isocyanate  cool  and  inhibit  chemical  reac- 
tions. The  shutdown  was  a  violation  of  plant 
procedures. 

The  leak  began,  according  to  several  em- 
ployees, about  two  hours  after  a  worker 
whose  training  did  not  meet  the  plant's 
original  standards  was  ordered  by  a  novice 
supervisor  to  wash  out  a  pipe  that  had  not 
been  properly  sealed.  That  procedure  is  pro- 
hibited by  plant  rules.  Workers  think  the 
most  likely  source  of  the  contamination 
that  started  the  reaction  leading  to  the  acci- 
dent was  water  from  this  process. 

The  three  main  safety  systems,  at  least 
two  of  which,  technical  experts  said,  were 
built  according  to  specifications  drawn  for  a 
Union  Carbide  plant  at  Institute,  W.  Va.. 
were  unaWe  to  cope  with  conditions  that  ex 
isted  on  the  night  of  the  accident.  More- 
over, one  of  the  systems  had  been  inoper- 
able for  several  days,  and  a  second  had  been 
out  of  service  for  maintenance  for  several 
weeks. 

Plant  operators  failed  to  move  some  of  the 
methyl  Isocyanate  in  the  problem  tank  to  a 
spare  tank  as  required  because,  they  said, 
the  spare  was  not  empty  as  it  should  have 
been.  Workers  said  it  was  a  common  prac- 
tice to  leave  methyl  isocyanate  in  the  spare 
tank,  though  standard  procedures  required 
that  it  be  empty. 

Instruments  at  the  plant  were  unreliable, 
according  to  Shakil  Qureshi.  the  methyl  iso- 
cyanate supervisor  on  duty  at  the  time  of 
the  accident.  For  that  reason,  he  said,  he  ig- 
nored the  initial  warning  of  the  accident,  a 
gauge's  indication  that  pressure  in  one  of 
three  methyl  isocyanate  storage  tanks  had 
risen  fivefold  in  an  hour. 

The  Bhopal  plant  does  not  have  the  com- 
puter system  that  more  sophisticated  oper- 
ations, including  the  West  Virginia  plant, 
use  to  monitor  their  functions  and  quickly 
alert  the  staff  to  leaks,  employees  said.  The 
management,  they  added,  relied  on  workers 
to  sense  escaping  methyl  isocyanate  as  then- 
eyes  started  to  water.  That  practice  violated 
specific  orders  in  the  parent  corporation's 
technical  manual,  titled  "Methyl  Iso- 
cyante,"  which  sets  out  the  basic  policies  for 
the  manufacture,  storage  and  transporta- 
tion of  the  chemical.  The  manual  says:  "Al- 
though the  tear  gas  effects  of  the  vapor  are 
extrjemely  unpleasant,  this  property  cannot 
be  used  as  a  means  to  alert  personnel." 

Training  levels  and  requirements  for  expe- 
rience and  education  had  been  sharply  re- 
duced, according  to  many  plant  employees, 
who  said  the  cutbacks  were  the  result,  at 
least  in  part,  of  budget  reductions. 

The  staff  at  the  methyl  isocyanate  plant, 
which  had  little  automated  equipment,  was 
cut  from  12  operators  on  a  shift  to  8  in  1983, 
according  to  several  employees.  The  plant 
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"cannot  be  run  safely  witn  six  people,"  said 
Kamal  K.  Pareek,  a  chemical  engineer  who 
began  working  at  the  Bhopal  plant  in  1971 
and  was  senior  project  engineer  during  the 
building  of  the  methyl  isocyanate  facility 
there  eight  years  ago. 

There  were  no  effective  public  warnings  of 
the  disaster.  The  alarm  that  sounded  on  the 
night  of  the  accident  was  similar  or  identi- 
cal to  those  sounded  for  various  purposes, 
including  practice  drills,  about  20  times  in  a 
typical  week,  according  to  employees.  No 
brochures  or  other  materials  had  been  dis- 
tributed in  the  area  around  the  plant  warn- 
ing of  the  hazards  it  presented,  and  there 
was  no  public  education  program  about 
what  to  do  in  an  emergency,  local  officials 
said. 

Most  workers,  according  to  many  employ- 
ees, panicked  as  the  gas  escaped,  running 
away  to  save  their  own  lives  and  ignoring 
buses  that  sat  idle  on  the  plant  grounds, 
ready  to  evacuate  nearby  residents. 

A  TOP  PRIORITY 

At  its  headquarters  in  Danbury,  the 
parent  corporation  said  last  month:  "Union 
Carbide  regards  safety  as  a  top  priority.  We 
take  great  steps  to  insure  that  the  plants  of 
our  affiliates,  as  well  as  our  own  plants,  are 
properly  equipped  with  safeguards  and  the 
employees  are  properly  trained." 

Over  the  weekend  in  response  to  questions 
from  The  Times,  a  corporate  spokesman  de- 
scribed the  managers  of  the  Indian  affiliate 
as  "well  qualified"  and  cited  their  "excellent 
record."  adding  that  because  of  the  possibil- 
ity of  litigation  in  India  "judicial  and  ethical 
rules  and  practices  inhibit  them  from  an- 
swering questions." 

However,  the  spokesman  said:  "Responsi- 
bility for  plant  maintenance,  hiring  and 
training  of  employees,  establishing  levels  of 
training  and  determining  proper  staffing 
levels  rests  with  plant  management. 

RESPONSIBILITY  POR  SAFETY 

V.P.  Gokhale.  the  chief  operating  officer 
of  Union  Carbide  India  Ltd..  in  his  first  de- 
tailed interview  since  Dec.  3.  would  not  com- 
ment on  specific  violations  or  the  cause  of 
the  accident,  but  he  said  the  Bhopal  plant 
was  responsible  for  its  own  safety,  with 
little  scrutiny  from  outside  experts. 

The  Indian  company  has  one  safety  offi- 
cer at  its  headquarters  in  Bombay.  Mr.  Gok- 
hale said,  but  that  officer  is  chiefly  respon- 
sible for  keeping  up  to  date  the.  safety 
manuals  used  at  the  company's  plants. 

Despite  the  Bhopal  plant's  autonomy  on 
matters  of  safety,  it  was  inspected  in  1982 
by  experts  from  the  parent  company  in  the 
United  States,  and  they  filed  a  critical 
report. 

In  the  interview,  however,  Mr.  Gokhale 
contended  that  the  many  problems  cited  in 
the  1982  report  had  been  corrected.  "There 
were  no  indications  of  problems,"  he  said. 
"We  had  no  reason  to  believe  there  were, 
any  grounds  for  such  an  accident." 

Mr.  Gokhale.  who  became  managing  direc- 
tor of  Union  Carbide  India  in  December 
198*  and  has  been  with  the  company  25 


years  added:  "There  is  no  way  with  14  facto- 
ries and  28  sales  branches  all  over  the  coun- 
try and  9,000  employees  that  I  could  person- 
ally supervise  any  plant  on  a  week-to-week 
basis." 

At  perhaps  a  dozen  points  during  a  two- 
hour  interview,  he  spoke  his  answers  into  a 
tape  recorder,  saying  he  would  inform  the 
parent  corporation's  Danbury  headquarters 
of  what  he  had  said.  He  also  made  notes  of 
some  of  his  comments  and  said  he  would 
send  them  to  Danbury  for  approval  by 
Union  Carbide  lawyers. 

RELATIONSHIP  OF  THE  COMPANIES 

The  precise  relationship  between  Union 
Carbide's  American  headquarters  and  its 
Indian  affiliate  is  a  subject  that  Mr.  Gok- 
hale and  other  company  officials  have  re- 
fused to  discuss  in  detail.  But  an  under- 
standing of  that  relationship  is  a  key  ele- 
ment in  pinpointing  responsibility  for  the 
disaster  at  Bhopal.  Lawyers  from  both  the 
United  States  and  India  say  it  is  also  central 
to  the  lawsuits  brought  by  Bhopal  residents 
demaged  by  the  accident. 

Although  the  situation  remains  unclear, 
some  evidence  of  the  relationship  between 
the  Indian  and  American  companies  has 
begun  to  emerge.  The  United  States  corpo- 
ration has  direct  representation  on  the 
Indian  company's  board.  J.  M.  Rehfield.  an 
executive  vice  president  in  Danbury.  sits  on 
that  board,  Mr.  Gokhale  acknowledged,  as 
do  four  representatives  of  Union  Carbide 
Eastern  Inc..  a  division  based  in  Hong  Kong. 
Mr.  Gokhale  said  the  board  of  directors  re- 
views reports  on  the  Indian  affiliate's  oper- 
ations. 

Moreover,  some  key  safety  decisions  af- 
fecting Bhopal  were  reportedly  made  or  re- 
viewed at  the  corporate  headquarters  in 
Danbury. 

Srinivasan  Varadarajan,  the  Indian  Gov- 
ernment's chief  scientist,  said  his  staff  had 
been  told  by  managers  of  the  Bhopal  plant 
that  the  refrigeration  unit  designed  to  chill 
the  methyl  isocyanate.  which  he  said  was 
very  small  and  had  never  worked  satisfacto- 
rily, had  been  disconnected  because  the 
managers  had  concluded  after  discussions 
with  American  headquarters  that  the  device 
was  not  necessary. 

A  spokesman  at  corporate  headquarters  in 
Danbury,  Thomas  Pallia,  said:  "As  far  as  we 
have  been  able  to  establish,  the  question  of 
turning  off  the  refrigeration  unit  was  not 
discussed  with  anyone  at  Union  Carbide 
Corporation." 

The  methyl  isocyanate  operating  manual 
in  use  at  Bhopal,  which  was  adapted  by  five 
Indian  engineers  from  a  similar  document 
written  for  the  West  Virginia  plant,  accord- 
ing to  a  former  senior  official  at  Bhopal, 
says:  "Keep  circulation  of  storage  tank  con- 
tents continuously  'ON*  through  the  refrig- 
eration unit." 

And  a  senior  official  of  Union  Carbide 
India  said  few  if  any  people  would  have  died 
Dec.  3  had  the  unit  been  running  because  it 
would  have  slowed  the  chemical  reaction 
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that  took  place  during  the  accident  and  in- 
creased the  warning  time  from  two  hours  to 
perhaps  two  days. 

Workers  said  that  when  the  30-ton  refrig- 
eration unit  was  shut  down,  electricity  was 
saved  and  the  Preon  in  the  coils  of  the  cool- 
ing unit  was  pumped  out  to  be  used  else- 
where in  the  plant. 

Mr.  Gokhale  specifically  declined  to 
answer  questions  about  the  refrigeration 
unit. 

EMPLOYEES  CRITICIZE  MORALE 

Many  employees  at  the  Bhopal  plant  de- 
scribed a  factory  that  was  once  a  showpiece 
but  that,  in  the  face  of  persistent  sales  defi- 
cits since  1982,  had  lost  much  of  its  highly 
trained  staff,  its  morale  and  its  attention  to 
the  details  that  insure  safe  operation. 

"The  whole  industrial  culture  of  Union 
Carbide  at  Bhopal  went  down  the  drain," 
said  Mr.  Pareek,  the  former  project  engi- 
neer. "The  plant  was  losing  money,  and  top 
management  decided  that  saving  money  was 
more  important  than  safety.  Maintenance 
practices  became  poor,  and  things  generally 
got  sloppy.  The  plant  didn't  seem  to  have  a 
future,  and  a  lot  of  skilled  people  became 
depressed  and  left  as  a  result." 

Mr.  Pareek  said  he  resigned  in  December 
1983  because  he  was  disheartened  about  de- 
velopments at  the  plant  and  because  he  was 
offered  a  better  job  with  Goodyear  India 
Ltd.  as  a  divisional  production  manager. 

Mr.  Gokhale  termed  the  company's  cost- 
cutting  campaign  simply  an  effort  to  reduce 
"avoidable  and  wasteful  expenditures." 

The  corporate  spokesman  in  Danbury  said 
Union  Carbide  has  "an  ongoing  operations 
improvement  program  which  involves, 
among  other  things,  a  regular  review  of 
ways  to  reduce  costs."  He  said  Union  Car- 
bide India  was  involved  in  such  programs, 
"but  the  details  of  those  programs  at  the 
Bhopal  plant  are  not  known  to  us." 

The  spokesman  added:  "Financial  infor- 
mation supplied  to  us  indicated  that  the 
Bhopal  plant  was  not  profitable." 

In  the  absence  of  official  company  ac- 
counts, details  of  the  accident  and  its  causes 
have  been  provided  by  technical  experts 
such  as  Dr.  Varadarajan  and  Mr.  Pareek 
and  by  three  dozen  plant  workers,  past  and 
present  company  officials  and  other  people 
with  direct  knowledge  of  the  factory's  oper- 
ations. Many  of  them  agreed  to  be  inter- 
viewed only  on  condition  that  they  not  be 
identified.  Most  of  the  workers  knew  little 
English  and  spoke  in  Hindi  through  an  in- 
terpreter. 

They  provided  some  documents  but  often 
relied  upon  their  recollections  because 
many  plant  files  and  even  public  records 
have  been  impounded  by  the  Indian  au- 
thorities investigating  the  accident. 

POTENTIAL  rOR  SERIOUS  ACCIDENT 

Nearly  all  those  interviewed  contended 
that  the  company  had  been  neither  techni- 
cally nor  managerially  prepared  for  the  ac- 
cident. The  1982  inspection  report  seemed 
to  support  that  view,  saying  the  Bhopal 


plant's  safety  problems  represented  "a 
higher  potential  for  a  serious  accident  or 
more  serious  consequences  If  an  accident 
should  occur." 

That  report  "strongly"  recommended, 
among  other  things,  the  installation  of  a 
larger  system  that  would  supplement  or  re- 
place one  of  the  plant's  main  safety  devices, 
a  water  spray  designed  to  contain  a  chemi- 
cal leak.  That  change  was  never  made,  plant 
employees  said,  and  on  Dec.  3  the  spray  was 
not  high  enough  to  reach  the  escaping  gas. 

The  spokesman  in  Danbury  said  the  cor- 
poration had  been  informed  that  Union  Car- 
bide India  had  taken  "all  the  action  it  con- 
sidered necessary  to  respond  effectively"  to 
the  1982  report. 

Another  of  the  safety  devices,  a  gas  scrub- 
ber or  neutralizes  one  of  the  systems  said  to 
have  been  built  according  to  the  specifica- 
tions used  at  the  West  Virginia  plant,  was 
unable  to  cope  with  the  accident  because  it 
has  a  maximum  design  pressure  one-quarter 
that  of  the  leaking  gas,  according  to  plant 
documents  and  employees. 

The  third  safety  system,  a  flare  tower 
that  is  supposed  to  burn  off  escaping  gases, 
would  theoretically  have  been  capable  of 
handling  about  a  quarter  of  the  volume  of 
the  leaking  gas  were  it  not  under  such  pres- 
sure, according  to  Mr.  Pareek.  The  pressure, 
he  said,  was  high  enough  to  burst  a  tank 
through  which  gases  must  flow  before  being 
channeled  up  the  flare  tower.  The  tower 
was  the  second  system  described  by  techni- 
cal experts  as  conforming  to  the  specifica- 
tions used  in  West  Virginia. 

In  any  case,  the  pressure  limitations  of 
the  flare  tower  were  immaterial  because  it 
was  not  operating  at  the  time  of  the  acci- 
dent. 

GUIDELINES  rOR  DESIGN 

A  former  executive  at  the  Bhopal  plant 
said  the  parent  corporation  had  provided 
guidelines  for  the  design  of  the  scrubber, 
the  flare  tower  and  the  spray  system.  But 
detailed  design  work  for  those  systems  and 
the  entire  plant,  he  said,  was  performed  by 
Humphreys  &  Glasgow  Pvt.  Ltd.  of 
Bombay,  a  subsidiary  of  Humphreys  & 
Glasgow  Ltd.  of  London,  a  consulting  com- 
pany based  in  London.  The  London  compa- 
ny in  turn  is  owned  by  the  Enserch  Corpora- 
tion of  Dallas. 

The  spokesman  in  Danbury  said  the 
Union  Carbide  Corporation  had  provided  its 
Indian  affiliate  with  "a  process  design  pack- 
age containing  information  necessary  and 
sufficient"  for  the  affiliate  to  arrange  the 
design  and  construction  of  the  plant  and  its 
equipment. 

The  spokesman  said  the  corporation  had 
only  incomplete  information  on  the  scrub- 
ber, flare  tower  and  other  pieces  of  equip- 
ment, and  he  declined  to  comment  on  their 
possible  relationship  to  the  accident. 

It  was  unclear  whether  the  limitations  of 
the  safety  systems  resulted  from  the  guide- 
lines provided  by  the  Union  Carbide  Corpo- 
ration or  from  the  detailed  designs. 

Employees  at  the  plant  recalled  after  the 


1053 


accident  that  during  the  evening  of  Dec.  2 
they  did  not  realize  how  high  the  pressures 
were  in  the  system.  Suman  Dey,  the  senior 
operator  on  duty,  said  he  was  in  the  control 
room  at  about  11  P.M.  and  noticed  that  the 
pressure  gauge  in  one  tank  read  10  pounds  a 
square  inch,  about  five  times  normal.  He 
said  he  had  thought  nothing  of  it. 

Mr.  Qureshi,  an  organic  chemist  who  had 
been  a  methyl  isocyanate  supervisor  at  the 
plant  for  two  years,  had  the  same  reaction 
half  an  hour  later.  The  readings  were  prob- 
ably inaccurate,  he  thought.  "There  was  a 
continual  problem  with  instruments,"  he 
said  later.  "Instruments  often  didn't  work." 

LEAK  FOUND  BUT  TEA  IS  FIRST 

About  11:30  PJM.,  workers  in  the  methyl 
isocyanate  structure,  about  100  feet  from 
the  control  room,  detected  a  leak.  Their 
eyes  started  to  water. 

V.  N.  Singh,  an  operator,  spotted  a  drip  of 
liquid  about  50  feet  off  the  ground,  and 
some  yellowish-white  gas  in  the  same  area. 
He  said  he  went  to  the  control  room  about 
11:45  and  told  Mr.  Qureshi  of  a  methyl  iso- 
cyanate leak.  He  quoted  Mr.  Qureshi  as  re- 
sponding that  he  would  see  to  the  leak  after 
tea. 

Mr.  Qureshi  contended  in  an  interview 
that  he  had  been  told  of  a  water  leak,  not 
an  escape  of  methyl  isocyanate. 

No  one  investigated  the  leak  until  after 
tea  ended,  about  12:40  A.M.,  according  to 
the  employees  on  duty. 

Such  inattention  merely  compounded  an 
already  dangerous  situation  according  to  Dr. 
Varadarajan,  the  Government  scientist. 

He  is  a  56-year-old  organic  and  biological 
chemist  who  holds  doctoral  degrees  from 
Cambridge  and  Delhi  universities  and  was  a 
visiting  lecturer  in  biological  chemistry  at 
the  Massachusetts  Institute  of  Technology. 
He  heads  the  Council  of  Scientific  and  In- 
dustrial Research,  the  Government's  centra] 
research  organization,  which  operates  42  na- 
tional laboratories. 

In  the  two  weeks  after  the  accident.  Dr. 
Varadarajan  said,  he  and  a  staff  gathered 
from  the  research  council  questioned  facto- 
ry managers  at  Bhoppl,  directed  experi- 
ments conducted  by  the  plant's  research 
staff  and  analyzed  the  results  of  those  tests. 
Some  of  the  experiments  were  conducted  on 
methyl  isocyanate  that  remained  at  the 
Bhopal  plant  after  the  accident,  he  said, 
and  some  were  designed  to  measure  the  reli- 
ability of  testing  procedures  used  at  the  fac- 
tory. 

Dr.  Varadarajan  said  in  a  long  interview 
that  routine  tests  conducted  at  the  Bhopal 
factory  used  a  faulty  method,  so  the  sub- 
stance may  have  been  more  reactive  than 
the  company  believed. 

For  example,  he  said,  the  Bhopal  staff  did 
not  adequately  measure  the  incidence  in 
methyl  isocyanate  or  the  possible  effects  of 
chloride  ions,  which  are  highly  reactive  in 
the  presence  of  small  amounts  of  water. 
Chlorine,  of  which  chloride  is  an  ion.  is  used 
In  the  manufacture  of  methyl  isocyanate. 

Dr.  Varadarajan  argued  that  the  testing 


procedure  used  at  Bhopal  assumed  that  all 
of  the  chloride  ions  present  resulted  from 
the  breakdown  of  phosgene  and  therefore 
the  tests  measured  phosgene,  not  chloride 
ions.  Phosgene  is  used  in  the  manufacture 
of  methyl  isocyanate,  and  some  of  it  is  left 
in  the  compound  to  inhibit  certain  chemical 
reactions. 

When  his  staff  secretly  added  chloride 
ions  to  methyl  isocyanate  to  be  tested  by 
the  factory  staff,  Dr.  Varadarajan  said,  the 
tests  concluded  that  23  percent  of  the  chlo- 
ride was  phosgene. 

"As  yet,"  the  scientist  said,  "Union  Car- 
bide has  been  unable  to  provide  an  un- 
equivocal method  of  distinguishing  between 
phosgene  and  chloride"  in  methyl  isocyan- 
ate. 

The  Union  Carbide  spokesman  in  Dan- 
bury  said:  "Tests  for  chloride-containing 
materials,  including  chloride  ions  in  the 
tank  are  made  routinely." 

Dr.  Varadarajan  said  his  staff  had  pro- 
duced its  own  hypotheses  of  the  accident's 
causes  after  Union  Carbide  failed  to  provide 
any,  even  on  request. 

The  spokesman  in  Danbury  said  that  a 
team  of  "exceptionally  well  qualified" 
Chemists  and  engineers  from  Union  Carbide 
had  been  studying  the  accident  for  seven 
weeks  "and  still  has  not  been  able  to  deter- 
mine the  cause."  He  added: 

"Anyone  who  attempts  to  state  what 
caused  the  accident  would  be  only  speculat- 
ing unless  he  has  more  facts  than  we  have 
and  has  done  more  analysis,  tests  and  ex- 
periments than  we  have.  Anyone  who  specu- 
lates about  the  cause  of  the  accident  should 
conspicuously  label  it  as  speculation." 

Dr.  Varadarajan's  analysis,  along  with  in- 
ternal Union  Carbide  documents  and  con- 
versations with  workers,  offers  circumstan- 
tial evidence  for  at  least  one  explanation  of 
what  triggered  the  accident. 

There  were  45  metric  tons,  or  about  13,000 
gallons,  of  methyl  isocyanate  in  the  tank 
that  leaked,  according  to  plant  workers. 
That  would  mean  the  tank  was  87  percent 
full. 

Union  Carbide's  spokesman  in  Danbury 
said  the  tank  contained  only  11,000  gallons 
of  the  chemical,  "which  was  well  below  the 
recommended  maximum  working  capacity 
of  the  15,000-gallon  tank." 

However,  even  that  lower  level— 73  per- 
cent of  capacity— exceeds  the  limit  set  in 
the  Bhopal  operating  manual,  which  says: 
"Do  not  fill  MIC  storage  tanks  beyond  60 
percent  level."  And  the  parent  corporation's 
technical  manual  suggests  an  even  lower 
limit.  50  percent. 

The  reason  for  the  restrictions,  according 
to  technical  experts  formerly  employed  at 
the  plant,  was  that  in  case  of  a  large  reac- 
tion pressure  in  the  storage  tank  would  rise 
less  quickly,  allowing  more  time  for  correc- 
tive action  before  a  possible  escape  of  toxic 
gas. 

For  13.000  gallons  of  the  chemical,  the 
amount  reported  by  the  plant  staff,  to  have 
reacted  with  water,  at  least  1.5  tons  or  420 
gallons  of  water  would  have  been  required, 
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according  to  Union  Carbide  technical  ex- 
perts. 

But  those  experts  said  that  an  analysis  of 
the  tank's  contents  had  not  disclosed  water- 
soluble  urea,  or  biuret,  the  normal  product 
of  a  reaction  between  water  and  methyl  iso- 
cyanate. 

Furthermore,  all  of  those  •  interviewed 
agreed  that  it  was  highly  unlikely  that  420 
gallons  of  water  could  have  entered  the 
storage  tank. 

HYPOTHESIS  ON  THE  CAUSE 

Those  observations  led  Dr.  Varadarajan 
and  his  staff  to  suggest  that  there  may  have 
been  another  reaction:  water  and  phosgene. 

Phosgene,  which  was  used  as  a  chemical 
weapon  during  World  War  I,  inhibits  reac- 
tions between  water  and  methyl  isocyanate 
because  water  selectively  reacts  first  with 
phosgene. 

But  Dr.  Varadarajan  said  his  study  had 
found  that  the  water-phosgene  reaction  pro- 
duced something  not  suggested  in  the  Union 
Carbide  technical  manual:  highly  corrosive 
chloride  ions,  which  can  react  with  the 
stainless  steel  wa'ls  of  a  tank,  liberating 
metal  corrosion  products— chiefly  iron— and 
a  great  deal  of  heat. 

The  heat,  the  action  of  the  chloride  ions 
on  methyl  isocyanate,  which  releases  more 
heat,  and  the  chloride  ions'  liberation  of  the 
metals  could  combine  to  start  a  runaway  re- 
action, he  said. 

"Only  a  very  small  amount  of  water  would 
be  needed  to  start  a  chain  reaction,"  he  said, 
estimating  the  amount  at  between  one  pint 
and  one  quart. 

Beyond  its  routine  checks  for  the  presence 
of  chloride,  the  corporate  spokesman  said  in 
Danbury,  Union  Carbide  specifies  that 
tanks  be  built  of  certain  types  of  stainless 
steel  that  do  not  react  with  methyl  isocyan- 
ate. 

He  did  not  say  whether  the  specified  types 
of  stainless  steel  react  with  chloride  ions. 

Dr.  Varadarajan  said  his  hypothesis  had 
been  confirmed  by  laboratory  experiments 
in  which  the  methyl  isocyanate  polymer- 
ized, or  turned  into  a  kind  of  plastic,  about 
15  tons  of  which  was  found  in  the  tank  that 
leaked. 

OTHER  CONTAMINANTS  POSSIBLE 

But  that  is  not  the  only  possible  explana- 
tion of  the  disaster  at  Bhopal.  Although 
water  breaks  down  methyl  isocyanate  in  the 
open  air,  it  can  react  explosively  with  the 
liquid  chemical  in  a  closed  tank.  Lye  can 
also  react  with  it  in  a  closed  tank,  but  in  the 
gas  naturalizer,  or  scrubber,  a  solution  of 
water  and  lye  neutralizes  escaping  gas. 
Beyond  water  and  lye,  methyl  isocyanate 
reacts  strongly,  often  violently,  with  a  varie- 
ty of  contaminants,  including  acids,  bases 
and  metals  such  as  iron. 

Most  of  those  contaminants  are  present  at 
the  plant  under  certain  conditions.  Water  is 
used  for  washing  and  condenses  on  pipes, 
tanks,  and  other  equipment  colder  than  the 
surrounding  air.  Lye,  or  sodium  hydroxide,  a 
base,  is  sometimes  used  to  clean  equipment. 
Metals  are  the  corrosion  products  of  the 


stainless  steel  tanks  used  to  store  methyl 
isocyanate. 

Union  Carbide  Corporation's  technical 
manual  on  methyl  isocyanate,  published  in 
1976,  recognizes  the  dangers.  It  says  that 
metals  in  contact  with  methyl  isocyanate 
can  cause  a  "dangerously  rapid"  reaction. 
"The  heat  evolved,"  it  adds,  "can  generate  a 
reaction  of  explosive  violence."  When  the 
chemical  is  not  refrigerated,  the  manual 
say,  its  reaction  with  water  "rapidly  in- 
creases to  the  point  of  violent  boiling."  The 
presence  of  acids  or  bases,  it  adds,  "greatly 
increases  the  rate  of  the  reaction." 

SOURCES  OF  CONTAMINANTS 

Investigators  from  both  Union  Carbide, 
India  and  its  parent  corporation  have  found 
evidence  of  at  least  five  contaminants  in  the 
tank  that  leaked,  according  to  nuclear  mag- 
netic resonance  spectrographs  that  were  ob- 
tained by  The  New  York  Times  and  ana- 
lyzed by  two  Indian  technical  experts  at  the 
request  of  The  Times.  Among  the  contami- 
nants, a  senior  official  of  the  Indian  compa- 
ny said,  were  water,  iron,  and  lye. 

The  water  came  from  the  improperly 
sealed  pipe  that  had  been  washed,  workers 
speculated,  or  perhaps  was  carried  into  the 
system  after  it  had  condensed  in  nitrogen 
that  is  used  to  replace  air  in  tanks  and  pipes 
to  reduce  the  chance  of  fire. 

In  the  days  before  the  accident,  workers 
said,  they  used  nitrogen  in  an  unsuccessful 
attempt  to  pressurize  the  tank  that  leaked 
on  Dec.  3.  The  nitrogen  is  supposed  to  be 
sampled  for  traces  of  moisture,  but  "we 
didn't  check  the  moisture  all  the  time,"  Mr. 
Qureshi  said. 

During  the  same  period,  the  workers  said, 
they  added  lye  to  the  scrubber,  which  is 
connected  to  the  storage  tanks  by  an  intri- 
cate set  of  pipes  and  valves  that  are  sup- 
posed to  be  closed  in  normal  working  condi- 
tions but  that  workers  said  were  sometimes 
open  or  leaking. 

Dr.  Varadarajan  said  he  was  particularly 
troubled  that,  in  the  absence  of  what  he 
considered  sufficient  basic  research  on  the 
stability  of  commercial  methyl  isocyanate,  it 
was  stored  in  such  large  quantities.  "I  might 
keep  a  small  amount  of  kerosene  in  my 
room  for  my  stove,"  he  said,  "but  I  don't 
keep  a  large  tank  in  the  room." 

The  Union  Carbide  Corporation  decided 
that  it  would  be  more  efficient  to  store  the 
chemical  in  large  quartities,  former  officials 
of  the  Indian  affiliate  said,  so  that  a  delay 
in  the  production  of  methyl  isocyanate 
would  not  disrupt  production  of  the  pesti- 
cides of  which  it  is  a  component. 

Many  plants  store  methyl  isocyanate  in 
52-gallon  drums  which  are  considered  safer 
than  large  tanks  because  the  quantity  in 
each  storage  vessel  Is  smeller.  The  chemical 
was  stored  in  drums  at  Bhopal  when  it  was 
imported  from  the  United  States.  Tank  stor 
age  began  in  1980.  when  Bhopal  started  pro- 
ducing its  own  methyl  isocyanate. 

The  Union  Carbide  technical  manual  for 
methyl  isocyante  suggests  that  drum  stor- 
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age  is  safer.  With  iarge  tank  storage,  it  says 
contamination— and.  therefore,  accidents—  ' 
are  more  likely.  The  drums  do  not  typically 
require  refrigeration,  the  manual  says.  But 
it  cautions  that  refrigeration  is  necessary 
for  bulk  storage. 

TRAINING  WAS  LIMITED 

Although  the  storage  system  increased 
the  risk  of  trouble  at  Bhopal.  the  plants  op- 
erating manual  for  methyl  isocyanate  of- 
fered little  guidance  in  the  event  of  a  large 
leak. 

After  telling  operators  to  dump  the  gas 
into  a  spare  tank  if  a  leak  in  a  storage  tank 
cannot  be  stopped  or  isolated,  the  manual 
says:  "There  may  be  other  situations  not 
covered  above.  The  situation  will  determine 
the  appropriate  action.  We  will  learn  more 
and  more  as  we  gain  actual  experience." 

Some  of  the  operators  at  the  plant  ex- 
pressed disatisfaction  with  their  own  under- 
standing of  the  equipment  for  which  they 
were  responsible. 

M.K.  Jain,  an  operator  on  duty  on  the 
night  of  the  accident,  said  he  did  not  under- 
stand large  parts  of  the  plant.  His  three 
months  of  instrument  training  and  two 
weeks  of  theoretical  work  taught  him  to  op- 
erate only  one  of  several  methyl  isocyanate 
systems,  he  said.  "If  there  was  a  problem  in 
another  MIC  system.  I  don't  know  how  to 
deal  with  it,"  said  Mr.  Jain,  a  high  school 
graduate. 

Rahaman  Khan,  the  operator  who  washed 
the  improperly  sealed  pipe  a  few  hours 
before  the  accident,  said:  "I  was  trained  for 
one  particular  area  and  one  particular  job.  I 
don't  know  about  other  jobs.  During  train- 
ing they  just  said,  'These  are  the  valves  you 
are  supposed  to  turn,  this  is  the  system  in 
which  you  work,  here  are  the  instruments 
and  what  they  indicate.  That's  it.'  " 

IT  WAS  NOT  MY  JOB 

As  to  the  Incident  on  the  day  of  the  acci- 
dent, Mr.  Khan  said  he  knew  the  pipe  was 
unsealed  but  "it  was  not  my  job"  to  do  any- 
thing about  it. 

Previously,  operators  say.  they  were 
trained  to  handle  all  five  systems  involved 
in  the  manufacture  and  storage  of  methyl 
isocyanate.  But  at  the  time  of  the  accident, 
they  said,  only  a  few  of  about  20  operators 
at  Bhopal  knew  the  whole  methyl  isocyan- 
ate plant. 

The  first  page  of  the  Bhopal  operating 
manual  says:  "To  operate  a  plant  one 
should  have  an  adequate  knowledge  of  the 
process  and  the  necessary  skill  to  carry  out 
the  different  operations  under  any  circum- 
stances." 

Part  of  the  preparatory  process  was  "what 
it"  training,  which  is  designed  to  help  tech- 
nicians react  to  emergencies  C.S.  Tyson,  a 
Union  Carbide  inspector  from  the  United 
States  who  studied  the  Bhopal  plant  in 
1982,  said  recently  that  inadequate  "what 
if"  training  was  one  of  the  major  shortcom- 
ings of  that  facility. 


Beyond  training,  workers  raised  questions 
about  lower  employment  qualifications. 
Methyl  isocyanate  operators'  jobs,  which 
once  required  college  science  degrees,  were 
filled  by  high  school  graduates,  they  said, 
and  managers  experienced  in  dealing  with 
methyl  isocyanate  were  often  replaced  by 
less  qualified  personnel,  sometimes  trans- 
fers from  Union  Carbide  battery  factories, 
which  are  less  complex  and  potentially  dan- 
gerous than  methyl  isocyanate  operations. 

MAINTENANCE  TEAM  REDUCED 

The  workers  also  complained  about  the 
maintenance  of  the  Bhopal  plant.  Starting 
in  1984,  they  said,  nearly  all  major  mainte- 
nance was  performed  on  the  day  shift,  and 
there  was  a  backlog  of  jobs.  This  situation 
was  compounded,  tHe  methyl  Isocyanate  op- 
erators said,  because  since  1983  there  had 
been  6  rather  than  13  operators  on  a  shift, 
so  there  were  fewer  people  to  prepare  equip- 
ment for  maintenance. 

As  a  result  of  the  backlog,  the  flare  tower, 
one  of  the  plant's  major  safety  systems,  had 
been  out  of  operation  for  six  days  at  the 
time  of  the  accident,  workers  said.  It  was 
awaiting  the  replacement  of  a  four-foot  pipe 
section,  they  said,  a  Job  they  estimated 
would  take  four  hours. 

The  vent  gas  scrubber,  the  employees  said, 
had  been  down  for  maintenance  since  Oct. 
22,  although  the  plant  procedures  specify 
that  it  be  "continuously  operated,"  until  the 
p!ant  is  "free  of  toxic  chemicals." 

The  plant  procedures  specify  that  the 
chiller  must  be  operating  whenever  there  in 
methyl  isocyanate  in  the  system.  The 
Bhopal  operating  manual  says  the  chemical 
must  be  maintained  at  a  temperature  no 
higher  than  5  degrees  centigrade  or  41  de- 
grees Fahrenheit.  It  specifies  that  a  high 
temperature  alarm  is  to  sound  if  the  methyl 
isocyanate  reaches  11  degrees  centigrade  or 
52  degrees  Fahrenheit. 

But  the  chiller  had  been  turned  off,  the 
workers  said,  and  the  chemical  was  usually 
kept  at  nearly  20  degrees  centigrade,  or  68 
degrees  Fahrenheit.  They  said  plant  offi- 
cials had  adjusted  the  temperature  alarms 
to  sound  not  at  11  degrees  but  at  20  degrees 
centigrade. 

That  temperature,  they  maintained,  is 
well  on  the  way  to  methyl  isocyanate's  boil- 
ing point.  39.1  degrees  centigrade,  or  102.4 
degrees  Fahrenheit.  Moreover.  Union  Car- 
bide's 1976  technical  manual  warns  specifi- 
cally that  If  methyl  isocyanate  is  kept  at  20 
degrees  centigrade  a  contaminant  can  spur  a 
runaway  reaction.  The  manual  says  the  pre- 
ferred temperature  is  0  degrees  centigrade, 
or  32  degrees  Fahrenheit. 

If  the  refrigeration  unit  had  been  operat- 
ing, a  senior  official  of  the  Indian  company 
said,  it  would  have  taken  as  long  as  two 
days,  rather  than  two  hours,  for  the  methyl 
isocyanate  reaction  to  produce  the  condi- 
tions that  caused  the  leak.  This  would  have 
given  plant  personnel  sufficient  time  to  deal 
with  the  mishap  and  prevent  most,  if  not 
all.  loss  of  life,  he  said. 
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The  methyl  isocyanate  operating  manual 
directs  workers  unable  to  contain  a  leak  in  a 
storage  tank  to  dump  some  of  the  escaping 
gas  into  a  15, 000- gallon  tank  that  was  to 
remain  empty  for  that  purpose.  But  the 
workers  on  duty  said  that  during  the  acci- 
dent they  never  opened  the  valve  to  the 
spare  tank,  and  their  supervisors  never  or- 
dered them  to  do  so.  The  workers  said  they 
had  not  tried  to  use  the  spare  tank  because 
its  level  indicator  said  it  was  22  percent  full 
and  they  feared  that  hot  gas  from  the  leak- 
ing tank  might  spark  another  reaction  in 
the  spare  vessel. 

The  level  indicator,  according  to  the  oper- 
ators on  duty  that  night,  was  wrong.  The 
spare  tank  contained  only  437  gallons  of 
methyl  isocyanate,  not  the  3,300  gallons  in- 
dicated by  the  gauge. 

Nonetheless,  standard  procedures  had 
been  violated.  The  operating  manual  says, 
"Always  keep  one  of  the  storage  tanks 
empty.  This  is  to  be  used  as  dump  tank 
during  emergency."  It  provides  that  any 
tank  less  than  20  percent  full  be  emptied 
completely. 

The  spokesman  in  Danbury  said,  "Our  in- 
vestigators did  find  some  MIC  in  a  spare 
tank,"  adding:  "We  do  not  know  when  and 
how  the  MIC  got  into  the  spare  tank." 
[From  the  New  York  Times.  Jan.  30,  19851 
The  Disaster  in  Bhopal:  Workers  Recall 
Horror 
(By  Stuart  Diamond) 

Bhopal,  India.  Jan.  24.— About  12:40  AJM 
on  Dec  3,  a  worker  at  the  Union  Carbide 
pesticide  plant  here  went  to  investigate  a 
growing  leak  of  methyl  isocyanate.  As  he 
stood  on  a  concrete  slab  above  three  large, 
partly  buried  storage  tanks  holding  the 
chemical,  the  slab  suddenly  began  to  shake 
beneath  him. 

"There  was  a  tremendous  sound,  a  messy 
boiling  sound,  underneath  the  slab  like  a 
caldron,"  the  worker,  Mr.  Dey,  later  re- 
called, "The  whole  area  was  vibrating." 

He  said  he  started  to  run  away,  heard  a 
loud  noise  behind  him,  turned  to  look  and 
saw  60  feet  of  concrete  at  least  6  inches 
thick  crack.  "The  heat  was  like  a  blast  fur- 
nace," he  said.  "I  couldn't  get  within  six  feet 
of  it" 

CAS  HEADS  FOR  THOUSANDS 

He  then  heard  a  loud  hissing  sound,  he 
said,  and  saw  gas  shoot  out  of  a  tall  stack 
connected  to  the  tank  and  form  a  white 
cloud  that  drifted  over  the  plant  and  toward 
nearby  neighborhoods  where  thousands  a! 
residents  slept. 

"I  panicked."  he  said.  "Everybody  pan- 
icked." 

Mr.  Dey.  a  tall,  soft-spoken  man  who  has 
worked  at  the  plant  for  five  years,  was 
among  about  a  dozen  workers  and  supervi- 
sors interviewed  who  were  at  the  plant  in 
the  hours  before  and  after  a  leak  of  methyl 
Isocyanate,  a  chemical  more  toxic  than  cya- 
nide that  was  used  at  the  plant  to  make  pes- 
ticide. The  leak  went  out  of  control  and 
caused  the  worst  industrial  accident  in  his* 


tory,  killing  at  least  2.000  people  and  injur- 
ing 200.000  in  this  central  Indian  city. 

TOXICITY  WAS  UNDERESTIMATED 

Nearly  all  the  workers  interviewed  were 
making  their  first  public  statements  since 
the  disaster.  They  gave  their  accounts  in 
Hindi  through  an  interpreter,  some  declined 
to  be  identified. 

Virtually  all  the  workers  said  they  knew 
methyl  isocyanate  was  dangerous  and  some 
said  they  knew  it  could  be  fatal,  but  the 
dozen  workers  said  they  underestamated  its 
toxicty.  No  one  said  he  knew  it  could  kill 
many  people  quickly. 

The  Union  Carbide  Corporation  technical 
manual  for  methyl  isocyanate  is  pointed  on 
the  hazards  of  the  chemical  and  states  that 
it  "may  cause  fatal  pulmonary  edema." 
which  is  an  accumulation  of  fluid  in  the 
lungs.  But  although  the  manual  was  distrib- 
uted to  managers  that  handle  methyl  iso- 
cyanate at  the  Bhopal  plant  and  was  seen 
by  some  of  the  workers  there,  most  of  the 
factory's  employees  had  not  read  or  under- 
stood it,  according  to  former  technical  offi- 
cials at  the  factory. 


WORKERS  EXPECTED  SLOW  DAT 

The  hours  before  the  accident,  the  work- 
ers said,  unfolded  this  way: 

About  100  workers  reported  for  duty  on 
the  eight-hour  shift  beginning  at  2:45  P.M. 
on  Sunday,  Dec.  2. 

The  production  plant  to  make  methyl  iso- 
cyanate had  been  shut  down  since  Oct.  22, 
the  workers  recalled,  and  they  were  not  par- 
ticularly busy.  In  addition,  they  said,  most 
major  maintenance  was  now  being  done  on 
the  day  shift  during  the  week. 

Outside  the  walled  factory,  it  was  a  typi- 
cal Sunday  afternoon  in  the  teeming  old 
city  of  Bhopal.  local  residents  later  recalled. 
The  open-air  market  was  bustling;  some  of 
the  vendors,  as  usual,  were  calling  out  their 
items  for  sale  from  carts  and  small  booths 
on  narrow  streets. 

Across  the  street  from  the  factory,  chil- 
dren played  in  the  dirt  outside  the  slum 
huts  crammed  together  in  a  community 
called  Jai  Prakash  Nagar. 

Inside  the  factory,  workers  said,  the  pesti- 
cide Sevin  was  being  produced.  The  Sevin 
plant,  after  having  been  shut  down  for  some 
time,  had  been  started  up  again  about  a 
week  before  but  was  still  running  at  far 
below  normal  capacity,  the  workers  said. 

To  make  the  pesticide,  carbon  tetrachlo- 
ride is  mixed  with  methyl  isocyanate  and 
alpha-naphthoL  a  coffee-colored  powder 
that  smells  like  mothballs. 

The  methyl  isocyanate.  or  MIC,  was 
stored  in  the  three  partly  buried  tanks,  each 
with  a  15,000-gallon  capacity. 


NITROGEN 


OUT 


Workers  had  not  been  able  to  use  the 
methyl  isocyanate  in  one  of  the  tanks.  No. 
810,  to  make  the  pesticide  for  more  than  a 
week,  they  said,  because  they  could  not  get 
the  chemical  out  of  the  tank.  Every  time 
they  tried  to  push  it  out  and  into  the  Sevin 
plant  by  pumping  in  nitrogen,  they  said,  the 
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nitrogen  leaked  out  somewhere;  they  did 
not  know  where. 

The  methyl  teocyanate  supervisor  on  duty 
during  the  second  shift  of  Dec.  2,  the  work- 
ers said,  was  Oori  Shankar,  who  had  arrived 
two  months  before  from  a  Calcutta  battery 
factory  owned  by  Union  Carbide  India  Ltd., 
which  also  owns  the  Bhopal  plant.  The  com- 
pany is  owned  50.9  percent  by  the  Union 
Carbide  Corporation  of  Danbury.  Conn. 

About  »:15  PM.  Mr.  Shankar  telephoned 
one  of  the  methyl  isocyanate  operators.  Ra- 
haman  Khan,  who  was  in  the  plant's  can- 
teen having  tea,  Mr.  Khan  recalled-  Mr. 
Shankar  could  not  be  reached  for  comment 
on  the  workers'  accounts,  and  plant  officials 
declined  to  put  The  New  York  Times  in 
touch  wfth  specific  employees. 

Mr.  Khan  said  Mr.  Shankar  asked  him  to 
come  to  the  MIC  area  of  the  plant  and  clean 
a  pipe. 

The  pipe,  about  25  feet  long  and  8  feet  off 
the  ground,  led  from  a  device  that  filtered 
crude  methyl  isocyanate  before  it  went  into 
the  storage  tanks,  Mr.  Khan  said.  Inside  the 
pipe  was  a  valve  that  had  been  closed. 

VALVE  HAD  WOT  BEEW  SEALS© 

Mr.  Khan  and  several  other  workers  said 
Mr.  Shankar  told  him  to  open  a  nozzle  on 
the  pipe  and  put  a  water  hose  in  to  clean 
the  inside. 

"He  came  along  with  me  and  stayed  there 
while  I  did  the  procedure,"  Mr.  Khan  said. 
"I  connected  a  hose  to  the  pipe  to  be 
cleaned  and  opened  a  drain. " 

It  was  about  9:30  P.M.,  he  recalled. 

Mr.  Khan  said  he  noticed  that  the  closed 
valve  had  not  been  sealed  with  a  slip  blind,  a 
metal  disc  that  is  Inserted  into  pipes  to 
make  sure  that  water  does  not  leak  through 
the  valve.  Valves  were  notorious  for  leaking 
at  Bhopal,  the  workers  said. 

They  knew,  they  said,  that  water  reacted 
violently  with  methyl  isocyanate.  Page  67  of 
the  MIC  operating  manual  for  Bhopal  says: 
"Isolate  the  equipment  positively  by  insert- 
ing suitable  blinds.  Isolation  by  valve  or 
valves  is  not  to  be  relied  upon." 

Mr.  Khan  said  he  and  Mr.  Shankar  left 
the  area  while  the  pipe  was  being  cleaned. 

Unattended,  water  flowed  into  the  pipe, 
out  pipe  drains  and  onto  the  floor,  where  it 
entered  a  floor  drain.  Mr.  Khan  and  other 
workers  recalled.  The  water  was  to  continue 
to  flow,  the  workers  said,  for  about  three 
hour*. 

According  to  Mr.  Khan,  it  was  the  only 
pipe  in  the  methyl  isocyanate  unit  being 
washed  during  the  second  shift  that  day. 

"i  didk't  check  to  see" 
"I  knew  that  valves  leaked."  said  Mr. 
Khan,  who  has  a  high  school  education  and 
less  training  than  the  amount  orginally  es- 
tablished for  methyl  isocyanate  plant  opera- 
tors. 

"I  didn't  check  to  see  if  that  one  was  leak- 
ing." he  said.  "It  was  not  my  job." 

Many  workers  said  they  believed  water 
from  the  unsealed  valve  was  the  most  likely 
trigger  for  the  accident  that  came  hours 


later. 

Shakil  Qureshi.  the  methyl  isocyanate  su- 
pervisor on  duty  at  the  time  of  the  accident, 
said  later  "If  water  caused  this  accident,  it 
is  the  fault  of  the  management  of  Union 
Carbide.  In  fact,  it  is  all  our  faults." 

He  said  it  would  have  been  extremely  dif- 
ficult to  check  whether  the  valve  was  leak- 
ing; the  plant,  he  said,  did  not  have  the 
proper  instruments. 

He  said  he  found  out  later  that  there  was 
no  indication  in  notes  on  the  daily  mainte- 
nance log  to  insert  a  slip  blind,  although 
there  was  a  note  to  wash  the  pipe. 

"But  the  daily  notes  are  always  vague,"  he 
said. 

PRESSURE  OF  GAS  RISES  BUT  CAUSES  NO  ALARM 

About  10:30  P.M.,  the  workers  on  duty 
prepared  for  the  change  in  shifts  that  was 
to  occur  about  15  minutes  later,  some  of 
them  recalled.  Among  other  things,  they 
said,  they  logged  the  pressure  indicated  on 
the  gauge  in  the  control  room  L  ■  MIC  tank 
No.  610. 

It  was  two  pounds  per  square  inch- 
normal,  they  said. 

Operators  said  they  did  not  record  the 
temperature  of  the  tank.  "For  a  very  long 
time  we  have  not  watched  the  tempera- 
ture," one  worker  said.  "There  was  no 
column  to  record  it  in  the  log  books." 

Operators  said  the  temperature  of  the 
methyl  isocyanate  was  usually  nearly  20  de- 
grees centigrade,  or  68  degrees  Fahrenheit, 
although  the  plant's  operating  manual 
specifies  that  it  be  kept  below  5  degrees  cen- 
tigrade, or  41  degrees  Fahrenheit.  Some- 
times in  the  summer,  operators  said,  the 
methyl  isocyanate  storage  tank  temperature 
indicator  went  off  the  scale,  which  was  25 
degrees  centigrade  at  the  maximum,  or  77 
degrees  Fahrenheit. 

About  11  P.M..  Mr.  Dey  later  recalled,  he 
noticed  that  the  pressure  gauge  for  Tank 
610  read  10  pounds  per  square  inch— five 
times  what  it  had  been  half  an  hour  earlier 

Mr.  Dey.  who  was  in  the  control  room  and 
was  the  senior  operator  on  duty,  said  he  had 
thought  nothing  of  it;  it  was  still  a  relative- 
ly normal  pressure. 

Half  an  hour  later,  Mr.  Qureshi,  whose 
office  is  across  the  hall  from  the  control 
room,  had  the  same  reaction,  he  later  re- 
called—he thought  one  of  the  two  readings 
was  faulty.  "Instruments  often  didn't 
work,"  he  said.  "They  got  corroded.  Crystals 
would  form  on  them." 

About  11:30  P.M..  workers  in  the  methyl 
isocyanate  area  said,  they  realized  that 
there  was  a  methyl  isocyanate  leak  some- 
where: Their  eyes  began  to  tear.  Detecting 
leaks  by  the  effect  of  the  gas  on  the  eyes 
was  standard  procedure  at  the  plant,  and  at 
least  one  leak  a  month  was  detected  this 
way  at  the  plant,  they  said. 

"We  were  human  leak  detectors."  Mr.  Dey 
said.  The  practice  violated  procedures  laid 
out  in  the  technical  manual. 

The  workers  began  to  look  for  the  source 
of  the  leak,  they  recalled. 

V.N.  Singh,  one  of  the  workers,  said  he 
and   the  others   walked   around   the   MIC 
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structure,  which  looks  like  a  small  refinery, 
and  spotted,  a  drip  of  liquid  about  50  feet  off 
the  grouricTand  some  yellowish-white  gas  ac- 
companying the  drip. 

"It  was  a  small  but  continuous  drip,"  he 
said. 

While  the  other  workers  kept  looking  at 
it— they  later  said  they  thought  they  had 
found  the  source  but  were  not  certain— Mr. 
Singh  said  he  went  by  himself  to  inform  Mr. 
Qureshi. 

He  said  it  was  about  11:45  P.M. 

According  to  Mr.  Singh,  he  told  Mr.  Qure- 
shi of  a  leak  of  methyl  isocyanate,  although 
this  is  in  dispute:  Mr.  Qureshi  later  said  he 
had  been  told  only  of  a  water  leak. 

Mr.  Singh  recalled  that  Mr.  Qureshi  told 
him  he  would  deal  with  the  leak  after  the 
next  tea  break,  scheduled  about  12:15  A.M. 

Until  tea  time,  the  workers  said,  they  con- 
tinued to  inspect  the  area.  Then  all  of  the 
MIC  workers  had  tea  together  in  the  con- 
trol room  about  100  feet  away  from  the 
storage  tanks.  The  workers  said  they  talked 
about  the  leak,  among  other  things,  over 
tea. 

WORKERS  REALIZE  IN  PANIC  LEAK  IS  OUT  OF 
CONTROL 

It  was  in  the  five  minutes  after  the  tea 
break  ended  at  12:40  A.M.,  the  workers  said, 
that  the  enormity  of  the  accident  became 
known.  They  began  to  panic  both  because  of 
the  choking  fumes,  they  said,  and  because 
of  their  realization  that  things  were  out  of 
control. 

"Things  were  happening  very  fast,"  Mr. 
Dey  said. 

First.  Mr.  Dey  said,  he  glanced  at  the  tem- 
perature gauge  for  Tank  610  in  the  control 
room  and  noticed  that  it  had  risen  above  25 
degrees  centigrade,  or  77  degrees  Fahren- 
heit, the  top  of  the  scale. 

The  pressure  gauge  for  the  tank,  mean- 
while, was  rapidly  moving  toward  40  pounds 
per  square  inch,  the  point  at  which  an  emer- 
gency relief  valve  on  the  MIC  tank  bursts 
open,  according  to  the  workers. 

Within  seconds,  Mr.  Dey  said,  he  went  to 
Mr.  Qureshi's  office  and  told  him  that  the 
pressure  in  Tank  610  was  rising  rapidly. 

He  then  rushed  to  the  "storage  tanks  to  in- 
vestigate, he  said,  and  saw  the  concrete  over 
the  tanks  crack  as  MIC  turned  from  liquid 
to  gas  and  shot  out  the  stack,  forming  a 
white  cloud.  Part  of  it  hung  over  the  facto- 
ry, the  rest  began  to  drift  toward  the  sleep- 
ing neighborhoods  nearby. 

Mr.  Dey  raced  back  to  tell  Mr.  Qureshi  in 
the  control  room,  he  said.  "I  told  Qureshi 
there  was  a  massive  MIC  leak  that  could  not 
be  controlled." 

Mr.  Dey  said  he  looked  at  the  pressure 
gauge  in  the  control  room  for  Tank  610 
again;  the  indicator  was  off  the  scale,  above 
55  pounds  per  square  inch,  he  said. 

It  was  about  12:45  A.M..  he  said. 

At  that  time.  Mr.  Qureshi  later  recalled, 
he  ordered  all  water  sources  in  the  area 
shut  off  and  ordered  water  sprayed  on  the 
leak  to  break  down  the  MIC.  It  was  at  this 
point,  the  workers  said,  that  the  water  used 


to  clean  the  pipe  on  the  previous  shift  was, 
after  about  three  hours,  turned  off. 

But  the  leak  did  not  stop.  Mr.  Qureshi  re- 
called, and  the  effect  of  the  MIC  became 
more  pronounced  by  the  minute— workers 
eyes  began  to  hurt  and  tear  more  excessive- 
ly; some  began  to  cough,  they  said. 

Someone  sounded  an  alarm  by  breaking 
its  glass,  workers  said.  Mr.  Dey  said  he  made 
an  announcement  on  the  factory  loudspeak- 
er that  there  was  a  large  MIC  leak  and  that 
people  should  leave. 

Workers  were  running  around  in  panic, 
shouting  "massive  MIC  leak,"  Mr.  Dey  re- 
called. 

Within  a  minute  or  so,  the  fire  brigade  ar- 
rived on  trucks  and  turned  on  several  hy- 
drants to  put  a  water  curtain  around  the  es- 
caping gas.  the  workers  said.  But  the  cur- 
tain, they  said,  reached  only  about  100  feet 
high  while  the  gas  was  escaping  from  the 
top  of  a  stack  120  feet  high  and  was  shoot- 
ing another  10  feet  into  the  air. 

It  was  about  12:50  A.M. 

Mr.  Dey  said  he  then  turned  on  the  vent 
gas  scrubber,  a  device  designed  to  neutralize 
escaping  toxic  gas.  The  scrubber  had  been 
under  maintenance;  the  flow  meter  indicat- 
ed there  was  no  caustic  soda  flowing  into 
the  device,  Mr.  Dey  said. 

He  said  it  was  not  clear  to  him  whether 
there  was  actually  no  caustic  soda  in  the 
system  or  whether  the  meter  was  broken. 
Broken  gauges  were  not  unusual  at  the  fac- 
tory, workers  said.  . 

In  fact,  the  gas  was  not  being  neutralized 
but  was  shooting  out  the  vent  scrubber 
stack  and  settling  over  the  plant. 

One  reason  the  scrubber  was  not  working, 
technical  experts  later  said,  was  that  the 
temperature  and  pressure  of  the  gas  far  ex- 
ceeded the  design  limits  of  the  scrubber. 
The  temperature  of  the  escaping  gas  was  at 
least  121  degrees  centigrade,  or  250  degrees 
Fahrenheit,  according  to  the  plant's  techni- 
cal specifications  for  the  valve  that  burst  on 
the  storage  tank.  The  MIC  operating 
manual  for  the  Bhopal  plant  says  the  scrub- 
ber should  not  be  operated  above  70  degrees 
centigrade,  or  158  degrees  Fahrenheit,  for 
extended  periods. 

Meanwhile,  K.  V.  Shetty.  the  plant  super- 
intendent for  the  shift,  had  come  racing 
over  from  the  main  gate  on  a  bicycle,  work 
erssaid. 

"He  came  in  pretty  much  in  a  panic."  Mr. 
Dey  said.  "He  said.  What  should  we  do?'" 

Mr.  Shetty,  who  declined  to  be  inter- 
viewed, was  on  the  administrative  and  not 
the  technical  side  of  the  factory,  the  work- 
ers said. 

Inside  the  factory,  the  white  cloud  of 
methyl  isocyanate  engulfed  the  production 
plant  and  started  wafting  toward  the  con- 
trol room. 

Nearly  all  members  of  the  plant  staff 
began  to  leave— everyone  but  Mr.  Qureshi, 
Mr.  Shetty  and  the  six  MIC  plant  operators 
working  that  shift,  the  workers  said.  Those 
fleeing  looked  at  the  wind  direction  indica- 
tor, a  large  sock  on  a  pole,  and  ran  into  the 
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wind,  the  workers  later  recalled. 

Pour  buses  were  parked  by  the  road  on 
which  workers  ran  to  escape,., the  workers 
recalled.  There  was  a  provislqn.  for  drivers 
to  man  the  vehicles  and  drive'them  to  the 
nearby  neighborhood,  loading  some  resi- 
dents aboard  and  having  the  rest  follow. 
workers  said.  But  the  buses  stood  idle,  the 
workers  said. 

"Everybody  was  busy  running  away."  one 
operator  said. 

CONTROL  ROOM  ENGULFED  AS  ALL  EFFORTS  FAIL 

About  1  A.M.,  Mr.  Qureshi  said,  he  tele- 
phoned S.  P.  Choudhary,  the  assistant  fac- 
tory manager.  The  workers  said  Mr.  Choud- 
hary said  to  turn  on  the  flare  tower,  which 
is  designed  to  burn  off  escaping  gas. 

Mr.  Qureshi  gave  the  instruction  to  work- 
ers, they  recalled,  and  Mr.  Dey  said  he  told 
Mr.  Qureshi  that  turning  on  the  flare  with 
all  that  gas  in  the  air  would  cause  a  huge 
explosion. 

Mr.  Dey  said  Mr.  Qureshi  then  remem- 
bered that  a  four-foot,  elbow-shaped  piece 
of  pipe  was  missing  from  the  flare  anyway. 
It  had  corroded  and  was  to  be  replaced. 

The  workers  said  they  considered  other  al- 
ternatives, such  as  dumping  the  escaping 
gas  into  a  spare  storage  tank.  One  of  the 
three  tanks.  No.  619,  was  supposed  to  be 
empty,  but  it  was  not;  it  also  contained  MIC. 
as  did  No.  611,  the  workers  said. 

The  workers  said  they  then  grabbed  their 
oxygen  masks  and  tanks. 

About  1:30  A.M..  MIC  began  to  engulf  the 
control  room  and  the  adjoining  offices,  Mr. 
Qureshi  recalled.  He  said  he  could  not  find 
an  oxygen  mask  and  cylinder  in  his  office. 
Someone  had  taken  his.  he  said,  so  he  ran 
out  of  the  control  room  and  ran  off. 

"I  thought  I  was  going  to  die."  he  said. 

Mr.  Dey  put  on  his.  oxygen  gear  and  went 
to  look  for  Mr.  Qureshi  in  the  MIC  cloud 
but  could  not  find  him. 

"I  couldn't  see  two  feet  in  front  of  me.  the 
cloud  was  so  thick,"  he  said. 

In  the  meantime.  Mr.  Qureshi  recalled,  he 
had  found  a  clear  area,  scaled  a  six-foot 
fence  topped  by  barbed  wire  and  had  broken 
his  leg  as  he  landed.  He  was  taken  to  a  hos- 
pital later  that  morning. 

Mr.  Dey  said  he  went  upwind  and  waited, 
periodically  putting  on  his  oxygen  gear  to 
go  back  to  the  control  room  and  check  the 
instruments. 

At  2  A.M..  he  said,  the  pressure  and  tem- 
perature gauges  were  still  off  the  top  of 
their  scales.  He  continued  to  go  back  and 
forth,  and  when  he  checked  the  area  at  2:30 
A.M.,  he  said,  the  gas  that  had  begun  shoot- 
ing out  of  the  stack  nearly  two  hours  earlier 
had  stopped  coming  out. 

Jagannatban  Mukund.  the  factory  man- 
ager, arrived  at  the  plant  about  3  A.M.  and 
sent  a  man  to  tell  the  police  about  the  acci- 
dent because  the  phones  were  out  of  order, 
the  workers  said.  They  said  the  police  were 
not  told  earlier  because,  they  said,  the  com- 
pany management  had  an  informal  policy  of 
not  involving  the  local  authorities  in  gas 


leaks. 

Meanwhile,  people  were  dying  by  the  hun- 
dreds outside  the  factory.  Some  died  in 
their  sleep.  Others  ran  into  the  cloud, 
breathing  in  more  and  more  gas  and  drop- 
ping dead  in  their  tracks.  Thousands  of  ani- 
mals also  died.  By  dawn,  doctors  at  nearby 
hospitals  would  be  piling  bodies  in  spare 
rooms  for  lack  of  space. 

By  3:30  A.M..  the  gas  had  dispersed  from 
the  MIC  plant 

Mr.  Dey  said  he  went  back  into  the  con- 
trol room  and  watched  it  continue  to  float 
out  over  nearby  communities  . 

He  sat  there,  he  said,  until  the  middle  of 
the  next  afternoon. 

"There  was,"  he  said,  "nothing  else  to  do." 

A  Stage  Set  for  a  Disaster 

BHOPAL,  India.  Jan,  24.— The  dozen 
workers  interviewed  after  the  Bhopal  acci- 
dent later  maintained  that  the  stage  for  dis- 
aster had  already  been  set  when  they  re- 
ported for  duty  at  the  sprawling  chemical 
plant  on  Dec.  2.  a  mild  and  relaxed  Sunday 
afternoon  in  the  central  Indian  city. 

A  refrigeration  unit  designed  to  keep  the 
methyl  isocyanate  cool  and  nonreactive  had 
been  shut  off  and  chemical  was  warmer 
than  allowed  by  the  plant's  operating 
manual,  they  said.  The  staff  and  its  train- 
ing, they  said  had  been  reduced,  and  impor- 
tant instruments,  including  pressure  gages, 
were  unreliable. 

At  the  same  time,  the  workers  said,  main- 
tenance at  the  plant  had  been  curtailed  and 
new  supervisors  and  operators  were  in  key 
positions.  A  cost-cutting  program  at  the 
money-losing  plant,  they  contended,  was 
jeopardizing  safety. 

Two  of  the  plant's  major  safety  systems  to 
handle  escaping  gas— a  gas  neutralizer  and  a 
flare  tower  to  burn  it  of f — were  not  designed 
to  withstand  pressure  anywhere  near  that 
of  the  methyl  isocyanate  in  this  accident, 
technical  experts  said.  A  water  spray  system 
was  not  high  enough  to  reach  and  contain 
the  escaping  methyl  isocyanate,  the  workers 
said. 

The  ill-fated  methyl  isocyanate  storage 
tank  had  been  overfilled,  with  the  conse- 
quence that  the  pressure  would  rise  faster 
in  an  accident,  the  experts  added. 

In  all,  there  were  already  more  than  half 
a  dozen  violations  of  plant  procedures  by 
the  day  of  the  accident;  more  were  to  occur 
during  the  accident  itself,  according  to 
workers,  technical  experts  and  former 
Union  Carbide  officials. 

Company  and  plant  officials  and  manag- 
ers in  the  United  States  and  in  India  gener- 
ally declined  to  comment  on  such  actions 
and  allegations.  They  characterized  any  sug- 
gestion of  the  causes  as  speculation. 
[Prom  the  New  York  Times,  Jan.  31,  1985J 

Disaster  in  Bhopal:  Where  Does  Blame 

Lie? 

(By  Robert  Reinhold) 

Bhopal.  India.  Jan.  24— A  few  weeks 
before  the  gas  leak  at  the  Union  Carbide 
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factory,  it  had  been  granted  an  "environ- 
mental clearance  certificate"  by  the  state 
pollution  control  board. 

It  was  a  routine  clearance  required  by  the 
central  Government  of  India,  and  it  was 
readily  granted  since,  in  the  words  of  a 
board  official,  "only  slight  modifications 
were  needed"  in  the  plant's  emission  con- 
trols. 

In  fact,  the  plant  was  soon  to  suffer  a 
chemical  reaction  that  spewed  lethal 
methyl  isocyanate  gas  across  this  central 
Indian  city  in_jthe  early_hours  of  Dec.  3, 
leaving  more  than  2,000  dead  and  200,000 
others  injured. 

The  aftermath  has  brought  much  soul- 
searching  and  finger-pointing  over  who  was 
ultimately  responsible  for  the  tragedy. 
Plant  workers,  technical  experts~and  former 
Union  Carbide  officials  have  described  a  de- 
terioration of  safety  standards  at  the  plant 
that,  they  say,  helped  provoke  a  disaster. 

The  tragedy  has  also  led  many  to  accuse 
the  state  pollution  board— as  well  as  many 
other  agencies  of  the  state  and  central  Gov- 
ernment responsible  for  monitoring  indus- 
try—for not  having  adequately  monitored 
the  plant. 

Their  failure,  many  have  said,  has  raised 
questions  about  the  ability  of  India,  which 
is  already  an  industrial  power,  and  its  fast- 
developing  states  to  r?ruiate  the  new  indus- 
try they  seek.  And  it  has  led  many  to  say 
that  the  responsibility  for  the  deaths  must 
be  shared  by  the  Government. 

ENFORCEMENT  LEFT  TO  STATES 

Under  Indian  law,  Industrial  licenses  are 
issued  by  the  Ministry  of  Industry  of  the 
Government  in  New  Delhi.  But  enforcement 
of  worker  safety,  environmental  and  other 
rules  is  left  largely  to  the  state  govern- 
ments. 

The  department  of  labor  in  Madhya  Pra- 
desh, the  state  of  which  Bhopal  is  the  cap- 
ital, employs  15  factory  inspectors  to  moni- 
tor more  than  8,000  plants  spread  over  the 
vast  state,  the  largest  in  India. 

According  to  an  official  of  the  inspector's 
office,  they  lack  the  most  basic  instruments, 
even  typewriters  and  telephones  in  some  re- 
gional offices,  and  must  travel  by  public  bus 
and  train  on  their  rounds. 

The  Bhopal  office,  which  is  reponsible  for 
monitoring  the  Union  Carbide  plant,  has 
only  two  inspectors,  both  mechanical  engi- 
neers with  little  knowledge  of  chemical  haz- 
ards. 

Inspection  records  show  that  they  made 
many  visits  to  the  plant  after  internal  leaks 
and  other  mishaps,  but  recommended  only 
minor  remedial  recommendations,  generally 
urging  the  company  to  follow  its  own  oper- 
ating procedures  more  closely. 

Similarly,  the  Madhya  Pradesh  air  and 
water  pollution  control  board  has  acquired 
not  a  single  instrument  to  measure  air  pol- 
lution, nor  has  it  hired  any  new  staff,  since 
the  central  Government  passed  Its  first  air- 
pollution  law  more  than  two  years  ago. 

Almost  all  government  officials  inter- 
viewed maintained  thai  they  were  not  re- 


sponsible for  looking  after  the  methyl  iso- 
cyanate tank  that  leaked,  and  they  pointed 
the  finger  elsewhere. 

An  official  of  the  state  labor  department's 
division  of  industrial  health  and  safety  said 
the  factory  inspectors*  job  was  limited  to 
looking  after  safety  devices  to  protect  work- 
ers. 

"We  do  not  design,  maintain  and  operate 
plants,"  he  said.  "We  only  check  to.  see 
there  are  enough  protective  masks  and 
safety  guards." 

Similarly.  U.K.  Tiwari.  chairman  of  the 
pollution-control  board,  said  his  agency 
lacked  responsibility  because  methyl  iso- 
cyanate, called  MIC,  was  not  a  normal  emis- 
sion of  the  factory  and  therefore  was  not 
monitored  at  all.  Indeed,  he  said,  the  facto- 
ry's regular  noxious  emissions  were  "almost 
nothing." 

"This  was  an  accident."  he  said.  "In  the 
normal  working  of  the  factory  there  was 
aimost  no  emission  of  this  gas.  Normal  mon- 
itoring would  not  have  foreseen  this  at  all. 
This  was  a  failure  of  safety  equipment." 

The  top  official  of  the  Madhya  Pradesh 
government  is  the  Chief  Minister,  Arjun 
Singh,  a  politician  who  has  held  the  job 
since  1980.  That  is  when  Union  Carbide 
started  manufacturing  MIC,  which  is  used 
to  make  all  the  pesticides  produced  at  the 
factory,  a  few  miles  from  Mr.  Singh's  house. 

Mr.  Singh  was  himself  affected  by  the  gas 
at  his  large  home  in  the  new  part  of  Bhopal 
In  an  interview  there,  he  contended  that 
the  burden  rested  with  the  company  to 
inform  the  local  authorities  about  potential 
hazards. 

"It  is  the  bask:  responsibility  of  the  com- 
pany to  make  the  community  aware  of  it," 
he  said.  "I  have  not  seen  anything  so  far  to 
show  this  was  done." 

SOME  COMPANY  OFFICIALS  FACE  CRIMINAL 


So  far.  Mr.  Singh's  Government  has 
brought  criminal  charges  against  several  of- 
ficials of  Union  Carbide,  including  Warren 
M.  Anderson,  chairman  of  the  Union  Car- 
bide Corporation  of  Dan  bury.  Conn.,  and 
Keshub  Mahindra  and  V.  P.  Gokhale,  chair- 
man and  managing  director  respectively  of 
Union  Carbide  India  Ltd.  The  Union  Car- 
bide Corporation  owns  50.9  percent  of 
Union  Carbide  India,  which  owns  the 
Bhopal  plant. 

In  addition,  charges  have  been  brought 
against  Jaganathan  Mukund.  the  factory 
manager,  and  S.  P.  Choudhary,  the  assistant 
factory  manager.  All  have  been  released  on 
bail. 

Mr.  Singh  has  also  accepted  the  resigna- 
tion of  his  labor  minister.  Sunder  Patidar. 
and  dismissed  the  chief  inspector  of  facto- 
ries. C.  P.  Tyagt.  who  Mr.  Singh  said  had  re- 
newed the  factory's  license  annually  with- 
out acting  on  reports  of  safety  lapses  from 
the  labor  department. 

Did  the  Chief  Minister  accept  any  person- 
al responsibility? 
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"In  a  way  I  am  responsible  for  every- 
thing." he  replied.  "But  there  must  be  some 
level  at  which  the  persons  most  closely  con- 
cerned have  to  have  greater  responsibility 
than  me." 

He  agreed  that  Madhya  Pradesh's  indus- 
trial and  environmental  safeguards  were  de- 
ficient. 

"Most  of  these  rules  were  framed  quite  a 
long  way  back,"  he  said.  "They  certainly 
need  updating  in  view  of  new  processes." 
If  it  was  the  plant  management's  duty  to 
inform  the  public  about  the  nature  of  their 
plant,  they  clearly  failed  to  discharge  it. 

Not  even  Dr.  ML  N.  Nagu,  director  of 
public  health  for  the  state,  knew  anything 
about  the  poison  gas  tfcai  was  to  leave  thou- 
sands of  Bhopal  residents,  including  him- 
self, choking,  gasping  for  breath  and  half 
blinded. 

Indeed,  even  with  the  first  bodies  piling 
up  at  Hamidia  Hospital,  he  said,  a  factory 
doctor  told  him  that  the  gas  was  not  lethal 
and  that  it  caused  only  eye  and  lung  irrita- 
tion. 

"They  said  it's  not  so  toxic  to  create  any 
problem,"  Dr.  Nagu  said. 

"I  said,  'What  are  you  talking  about— 
people  are  coming  in  dying.' " 

MANY  OFFICIALS  KNEW  LITTLE  OP  THE 
CHEMICAL 

Nor  did  Bhopal's  part-time  Mayor,  Dr.  R. 
K.  Bisarya,  also  a  physician,  know  much 
about  MIC.  Neither  did  Ranjit  Singh,  the 
chief  administrative  officer  of  the  Bhopal 
district  and  the  man  chiefly  responsible  for 
contingency  plans  in  case  of  disasters.  There 
was  none  in  case  of  a  leak  from  Carbide. 

"I  had  no  idea,"  he  said.  "I  knew  they 
made  pesticides,  but  1  did  not  know  what 
the  ingredients  were,  and  I  have  never 
heard  of  a  compound  called  MIC" 

The  police  superintendent,  Swaraj  Purl 
said  he  first  learned  of  MIC.  with  his  eyes 
and  lungs  burning,  at  about  3:30  A.M.  on 
Dec  3,  when  he  was  Informed  of  it  by  K.  V. 
Shetty,  the  plant  superintendent,  for  the 
shift  four  hours  after  the  leak  began. 

"We  made  him  spell  it,"  Mr.  Purf  said. 

These  officials  said  nobody  at  the  compa- 
ny suggested  a  simple  antidote  of  covering 
the  face  with  a  wet  cloth.  Had  that  been 
known  in  advance,  they  said;  many  Uvea 
might  have  been  saved. 

The  seeds  of  the  accident  were  planted  to 
1972  when,  under  Government  pressure  to 
reduce  imports  and  loss  of  foreign  ex- 
change, the  company  proposed  to  manufac- 
ture and  store  MIC  at  the  plant. 

What  the  company  told  the  central  and 
state  Governments  about  the  potential  haz- 
ards of  this  process  is  unclear,  since  all 
records  have  been  impounded  by  an  official 
inquiry. 

The  New  Delhi  Government's  Ministry  of 
Industry  granted  the  MIC  license.  No.  C/ 
11/409/75.  on  Oct.  31.  1975. 

This  was  just  two  months  after  the  issu- 
ance of  the  Bhopal  development  plan  on 
Aug.  25,  1985.  That  plan,  which  had  the 


force  of  law,  required  that  "obnoxious  in- 
dustries." including  manufacture  of  pesti- 
cides and  insecticides,  be  relocated  to  an  in- 
dustrial zone  15  miles  away. 

"Obnoxious  industries  which  are  Ifkely  to 
pollute  the  atmosphere  are  often  located  on 
the  leeward  side,  so  as  to  save  habitated 
areas  from  harmful  effects  of  such  indus- 
tries," the  1975  report  stated,  adding  that  at 
the  proposed  new  industrial  area,  "the  pre- 
vailing winds  will  carry  obnoxious  gases 
away  from  the  city  area." 

The  plan  was  not  followed.  The  factory 
stayed,  and  soon  slum  dwellings  and  even 
middle-income  housing  were  being  built 
nearby. 

The  development  plan  was  devised  under 
M.  N.  Buch,  then  commissioner  and  director 
of  town  and  country  planning  for  the  state 
and  a  former  secretary  of  environment  and 
administrator  of  the  Bhopal  municipal  cor- 
poration. 

In  an  interview,  Mr.  Buch,  who  reeenlty 
resigned  from  the  Indian  administrative 
service,  said  he  ordered  the  Carbide  plant  to 
relocate  in  1975. 

"The  risks  of  a  pesticide  formulation 
plant  are  very  different  from  a  plant  that 
manufacturers  the  basic  material  for  pesti- 
cides," he  said,  "with  such  a  plant,  it  no 
longer  becomes  a  question  of  whether 
people  should  live  across  the  street.  It  be- 
comes a  question  of  whether  people  should 
live  within  many  miles  of  the  plant. 

"I  would  not  have  permitted  the  plant  to 
locate  there,"  Mr.  Buch  said,  adding  that 
the  plant  was  responsible  for  the  deaths. 
But  he  also  charged  that  the  Government 
carried  an  "equivalent  vicarious  responsibil- 
ity" for  what  he  called  its  failure  to  monitor 
the  plant  and  to  follow  the  master  plan. 

The  plan  called  for  the  Carbide  site  to  be 
converted  to  housing  and  light  commercial 
use.  It  also  called  for  2.560  hectares,  or  6,325 
acres,  of  new  housing  by  1994,  so  as  to  elimi- 
nate the  shanty  slums  that  crop  up  every- 
where. 

So  far.  he  went  on,  only  a  few  hundred 
hectares  of  housing  have  been  built. 
"Therefore,  they  allowed  these  slums  to 
come  up,"  he  said. 

Mr.  Buch  said  he  did  not  know  why  his 
order  to  relocate  the  plant  was  ignored;  he 
said  that  soon  after,  he  took  another  Job  for 
unrelated  reasons. 

N-  V.  Patwardhan,  the  current  director  of 
the  town-country  planning  commission,  de- 
clined to  comment,  saying  the  matter  was 
under  judicial  inquiry 

HOUSING  SPRAWO  UP  AROUND  THE  NEW  PLANT 

In  any  case,  as  Carbide  built  its  MIC  unit, 
the  population  in  the  shadow  of  its  plant 
grew  rapidly. 

The  local  government  granted  construc- 
tion permits  on  June  5,  1976,  seven  months 
after  the  MIC  license  was  granted,  to  Sant 
Kan  war  Ram  Nagar,  a  housing  development 
near  the  plant  and  construction  loans  were 
given  by  the  Madhya  Pradesh  housing  fi- 
nance corporation  a  year  later.  Some  indi- 
vidual building  permits  were  granted  in  the 
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neighborhood  as  recently  as  1983. 

Other  housing  sprang  up,  all  with  govern- 
ment sanction.  At  the  same  time,  unauthor- 
ized slums  Inched  closed  to  the  Carbide  fac- 
tory. One,  Jai  Prakash  Nagar,  spread  out 
right  in  front  of  the  main  gate  of  the  facto- 
ry, giving  leaky  shelter  to  about  700  families 
and  3,000  people  at  tnTttmfc rbi  the  accidenj^^ 

If  the  nontechnical  political  and  civil  au- 
thorities in  Bhopal  were  unaware  of  the 
latent  volcano  in  their  midst,  why  did  the 
technical  and  Industrial  agencies  involved  in 
licensing  and  monitoring  the  plant  also  sus- 
pect nothing? 

And  why  was  so  little  action  taken  in  the 
face  of  several  signs,  including  one  fatal  ac- 
cident at  the  plant  in  1981,  that  all  v.  as  not 
well  inside  the  plant? 

Industrial  licenses  are  issued  by  the  Minis- 
try of  Industry  in  New  Delhi,  after  consulta- 
tion with  several  other  agencies,  such  as  in 
this  case  the  Ministry  of  Chemicals  and  Fer- 
tilizers, the  directorate  a  general  of  techni- 
cal development,  the  Ministry  of  Agricul- 
ture and  its  Central  Pesticides  Board,  as 
well  as  the  Madhya  Pradesh  state  govern- 
ment. 

Just  what  Union  Carbide  disclosed  about 
the  hazards  of  MIC  production  when  it  ap- 
plied a  dozen  years  ago  is  unclear.  The  ap- 
plication predated  India's  air  and  water  pol- 
lution laws.  Also  unclear  Is  how  much  scru- 
tiny the  central  Government  gave  the  appli- 
cation. 

"This  is  a  big  weakness  in  the  process." 
said  a  former  official  oi  the  Department  of 
Industry  in  New  Delhi.  "The  depth  of  scru- 
tiny is  so  shallow  and  so  superficial.  I  would 
not  be  at  all  surprised  if  they  did  not  realize 
what  it  was  about,  and  just  said  it  would 
generate  employment  in  Madhya  Pradesh." 

Even  so,  an  official  of  the  Madhya  Pra- 
desh department  oi  industries  said  there 
wree  some  in  the  department  who  objected 
to  the  plant  location.  But.  be  added,  they 
were  overruled  by  nontechnical  people  and 
the  plant  applications  were  recommended  to 
the  cental  Govennnent. 

"It  is  not  carbide's  fault."  he  said  "We  did 
not  tell  them  what  to  do.  They  never  re- 
fused to  Install  what  we  asked.  They  were 
never  advised  what  was  needed." 

Under  current  central  Government  rules, 
all  letters  of  intent  to  issue  an  industrial  li- 
cense to  a  company  with  foreign  collabora- 
tion require  the  company  to  take  "adequate 
steps"  to  prevent  air.  water  and  solid  pollu- 
tion, as  well  as  "adequate  industrial  safety 
measures"  to  the  satisfaction  of  the  state 
government  involved. 

The  letter  also  stipulates  that  no  new  or 
expanded  industrial  activity  should  take 
place  within  the  urban  limits  of  cities  of 
over  one  million  or  within  the  municipal 
limits  of  cities  over  500,000  population.  Bho- 
pal's  population  today  is  estimated  at 
800,000. 

Only  last  June  21,  less  than  six  months 
before  the  accident*  the  Ministry  of  Indus- 
try in  New  Delhi  ordered  that  no  license 
should  be  granted  unless  the  state  director 


of  industries  confirmed  that  the  site  has 
been  "approved  from  the  environmental 
angle." 

But  none  of  this  was  in  place  in  1975, 
when  the  plant  got  its  license. 

Once  licensed  by  the  central  Government, 
the  Carbide  factory  was  theoretically  moni- 
tored by  the  state  government  under  four 
main  national  kws  the  Factories  Act  of 
1948.  the  Insecticides  Act  of  1968,  the  Water 
Act  of  1974  and  the  Air  Act  of  1983. 

Thug-far,  the  Madhya  Pradesh  govern- 
ment has  placed  the  burden  of  blame- on  its 
labor  department,  which  enforces  the  Fac- 
tories Act.  aimed  mainly  at  providing  safe 
working  conditions  for  plant  workers,  rather 
than  protecting  the  general  public. 

The  dismissal  of  the  chief  factory  inspec- 
tor, Mr.  Tyagi,  has  incensed  the  factory  in- 
spectors' office,  based  in  Indore.  120  miles 
southwest  of  Bhopal. 

Mr.  Tyagi  declined  to  comment,  but  an- 
other member  of  the  inspectors'  office  de- 
scribed the  conditons  under  which  factory 
inspectors  must  operate  in  Madhya  Pradesh 
with  the  proviso  that  he  not  be  identif ed. 

Each  inspector,  he  said,  has  responbility 
for  more  than  150  factories,  triple  the 
standard  recommended  by  the  International 
Labor  Organization. 

Each  is  given  a  quota  of  400  inspections  a 
year,  to  be  done  in  only  200  or  so  working 
days.  Moreover,  he  added,  they  are  expected 
to  travel  about  this  large  state  by  public 
transportation. 

"Factories  are  almost  always  located  out- 
side of  cities,**  he  said.  "Often  we  must  ask 
for  a  car  from  the  factory  owner  to  get 
there.  We  go  in  his  vehicle,  and  then  some- 
times we  must  prosecute  him." 

Frequent  requests  or  better  support  from 
the  state  government  have  gone  unheeded, 
the  staff  member  said.  They  have  no  hy- 
giene laboratory  and  few  instruments. 

"We  don't  even  have  instruments  to  col- 
lect samples,"  he  said.  "All  we  can  say  is 
there  is  dust  and  you  stop  it.  It  is  very  diffi- 
cult to  prove  in  a  court  of  law  because  we 
don't  know  what  the  normal  level  is.** 

Moreover,  inspectors  have  little  authority 
to  order  that  unsafe  conditions  be  remedied. 
apart  from  going  to  court.  That  process- 
often  takes  years  and  then  the  fines  are 
minimal.  The  official  recalled  a  recent  case 
In  which  factory  managers  were  fined  2.50 
rupees  each,  or  20  cents,  for  each  infraction. 

Much  of  the  machinery  purchased  by  tex- 
tile, cement  and  other  factories  in  the  state 
is  antiquated  and  cheaply  made,  he  said, 
and  management  usually  tries  to  get  away 
with  whatever  it  can.  The  inspector  comes 
into  the  picture  only  after  production  has 
begun. 

The  Indian  Factories  Act  explicitly  au- 
thorizes the  individual  states  to  make  rules 
requiring  written  previous  permission  from 
the  chief  inspector  off  actories  before  a  fac- 
tory site  is  chosen  and  construction  begun. 
More  than  36  years  after  the  act  was  passed, 
the  Madhya  Pradesh  government  has  still 
not  written  such  rules. 
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"The  industries  department  never  tells 
the  factories  they  must  get  a  license  from 
us,"  the  staff  member  of  the  inspectors' 
office  said.  "We  must  tell  them." 

As  for  Union  Carbide,  he  said  that  by 
comparison  to  the  safety  violations  commit- 
ted by  other  plants  in  the  state.  Carbide  was 
considered  almost  a  model  citizen.  It  had 
only  one  fatal  accident  in  recent  years, 
while  one  steel  plant  had  25  in  one  year  and 
deaths  were  common  in  other  plants,  he 
said. 

Carbide    was    never    prosecuted    for    its 


Since  the  MIC  unit  opened  in  1980,  the 
factory  inspectors  did  peric  dically  check  the 
three  MIC  storage  tanks. 

But  they  did  not  have  the  proper  equip- 
ment, so  they  relied  on  ultrasonic  tests  per- 
formed by  the  company  itself.  The  inspec- 
tors also  checked  to  determine  that  the 
safety  valves  on  the  tanks  would  open  to  re- 
lease gas  in  case  of  a  pressure  buildup. 

The  official  noted  with  an  ironic  smile 
that  they  worked  all  too  well  Dec.  3. 

After  the  fatal  accident  on  Dec.  24.  1981. 
in  which  an  illiterate  worker  died  after 
taking  off  his  face  mask  when  splashed  with 
phosgene,  the  Central  Labor  Institute  in 
Bombay,  operated  by  the  New  Delhi  Gov- 
ernment, sent  an  investigator. 

The  director  of  the  institute,  the  official 
said,  concluded  that  the  plant's  safety 
equipment  was  of  international  standards 
and  that  the  plant  posed  no  significant 
problem. 

Nonetheless,  the  death  of  the  worker, 
Ashraf  Mohammad  Kahn,  prompted  an  in- 
vestigation by  the  state  labor  department.  It 
appointed  Dr.  S.  Siddiqui,  a  professor  at  the 
local  science  college,  Vigyan  Mahavidyalaya, 
on  Feb.  10,  1982. 

He  delivered  his  report  on  March  5,  1984, 
and  it  concluded  that  the  worker  died  from 
his  own  mistake,  but  also  that  there  was 
poor  coordination  between  the  production 
and  the  maintenance  staff,  which  allowed 
him  to  open  a  pipe  that  was  not  cleared  of 
deadly  phosgene. 

The  Siddiqui  report  went  unattended  by 
the  state  labor  department  for  seven 
months.  Even  a  reminder  from  the  Chief 
Minister  on  Dec.  11,  more  than  one  week 
after  the  Dec.  3  leak,  brought  no  immediate 
response,  according  to  his  office,  and  the 
matter  remained  "inert"  for  more  than  a 
week  more. 

For  that,  several  officials  of  the  labor  de- 
partment, including  its  secretary.  Arun 
Kumar,  were  suspended. 

The  current  secretary  of  both  the  state 
labor  and  industries  departments  is  Manish 
Bahal.  He  declined  substantive  comment  on 
allegations  of  lapses  in  his  departments, 
saying  he  did  not  want  to  pre-empt  the  judi- 
cial inquiry. 

But  he  said  the  manufacturing  process 
was  left  to  companies.  "We  are  not  there  to 
check  manufacturing,"  he  said.  "We  are  not 
there  to  run  the  factory." 

An  inquiry  into  Mr.  Khan's  death  was  also 
undertaken  by  the  state  agriculture  depart- 


ment in  1982  at  the  request  of  his  brother. 
The  inquiry  was  completed  last  summer  and 
reached  conclusions  similar  to  those  of  Pro- 
fessor Siddiqui.  But  no  action  was  taken 
until  after  the  disaster  in  December. 

The  spokesman  for  Chief  Minister  Singh, 
Sudeep  Banerjee.  said  the  state  planned 
soon  to  prosecute  Union  Carbide  under  the 
Pesticides  Act,  which  gives  the  states  au- 
thority to  protect  workers  involved  in  the 
manufacture,  formulation,  transportation, 
distribution  and  application  of  pesticides. 

Neither  did  the  environmental  authorities 
pay  close  attention  to  the  plant.  When  the 
MIC  unit  was  added  in  1980,  the  plant  was 
required  to  build  a  22-acre  solar  evaporation 
pond  for  its  toxic  waste,  so  that  its  toxic  ef- 
fluent was  theoretically  nil. 

In  fact,  since  the  factory  was  running  at 
only  30  percent  of  capacity,  its  production 
of  waste  was  much  less  than  expected. 

PLANT'S  POLLUTION  NOT  CONSIDERED  MAJOR 

But  the  state  pollution  control  board  did 
raise  objections  about  the  discharge  from 
Carbide's  storm  drain,  which  emptied  into  a 
drainage  ditch  outside  the  plant, 

Monthly  samples,  tested  for  biological 
oxygen  demand,  pH  relative  acidity  and 
other  indicators,  showed  it  to  be  polluted, 
though  the  board  never  tested  it  for  toxici- 
ty, a  board  worker  said. 

The  worker  said  the  plant  was  "given  one 
or  two  reminders,  but  they  never  did  any- 
thing about  it."  He  said  the  plant's  own  data 
almost  always  was  below  the  acceptable 
levels. 

Compared  with  the  extensive  pollution 
caused  by  other  industries,  the  drain  was 
"not  considered  a  major  problem."  he  said, 
and  no  court  action  was  taken. 

Still,  a  few  years  ago,  several  animals  died 
near  the  Carbide  drain.  The  company  paid 
the  owners,  and  there  was  little  further 
worry  about  it. 

"After  that  it  became  routine  that  if  an 
animal  died  of  old  age  the  owner  would 
throw  it  in  the  effluent  and  ask  Carbide  for 
money,"  the  pollution  worker  said. 

The  state  air  and  water  pollution  control 
board  operates  with  a  staff  of  262  in  five  re- 
gional offices,  with  a  laboratory  here  in 
Bhopal.  It  is  charged  with  monitoring  "out- 
lets for  sewage  of  trade  effluent"  into 
streams  and  wells. 

This  means  it  must  regularly  cover  not 
not  only  200  major  and  medium-sized  indus- 
tries but  also  90,000  smaller  ones-  as  well  as 
municipal  waste  discharge. 

Moreover,  unlike  environmental  agencies 
in  the  United  States,  the  board  has  no  au- 
thority to  order  a  polluter  to  desist.  It  must, 
like  the  factory  inspectors,  go  through  a 
long  court  procedure. 

A  Bhopal  journalist,  Raajkumar  Keswani, 
had  been  warning  of  potential  disaster  at 
the  plant  in  his  now  defunct  Hindi  weekly. 
Rapat. 

These  warnings,  along  with  complaints 
from  unions  representing  Carbide  workers, 
resulted  in  a  debate  in  the  Madhya  Pradesh 
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legislative  Assembly  on  Dec  21,  1982. 

One  member  suggested  that  the  plant 
should  be  moved  to  a  "safer  place." 

With  Chief  Minister  Singh  present,  the 
then  state  labor  minister.  Tara  Singh 
Viyogi,  gave  this  response: 

"Mr.  Speaker,  this  plant  was  established 
here  in  1969  with  an  investment  of  250  mil- 
:  lion  rupees  [$20  million  at  current  rates].  It 
is  not  a  small  piece  of  a  stone  that  I  can 
shift  from  one  place  to  another." 

He  added,  "There  is  no  danger  to  the  city, 
nor  do  I  find  any  symptoms  of  it." 

Mr.  Viyogi,  now  a  textile  labor  union 
leader  in  Gwalior,  about  200  miles  north  of 
Bhopal,  denied  in  an  interview  any  responsi- 
bility for  the  accident. 

"I  never  imagined  it,"  he  said.  "It  was 
beyond  my  thinking  that  it  could  happen." 

He  said  he  had  personally  visited  the 
plant  three  times  and  was  satisfied  with  its 
safety  measures,  feeling  that  any  leak  could 
be  stopped— if  the  measures,  he  said,  were 
used  properly. 

"My  information  was  not  wrong,"  he  said. 
"What  I  said  at  the  time  was  that  if  the  in- 
struments worked  properly  and  they  used 
them  properly,  it  would  have  stopped  the 
leak."  

[From  the  New  York  Times,  Feb.  3,  1985] 

The  Disaster  in  Bhopal:  Lessons  for  the 

Future 

(By  Stuart  Diamond) 

Bhopal,  India.— In  this  teeming  central 
Indian  city  where  an  industrial  gas  leak  in 
December  killed  more  than  2.000  people, 
the  problems  and  dilemmas  faced  by  multi- 
national companies  in  developing  countries 
come  into  sharp  focus. 

Vendors  sell,  dried  cow-dung  for  fuel  while 
nearby  factories  install  automated  solar- 
energy  devices.  A  business  executive  does  fi- 
nancial statements  on  a  computer  while  out- 
side his  window  two  men  clothed  in  little 
more  than  rags  try  to  push  a  rice-laden 
wooden  cart  out  of  a  drainage  ditch. 

At  the  airport  on  the  edge  of  town,  a  jet 
lands  on  a  wavy  asphalt  runway;  the  lug- 
gage is  sometimes  carried  away  on  a  cart 
pulled  by  a  bullock.  A  new  television  trans- 
mission tower  looms  over  the  countryside:  in 
front  of  it,  a  woman  In  a  sari  carries  gravel 
for  construction  In  a  bas>K.cl  on  her  head. 

OLD  WAYS  NOT  REPLACED 

The  advances  that  have  made  India  an  in- 
dustrial power  have,  in  most  areas,  not  re- 
placed previous  methods.  Instead,  the  new 
technology  forms  a  veneer  on  a  continuum 
of  life  styles  and  perceptions  that  stretch 
into  the  past. 

In  this  setting,  the  Union  Carbide  Corpo- 
ration and  its  Indian  affiliate,  Union  Car- 
bide India  Ltd.,  built  in  Bhopal  a  complex 
pesticide  factory  where,  on  Dec.  3,  a  leak  of 
methyl  isocyanate  caused  the  worst  indus- 
trial accident  in  history.  In  addition  to  those 
killed.  200,000  people  were  injured. 

The  accident,  many  Indian  technological 
experts  and  others  say,  has  raised  questions 


about  doing  business  In  the  third  world— not 
only  for  the  multinational  companies  but 
for  the  host  countries  as  well. 

'A  LOT  OF  RISKS' 

"Western  technology  came  to  this  country 
but  not  the  infrastructure  for  that  technol- 
ogy," said  Dr.  S.R.  Kamat,  a  prominent 
Bombay  expert  on  industrial  health  and  the 
hazards  of  development. 

"A  lot  of  risks  have  been  taken  here,"  he 
said.  "Machinery  is  outdated.  Spare  parts 
are  not  included.  Maintenance  is  inad- 
equate. Bhopal  is  the  tip  of  an  iceberg,  an 
example  of  lapses  not  only  in  India  but  by 
the  United  States  and  many  other  coun- 
tries." 

Since  the  accident,  scientists.  Government 
officials,  policy  makers,  medical  experts, 
cultural  specialists  and  business  leaders— in- 
cluding officials  from  Union  Carbide— have 
converged  on  the  city  to  glean  the  lessons  of 
Bhopal.  The  city,  they  say.  has  become  a 
laboratory  for  the  study  of  how  industrial 
companies  can  better  conduct  business  in 
the  third  world— and  what  steps  might  be 
taken  to  avoid  a  repetition  of  what  hap- 
pened here. 

Interviews  with  more  than  a  hundred  spe- 
cialists, officials,  residents  of  Bhopal  and 
others  suggest  that  several  lessons  have  al- 
ready begun  to  emerge.  These  are  some  of 
the  issues  being  discussed: 

Hazardous  facilities  often  pose  added  risks 
in  developing  nations,  where  skilled  labor 
and  public  understanding  are  often  lacking. 
Special  training  is  needed  to  compensate  for 
these  extra  risks. 

Public  education  is  critical  in  developing 
countries,  where  people  often  do  not  under- 
stand the  hazards  of  toxic  substances.  Re- 
peated drills  and  clear  warning  signals  are 
needed. 

The  more  rural  areas  of  the  developing 
world  should  not  be  used  to  test  complex 
new  technology. 

A  sense  of  urgency  about  all  safety  prob- 
lems and  attention  to  worst-case  possibili- 
ties-routine in  industrial  countries  but 
often  net  transferred  to  developing  coun- 
tries- -should  be  part  of  worker  training,  es- 
pecially in  plants  with  a  high  turnover  of 
personnel. 

The  company  headquarters  should  audit 
its  plants  in  developing  countries  frequent- 
ly, perhaps  more  often  than  it  audits  plants 
at  home. 

Sophisticated  backup  safety  systems, 
often  installed  in  industrial  nations,  are 
needed  to  compensate  for  lapses  in  training 
and  staff  in  developing  nations,  where  they 
are  needed  more. 

Company  executives  should  be  technical- 
ly—not just  administratively— trained  in 
businesses  that  use  toxic  materials;  such 
training  can  compensate  for  a  lack  of  tech- 
nical know-how  in  the  local  plant  staff. 

Many  areas  of  the  developing  world  are 
growing  rapidly  and  without  zoning  laws. 
Suitable  buffers  should  be  placed  around 
the  factory  to  prevent  the  dangers  of  crow* 
ing. 
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Cultural  differences  between  foreign  and 
host  countries  should  be  considered.  If  pre- 
ventive maintenance  is  a  new  eoncept  it, 
shoukUbe  more  thoroughly  taught.     v:.  . 

Host  governments  should  closely  and  con- 
tinually inspect  hazardous  factories  and 
their  managements,  enforcing  strict  and 
quick  sanctions  for  safety  lapses. 

In  making  agreements  with  multinational 
companies,  the  governments  of  developing 
countries  should  consider  only  those  tech- 
nologies that  can  be  safety  handled  in  the 
long  run.  It  may  be  necessary  to  change 
laws  that  mandate  turning  factories  over  to 
local  control  completely. 

INDIA  IS  STILL  EAGER  TO  INCREASE  TECHNOLOGY 

Many  technological  experts  note  that 
India  has  tried  to  use  new  technology  to 
solve  its  problems  of  food  and  medical  care 
and  that  companies  such  as  Union  Carbide 
have  been  well-regarded  as  helping  India  to 
achieve  those  goals. 

Thus,  despite  the  anger  generated  by  the 
Bhopal  accident,  it  is  clear,  they  say,  that 
multinationals  do  not  face  wholesale  expul- 
sion from  India— although,  there  is  talk, 
among  state  and  central  Government  offi- 
cials of  nationalizing  the  Bhopal  plant, 
which  Is  on  Government-leased  land. 

And  while  there  have  been  official  state- 
ments that  the  Bhopal  plant  will  not  again 
make  hazardous  materials,  many  here  be- 
lieve that  the  plant  will  reopen.  The  jobs 
are  needed  in  a  country  where  unemploy- 
ment is  high  and  there  is  no  welfare  system; 
those  without  jobs  often  must  beg  or  face 
starvation. 

'"People  here  say:  'We  have  already  lost 
2,000*  lives.  Must  we  lose  2,000  jobs  too?" 
said  Paul  Shrivastava,  a  native  of  Bhopal 
and  an  associate  professor  of  management 
at  the  New  York  University  Graduate 
School  of  Business  Administration,  who  re- 
turned home  to  study  the  accident. 

Officials  in  India  note  that  multinational 
companies  provide  the  country  with  tech- 
nology, skill,  eapital  and  equipment  that 
might  otherwise  take  years  to  develop  indig- 
enously. The  Government,  they  say,  is  keen 
to  continue  joint  ventures  between  Indian 
interests  and  foreign  companies. 

India  and  other  countries  provide  multina- 
tional companies  with  benefits  in  return,  ac- 
cording to  a  wide  variety  of  studies  in  the 
United  States.  The  companies  have  gained 
large  new  markets  and-  have  often  been  able 
to  produce  products  inexpensively  because 
of  a  cheap  labor  force  and  fewer  require- 
ments to  install  expensive  environmental 
and  worker-protection  equipment,  those 
studies  said. 

In  December,  the  Government  approved 
194  projects  between  Indian  and  foreign 
companies,  according  to  the  Indian  Invest- 
ment Center,  a  Government-sponsored 
group  that  tries  to  encourage  investment. 

Those  included,  it  said,  47  from  the 
United  States,  the  most  of  any  eountry.  The 
projects  involved  production  of  batteries, 
computer  parts,  steam  turbines,  oil-drilling 
tools  and  even  a  plant  to  make  phosgene.  & 


poison  that  is  used  in  making  methyl  iso- 
cyanate,  or  MIC. 

In  the  last  two  years,  agreements  have 
been  reached  for  four  new  Union  Carbide 
plants:  a  battery  plant;  one  to  produce  calci- 
um carbide,  which  is  used  in  making  battery 
materials;  one  to  bottle  specialty  gases  such 
as  helium  and  argon,  and  one  to  make 
equipment  that  separates  oxygen  from  the 
atmosphere  for  bottling. 

TECHNOLOGY  SPREAD  THIN  ON  AN  ANCIENT 
CULTURE 

There  are  many  success  stories  of  ad- 
vanced technology  in  India,  many  specialists 
say.  The  country's  airlines  run  a  busy  and 
virtually  accident-free  schedule,  nuclear  re- 
actors supply  electricity.  Indian  scientists 
and  engineers  do  advanced  research,  in 
chemistry,  physics  and  biotechnology. 

The  country  has  the  third-largest  number 
of  technical  students  in  college  in  the  world, 
after  the  United  States  and  the  Soviet 
Union,  according  to  a  United  Nations  study 
two  years  ago. 

But  the  country  has  750>  million  people 
and  many  technological  industries  to  sup- 
port, the  Indian  experts  say.  The  consider- 
able technical  skill,  they  say,  is  spread  thin. 

A  recent  study.  "Multinationals  and  Self- 
Relianee,"  by  the  Indian  Institute  of  Public 
Administration  in  New  Delhi  found  that  of 
1,695  top  employees  at  seven  leading  foreign 
drug  companies  here,  more  than  a  quarter 
were  only  high  school  graduates. 

The  new  Prime  Minister,  Rajiv  Gandhi, 
has  said  that  he  wants  more  technology  to 
help  his  country  develop.  Last  month  a 
study  by  the  Birla  Institute  of  Scientific  Re- 
search, a  respected  private  research  unit, 
concluded  that  the  growth  of  India's  tech- 
nological progress  was  much  less  than  that 
in  many  other  countries.  It  said  India  had 
the  financial  resources  to  grow  faster. 

Dr.  Shrivastava.  the  New  York  University 
professor,  said  the  ability  to  handle  new 
technology  here  is  more  a  question  of  train- 
ing and  management  than  basic  ability  and 
discipline. 

"Much  more  attention  must  be  paid  to  the 
support  systems  for  new  technology  and  the 
culture  in  which  it  exists  before  the  tech- 
nology is  located  here,"  he  said. 

Bhopal  has  grown  swiftly  since  it  was 
made  the  capital  of  the  state  of  Madhya 
Pradesh  in  1956.  But  there  is  only  one  tele- 
phone for  every  thousand  people,  according 
to  state  officials;  most  of  the  population  has 
running  water  for  only  a  few  hours  a  day, 
and  there  are  few  street  signs,  traffic  lights, 
washing  machines,  hair  dryers,  computers 
or  automated  equipment  of  any  kind. 

On  the  narrow,  crowded  streets  of  Bho- 
pal's  old  city,  2,000  years  of  civilization  fight 
for  space.  Cows,  goats,  scooters,  buses,  cars, 
carts,  bicycles,  water  buffalo,  three-wheeled 
taxis,  horse-drawn  carriages,  men-  in  busi- 
ness suits  and  women  In  tribal  dress  travel 
in  both  directions  on  12-foot-wide  thorough- 
fares hemmed  in  by  shops  with  wares  in  the 
line  of  traffic. 

When  Union  Carbide  decided  to  build  a 
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factory  in  Bhopal,  many  people  familiar 
with  its  development  say,  the  city  was  a 
technological  ingenue. 

"When  we  set  up  this  plant,  we  used  work- 
ers just  out  of  the  agricultural  age,"  said 
Kamal  K.  Pareek,  the  senior  project  engi- 
neer during  the  building  of  the  factory's 
MIC  facility  in  the  late  197(Ts.  "You  just 
can't  afford  to  do  anything  wrong  in  a  facto- 
ry like  this.  There  are  safety  devices,  but  a 
high  level  of  skill  and  understanding  is 
needed  to  use  them  properly. 

"What  we  needed,"  he  continued,  "were 
people  who  had  grown  up  with  technology, 
not  workers  who  have  had  technology  im- 
posed on  them  by  economic  circumstances." 

He  and  other  technology  experts  said 
there  was  a  big  difference  between  someone 
educated  in  sciences  and  someone  who  has 
grown  up  understanding  teciinology. 

"People  here  have  the  ability  to  operate 
by  rote,  and  the  capacity  for  providing  rote 
skills  exists,"  Dr.  Shrivastava.  said.  "But 
that  is  not  the  same  as  saying  that  new 
technology  can.  be  handled  in  all  its  dimen- 
sions." 

Key  among  the  problems  is  the  laek  of 
emphasis  on  preventive  maintenance,  the 
Indian  technological  experts  said.  "The  idea 
of  spending  money  now  to  save  money  later 
is  a  concept  completely  alien  in  what  is  basi- 
cally a.  subsistence  economy."  said  Kiran 
Rana.  a.  chemical  engineer  and  native  of 
Kashmir  in  northern  India  who  now  lives 
and  works  in  the  United  States. 

"We  Indians  start  very  well,"  Mr.  Pareek 
said,  "but  we  are  not  meticulous  enough  to 
follow  up  adequately." 

ACCtDDTT  MAT  CHOBGB.  GOALS  FOR  TECHNOLOGY 

Officials  here  say  that  because  of  the  acci- 
dent they  will  more  closely  match  what 
multinationals  have  to  offer  with  the  needs 
of  the  country.  And  particularly  for  toxic 
industries,  they  say,  there  will  be  much 
more  examination  of  each  plan  from  both 
the  supply  and  the  operational  veiwpoirv-s. 

"Concern  about  hazards  will  be  a  major 
part  of  the  scrutiny  of  new  proposals  from 
now  on,  particularly  when  chemical  proces- 
sors are  Involved,'*  said  L.K.  Jha,  a  Govern- 
ment economist  and  former  industrial  advis- 
er to  the  Prime  Minister. 

"We  have  the  technical  capability  to 
handle  any  kind  of  technology,"  he  said, 
"but  we  must  insure  that  the  more  hazard- 
ous kinds  are  handled  only  by  the  most 
competent  people  and  not  in  a  routine  fash- 
ion."        ^ 

He  added  that  training  levels  for  complex 
industrial  plants  had  been  inadequate,  par- 
ticularly for  low-level  employees.  Govern- 
ment inspections,  he  said,  will  be  increased. 

Such  vigilance,  many  Indian  officials  and 
experts  say,  is  long  overdue.  India  has  ade- 
quate environmental  protection  laws  on  the 
books,  they  say.  but  the  laws  have  often  not 
been  enforced. 

Since  the  accident,  many  experts  here 
have  begun  to  question  whether  the  Bhopal 
pesticide  plant  and  other  enterprises  like  it 


really  perform  the  service  that  was  specified 
under  agreements  with  the  Government  al- 
lowing them  to  operate  here:  to  transfer 
technological  know-how  to  India. 

"An  unfortunate  assumption  has  been 
made— that  when  technology  arrives  here,  it 
is  transferred."  said  S.K.  Goyal,  head  of  the 
Corporate  Studies  Group,  a  Government- 
sponsored  New  Delhi  University  unit  that 
studies  corporate  responsibility. 

"We  are  finding  that  the  technology  often 
just  gets  transferred  to  the  premises  of  the 
subsidiary,  not  into  the  society  as  a  whole," 
he  said,  "it  stays  within  the  walls  of  the  fac- 
tory." 

Moreover,  Indian  experts  are  now  saying, 
most  of  India  is  still  rural  and  thus  requires 
a  different  kind  of  technology  than  that 
which  multinational  corporations  have  pro- 
vided in  the  past.  What  is  needed,  they  say, 
is  smaller-scale  technology  that  is  appropri- 
ate to  small  rural  businesses  and  does  not 
disrupt  the  social  and  cultural  norms. 

This  idea,  called  "appropriate  technolo- 
gy." is  a  subject  of  dispute  among  specialists 
who  are  trying  to  help  developing  countries 
progress.  On  the  one  side  are  those  who 
argue  that  the  smaller,  less-efficient  tech- 
nologies are  less  disruptive  to  local  values; 
the  other  group  says  that  such  a  path  is  too 
slow  and  will  not  appreciably  raise  the 
standard  of  living  of  the  people  as  much  as 
is  possible  with  industrialization  and  high 
technology. 

Some  Indian  technology  officials  contend 
that  there  is  too  much  emphasis  on  high- 
powered  goods  and  services  while  much  of 
the  country  needs  simple  conveniences  of 
life,  such  as  a  pulley  to  draw  water  from 
wells  and  a  simple  stove  made  from  metal 
drums.  Millions  of  people  with  such  needs, 
they  say.  live  in  places  like  Bhopal,  where 
new  technology  has  not  yet  been  integrated 
into  the  existing  culture. 

Some  also  question  whether  the  issues 
raised  by  the  disaster  will  bring  effective 
action. 

"This  was  a  tragic  accident,"  said  K.L. 
Sahu,  who  collects  official  statistics  on 
births,  deaths,  diseases  and  other  aspects  of 
life  in  Bhopal  and  the  surrounding  districts 
from  a  small  government  office  in  the  city. 

"But  industrial  countries  like  yours,"  he 
said,  "may  be  more  upset  than  people  here. 
Two  thousand  people  died  in  one  place,  but 
many  more  people  die  in  smaller  accidents. 

"It  will  take  a  year  or  so,"  he  added,  "for 
this  tragedy  to  be  washed  from  the  minds  of 
the  people.  After  that,  many  of  the  things 
we  talk  about  now  may  be  forgotten." 

Mr.  BYRD.  Mr.  President,  I  want  to 
express  my  support  for  the  amend- 
ment offered  by  the  distinguished 
Senator  from  New  Jersey  and  I  am 
pleased  to  join  him  in  cosponsoring 
this  amendment.  This  amendment  ad- 
dresses the  fundamental  issue  of  im- 
proving community  planning  and 
emergency  response  efforts  in  the 
event  of  a  toxic  release  into  the  envi- 
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ronment. 

-  The  need  to  improve  community 
planning^and,  emergency  response  pro^' 
cedures  "has  been  underscored"  by  the 
Bhopal  disaster  and  the  recent  chemLr 
cal  releases  -ifl  this  country,  such  as 
the  August  11,  1985  aldicarb  oxime  rer 
lease  in  Institute,  WV.  While  the  re- 
sponsibility for  emergency  prepared- 
ness and  response  planning  and  imple- 
mentation rests  primarily  with  the 
States  and  local  governments,  this 
amendment  provides  for  improved  in- 
tegration of  planning  and  emergency 
response  efforts  between  a  facility  and 
a  community  and  for  appropriate  Fed- 
eral technical  assistance  through  the 
national  response  team.  Through  such 
improvement  we  can  insure  increased 
public  health  and  safety. 

In  addition,  this  amendment  re- 
quires immediate  notification  to  the 
National  Response  Center  of  toxic  re- 
leases and  follow  up  notification  of  ac- 
tions taken  to  respond  to  and  contain 
a  release  to  all  appropriate  authori- 
ties. The  delays  in  emergency  response 
procedures  constitute  a  major  public 
health  threat.  Such  a  requirement  as 
contained  in  this  amendment  is  essen- 
tial to  the  protection  of  the  general 
public. 

There  are  over  11,000  chemical 
plants  in  this  country.  Many  of  these 
plants  are  in  or  near  major  population 
centers.  While  the  prevention  of  toxic 
chemical  releases  must  remain  a  pri- 
mary concern,  without  a  well-prepared 
emergency  response  system,  the 
health  and  lives  of  large  segments  of 
the  public  may  be  endangered.  This 
amendment  will  improve  the  develop- 
ment of  community  emergency  plans 
and  the  ability  to  implement  such 
emergency  response  procedures  in  the 
event  of  a  toxic  release. 

I  wish  to  commend  my  distinguished 
colleague  from  New  Jersey  for  his  fine 
efforts  on  this  issue.  I  am  pleased  to 
support  this  amendment. 

Mr.  STAFFORD.  Mr.  President.  I 
congratulate  the  most  able  and  distin- 
guished Senator  from  New  Jersey  for 
his  amendment,  which  I  am  pleased  to 
support,  and  I  ask  unanimous  consent 
that  I  be  added  as  a  cosponsor  for  the 
amendment,  as  well  as  Senators  Byrd 
and  Rockefeller. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  this 
amendment  would  require  facilities 
that  handle  certain  extremely  hazard- 


ous chemicals  to  notify  local  emergen- 
cy response  officials  that  they  do  so, 
and  to  inform  these  officials  of  the 
health  hazards  posed  by  the  chemical 
and  of  appropriate  response  actions  in 
the  event  of  an  accident.  It  also  re- 
quires these  facilities  to  let  local  offi- 
cials know  when  they  do  have  an  acci- 
dent. 

The*  amendment  places  correspond- 
ing duties  on  local  officials  to  develop 
emergency  response  plans. 

Mr.  President,  these  requirements 
are  not  unduly  burdensome,  and  they 
will  help  protect  the  public  from  seri- 
ous chemical  accidents. 

I  urge  my  colleagues  to  support  this 
amendment  and,  Mr.  President,  for 
the  majority  I  am  prepared  to  accept 
it. 

Mr.  LAUTENBERG.  I  thank  the 
manager  of  the  bill. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  638)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  LAUTENBERG.  I  move  to  lay 
that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.   STAFFORD.   Mr.   President.   I 
believe  we  are  now  prepared  if  the 
Senator  from  Montana  wishes  to  offer 
an  amendment  that  we  understand  he 
has. 

AMENDMENT  NO.  639 

Mr.  BAUCUS.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  bill  clerk  read  as  follows: 

The  Senator  from  Montana  [Mr.  Baucus], 
for  himself,  Mr.  Stafford.  Mr.  Bentsen,  and 
Mr.  Glenn,  proposes  an  amendment  num- 
bered 639. 

Mr.  BAUCUS.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Tha  amendment  reads  as  follows: 

Page  87,  line  16,  delete  the  closed  quota- 
tions. 

Page  87.  after  16,  insert  the  following: 

"(d)(1)  This  subsection  applies  to  facili- 
ties— 

"(A)  which  as  of  July  1,  1985.  were  not  in- 
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eluded  on,  or  proposed  for  inclusion  on,  the 
National  Priorities  List;  and 

"(B)  at  which  special  study  wastes  de- 
scribed in  sections  3001(b)(2)(B)  or  (3)(A)  of 
the  Solid  Waste  Disposal  Act  or  any  leach- 
ate  from  abandoned  mine  sites  are  present, 
including  any  such  facility  from  which 
there  has  been  a  release  of  a  special  study 
waste  or  leachate,  except  that  this  subsec- 
tion shall  not  apply  to  a  facility  which  does 
not  involve  the  presence  of  any  such  waste 
or  leachate  in  any  significant  quantity. 

"(2)  Pending  revision  of  the  hazard  rank- 
ing system  under  subsection  (c),  no  facility 
to  which  this  subsection  applies  may  be 
added  to  the  National  Priorities  List  unless 
the  Administrator  makes  the  following  spe- 
cific findings,  based  on  facility-specific  data: 

"(A)  as  to  the  status  of  studies  by  the  En- 
vironmental Protection  Agency  on  such 
Waste  under  the  Solid  Waste  Disposal  Act 
and  of  regulation  of  such  waste  under  sub- 
title C  thereof; 

"(B)  as  to  the  extent  to  which  the  hazard 
ranking  system  score  for  the  facility  is  af- 
fected by  the  presence  of  any  special  study 
waste  at,  or  any  release  from,  such  facility: 

"(C)  as  to  the  quantity,  toxicity,  and  con- 
centration of  hazardous  substances  that  are 
constitutents  of  any  speical  study  waste  at, 
or  release  from,  such  facility,  the  extent  of 
or  potential  for  release  of  such  hazardous 
constituents,  and  degree  of  risk  to  human 
health  or  the  environment  posed  by  the  re- 
lease of  such  hazardous  constituents  at  such 
facility:  Provided,  That  the  findings  in  this 
subparagraph  shall  be  based  on  actual  con- 
centrations of  hazardous  substances  and  not 
on  the  total  quantity  of  special  study  waste 
at  such  facility;  and, 

"(D)  that  based  on  the  findings  In  sub- 
paragraph (C),  the  degree  of  risk  to  human 
health  or  the  environment  posed  by  such  fa- 
cility is  equal  to  or  greater  than  the  risk 
posed  by  facilities  at  which  no  special  study 
waste  Is  present  and  which  are  proposed  for 
inclusion  on  the  National  Priorities  List. 
A  person  may  be  subject  to  liability  under 
sections  108  or  107  under  this  Act  for  any 
waste  or  release  referred  to  in  paragraph  (1) 
of  this  subsection  at  any  facility  to  which 
this  subsection  applies  only  if  the  specific 
findings  required  under  this  paragraph  with 
respect  to  that  facility  have  been  made  and 
such  suit  against  such  person  supports  each 
specific  finding  with  appropriate  facility- 
specific  data.  This  paragraph  shall  not 
apply  to  any  facility  that  is  included  on  the 
National  Priorities  List  pursuant  to  a 
hazard  ranking  system  revised  In  accordance 
with  subsection  (c)  so  as  to  incorporate  the 
factors  identified  in  subparagraphs  (C)  and 
(D)  of  this  paragraph. 

"(3)  Following  the  Administrator's  com- 
pletion of  the  applicable  special  waste  study 
required  under  section  8002(f),  (m),  (n),  (o). 
or  (p)  of  the  Solid  Waste  Disposal  Act,  and 
the  determination  required  under  section 
3001(b)(3)(C)  or,  in  the  case  of  a  special 
study  waste  described  in  section 
3001(b)(2)(B).  the  authorization  of  regula- 


tions by  Congress  pursuant  to  section 
3001(b)(2)(B)),  of  such  Act,  if  a  special  study 
waste  is  not  hazardous  waste  listed  under 
section  3001  of  the  Solid  Waste  Disposal 
Act,  the  waste  stream,  or  one  of  the  con- 
stituents thereof,  may  not  be  deemed  to  be 
a  hazardous  substance  unless  such  waste,  at 
the  facility  in  question,  has  one  of  the  char- 
acteristics identified  under  or  listed  pursu- 
ant to  section  3001  of  the  Solid  Waste  Dis- 
posal Act. 

"(4)  Nothing  in  this  subsection  shall  be 
construed  to  limit  the  authority  of  the  Ad- 
ministrator to  remove  any  facility  which  as 
of  July  1,  1985,  Is  included  on  the  National 
Priorities  List  from  such  List,  or  not  to  list 
any  facility  which  as  of  such  date  is  pro- 
posed for  inclusion  on  such  list. 

"(5)  Nothing  in  this  subsection  shall  be 
construed  to  limit  the  authority  of  the  Ad- 
ministrator or  the  Attorney  General  from 
seeking  abatement  of  an  imminent  and  sub- 
stantial endangerment  under  section 
106(a).". 

Mr.  BAUCUS.  Mr.  President,  I  rise 
today  to  offer  an  amendment  with  my 
distinguished  colleagues  from  Ver- 
mont [Mr.  Stafford],  Texas  [Mr. 
Bentsen],  and  Utah  [Mr.  Garn]  in  co- 
sponsoring  this  amendment  to  S.  51, 
the  Superfund  Improvement  Act  of 
1985.  This  amendment  adds  a  new  sub- 
section (d)  to  section  105  of  CERCLA, 
and  builds  upon  a  provision  already 
contained  in  section  120  of  S.  51. 

As  one  of  the  cosponsors  of  the 
amendment  which  was  adopted  by  the 
Environment  and  Public  Works  Com- 
mittee and  is  now  contained  in  section 
120  of  the  bill,  I  want  to  clarify  its 
background  and  intent.  I  also  want  to 
acknowledge  the  support  of  my  co- 
sponsor,  Senator  Domenici,  with 
whom  I  offered  the  amendment  in  the 
committee.  In  addition,  I  want  to  ex- 
plain in  some  detail  the  intent  and 
purpose  behind  the  related  "Special 
Waste  Findings"  amendment  that  is 
being  offered  by  Senators  Stafford 
and  Bentsen  and  on  behalf  of  myself 
and  other  members  of  the  Environ- 
ment and  Public  Works  Committee. 

SECTION  120— NATIONAL  CONTINGENCY  PLAN 
(HAZARD  RANKING  SYSTEM) 

The  purpose  of  section  120  of  the 
bill  is  to  assure  that  the  Environmen- 
tal Protection  Agency  undertakes  a 
systematic,  unbiased,  and  open  reas- 
sessment of  the  hazard  ranking  system 
[HRS]  which  it  currently  uses  to  de- 
termine the  sites  that  should  be  in- 
cluded on  the  national  priorities  list.  I 
am  concerned  that  the  current  hazard 

ranking  system  may  not  accurately 
assess  the  relative  degree  of  risk  to 
human  health  and  the  environment 
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posed  by  sites  and  facilities  subject  to 
review.  I  do  not  prejudge  that  ques- 
tion, but  I  do  think  EPA  needs  to  take 
a  very  hard  look  at  the  HRS  in  a 
formal  review  process,  and  the  com- 
mittee has  agreed. 

My  concern  arose  initially  after 
learning  of  a  report  by  TRC  consult- 
ants that  had  challenged  the  technical 
validity  of  the  EPA  hazard  ranking 
system— the  so-called  MITRE  model. 
While  I  cannot  say  whether  the  TRC 
consultants'  specific  critique  is  or  is 
not  technically  valid,  I  do  think  it 
raises  a  significant  number  of  poten- 
tially important  questions  about  the 
adequacy  of  the  present  hazard  rank- 
ing system  need  to  be  examined  care- 
fully in  an  open  process  that  takes 
into  account  public  comment. 

My  concern  has  deepened  upon 
learning  that  EPA  has  asked  MITRE— 
and  apparently  only  MITRE— to 
review  and  critique  the  TRC  report 
which  had  criticized  the  MITRE 
model.  This  hardly  seems  like  the  kind 
of  independent,  open-minded  review 
and  assessment  for  which  I  had  hoped. 

Thus,  I  think  more  than  ever  section 
120  needs  to  be  enacted.  There  are  sev- 
eral related  points  about  this  provision 
that  I  want  to  underscore. 

First,  this  provision  creates  a  nondis- 
cretionary  duty  for  the  Administrator 
to  act  within  12  months.  Likewise,  the 
amendments  of  the  hazard  ranking 
system  required  by  this  provision  must 
be  effective  within  18  months.  Both  of 
these  requirements  are  mandatory, 
not  merely  directive;  if  ignored  by 
EPA,  the  requirements  may  be  en- 
forced by  citizen  suit. 

Second,  the  provision  requires  that 
amendments  to  the  hazard  ranking 
system  be  adopted  in  accordance  with 
a  specified  informal  rulemaking  proce- 
dure. The  purpose  of  this  requirement 
is  to  assure  that  EPA  will  solicit,  seri- 
ously consider,  and  respond  thought- 
fully to  public  comment  on  the  inad- 
equacies of  hazard  ranking  system  and 
how  the  model  can  be  improved  to  ac- 
curately assess  the  relative  risks  posed 
by  hazardous  waste  sites  and  facilities. 

Third,  the  provision  requires  the  re- 
vised hazard  ranking  system  to  go  into 
effect  no  later  than  18  months  after 
this  bill  is  enacted.  This  means  that 
after  the  effective  date  of  the  revised 
hazard  ranking  system,  newly  listed 
sites  can  be  added  to  the  NPL  only  in 
accordance  with  the  revised  system.  In 
other  words,  once  it  is  in  effect  EPA 


may  not  disregard  the  new  HRS  or 
give  it  only  limited  weight  in  NPL  list- 
ing decisions.  The  Agency  must  list 
higher  ranked  sites  in  preference  to 
lower  ranked  sites  under  the  amended 
system. 

Fourth,  the  existing  hazard  ranking 
system  would  continue  in  effect  until 
the  revised  system  is  in  place.  Thus, 
the  provision  should  not  disrupt 
progress  to  clean  up  existing  NPL  sites 
or  preclude  EPA  from  listing  new  sites 
in  the  interim  until  the  HRS  is  revised 
as  required  by  section  120  of  the  bill. 

"SPECIAL  WASTE  FINDINGS"  AMENDMENT 

Since  the  committee  reported  out  its 
"Superfund  Improvement  Act  of 
1985,"  several  concerns  have  been 
raised  that  have  convinced  me  and  my 
colleagues  on  the  committee  that  addi- 
tional amendments  are  needed. 

First,  some  of  those  who  reviewed 
section  120  of  the  bill  expressed 
dismay  that  the  final  sentence  of  new 
section  105(c)  of  the  act  might  be  con- 
strued to  require  EPA  to  continue  to 
use  the  present  HRS  without  any  revi- 
sion for  18  months.  This  was  not  the 
intent  at  all.  The  intent  was  only  to 
allow  EPA  to  continue  to  use  that 
system— or  to  modify  it  if  the  Agency 
chooses— until  the  required  revision 
goes  into  effect  in  18  months. 

Second,  it  was  also  maintained  by 
some  that  section  120  provides  no 
standard  for  EPA  to  use  in  deciding 
how  to  revise  the  HRS.  I  do  not  entire- 
ly agree  with  this  concern,  since  sec- 
tion 120  specifically  states  that  amend- 
ments to  the  HRS— 
shall  assure,  to  the  maximum  extent  feasi- 
ble, that  the  [HRS]  accurately  assesses  the 
relative  degree  of  risk  to  human  health  and 
the  environment  posed  by  sites  and  facilities 
subject  to  review. 

I  believe  this  is  the  standard  that 
must  guide  EPA  in  revising  the  HRS 
under  section  120  of  the  bill,  as  report 
ed  from  the  committee.  However,  in 
order  to  further  clarify  the  intent  of 
this  provision,  the  "Special  Waste 
Findings"  amendment  makes  clear 
that: 

Quantity,  toxicity,  and  concentra- 
tion of  hazardous  constituents,  not 
merely  total  volume  of  waste  must  be 
considered  to  accurately  assess  risk; 
and  release,  exposure,  and  risk  data 
are  to  be  evaluated  on  a  site-specific 
basis  without  reliance  on  inappropri- 
ate assumptions  or  general  theories. 

Thus,   the  final  sentence  of  para- 
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graph  (2)  of  new  subsection  105(d)  in- 
dicates that  the  HRS  should  be  re- 
vised, as  provided  in  subsection  105(c), 
to  incorporate  these  factors. 

The  third  concern  that  was  raised 
about  section  120  of  the  committee  bill 
related  specifically  to  the  so-called 
"special  wastes"  that  are  described  in 
sections  3001  of  the  Solid  Waste  Dis- 
posal Act.  It  was  argued  that  until  the 
HRS  is  revised  to  assure  that  the  fore- 
going factors  are  weighed  accurately, 
some  high  volume,  low  toxicity  waste 
sites  posing  low  risk  might  be  listed  on 
the  NPL  in  preference  to  other,  poten- 
tially more  serious  sites.  This  concern 
was  underscored  by  the  subsequent  de- 
cisions by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  in  the 
companion  Eagle-Picher  cases  (No.  83- 
2259,  et.  seq.). 

The  Eagle-Picher  decisions  present- 
ed the  Congress  with  a  difficult  prob- 
lem. On  the  one  hand,  we  did  not  want 
to  prevent  EPA  from  listing  and 
achieving  expedited  cleanup  of  sites 
posing  a  genuine,  and  substantial 
threat  to  human  health  or  environ- 
ment, regardless  of  whether  they  in- 
volve special  study  wastes.  That  is  the 
very  function  of  Superfund.  and  in  my 
State  of  Montana,  there  appear  to  be  a 
number  of  waste  sites— including  spe- 
cial study  wastes  that  pose  just  such  a 
concern.  The  Silver  Bow  Creek  site  is 
just  such  an  example  where  I  have  ac- 
tually pushed  to  have  the  site  expand- 
ed downstream.  I  have  supported  and 
continue  to  support  these  cleanup  ef- 
forts. 

On  the  other  hand.  Congress  has 
recognized  that  these  special  study 
wastes  warrant  separate  attention  and 
evaluation,  and  as  of  this  date,  EPA 
has  not  completed  its  long  overdue 
mandated  studies  on  these  wastes. 
Given  scarce  funds,  we  need  to  concen- 
trate on  the  sites  of  greatest  concern, 
and  the  committee  was  not  convinced 
that  the  present  MITRE  model  would 
produce  that  result.  For  these  reasons, 
we  felt  we  could  not  simply  ratify  the 
Eagle-Picher  decisions  for  the  future. 

Thus,  in  the  "Special  Waste  Find- 
ings" amendment  that  is  offered  on 
behalf  of  the  committee,  a  balance  has 
been  struck.  Until  the  HRS  is  properly 
revised,  special  study  waste  sites— in- 
cluding abandoned  mine  site  leachate 
may  be  listed  on  the  NPL  only  if  the 
Administrator  of  EPA  makes  the  re- 
quired specific  findings  based  on  facili- 
ty-specific  data.    Liability    for  costs, 


damages,  or  penalities  may  be  Imposed 
for  the  sites  which  are  so  listed,  but 
only  if  the  requisite  specific  findings 
have  been  made  and  only  if  the  Ad- 
ministrator in  court  supports  each  of 
these  specific  findings  with  appropri- 
ate facility-specific  data.  The  Adminis- 
trator's authority  to  seek  emergency 
abatement  orders  under  section  106(a) 
has  been  preserved,  as  well  as  his  au- 
thority under  section  104  to  spend 
fund  moneys  to  clean  up  pollutants 
and  contaminants. 

By  establishing  this  balance,  the 
amendment  will  assure  that:  no  delay 
occurs  in  cleaning  up  sites  presently 
listed  on  the  NPL;  the  MITRE  model 
will  be  revised  to  accurately  reflect 
comparative  risk  on  a  site-specific 
basis;  in  the  interim,  special  study 
waste  sites— or  abandoned  mine  drain- 
age areas— could  be  listed  on  the  NPL 
if  they  present  a  genuine  and  substan- 
tial risk,  but  certain  safeguards  would 
be  put  into  place  to  assure  that  proper 
site-by-site  assessment  of  risk  is  under- 
taken before  this  is  done  and  that 
higher  priority  sites  are  listed  first; 
and  EPA's  emergency  authorities 
under  section  104  and  106(a)  of 
CERCLA  v/ould  remain  available  to 
deal  with  these  sites,  when  appropri- 
ate. However,  liability  for  costs,  dam- 
ages, and  penalties  for  special  study 
wastes  and  releases  at  such  sites  and 
areas  not  listed  as  of  July  1,  1985v 
would  be  imposed  under  sections  of 
106  and  107  of  the  act  only  after  EPA 
makes  the  necessary  specific  findings 
and  offers  the  necessary  site-specific 
data  to  support  these  findings  in 
court. 

Finally,  the  amendment  makes  clear 
that  once  EPA  completes  its  special 
studies  on  these  wastes— and  deter- 
mines whether  or  not  to  list  them  as 
hazardous  wastes  under  section  3001 
of  the  Solid  Waste  Disposal  Act,  the 
waste  streams  which  are  not  found  to 
be  hazardous— and  the  constituents  of 
these  waste  streams— will  not  be  treat- 
ed as  hazardous  substances  under 
CERCLA.  The  only  exception  is  for 
those  wastes  which  flunk  the  charac- 
teristic tests  listed  or  identified  under 
section  3001  of  the  Solid  Waste  Dis- 
posal Act. 

Mr.  President,  this  amendment  is 
very  simple.  Essentially,  under  present 
law,  the  hazard  ranking  system  that 
the  EPA  utilizes  under  superfund  is 
set  up  so  that  if  a  certain  hazardous 
waste  material  is  found  in  any  degree, 
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essentially,  at  a  site,  the  system  as- 
sumes that  that  same  waste  material  is 
found  proportionately  throughout  the 
entire  site.  This  causes  some  practical 
problems  at  some  mine  sites  because, 
even  though  a  hazardous  Waste  is 
found  at  a  certain  location,  it  is  con- 
fined to  that  location;  that  is,  it  is  not 
spread  throughout  the  entire  site. 

So  this  amendment  would  direct  the 
EPA,  utilizing  this  hazard  ranking 
system,  to  first  engage  in  an  examina- 
tion to  determine  the  extent  to  which 
the  hazardous  waste  is  throughout  the 
entire  site  so  that  we  have  a  more  ac- 
curate representation  and  a  more  ac- 
curate picture  of  the  degree  to  which 
the  material  is  actually  in  the  site. 

It  is  my  understanding  that  this 
amendment  has  been  cleared.  In  fact, 
I  am  very  proud  to  have  as  cosponsors 
of  my  amendment  the  distinguished 
chairman  of  the  committee.  Mr.  Staf- 
ford, as  well  as  the  ranking  member  of 
the  committee,  Mr.  Bentsen. 

Mr.  BENTSEN.  Mr.  President,  the 
current  hazard  ranking  system  does 
not  always  work  to  give  the  highest 
ranking  score  to  the  most  dangerous 
site.  For  this  reason  the  bill  requires 
EPA  to  revise  the  model  and  use  the 
more  accurate  formulation  in  the 
future. 

The  sponsors  of  this  provision  are 
also  aware,  however,  that  there  are  a 
number  of  sites  which  may  be  "caught 
in  the  middle"  between  the  old  and 
new  rules— sites  which  have  been  pro- 
posed for  listing  but  which  have  not 
yet  been  listed  as  of  the  date  of  pas- 
sage of  this  bill  will  still  be  judged 
under  the  existing  criteria.  Indeed, 
under  the  reported  bill,  the  new  rules, 
whenever  they  may  be  finalized,  will 
not  apply  to  sites  already  on  the  pro- 
posed list. 

This  is  not  to  say,  however,  that  the 
Administrator  should  not  exercise  pru- 
dent discretion  in  determining  when  to 
order  the  commencement  of  an  RIPS 
for  a  mining  site  proposed  for  listing 
but  not  yet  listed,  or  what  the  content 
of  an  order  would  be.  The  Administra- 
tor may  choose,  for  Instance,  in  the  ex- 
ample of  a  mine  tailings  pond  for 
which  he  believes  the  hazard  ranking 
system  score  is  much  higher  than  the 
actual  degree  of  risk  to  the  public 
health,  to  await  the  outcome  of  the 
HRS  revision  before  proceeding  with 
anRIFS. 

Mr.  STAFFORD.  Mr.  President,  the 
chairman  of  the  committee  seldom  op- 
poses an  amendment  which  he  cospon- 


sors. We  have  examined  this  amend- 
ment in  the  course  of  its  production 
and  had  a  part  in  it.  We  believe  it  is  a 
meritorious  amendment.  For  the  ma- 
jority, we  are  prepared  to  accept  it. 

Mr.  LAUTENBERG.  Mr.  President, 
on  the  minority  side,  I  agree  with  the 
chairman. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  639)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BAUCUS.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  640 

Mr.  LAUTENBERG.  Mr.  President. 
I  am  pleased  to  offer  an  amendment 
for  my  colleagues.  Senator  Mitchell 
and  Senator  Bradley,  which  I  send  to 
the  desk  and  ask  for  its  immediate 
consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  New  Jersey  [Mr.  Lau- 
tenberg],  on  behalf  of  Mr.  Mitchell,  Mr. 
Lautenberg.  Mr.  Bradley.  Mr.  Baucus,  Mr. 
Leahy.  Mr.  Moynihan,  Mr.  Specter,  and  Mr. 
Heinz,  proposes  an  amendment  numbered 
640. 

Mr.  LAUTENBERG.  Mr.  President, 
I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  reads  as  follows: 

On  page  161.  after  line  14.  add  the  follow- 
ing new  title: 

TITLE  IV-INDOOR  AIR  QUALITY 
RESEARCH 

Sec.  401.  Short  Title.— This  title  may  be 
cided  as  the  "Indoor  Air  Quality  Research 
Act  of  1985". 

Sec.  402.  Findings.— The  Congress  finds 
that— 

(1)  indoor  air  exposures  account  for  a  sig- 
nificant portion  of  total  human  Exposures 
to  hazardous  pollutants  and  contaminants 
in  the  environment; 

(2)  various  scientific  studies  have  suggest- 
ed that  indoor  air  pollution,  including  expo- 
sure to  naturally  occurring  chemical  ele- 
ments such  as  radon,  poses  a  significant 
public  health  and  environmentaWsk; 

(3)  high  levels  of  radon  have/been  meas- 
ured within  structures  throughout  the 
country  and  within  the  Reading  Prong; 
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(4)  existing  Federal  indoor  air  quality  re- 
search programs  are  fragmented  and  under- 
funded: 

(5)  the  Environmental  Protection  Agen- 
cy's programs  on  indoor  air  quality  and 
radon  have  been  hindered  by  a  lack  of  clear 
statutory  authority  for  conducting  research 
on  indoor  air  quality:  and 

(6)  an  adequate  information  base  concern- 
ing potential  indoor  air  quality  problems,  in- 
cluding exposure  to  radon,  does  not  current- 
ly exist  and  should  be  developed  by  the  Fed- 
eral Government. 

Sec  403.  Indoor  Air  Quality  Research  - 
Program.— 

(a)  Design  of  Program.— The  Administra- 
tor of  the  Environmental  Protection  Agency 
shall  establish  a  research  program  with  re- 
spect to  indoor  air  quality,  including  radon. 
Such  program  shall  be  designed  to— 

(1)  gather  data  and  information  on  all  as- 
pects of  indoor  air  quality  in  order  to  con- 
tribute to  the  understanding  of  health  prob- 
lems associated  with  the  existence  of  air 
pollutants  in  the  indoor  environment; 

(2)  coordinating  Federal,  State,  local,  and 
private  research  and  development  efforts  re- 
lating to  the  improvement  of  indoor  air 
quality;  and 

(3)  access  appropriate  Federal  government 
actions  to  mitigate  the  environmental  and 
health  risks  associated  with  indoor  air  qual- 
ity problems. 

(b)  Program  Requirements.— The  re- 
search program  required  under  this  section 
shall  include— 

(1)  research  and  development  concerning 
the  identification,  characterization,  and 
monitoring  of  the  sources  and  levels  of 
indoor  air  pollution,  including  radon,  which 
Includes  research  and  development  relating 


(A)  the  measurement  of  various  pollutant 
concentrations  and  their  strenghts  and 
sources, 

(B)  high-risk  building  types,  and 

(C)  instruments  for  indoor  air  quality  data 
collection; 

(2)  research  relating  to  the  effects  of 
indoor  air  pollution  and  radon  on  human 
health; 

(3)  research  and  development  relating  to 
control  technologies  of  other  mitigation 
measures  to  prevent  or  abate  indoor  air  pol- 
lution (including  the  development,  evalua- 
tion, and  testing  of  individual  and  generic 
control  devices  and  systems); 

(4)  demonstration  of  methods  for  reducing 
or  eliminating  indoor  air  pollution  and 
radon,  including  sealing,  venting,  and  other 
methods  that  the  Administrator  determines 
may  be  effective; 

(5)  research,  to  be  carried  out  in  conjunc- 
tion with  the  Secretary  of  Housing  and 
Urban  Development,  for  the  purpose  of  de- 
veloping— 

(A)  methods  for  assessing  the  potential 
for  randon  contamination  of  new  construc- 
tion, including  (but  not  limited  to)  consider- 
ation of  the  moisture  content  of  soil,  porosi- 
ty of  soil,  and  the  radon  content  of  soil;  and 

"(B)  design  measures  to  avoid  Indoor  air 


pollution;  and 

(6)  the  dissemination  of  information  to 
assure  the  public  availability  of  the  findings 
of  the  activities  under  this  section. 

(c)  Advisory  Committees.— The  Adminis- 
trator shall  establish  a  committee  comprised 
of  individuals  representing  Federal  agencies 
concerned^Rrith  various  aspects  of  indoor  air 
quality  and  an  advisory  group  comprised  of 
individuals  representing  the  States,  the  sci- 
entific community,  industry,  and  public  in- 
terest organizations  to  assist  him  in  carry- 
ing out  the  research  program  for  indoor  air 
quality. 

(d)  Implementation  Plan.— Not  later  than 
ninety  days  after  the  date  of  the  enactment 
of  this  Act,  the  Administrator  shall  submit 
to  the  Congress  a  plan  for  implementation 
of  the  research  program  under  this  section. 
Such  plan  shall  also  be  submitted  to  the 
EPA  Science  Advisory  Board,  which  shall, 
within  a  reasonable  period  of  time,  submit 
its  comments  on  such  plan  to  Congress. 

(e)  Interim  Report.— No  later  than  one 
year  after  the  date  of  this  Act,  the  Adminis- 
trator shall  prepare  an  interim  report  pro- 
viding— 

(A)  a  preliminary  identification  of  the  lo- 
cations and  amounts  of  radon  in  structures 
across  the  United  States,  and 

(B)  guidance  and  information  materials 
based  on  the  findings  of  research  of  meth- 
ods for  mitigating  radon. 

(f )  REPORT.- 

(1)  Not  later  than  two  years  after  the  date 
of  enactment  of  this  Act.  the  Administrator 
shall,  in  consultation  with  advisory  commit- 
tee? and  groups  identified  in  subsection  (c), 
submit  to  the  Congress  a  report  assessing— 

(A)  the  state  of  knowledge  concerning  the 
risks  to  human  health  associated  with 
indoor  air  pollution,  including  naturally  oc- 
curring chemical  elements  such  as  radon; 

(B)  the  locations  and  amounts  of  indoor 
air  pollutants,  including  radon,  in  residen- 
tial, commercial,  and  other  structures 
throughout  the  country; 

(C)  the  existing  standards  for  indoor  air 
pollutants,  including  radon,  suggested  by 
Federal  or  State  governments  or  scientific 
organizations  and  the  risk  to  human  health 
associated  with  such  standards; 

(D)  the  research  needs  and  relative  priori- 
ty of  these  needs; 

(E)  the  potential  effectiveness  of  possible 
government  actions  necessary  to  mitigate 
the  environmental  and  health  risks  associat- 
ed with  Indoor  air  quality  problems,  includ- 
ing radon,  in  existing  and  in  future  struc- 
tures, 

and  making  such  recommendations  as  may 
be  appropriate. 

(2)  In  developing  such  report,  the  Admin- 
istrator shall  consult  with  the  National 
Academy  of  Sciences  on  the  scientific  issues 
regarding  the  quality  of  indoor  air  and  the 
risks  to  human  health  associated  with 
indoor  air  pollution. 

(g)  Construction  op  Section.— Nothing  in 
this  section  shall  be  construed  to  authorize 
the  Administrator  to  carry  out  any  regula- 
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tory  program  or  any  activity  other  than  re- 
search, development,  and  the  related  report- 
ing, information  dissemination,  and  coordi- 
nation activities  specified  in  this  section. 
Nothing  in  this  section  shall  be  construed  to 
limit  the  authority  of  the  Administrator  or 
of  any  other  agency  or  instrumentality  of 
the  United  States  under  any  other  author- 
ity of  law. 

(h)  Authorizations.— There  are  author- 
ized to  be  appropriated  to  carry  out  the  ac- 
tivities under  this  section  not  to  exceed 
$3,000,000  for  each  of  the  fiscal  years  1986 
and  1967. 

Mr.  LAUTENBERG.  Mr.  President, 
I  am  pleased  to  offer  this  amendment 
with  my  colleagues,  Senator  Mitchell 
and  Senator  Bradley,  to  provide  for 
an  indoor  air  quality  research  program 
within  the  EPA.  Our  amendment  com- 
bines elements  of  two  bills,  S.  1198, 
the  Indoor  Air  Quality  Research  Act, 
which  I  sponsored  with  Senators 
Mitchell  and  Stafford,  and  S.  1593, 
the  Radon  Assessment  and  Reduction 
Act,  which  I  introduced  with  Senator 
Bradley  in  July. 

Our  amendment  addresses  an  issue 
of  growing  concern  in  New  Jersey  and 
the  Nation,  indoor  air  pollution  and 
radon  exposure.  We  have  made  great 
strides  in  monitoring  and  protecting 
the  air  we  breathe  outdoors  through 
the  Clean  Air  Act.  While  this  work  is 
far  from  complete,  and  we  need  to 
strengthen  and  more  fully  implement 
the  Clean  Air  Act  to  regulate  emis- 
sions into  the  atmosphere,  we  have 
barely  begun  to  address  Indoor  air  pol- 
lution. 

Almost  no  work  has  been  done  to 
assess  the  quality  of  the  air  we 
breathe  indoors,  in  our  homes  and  at 
work.  The  limited  amount  of  study 
conducted  on  specific  contaminants  in- 
dicates that  indoor  air  pollution  may 
present  health  hazards  previously  uni- 
magined.  There  is  a  tremendous 
amount  that  we  need  to  learn  about 
the  sources,  health  effects,  and  means 
of  mitigating  indoor  air  pollutants. 

An  indoor  air  pollutant  of  immediate 
and  serious  concern  is  radon.  Natural- 
ly occurring  radon  gas  is  released  into 
the  atmosphere  from  rocks  and  soils, 
and  dissipates  without  resulting  in 
health  hazards.  However,  when  radon 
enters  buildings  through  basements 
and  spaces  in  foundations,  with  re- 
stricted ventilation,  it  concentrates, 
reaching  levels  which  can  have  dire 
health  consequences  for  those  ex- 
posed. 

The  colorless,  odorless,  radioactive 


decay  products,  known  as  radon 
daughters,  can  be  inhaled  directly,  or 
adhere  to  other  particles  we  inhale, 
such  as  dust  and  smoke.  Once  in  the 
lungs,  radioactive  particles  are  emitted 
and  damage  lung  tissues.  The  health 
effects  of  exposure  to  radon  are  well 
documented.  We  know  that  long-term, 
high-level  radon  exposure  causes  lung 
cancer. 

The  Environmental  Protection 
Agency  has  estimated  that  5,000  to 
20,000  lung  cancer  deaths  per  year  in 
the  United  States  may  be  attributable 
to  radon  exposure.  There  are  approxi- 
mately 100,000  annual  lung  cancer 
deaths.  This  means  that  up  to  a  fifth 
of  the  Nation's  lung  cancer  deaths  an- 
nually may  be  precipitated  by  radon 
exposure.  Because  of  the  long  latency 
period  of  radon-induced  lung  cancer, 
and  because  emphasis  on  increased  in- 
sulation of  homes  heightened  only  in 
the  1970's,  an  increase  in  the  incidence 
of  lung  cancer  due  to  radon  exposure 
can  be  expected  in  the  next  5  to  10 
years.  Yet  no  comprehensive  effort  is 
underway  to  assess  the  extent  of  the 
radon  problem,  and  how  to  deal  with 
it. 

Mr.  President,  accidentally,  we  have 
recently  discovered  that  an  extensive 
radon  belt  exists  in  the  mid-Atlantic 
region,  crossing  through  eastern  Penn- 
sylvania and  parts  of  New  Jersey  and 
New  York.  It  is  frightening  how  this 
radon  belt  came  to  light,  A  worker  at  a 
nuclear  powerplant  in  eastern  Penn- 
sylvania set  off  a  radiation  monitor 
when  he  was  entering  the  plant.  Inves- 
tigators, seeking  to  determine  the 
source  of  his  exposure,  detected  radon 
levels  in  his  home  that  were  far  higher 
than  any  ever  found  in  the  United 
States.  Because  of  high  radon  levels  in 
his  home,  this  man  and  his  family 
were  receiving  radiation  equivalent  to 
having  455,000  chest  x  rays  in  a 
single  year. 

While  this  may  be  a  unique  situa- 
tion, the  number  of  homes  that  may 
be  contaminated  with  radon  is  too 
large  to  continue  to  ignore.  New 
Jersey  environmental  officials  have  es- 
timated that  250,000  homes  and  busi- 
nesses may  be  affected  in  New  Jersey 
alone. 

Indoor  air  pollution  is  not  a  local  or 
regional  concern.  Radon  contamina- 
tion is  a  serious  problem  throughout 
our  country,  from  Maine  to  Colorado, 
The  Congress  should  act  to  address 
this  health  hazard  and  other  health 
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hazards  posed  by  indoor  air  pollutants. 

Despite  concern  at  EPA,  it  has  yet  to 
establish  an  adequate  program  of  re- 
search on  indoor  air  pollution,  citing  a 
lack  of  statutory  authority  to  conduct 
such  studies.  Our  amendment  would 
provide  that  authority,  and  direct  the 
Agency  to  implement  work  in  this  im- 
portant area. 

The  amendment  mandates  that  the 
EPA  Administrator  establish  a  com- 
prehensive research  program  to  assess 
and  collect  data  on  health  risks  associ- 
ated with  indoor  air  pollutants,  meth- 
ods for  measuring  indoor  air  pollut- 
ants, and  control  technologies  and 
mitigation  measures.  The  EPA  is  also 
charged  with  demonstrating  mitiga- 
tion measures,  a  task  it  has  already 
undertaken  in  18  homes  in  Pennsylva- 
nia. Together  with  the  Secretary  of 
Housing  and  Urban  Development, 
EPA  would  research  new  construction 
methods  for  preventing  indoor  air  and 
radon  contamination. 

In  addition,  the  Administration  of 
EPA  is  to  serve  as  the  coordinating 
member  of  interagency  efforts  in  this 
area,  and  establish  a  blue  ribbon  advi- 
sory committee,  composed  of  members 
of  the  scientific  community,  the 
States,  and  other  parties. 

The  Administrator,  after  consulta- 
tion with  the  advisory  committee,  is 
required  to  report  within  2  years  to 
Congress  a  summary  of  the  state  of 
knowledge  of  the  indoor  air  pollution 
and  radon  problem,  the  need  for  fur- 
ther study,  and  possible  mitigation 
measures.  Also  included  in  this  report 
would  be  an  assessment  of  the  extent 
of  the  hazard  on  a  national  basis. 

The  Administrator  is  also  charged 
with  issuing  an  interim  report  within  1 
year  to  provide  a  preliminary  identifi- 
cation of  locations  and  amounts  of 
radon  in  structures  across  the  United 
States.  The  Agency  must  also  issue 
guidance  and  information  materials 
based  on  methods  for  mitigating 
radon. 

Mr.  President,  our  amendment  pro- 
vides $3  million  in  fiscal  years  1988 
and  1987  for  EPA  to  conduct  this  re- 
search. This  complements  recent 
action  by  the  Senate  Committee  on 
Appropriations,  which  recently  adopt- 
ed an  amendment  I  offered  to  the 
fiscal  year  1986  HUD-independent 
agencies  bill  providing  $2  million  to 
EPA  for  this  purpose 

The  very  serious  nature  of  the  haz- 
ards of  indoor  sir  pollution  demand 
that  we  embark  on  a  comprehensive. 


national  program  to  research  the  haz- 
ards of  indoor  air  pollution. 

In  the  meantime,  citizens  should 
take  all  available  steps  to  check  for 
radon  in  their  homes,  and  reduce  their 
exposure  to  it  if  unhealthy  concentra- 
tions are  detected.  Mitigation  meas- 
ures include  sealing  of  cracks  and 
spaces  if  foundations,  installation  of 
ventilation  devices,  and  installation  of 
an  impermeable  layer  between  the 
foundation  and  the  soil.  Currently,  no 
Federal  assistance  is  available  to  help 
mitigate  radon  hazard.  However,  in  re- 
sponse to  my  inquiries,  the  Federal 
Emergency  Management  Agency  has 
indicated  that  States  can  apply  for  dis- 
aster relief  assistance  through  the  Dis- 
aster Relief  Act  if  the  eligibility  crite- 
ria of  the  act  are  met.  FEMA  assist- 
ance can  include  grants  and  loans  for 
temporary  housing  and  installation  of 
venting  and  sealing  measures. 

Mr.  President,  I  ask  unanimous  con- 
sent that  a  letter  from  the  general 
counsel  of  FEMA  to  me  addressing 
these  issues  be  printed  in  the  Record 
at  the  conclusion  of  my  remarks. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

(See  exhibit  1.) 

Mr.  LAUTENBERG.  Mr.  President, 
this  letter  confirms  that  radon  can  be 
addressed  by  the  Agency  through  the 
Disaster  Relief  Act.  It  is  my  hope  that 
States  and  localities  will,  with  the  aid 
of  the  interim  repoTt  issued  by  EPA, 
be  aggressive  in  identifying  and  miti- 
gating radon  exposure  in  radon  hot- 
spots,  and  applying  for  disaster  assist- 
ance if  they  are  unable  to  meet  the 
needs  of  their  citizens.  * 

Mr.  President,  I  urge  my  colleagues 
to  support  this  amendment. 

The  letter  follows: 

Exhibit  1 
Federal  Emergency 
Management  Agency, 
Washington.  DC,  September  12,  1995. 
Hon.  Frank  R.  Lautenberg. 
U.S.  Senate, 
Washington,  DC. 

Dear-  Senator  Lautenberg:  Your  staff  has 
requested  our  legal  interpretation  as  to 
whether  the  Disaster  Relief  Act  of  1974.  as 
amended,  included  authority  which  would 
be  applicable  in  responding  to  the  release  of 
radon  gases. 

The  Disaster  Relief  Act  could  be  used  by 
the  President  to  respond  to  a  disaster 
caused  by  radon.  It  could  constitute  a  disas- 
ter or  emergency  under  our  legal  interpreta- 
tion of  "other  catastrophe"  in  Section  102 
of  the  Act. 

The  Governor  of  the  affected  state  would 
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have  to  determine  that  the  disaster  or  emer- 
gency was  beyond  local  and  State  capabili- 
ties and  that  Federal  assistance  under  the 
authority  of  the  Disaster  Relief  Act  (Public 
Law  93-288)  was  needed.  For  an  "emergen- 
cy" declaration,  the  President  would  have  to 
determine  that  Federal  emergency  assist- 
ance was  necessary  "...  to  supplement 
State  and  local  efforts  to  save  lives  and  pro- 
tect property,  public  health  and  safety  or  to 
avert  or  lessen  the  threat  of  a  disaster."  For 
a  "major  disaster"  declaration  there  would 
have  to  be  ".  .  .  damage  of  sufficient  severi- 
ty and  magnitude  to  warrant  major  disaster 
assistance  under  the  Act."  (emphasis  added) 
A  Governor  requesting  major  disaster  assist- 
ance under  PL  93-288  would  have  to  take 
appropriate  action  under  State  law  and 
djrect  execution  of  the  State  emergency 
plan.  The  Governor  also  would  have  to 
make  a  commitment  of  State  and  local  obli- 
gations and  expenditures  for  alleviating  the 
damage.  loss,  hardship  or  suffering  result- 
ing from  the  disaster. 

At  this  point  we  do  not  have  a  sufficient 
body  of  knowledge  as  to  the  nature  of  the 
health  threat,  the  extent  of  the  problem 
and  a  recommended  solution,  to  determine 
if  response  under  the  Disaster  Relief  Act 
would  be  an  appropriate  Federal  action. 

Sincerely. 

George  Jett, 
General  Counsel. 

Mr.  MITCHELL.  Mr.  President.  Sen- 
ators Lautenberg,  Bradley,  Baucus, 
Leahy,  Moynihan,  Specter,  Heinz. 
and  I  are  pleased  to  offer  an  amend- 
ment to  establish  in  the  Environmen- 
tal Protection  Agency  a  program  of  re- 
search on  hazardous  contaminants  in 
the  indoor  air  and  exposure  to  radon 
gas. 

I  have  discussed  this  amendment 
with  the  distinguished  Senator  from 
Vermont  [Senator  Stafford].  Senator 
Stafford,  Senator  Lautenberg,  and  I 
introduced  this  important  legislation 
as  S.  1198  in  May  of  this  year. 

Since  enactment  of.  the  Clean  Air 
Act  15  years  ago,  we  have  made  great 
progress  in  the  protection  of  air  qual- 
ity and  the  control  of  air  pollution. 
The  Clean  Air  Act  has  focused  on  the 
quality  of  air  outdoors.  The  majority 
of  Americans,  however,  spend  most  of 
the  day  indoors.  We  have  done  little  to 
assess  the  kinds  of  pollutants  that 
may  exist  indoors  or  to  determine  the 
health  effects  of  exposure  to  such  pol- 
lutants. 

The  limited  information  we  have 
today  results  from  research  into  spe- 
cific pollutants  such  as  formaldehyde, 
asbestos,  and  radon  gas.  EPA  has  iden- 
tified a  range  of  health  effects  from 
these  and  other  pollutants,  including 


lung  cancer,  respiratory  illness,  and 
skin  and  eye  irritation.  A  recent  report 
by  the  EPA  Science  Advisory  Board 
concluded  that  exposure  to  toxic  air 
pollutants  may  be  as  great  Indoors  as 
it  is  outdoors. 

Among  the  most  serious  indoor  air 
pollutants  is  radon  gas.  Radon  is  a  nat- 
urally occurring  element  found  in  soils 
and  granite  rock.  The  EPA  estimates 
that  exposure  to  radon  may  result  in 
between  5,000  to  20,000  lung  cancer 
dealths  per  year  throughout  the  coun- 
try. Radon  gas  is  a  serious  problem  in 
Maine,  as  well  as  other  parts  of  the 
country. 

Despite  clear  evidence  of  the  serious 
health  effects  of  indoor  air  pollution, 
the  EPA  has  done  little  to  develop  a 
comprehensive  and  coordinated  pro- 
gram of  research  to  address  the  prob- 
lem. In  testimony  to  the  Environment 
and  Public  Works  Commitee  this 
spring,  the  Agency  proposed  to  discon- 
tinue in  fiscal  year  1986  work  on 
indoor  air  quality  and  radon  which  is 
currently  underway.  EPA  termed  this 
work  a  "low  budget  priority/* 

EPA  announced  last  week  tentative 
plans  to  conduct  a  national  survey  of 
radon.  I  am  pleased  that  EPA  has,  at 
last,  acknowledged  the  seriousness  of 
the  radon  problem.  This  proposed 
survey,  however,  falls  far  short  of  the 
balanced  and  complete  program  of  re- 
search on  indoor  air  and  radon  which 
is  needed.  Further,  *e  have  no  assur- 
ance that  EPA  will  not  slide  back  to  its 
old  position  that  radon  and  indoor  air 
pollution  is  a  low  priority. 

The  amendment  before  us  today  has 
three  major  objectives.  First,  the  EPA 
Administrator  is  to  establish  a  re- 
search program  to  analyze  data,  co- 
ordinate the  related  activities  of  other 
agencies,  and  assess  possible  approach- 
es to  control  indoor  air  pollution  and 
radon  problems. 

Second,  EPA  is  to  submit  to  Con- 
gress within  2  years  a  report  summa- 
rizing knowledge  about  this  problem, 
needed  further  research,  and  potential 
actions  to  mitigate  health  effects.  An 
interim  report,  focusing  specifically  on 
radon,  is  required  within  1  year. 

Finally,  funding  of  $3  million  is  au- 
thorized to  be  appropriated  for  the 
EPA  for  the  1986  and  1987  fiscal  years. 

I  want  to  stress  that  this  legislation 
does  not  authorize  the  EPA  Adminis- 
trator to  carry  out  any  regulatory  pro- 
gram or  any  activity  other  than  re- 
search and  development. 
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A  comprehensive  approach  to  assess- 
ing the  nature  of  the  problem,  such  as 
my  amendment  proposes,  is  a  modest 
but  important  first  step  in  dealing 
with  the  problem  before  it  reaches  un- 
manageable proportions. 

Mr.  President,  I  am  very  pleased  to 
report  that  this  legislation  has  re- 
ceived substantial  support  since  its  in- 
troduction earlier  this  year. 

Last  month,  the  Committee  on  Envi- 
ronment and  Public  Works  held  a  field 
hearing  on  this  important  issue  in  my 
home  State  of  Maine.  Witnesses  testi- 
fying at  this  hearing  encouraged 
prompt  action  to  adopt  this  legisla- 
tion. 

In  addition,  14  of  my  colleagues  have 
cosponsored  S.  1198.  And,  several  na- 
tional organizations,  including  the  Na- 
tional Lung  Association,  have  en- 
dorsed this  legislation. 

Finally,  the  Senate  Appropriations 
Committee  has  provided  $2  million  for 
research  on  indoor  air  quality  in  the 
fiscal  year  1986  budget  for  the  Envi- 
ronmental Protection  Agency.  The 
amendment  before  us  will  provide  the 
EPA  with  clear  legislative  authority 
and  direction  for  use  of  these  funds. 

Mr.  President,  I  hope  my  colleagues 
will  join  me  in  supporting  this  impor- 
tant legislation. 

Mr.  BAUCUS.  Mr.  President,  this 
amendment  would  authorize  EPA  to 
conduct  research  into  ongoing  prob- 
lems dealing  with  indoor  air  quality, 
and  in  particular,  radon  pollution. 

We  have  not  been  doing  enough  in 
this  area  to  develop  control  technol- 
ogies or  other  mitigation  measures  to 
prevent  or  abate  radon  pollution. 

This  amendment  will  clearly  set 
forth  EPA's  responsibilities  in  this 
area. 

In  1979,  hazardous  radiation  was  dis- 
covered in  Butte,  MT.  At  that  time,  I 
asked  the  General  Accounting  Office 
to  prepare  a  report  concerning  the 
Butte  situation. 

.  The  GAO  report  indicated  that 
there  was  a  lack  of  coordination 
among  Federal  agencies  working  on 
these  problems.  There  was  no  central 
depository  of  information  showing 
how  similar  problems  had  been  ap- 
proached in  the  past  and  what  tech- 
niques have  been  successful  in  alleviat- 
ing hazardous  substance  problems. 

Since  the  Butte  situation  arose,  EPA 
has  conducted  research  into  naturally 
occurring  radon  gas  hazards  in  Butte 
and  other  areas  throughout  the  coun- 


try. But,  this  approach  has  not  been 
coordinated.  This  amendment  will  re- 
quire EPA  to  identify  the  scope  of  the 
problem.  Then  EPA  will  be  charged 
with  finding  ways  to  reduce  the  risk  to 
people  with  houses  located  in  poten- 
tially hazardous  areas. 

This  amendment  is  long  overdue. 
The  threat  of  hazardous  radon  gas  is 
not  unique  to  Butte,  MT.  It  occurs  all 
over  the  United  States. 

This  amendment  would  take  a  criti- 
cally important  step  toward  ending 
this  threat  to  public  health. 

I  commend  my  colleagues,  Senators 
Mitchell,  Lautenberg,  and  Bradley 
for  their  leadership  on  this  important 
issue.  I  ask  for  its  concurrence  and 
adoption  as  part  of  the  reauthoriza- 
tion of  Superf  und. 

Mr.  BRADLEY.  Mr.  President,  it  is 
with  great  pleasure  that  I  rise  in  sup- 
port of  this  amendment  which  will  es- 
tablish a  clear  statutory  authority  for 
EPA  to  conduct  a  research  program  on 
indoor  air  quality.  This  amendment 
has  been  developed  jointly  by  Senator 
Mitchell,  Senator  Lautenberg,  and 
me  to  meet  serious  environmental 
problems  by  my  State  which  may  soon 
become  apparent  in  many  other  areas. 

A  problem  of  particular  concern  in 
my  home  State  of  New  Jersey  has 
been  that  of  radon  gas  contamination 
of  indoor  air.  Radon  is  a  naturally  oc- 
curing,  radioactive  gas  which  is  pro- 
duced from  the  decay  of  radium. 
Radon  in  the  outdoor  environment 
does  not  usually  exist  at  high  enough 
concentrations  to  be  a  health  hazard. 
However,  it  has  been  known  to  enter 
into  homes  by  first,  diffusing  through 
the  soil  and  then  seeping  through 
cracks,  drains,  or  other  openings  in 
the  basement,  A  serious  situation 
exists  if  the  radon  then  accumulates 
in  the  home  thereby  increasing  the 
risk  to  residents  of  lung  cancer  due  to 
long-term  exposure. 

EPA  has  performed  studies  which 
show  that  areas  of  the  country  with 
high  radium  levels  in  the  soil  are  par- 
ticularly .prone  to  elevated  indoor 
radon  levels.  The  Reading  Prong, 
which  extends  from  Pennsylvania, 
through  New  Jersey  and  into  New 
York  is  such  an  area.  Unfortunately, 
we  don't  yet  know  now  many  of  these 
regions  exist  throughout  the  country. 
One  measure  of  the  severity  of  the 
problem  is  that  between  5,000  and 
20,000  out  of  the  120,000  annual  lung 
cancer  deaths  in  the  United  States  are 
caused  by  radon. 
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Mr.  President,  It  is  important  to 
note  that  a  targeted  research  program 
will  be  highly  effective  in  mitigating 
many  existing  problems  and  avoiding 
future  ones.  As  I  have  described  the 
manner  in  which  radon  can  enter  a 
home  it  is  obvious  that  the  rate  of 
such  entry  is  influenced  by  many  fac- 
tors. Some  of  these  are  the  radon  con- 
tent of  the  soil,  the  porosity  and  mois- 
ture content  Of  the  soil,  as  well  as  the 
construction  of  the  home  itself.  Tech- 
nologies for  reducing  indoor  radon 
levels  exist  and  include  methods  rang- 
ing from  soil  removal  to  increased 
venting  of  the  home.  Let  me  empha- 
size that  it  is  much  more  expensive  to 
correct  an  existing  radon  problem 
than  it  is  to  build  a  house  or  office 
building  in  such  a  way  as  to  avoid  pos- 
sible future  problems.  I  am  extremely 
pleased  that  our  amendment  directs, 
EPA,  in  cooperation  with  the  Depart- 
ment of  Housing  and  Urban  Develop- 
ment, to  develop  preventative  meas- 
ures. 

EPA  will  develop  with  HUD  tech- 
niques to  assess  whether  land  with 
radon  present  is  likely  to  contaminate 
new  construction  on  that  site.  In  addi- 
tion, the  agencies  will  work  together 
to  develop  building  design  measures  to 
avoid  indoor  pollution  in  general.  Such 
action  will  be  valuable  both  to  builders 
and  future  homeowners  to  ensure  a 
safe  living  environment  at  the  lowest 
possible  coct. 

Mr.  President,  it  is  absurd  that  we  as 
a  nation  pride  ourselves  in  reducing  to 
the  greatest  extent  possible  potential 
health  hazards  and  yet  have  no  coher- 
ent research  program  to  deal  with  this 
deadly,  yet  manageable  contaminant. 
Each  year  that  we  delay  an  additional 
5,000  to  20,000  Americans  die  needless- 
ly. I  ask  my  colleagues  to  join  with  us 
and  support  this  most  worthwhile  en- 
deavor which  will  result  in  immediate, 
cost-effective  relief  for  the  many 
Americans  presently  suffering  the  con- 
sequences of  radon  contamination. 

Mr.  STAFFORD.  Mr.  President,  we 
know  of  the  concern  of  the  able  Sena- 
tor from  New  Jersey,  Mr.  Lautenbehg, 
in  the  matter  of  radon  gas  in  house- 
holds. We  know  of  the  concern  of  our 
colleague,  Senator  Mitchell,  who  has 
conducted  a  hearing  for  the  committee 
in  Maine  on  this  same  subject,  and  we 
know  of  Mr.  Bradley's  concern,  the 
other  able  Senator  from  New  Jersey. 
We  have  examined  the  amendment  of- 


fered by  Mr.  LAtrrnreniG  for  himself, 
Mr.  Mitchell,  and  Mr.  Bradley,  and 

we  believe  it  to  be  a  meritorious 
amendment.  For  the  majority,  we  are 
prepared  to  accept  it. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  640)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  LAUTENBERG.  I  move  to  lay 
that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  SIMPSON.  Mr.  President,  I  am 
pleased  that  the  Senate  is  taking  up 
the  Superfund  bill  today.  This  year 
the  Senate  has  already  approved  a  re- 
authorization of  the  Safe  Drinking 
Water  Act  and  the  Clean  Water  Act. 
With  the  passage  of  Superfund,  the 
Senate  will  have  acted  on  three  criti- 
cally important  pieces  of  environmen- 
tal legislation. 

The  Superfund  Program— while 
faced  with  early  difficulties— has 
become  an  ever  improving  cleanup 
program.  Successful  implementation 
of  the  Superfund  Program  is  one  of 
EPA's  highest  priorities— and  Lee 
Thomas  deserves  much  credit  for  the 
progress  that  has  been  made  to  date. 
Lee  Thomas  has  led  the  way  in  stabi- 
lizing imminent  threats  of  uncon- 
trolled hazardous  waste  sites  through 
Superfund  removal  actions  and  by 
using  Superfund  remedial  authorities 
to  effect  longer  term  site  cleanups. 

EPA  has  initiated  the  cleanup  proc- 
ess at  hundreds  of  national  priority 
list  sites.  It  should  be  noted  that  the 
U.S.  Army  Corps  of  Engineers  is  in- 
volved in  Superfund  through  manag- 
ing remedial  site  design,  the  U.S.  Geo- 
logical Survey  is  involved  through 
their  provision  of  technical  expertise 
on  ground  water  and  the  Federal 
Emergency  Management  Administra- 
tion is  involved  through  its  relocation 
activities.  While  EPA  and  other  agen- 
cies have  done  a  good  job  in  getting 
the  Superfund  Program  off  the 
ground,  cetain  improvements  and 
needed  to  enhance  future  cleanup 
actions. 

There  are  possibly  20,000  hazardous 
waste  sites  located  in  the  United 
States.  Many  of  these  sites  are  small 
but  some  are  large  enough  to  be  signif- 
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leant  environmental  problems.  The 
Superf  und  Program  must  be  geared  up 
in  a  responsible  manner  in  order  that 
cleanups  can  proceed  at  a  faster  pace 
with  less  cost  to  the  Government  and 
to  the  private  sector.  While  the  pace 
of  cleanup  actions  needs  to  be  in- 
creased—accelerating the  program 
pace  too  much,  too  soon,  could  also 
reduce  drastically  the  level  of  State 
participation  in  the  Superfund  Pro- 
gram. Congress  and  EPA  must  not 
push  the  fund  beyond  its  limits. 

One  area  of  the  Superfund  effort 
that  could  be  improved  is  the  current 
settlement  policy.  I  strongly  feel  that 
EPA  and  the  private  sector  could  be 
doing  more  to  bring  about  settlements 
in  a  more  timely  and  equitable 
manner.  I  do  not  believe  that  we  need 
to  have  Superfund  forever,  but  it 
seems  reasonable  to  believe  that  Su- 
perfund will  be  with  us  through  the 
end  of  this  century.  In  that  case,  now 
is  our  chance  to  provide  some  leader- 
ship and  direction  to  EPA. 

Many  observers  have  noted  that  it  is- 
unfair  for  Congress  to  leave  entirely  to 
EPA  the  task  of  creating  a  sensible 
policy  out  of  the  conflicting  themes 
that  exist  in  Superfund  and  out  of 
very  confused  and  skimpy  legislative 
direction.  Congress  now  has  a  new  op- 
portunity for  formulating  legislative 
language  that  would  allow  EPA  to 
move  in  new  and  different  directions. 
One  of  the  most  important  things  we 
can  do  in  that  regard  is  to  streamline 
the  settlement  process.  I  trust  we  can 
accomplish  this  task. 

I  look  forward  to  completing  the 
floor  debate  on  Superfund  and  I  trust 
that  the  House  and  Senate  can  confer- 
ence this  bill  in  a  timely  manner  so  we 
can  get  right  on  with  the  problem  at 
hand— cleaning  up  waste  sites  in  the 
United  States.  That  is  our  only  and 
real  goal. 

Mr.  STAFFORD.  Mr.  President, 
while  I  still  have  the  floor,  noting  that 
at  2:30,  in  3  minutes,  the  Senate,  I  be- 
lieve, is  going  back  on  the  immigration 
bill,  I  would  say  that  we  have  no  more 
amendments  which  we  can  dispose  of 
in  the  3-minute  period.  But  I  hope 
that  Senators  and  staff  members  who 
may  be  listening  could  anticipate,  as- 
suming the  immigration  bill  is  finally 
disposed  of  this  afternoon,  that  what- 
ever time  exists  between  the  end  of 
consideration  of  the  immigration  bill 
and  about  6  o'clock  will  be  available  to 
us  for  Superfund,  and  there  are  other 


amendments  which  would  not  involve 
lengthy  debate  that  we  would  like  to 
dispose  of  during  the  remainder  of  the 
afternoon  whenever  we  get  back  on 
this  bill. 

With  that,  Mr.  President,  I  suggest 
the  absence  of  a  quorum.  - 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  roll. 

Mr.  KENNEDY.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
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SUPERFUND  IMPROVEMENT  ACT 
OP  1985 

The  PRESIDING  OFFICER.  The 
clerk  will  report  the  pending  business. 

The  legislative  clerk  read  as  follows: 

A  bill  (S.  51)  to  extend  and  amend  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  Of  1980. 
and  for  other  purposes. 

The  Senate  resumed  consideration 
of  the  bilL 

AMEOTMZKT  NO.  647 

(Purpose:  To  encourage  the  use  of  innova- 
tive technologies  at  radon  contaminated 
Superfund  sites) 

Mr.  BRADLEY.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The    PRESIDING    OFFICER.    The 
clerk  will  report. 
The  legislative  clerk  read  as  follows: 
The  Senator  from  New  Jersey  [Mr.  Brad- 
ley], for  himself  and  Mr.  Lautenbewq.  pro- 
poses an  amendment  numbered  647. 

Mr.  BRADLEY.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
At  the  end  of  title  I  insert  the  following. 
new  section: 

"Sec.  .  Radow  Protection  at  Current 
NPL  Sites.— It  Is  the  sense  of  the  Congress 
that  the  President,  in  selecting  response 
action  for  facilities  included  on  the  National 
Priorities  List  published  under  section  105 
of  the  Comprehensive  Environmental  Re- 
sponse; Compensation,  and  Liability  Act  of 
1980  because  of  the  presence  of  radon,  is  not 
required  by  statute  or  regulations  to  use 
fully  demonstrated  methods,  particularly 
those  involving  the  offsite  transport  and 
disposition  of  contaminated  material,  but 
may  use  Innovative  or  alternative  methods 
which  protect  human  health  and  the  envi- 
ronment in  a  more  cost-effective  manner." 

Mr.  BRADLEY.  Mr.  President,  this 
amendment  would  provide  congres- 
sional guidance  to  enable  EPA  to  use 
innovative  or  alternative  cleanup 
methods  at  radon-contaminated  Su- 
perfund sites  If  these  methods  protect 
human  health  and  the  environment  in 
a  more  cost  effective  manner  than  is 
now  the  practice  at  EPA.  These  alter- 
native cleanup   techniques   have    the 


potential  to  provide  more  effective, 
more  rapid,  and  less  costly  relief  from 
the  dangers  of  radon  gas. 

Radon  gas  creates  a  severe  health 
problem  to  humans  when  it  collects  in 
a  building.  It  is  not  a  problem  if  the 
gas  is  allowed  to  diffuse  into  the  air. 
The  sources  of  radon  gas  are,  first, 
naturally  occurring  radon  in  the 
Earth's  surface  and,  second,  manmade 
radon  deposited  as  the  waste  product 
of  a  manufacturing  process.  I  am  join- 
ing Senators  Mitchell  and  Lauten- 
behg  in  offering  an  amendment  deal- 
ing with  the  problem  of  naturally  oc- 
curring radon  and  the  indoor  air  pollu- 
tion problem  in  general.  The  pending 
amendment  deals  only  with  manmade 
radon  contamination. 

There  are  several  sites  on  the  cur- , 
rent  Superfund  list  where  the  hazard- 
ous waste  is  manmade  radon  buried  in 
the  ground.  Current  practice  at  Super- 
fund  sites  is  to  use  only  previously 
demonstrated  techniques.  This  is  not 
as  irrational  as  it  may  seem.  There  is  a 
real  concern  that  untried  and  unpro- 
ven  cleanup  techniques  could  lead  to 
wasteful  and  even  counterproductive 
efforts.  However,  the  problem  of 
radon  gas  is  very  unusual.  The  only 
cleanup  procedure  now  being  consid- 
ered at  Superfund  sites  where  man- 
made  radon  is  the  principal  contami- 
nant is  to  dig  up  the  ground  beneath 
the  building  and  truck  the  contami- 
nated dirt  somewhere  else.  This  clean- 
up technique  is  extremely  time  con- 
suming and  expensive  and.  if  un- 
checked, could  result  In  a  real  drain  on 
limited  Superfund  resources. 

Other  cleanup  techniques  have  been 
studied  and  have  been  tested.  These 
techniques  have  been  shown  to  be  ef- 
fective at  reducing  the  threat  to  the 
health  of  the  occupants  of  the  home. 
The  intent  of  this  amendment  is  to  en- 
courage EPA  to  consider  and  use  all 
techniques  when  they  protect  public 
health  and  the  environment  in  a  cost- 
effective  manner. 

An  additional  benefit  of  this  amend- 
ment la  that  the  experience  gained  by 
EPA  at  radon-contaminated  Super- 
fund  sites  may  be  incorporated  into 
the  indoor  air  pollution  program  being/ 
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established  by  the  Mitchell-Lautaa- 
berg-Bradtey  amendment. 

I  urge  my  colleagues  to  support  this 
amendment. 

Mr.  President,  I  have  checked  thte 
amendment  with  both  the  distin- 
guished chairman  of  the  committee. 
Senator  Stafford,  and  the  distin- 
guished ranking  member.  Senator 
Bentsen.  I  offer  the  amendment  on 
behalf  of  myself  and  my  distinguished 
colleague,  Senator  Lautenserg,  an* 
ask  unanimous  consent  that  he  be 
listed  as  offering  the  amendment  as  an 
original  cosponsor. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  LAUTENBERG.  Mr.  President, 
I  am  pleased  to  join  my  colleague  from 
New  Jersey,  Senator  Bradley,  in  spon- 
soring this  amendment  to  address  the 
treatment  of  radon  contamination  at 
Superf  und  sites. 

This  amendment  expresses  the  sense 
of  the  Senate  that  the  Environmental 
Protection  Agency,  in  determining 
proper  remedial  action  plana  for  treat- 
ing radon-contaminated  national  pri- 
orities list  sites,  is  not  limited  to  con- 
sideration of  fully  demonstrated  meth- 
ods, particularly  those  involving  off- 
site  transport  and  disposal  of  contami- 
nated material.  The  amendment  fur- 
ther expresses  the  sense  of  the  Senate 
that  the  EPA,  in  selecting  response  ac- 
tions for  these  sites,  may  use  innova- 
tive or  alternative  methods  which  pro- 
tect human  health  and  the  environ- 
ment in  a  cost-effective  manner. 

According  to  EPA  regulations,  in 
order  to  qualify  as  an  innovative  or  al- 
ternative method  which  would  protect 
human  health  and  the  environment, 
any  such  method  would  have  to  pro- 
vide a  degree  of  protection  equal  to  or 
superior  to  existing  standards. 

Mr.  President,  the  threat  to  public 
health  from  radon  exposure  has  only 
recently  begun  to  receive  the  attention 
it  deserves.  The  problem  of  naturally 
occurring  radon  contamination  has 
surfaced  in  recent  months,  and  could, 
according  to  estimates  by  the  Environ- 
mental Protection  Agency,  affect  1 
million  homes  nationwide.  The  exten- 
sive threat  naturally  occurring  radon 
contamination  poses  nationwide  un- 
derscores the  need  to  implement  Fed- 
eral programs  to  address  the  radon 
hazard. 

Earlier  in  this  debate,  Senator 
Mitchell,  Senator  Bradley,  and  I 
were  successful  in  adding  an  amend- 


ment to  S.  51  which  directs  the  Envi- 
ronmental Protection  Agency  to  un- 
dertake an  aggressive  national  pro- 
gram to  deal  with  the  threat  posed  by 
naturally  occurring  radon. 

However,  Mr.  President,  we  have  sit- 
uations were  radon  contamination  is 
not  a  naturally  occurring  phenome- 
non, but  is  the  result  of  human  activi- 
ties. In  the  communities  of  Montclair, 
West  Orange,  and  Glen  Ridge,  NJ, 
over  100  homes  are  located  immediate- 
ly above  radon-contaminated  soil.  This 
contamination  resulted  from  the  reck- 
less disposal  of  radium  wastes  by  a 
firm  involved  in  the  manufacture  of 
luminescent  watch  dials  many  years 
ago.  Soil  contaminated  with  the 
radium  was  later  taken  from  the  site, 
and  used  as  fill  for  the  development  of 
homes  on  more  than  100  acres  in  New 
Jersey. 

The  threat  posed  by  radon  contami- 
nation is  clear.  Long  term,  high-level 
exposure  to  radon  is  known  to  cause 
lung  cancer.  Because  of  this  threat, 
the  Environmental  Protection  Agency 
has  included  these  radon  sites  in  New 
Jersey  on  the  national  priorities  list, 
making  them  eligible  for  federally 
funded  cleanup  under  Superfund. 

But  radon  contamination  is  a  treat- 
able hazard.  Once  a  problem  is  diag- 
nosed, relatively  inexpensive,  simple 
measures  can  be  taken  to  alleviate  the 
health  threats  of  radon.  In  many 
cases,  alternatives  to  excavation  and 
removal  of  soil  may  be  available  and 
adequate  to  protect  human  health. 
There  are  means  which  have  been  em- 
ployed by  the  Environmental  Protec- 
tion Agency  in  treating  radon  contami- 
nated homes  in  Pennsylvania  that  can 
alleviate  the  threat.  These  measures, 
such  as  sealing  of  cracks  and  spaces  in 
foundations  and  installation  of  venti- 
lation systems,  are  relatively  low-cost 
items,  and  provide  the  degree  of 
health  protection  needed. 

In  its  remedial  investigation/feasibil- 
ity study  recently  completed  for  these 
sites,  the  EPA  has  investigated  the 
feasibility  of  using  such  measures, 
However,  because  of  the  nature  of  the 
contamination,  such  alternative  and 
innovative  measures  may  not  be  ade- 
quate remedial  action.  In  cases  where 
the  contamination  could  be  remediat- 
ed and  public  health  protected 
through  the  implementation  of  alter- 
native and  innovative  measures,  this 
option  should  be  fully  investigated. 

Prior  to  the  undertaking  of  Federal 


1081 


remedial  action  under  Superfund,  the 
State  of  New  Jersey  began  a  pilot  pro- 
gram to  alleviate  the  health  hazard 
facing  the  residents  in  the  affected 
homes.  Under  this  program,  the  State 
of  New  Jersey  is  excavating  and  re- 
moving the  contaminated  soil  from  12 
homes. 

The  cost  of  this  action  is  staggering. 
This  pilot  program  will  cost  at  least  $8 
million.  If-sirnilar  action  were  taken  to 
remediate  the  remainder  of  the  affect- 
ed homes,  the  price  tag,  according  to 
the  EPA,  could  easily  approach  $200 
million.  Mr.  President,  this  enormous 
cost  would  serve  as.  a  significant  drain 
on  the  Superfund,  and  could  slow 
down  the  cleanup  of  these  sites. 

However,  Mr.  President,  the  resi- 
dents of  these  contaminated  homes 
should  be  protected  from  this  health 
hazard  as  soon  as  possible. 

The  use  of  such  innovative  technol- 
ogies, where  feasible  and  adequate  to 
protect  human  health  and  the  envi- 
ronment, would  make  the  cleanup  of 
these  sites  more  cost-effective  and 
practical,,  and  timely  while  ensuring 
the  health  of  those  residents  affected 
in  an  expedient  manner. 

I  urge  my  colleagues  to  support  this 
measure. 

Mr.  STAFFORD  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Vermont. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  legislation  pro- 
posed in  the  amendment  by  the  able 
Senator  from  New  Jersey.  We  are  pre- 
pared to  accept  it. 

Mr.  BENTSEN.  Mr.  President, 
acting  for  the  minority,  we  have  exam- 
ined the  legislation  and  think  its  con- 
tribution  will  be  helpful.  We  have  no 
objection  to  it. 

The  PRESIDING  OFFICER.  Is 
there  further  debate  on  the  amend- 
ment? If  not,  the  question  is  on  agree- 
ing to  the  amendment  of  the  Senator 
from  New  Jersey. 

The  amendment  (No.  647)  was 
agreed  to. 

Mr.  BRADLEY.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  648 

Mr.  STAFFORD.  Mr.  President,  I 
send  an  Amendment  to  the  desk  on 


behalf  of  myself  and  the  able  Senator 
from  Texas  [Mr.  Bentsen]  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  himself  and  Mr.  Bentsei?,  pro- 
poses an  amendment  numbered  648. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

Delete  the  text  from  page  54,  line  4, 
through  page  58,  line  20,  and  insert  in  lieu 
thereof  a  new  section  as  follows: 

"Sec.  108.  (a)  Section  103  of  the  Compre- 
hensive Environmental  Response,  Compen- 
sation and  Liability  Act  of  1980,  as  amended 
by  this  Act,  is  further  amended  by  adding 
after  "Notice,  Penalties"  in  the  title  to  sec- 
tion 103:  ",  Inventory,  and  Emergency  Re- 
sponse". Section  103  is  further  amended  by 
adding  at  the  end  thereof  the  following  new 
subsection: 

"(h)(1)  The  requirements  of  this  subsec- 
tion shall  apply  to  owners  and  operators  of 
facilities  that  have  ten  or  more  full-time 
employees  and  that  are  in  Standard  Indus- 
trial Classification  Codes  20  through  39  (as 
in  effect  on  July  1,  1985)  that  manufacture 
or  process  more  than  200,000  pounds  per 
year  of  a  chemical  substance  listed  pursuant 
to  paragraph  (2)  or  that  use  more  than 
2,000  pounds  per  year  of  a  substance  listed 
pursuant  to  paragraph  (2).  For  purposes  of 
this  subsection, 

"(A)  The  term  'manufacture'  means  to 
produce,  prepare  or  compound  a  chemical 
substance. 

"(B)  The  term  'process'  means  the  prepa- 
ration of  a  chemical  substance,  after  its 
manufacture,  for  distribution  in  commerce— 

"(i)  in  the  same  form  or  physical  state  as, 
or  in  a  different  form  or  physical  state 
from,  that  in  which  it  was  received  by  the 
person  so  preparing  such  substance, 

"(ii)  as  part  of  an  article  containing  the 
chemical  substance. 

"(C)  The  term  'use'  means  to  use  for  pur- 
poses other  than  processing. 

"(2)(A)  Not  later  than  July  1,  1986  the 
President  shall  publish  a  list  of  toxic  chemi- 
cal substances  which,  on  the  basis  of  avail- 
able information  and  in  the  judgment  of  the 
President,  are 'manufactured  in  or  imported 
into  the  United  States  in  aggregate  quanti- 
ties that  exceed  500,000  pounds  per  year 
and,  (i)  based  on  epidemiological  or  other 
population  studies,  generally  accepted  labo- 
ratory tests,  or  structural  analysis  are 
known  to  cause  or  are  suspected  of  causing 
in  humans  adverse  acute  health  effects, 
cancer,  birth  defects,  heritable  genetic  mu- 
tations, or  other  health  effects  such  as  re- 
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productive  dysfunction,  neurological  disor- 
der, or  behavioral  abnormalities,  or  (ii)  be- 
cause of  toxicity,  persistence,  or  tendency  to 
bioaccumulate  in  the  environment,  may 
cause  adverse  environmental  effects.  Unless 
and  until  such  list  is  published,  those  specif- 
ic chemical  substances  identified  in  section 
101(14)  of  this  Act  shall  constitute  such  list. 

"(B)  the  President  shall,  as  necessary,  but 
no  less  other  than  every  two  years,  review 
and  revise  the  list  required  by  this  para- 
graph. Any  person  may  petition  the  Presi- 
dent to  add  a  chemical  substance  to  the  list 
or  to  remove  a  chemical  substance  from  the 
list. 

"(C)  The  President  may  establish  a  quan- 
tity different  from  that  established  in  para- 
graphs (1),  (2),  or  (3)  for  particular  chemical 
substances,  based  on  their  toxicity,  extent 
of  usage  and  such  other  factors  as  the  Presi- 
dent deems  appropriate.  The  President,  on 
his  own  motion  or  at  the  request  of  a  Gover- 
nor of  a  State  (with  regard  to  facilities  lo- 
cated in  that  State),  may  apply  the  require- 
ments of  this  subsection  to  the  owners  and 
operators  of  any  particular  facility  that 
manufactures,  proeesaeaf  or  uses  a  chemical 
substance  listed  under  subparagraph  (A)  if 
the  President  determines  that  such  action  is 
warranted  on  the  basis  of  toxicity  of  the 
substance,  proximity  to  other  facilities  that 
release  the  substance  or  to  population  cen- 
ters, the  history  of  releases  of  such  sub- 
stances at  such  facility,  or  such  other  fac- 
tors as  the  President  deems  appropriate. 

"(3)  The  owners  or  operators  of  a  facility 
subject  to  this  subsection  shall  complete  a 
Toxic  Chemical  Release  Inventory  Form  as 
published  under  paragraph  (4)  for  each 
chemical  substance  listed  under  paragraph 
(2)  that  was  manufactured,  processed,  or 
used  in  quantities  exceeding  those  estab- 
lished under  paragraph  (1)  or,  where  appli- 
cable, subparagraph  (2)(C),  during  the  pre- 
ceding calendar  year  at  such  facility.  Such 
form  shall  be  submitted  on  or  before  June 
30.  1987.  June  30.  1990.  and  June  30.  1993. 
and  shall  contain  data  reflecting  releases 
during  the  preceding  calendar  year.  If  the 
President  has  not  published  the  form  re- 
quired by  paragraph  (4)  on  or  before  De- 
cember 31.  1986.  owners  and  operator  re- 
quired to  submit  information  under  this 
subsection  shall  do  so  by  letter  to  the  Ad- 
ministrator of  the  Environmental  Protec- 
tion Agency  postmarked  on  or  before  June 
30, 1987. 

"(4)(A)  Not  later  than  June  1,  1986.  the 
President  shall  publish  a  Toxic  Chemicals 
Release  Inventory  Form.  Such  form  shall 
provide  for  the  name  and  location  of  and 
principal  business  activities  at  the  facility 
and  shall  provide  for  submission  of  the.  fol- 
lowing Information  for  each  listed  substance 
known  to  be  present  at  the  facility— 

"(i)  the  use  or  uses  of  the  chemical  sub- 
stance at  the  facility; 

"(ii)  the  annual  quantity  of  the  chemical 
substance  transported  to  the  facility,  pro- 
duced at  the  faculty,  consumed  at  the  facul- 
ty, and  transported  from  the  facility  as 


waste  or  as  a  commercial  product  or  byprod- 
uct or  component  or  constituteut  of  a  com- 
mercial product  or  byproduct. 

"(iii)  the  annual  quantity  of  the  efcaaskafr 
substance    entering    each    ewliumaental    \ 
wastestream.  including  air.  surface  water r 
land,  subsurface  injection,  and  discharge  to 
publicly  owned  treatment  works;  sad 

"Civ)  for  each  wastestream.  the  waste 
treatment '  methods  employed  and  the 
annual  quantity  of  the  chemical  substance 
remaining  in  the  waste-stream  after  treat- 
ment. 

"(B)  For  purposes  of  this  paragraph,  facil- 
ity owners  and  operators  may  utilize  readily 
available  data  collected  pursuant  to  other 
State  and  Federal  environmental  laws,  or, 
where  such  data  are  not  readily  available, 
reasonable  estimates.  Nothing  in  this  sub- 
section shall  require  the  monitoring  or 
actual  measurement  of  quantities  of  sub- 
stances or  releases  beyond  that  required 
under  other  authorities.  In  order  to  assure 
consistency,  the  President  shall  require  that 
data  be  expressed  in  common  units. 

"(5)  The  Governor  of  each  State  shall  des- 
ignate an  official  or  officials  of  the  State  to 
receive  Toxic  Chemical  Release  Inventory 
Forms.  The  facility  owner  or  operators  shall 
submit  the  Forms  to  such  official  or  offi- 
cials and  to  the  President. 

"(6)  Subject  to  the  provisions  of  para- 
graph (8).  the  President  and  the  Governor 
shall  make  the  information  submitted  pur- 
suant to  this  subsection  available  to  the 
public.  The  President  and  the  Governor 
may  charge  reasonable  fees  to  recover  the 
cost  of  reproduction  and  mailing  of  data. 

~T7)  The  President  shall  establish  and 
maintain  m  a  computer  database  a  National 
Toxic  Chemical  Release  Inventory  based  on 
data  submitted  under  this  section.  EPA 
shall  make  these  data  accessible  by  comput- 
er telecommunication  to  any  person  on  a 
cost-reimburseable  user  fee  basis. 

"(8)  (A)  The  President  may  verify  the 
data  contained  in  the  Toxic  Chemicals  Re- 
lease Inventory  Form  using  the  authority  of 
section  104(e)  of  this  Act. 

"(B)  Information  submitted  under  this 
subsection  shall  be  treated  as  information 
submitted  under  section  104(e)  and  (other 
than  data  on  the  quantity  and  nature  of  any 
release  and  the  identity  of  the  chemical  sub- 
stance released)  shall  be  subject  to  the  pro- 
visions of  section  104(e). 

"(9)  Any  person  who  knowingly  omits  ma- 
terial information  or  makes  any  false  mate- 
rial statement  or  representation  in  the 
Toxic  Chemicals  Release  Inventory  Form 
shall,  upon  conviction,  be  fined  not  more 
than  $25,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

"(10)  Nothing  in  this  subsection  shall  be 
construed  to  limit  the  ability  of  any  State  or 
locality  to  require  submission  of  informa- 
tion related  to  hazardous  substances,  toxic 
chemical  substances  pollutants  or  contami- 
nants or  other  materials. 

"(11)  Section  194(e)  of  the  Comprehensive 
Environmental    Response.    Compensation. 
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and  Liability  Act  of  1980.  as  amended  by 
this  Act.  is  further  amended  by  inserting 
"and  section  103"  after  "under  this  section" 
in  the  first ; 


Mr.  STAFFORD.  Mr.  President,  this 
amendment  is  a  substitute  for  section 
106  of  S.  51.  which  provides  for  a  haz- 
ardous substances  inventory.  Section 
106  was  included  in  the  bilL 

At  the  suggestion  of  my  good  friend 
and  colleague,  and  most  valuable 
member  of  our  committee,  the  Senator 
from  New  Jersey,  Senator  Lautenbebg, 
has  been  instrumental  in  developing 
this  substitute  as  welL 

The  intent  behind  this  amendment 
is  to  require  manufacturing  facilities 
handling  substantial  quantities  of 
toxic  chemicals  to  report  the  annual 
quantities  of  these  chemicals  they 
dump  into  the  environment.  These  re- 
ports when  compiled  will  constitute  an 
inventory  which  tells  us  where  the 
toxic  chemicals  are  and  where  they 
are  being  released  into  the  environ- 
ment. Such  an  inventory  will  be  a  val- 
uable tool  for  environmental  regula- 
tors, for  the  health  professionals,  the 
concerned  public,  and  the  companies 
themselves. 

The  inventory  will  provide  the  basic 
what,  where  and  how  information  that 
is  vital  for  sensible  management  and 
control  of  toxic  chemicals.  This  substi- 
tute amendment  responds  to  concerns 
that  have  been  raised  about  the  inven- 
tory requirements  in  section  106.  It 
will  apply  to  fewer  facilities  and  re- 
quire less  reporting  by  submitters. 

It  will  include  only  chemicals  that 
can  harm  public  health  or  the  environ- 
ment when  released,  allows  the  use  of 
already  available  data  and  reasonable 
estimates,  no  new  testing  or  monitor- 
ing requirements  are  established, 
trade  secrets  are  protected,  and  it  re- 
duces the  paperwork  burden  on  indus- 
try in  terms  of  distributing  completed 
forms.  In  short,  Mr.  President,  this 
amendment  is  as  responsive  as  possible 
to  the  legitimate  concerns  that  have 
been  expressed  while  not  giving  up  to 
any  significant  degree  its  intended 
public  health  and  environmental  bene- 
fits. This  inventory  is  a  concept  that 
the  people  support. 

After  the  Bhopal  disaster  and  the 
continuing  litany  of  chemical  acci- 
dents in  this  country,  the  public  wants 
to  know  and  the  public  has  a  right  to 
know  about  the  releases  of  toxic 
chemicals,  deliberate  releases  that 
occur  every  day  as  well  as  accidental 
releases.  This  amendment,  Mr.  Presi- 


dent, will  provide  that  information. 

Mr.  President,  I  would  like  to  take  a 
few  minutes  to  discuss  further  the 
need  for  a  toxic  chemicals  release  in- 
ventory and  the  intent  behind  this 
amendment.  But  first,  I  particularly 
want  to  thank  my  good  friend  and  col- 
league, the  distinguished  Senator  from 
Texas,  Senator  Bentsen  for  his  help  in 
developing  this  amendment.  As  usual, 
he  was  the  source  of  many  good  ideas 
for  ways  to  achieve  the  goals  of  the 
amendment  without  creating  too  large 
a  burden  on  the  manufacturing  indus- 
try. 

Public  concern  about  toxic  chemicals 
is  at  an  all  time  high.  Hardly  at  week 
passes  without  new  revelations  about 
the  dangers  of  chemicals  substances  in 
our  daily  lives.  Chemical  substances 
that  are  known  to  cause  cancer,  birth 
defects,  and  other  serious  diseases  are 
being  released  daily  into  our  environ- 
ment not  only  by  accident,  but  also  by 
design.  Despite  15  years  of  progress  in 
pollution  control,  it  is  still  common 
business  practice  to  dump  dangerous 
chemicals  into  the  air.  into  the  water 
and  under  the  ground. 

Mr.  President,  it  is  clear  that,  as  a 
society,  we  still  have  a  long  way  to  go 
before  we  can  say  we  are  effectively 
managing  our  exposure  to  these 
chemicals.  What  do  we  need  to  do0 
Common  sense  and  the  most  element 
tary  principles  of  management  tell  us 
that  one  essential  component  is  infor- 
mation. We  need  answers  to  three 
questions.  First,  which  chemicals  are 
we  really  worried  about?  Second, 
where  are  these  toxic  chemicals  being 
manufactured,  used,  and  released? 
And  third,  what  quantities  are  being 
released? 

Our  present  system  of  pollution  con* 
trol  laws  suffers  from  being  fragment- 
ed. The  inforaa»tion  needed  to  answer 
these  three  rkal  questions,  to  the 
extent  it  exists,  is  scattered  through- 
out different  program  files  at  several 
levels  of  government.  Even  if  these 
data  could  be  systematically  collected 
together  by  the  thousands  of  bureau- 
crats who  control  them,  they  still 
would  be  hard  to  analyze.  Existing 
data  are  reported  in  inconsistent 
units— pounds  per  hour  on  the  one 
hand  versus  milligrams  per  liter  on 
the  other.  It  is  difficult  if  not  impossi- 
ble, to  get  a  picture,  of  toxic  chemical 
releases  at  one  industrial  plant,  much 
less  develop  a  community  or  regional 
or  national  picture  of  toxic  pollution 
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activity. 

My  colleagues  may  well  ask  whether 
I  am  exaggerating.  I  am  not.  Last  year, 
a  sophisticated  environmental  re- 
search organization  in  New  York  City 
tried  for  months  to  understand  waste 
handling  practices  at  some  35  chemi- 
cal processing  plants  around  the  coun- 
try. The  organization.  Inform,  Inc.,  se- 
lected several  toxic  chemicals  widely 
used  in  industry.  They  searched  every 
publicly  available  pollution  control 
agency  file  at  every  level  of  govern- 
ment trying  to  get  answers  to  these 
simple  questions:  On  an  annual  basis, 
how  much  of  the  chemical  is  used  at 
the  plant?  How  much  waste  containing 
the  chemical  is  generated  in  a  year? 
What  happens  to  this  waste? 

Despite  hundreds  of  hours  of  re- 
search. Inform  could  not  get  satisfac- 
tory answers  to  these  questions. 

Except  in  the  State  of  New  Jersey, 
where  the  answers  exist  on  one-page 
forms  submitted  by  the  companies 
themselves.  These  forms,  called  the 
New  Jersey  Industrial  Survey,  contain 
each  facility  manager's  best  estimate 
of  the  input,  output,  and  loss  of  desig- 
nated toxfc  chemicals.  A  very  similar 
inventory  exists  in  the  State  of  Mary- 
land. 

Both  the  Maryland  and  New  Jersey 
inventories  have  proven  to  be  very 
useful  to  environmental  managers  and 
health  officials.  With  these  invento- 
ries, officials  know  how  to  contact  per- 
sons who  handle  particular  chemicals 
so  that  they  can  be  notified  of  health 
warnings  or  other  important  informa- 
tion, the  inventories  reveal  geographic 
and  industrial  patterns  of  environmen- 
tal release,  which  health  officials  can 
correlate  with  records  of  disease  inci- 
dence to  seek  out  possible  relation- 
ships. Regulatory  officials  from  vari- 
ous programs,  from  occupational 
safety  to. air  and  water  pollution,  use 
these  inventories  to  cross  check  other 
data.  Aggregated  data  from  an  inven- 
tory of  chemical  waste  production  and 
discharge  can  lie  used  by  environmen- 
tal managers  to  help  set  program  pri- 
orities. Are  there  certain  geographical 
areas  with  particularly  heavy  air  emis- 
sions of  a  potent  carcinogen?  Which 
toxic  chemicals  or  categories  of  chemi- 
cals are  discharged  the  most,  and  into 
which  media?  Do  some  companies  re- 
lease more  toxics  than  others  manu- 
facturing the  same  product?  Which  in- 
dustrial categories  warrant  more  at- 
tention? 

In    short,    Mr.    President,    a    toxic 


chemicals  release  inventory  offers  the 
possibility  of  making  the  management 
of  toxic  chemicals  more  efficient 
Scarce  resources  can  perhaps  be  tar- 
geted to  where  the  problems  are  great- 
est. 

Mr.  President,  there  is  another 
reason  why  companies  should  disclose 
their  dumping  practices.  It  is  that  the 
public  has  a  right  to  know  about  the 
toxic  chemicals  that  are  being  released 
day  by  day  into  the  air  and  water.  Just 
as  there  is  a  right  to  know  about  acci- 
dental release  of  a  carcinogen,  for  ex- 
ample, there  is  a  right  to  know  about 
intentional  release  of  the  same  chemi- 
cal. 

The  amendment  which  Senator 
Bentsen  and  I  are  offering  today 
makes  an  important  contribution  to 
achieving  the  benefits  I  have  been  de- 
scribing. And  it  does  so  without  plac- 
ing an  undue  burden  on  industries. 
There  are  thresholds  in  terms  of  size 
of  facility  and  volume  of  production 
and  use  that  are  sensitive  to  the  con- 
cerns of  small  companies.  Further,  the 
amendment  does  not  require  new  emis- 
sions monitoring  programs.  It  simply 
requires  that  exising  data  be  gathered 
into  one  place,  supplemented  by  rea- 
sonable estimates  where  necessary. 
Mr.  President,  it  simply  cannot  be  very 
expensive  to  go  through  the  files,  or 
talk  to  the  plant  foreman,  and  pull 
these  numbers  together.  They  prob- 
ably already  are  consolidated  in  most 
facilities  in  order  to  assure  compliance 
with  regulatory  programs;  and  if  they 
aren't,  they  should  be. 

This  amendment  responds  to  every 
concern  that  I  have  heard  about  the 
provision  in  S.  1251  that  it  would  re- 
place, section  106.  Yet  it  does  so  with- 
out harming  the  intent  of  that  section. 
I  commend  this  amendment  to  my  col- 
leagues and  urge  that  they  support  it 

Mr.  President,  if  I  may,  I  will  contin- 
ue now  with  a  discussion  of  the  specif- 
ic provisions  of  this  amendment  and 
the  intent  behind  them. 

This  amendment  establishes  a  new 
subsection  (h)  in  section  103  of  the 
Comprehensive '  Environmental  Re- 
sponse Compensation  and  Liability 
Act  of  1980. 

Consistent  with  other  provisions  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  the  amendment  places  responsi- 
bility for  implementation  on  the  Presi- 
dent. It  is  intended  that  the  President 
delegate  this  responsibility  to  the  Ad- 
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mlnUttrator  of  the  Environmental  Pro- 
tection Agency  as  he  has  other  Com- 
prehensive Environmental  Response 
Compensation  and  Liability  Act  Re- 
sponsibilities. 

Paragraph  (1)  establishes  the  char- 
acteristics of  facilities  that  are  subject 
to  the  requirements  of  this  subsection. 
These  include  a  small  business  exemp- 
tion: facilities  with  fewer  than  10  em- 
ployees are  not  subject  to  the  report- 
ing requirements. 

The  requirements  apply  to  facilities 
in  Standard  Industrial  Codes  20 
through  39.  They  do  not  apply  to 
retail  outlets,  dry  cleaning  establish- 
ments or  warehouses  not  associated 
with  manufacturing  facilities. 

The  requirements  apply  to  facilities 
that  handle  substantial  quantities  of 
listed  toxic  chemicals.  These  include 
facilities  that  manufacture  or  process 
more  than  200,000  pounds  per  year  of 
a  listed  substance,  or  that  use  more 
than  2,000  pounds  per  year. 

The  term  "use"  is  deliberately  not 
defined  precisely.  Examples  of  chemi- 
cal use,  as  distinct  from  chemical  man- 
ufacture or  processing,  would  include 
use  as  a  nonreactive  industrial  solvent 
or  a  component  of  a  cutting  fluid.  The 
President  may,  of  course,  further 
define  these  terms  in  regulations, 
based  on  the  experience  and  knowl- 
edge of  chemical  uses  obtained  under 
the  Toxic  Substances  Control  Act  and 
other  statutes. 

A  distinction  in  threshold  quantities 
is  made  between  manufacturing  and 
processing  facilities  and  facilities  that 
use  a  listed  chemical  for  other  pur- 
poses. This  distinction  is  made  because 
users  of  chemicals  are  more  likely  to 
release  a  larger  proportion  of  the  toxic 
chemicals  as  waste  than  are  facilities 
that  manufacture  or  process  the 
chemical  for  sale  as  a  product. 

Paragraph  (2)  requires  the  President 
to  publish  a  list  of  toxic  chemicals 
which  shall  be  the  subject  of  reporting 
requirements.  To  be  ^designated,  a 
chemical  generally  must  be  manufac- 
tured or  imported  in  aggregate  quanti- 
ties that  exceed  500,000  pounds  per 
year.  This  determination  of  aggregate 
quantity  is  to  be  based  on  information 
available  to  the  President.  It  is  recog- 
nized that  the  quantity  of  a  chemical 
manufactured  and  imported  may  vary 
from  year  to  year.  The  President 
should  use  the  most  recent  data  avail- 
able to  him  in  making  a  determination 
of  aggregate  volume  pursuant  to  this 


paragraph.  Implementation  of  these 
provisions  should  not  be  delayed  while 
waiting  for  more  recent  or  more  pre- 
cise production  and  import  data.  Nor 
Is  the  President  expected  to  undertake 
programs  to  gather  production  and 
import  data  solely  for  the  purpose  of 
identifying  chemicals  pursuant  to  this 
paragraph  although  he  has  -the  au- 
thority to  obtain  such  information 
under  the  Toxic  Substances  Control 
Act  and  may  choose  to  do  so  for  pur- 
poses of  this  subsection,  provided  it 
will  not  delay  implementation. 

In  order  to  determine  that  a  chemi- 
cal meets  the  aggregate  volume  crite- 
rion, the  President  need  not  prove 
that  the  chemical  exceeded  that 
volume  in  the  year  for  which  report- 
ing is  required.  He  need  only  deter- 
mine that  the  criterion  was  met  in  the 
most  recent  year  for  which  he  has 
data.  Of  course,  substances  may  be 
added  to  or  moved  from  the  list  during 
periodic  revisions  if  more  recent  data 
should  so  indicate. 

This  paragraph  also  describes  the 
toxicity  criteria  for  including  a  chemi- 
cal substance  on  the  list;  These  are 
broadly  defined  to  include  both  acute 
and  chronic  adverse  human  health  ef- 
fects as  well  as  adverse  environmental 
effects.  As  adverse  human  health 
effect  need  not  be  life  threatening,  de- 
bilitating or  long  lasting  to  be  consid- 
ered. The  President  should  include, 
for  example,  substances  that  can  cause 
significant  respiratory  or  eye  irritation 
in  exposed  populations. 

The  President  is  to  list  chemical  sub- 
stances known  to  cause  or  suspected  of 
causing  adverse  human  health  effects. 
The  potential  for  causing  human 
cancer  for  example,  is  indicated  by 
tests  carried  out  en  animals  or  other 
organisms,  or  in  some  cases  because  of 
structural  similarity  to  other  sub- 
stances which  have  been  subjected  to 
testing.  Such  substances  should  be 
listed.  It  is  not  intended  that  chemical 
substances  should  be  listed  only  on 
the  basis  of  proof  of  human  toxicity, 
because  such  proof  often  is  unavail- 
able. 

In  construction  the  list  of  toxic 
chemical  substances  under  this  para- 
graph, the  President  should  consult 
lists  of  toxic  chemicals  compiled  by 
the  International  Agency  for  Research 
on  Cancer,  the  National  Toxicology 
Program  Annual  Report  on  Carcino- 
gens, and  other  lists  compiled  by  other 
entities.  He  also  should  consult  various 
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State  lists  of  chemicals  for  which  simi- 
lar reporting  has  been  required,  in- 
cluding those  of  New  Jersey  and  Mary- 
land. Generally,  any  substance  appear- 
ing on  these  lists  that  also  meets  the 
aggregate  volume  requirement  should 
be  included  on  the  list  compiled  under 
this  paragraph. 

Should  the  President  fail  to  publish 
the  required  list  of  chemicals,  then 
the  reporting  requirements  will  apply 
to  specific  chemicals  that  appear  on 
the  list  of  hazardous  substances  com- 
piled under  section  101(14)— the  so 
called  Superf  und  list. 

Subparagraph  (B)  of  paragraph  (2) 
requires  the  President  to  review  and 
revise  the  list  of  chemicals  no  less 
often  than  every  2  years.  Any  person 
may  petition  the  President  to  add 
chemical  substances  to  the  list  or 
delete  chemical  substances  from  the 
list,  based  upon  the  criteria  set  forth 
in  this  amendment. 

It  is  recognized  that,  with  regard  to 
particular  chemical  substances,  the 
threshold  quantities  described  in  para- 
graphs (1),  (2),  or  (3)  may  be  found  to 
be  inappropriate.  Consequently,  the 
President  is  given  the  authority  to  es- 
tablish, for  a  particular  chemical  sub- 
stance, a  different  quantity  based  on 
toxicity,  extent  of  usage,  and  such 
other  factors  as  the  President  deems 
appropriate. 

Similarly,  the  President  may  apply 
the  requirements  of  this  subsection  to 
a  facility  to  which  they  otherwise 
would  not  apply,  based  on  the  toxicity 
of  a  chemical  substance  manufactured, 
processed  or  used  at  the  facility,  prox- 
imity to  other  facilities  or  to  popula- 
tion centers,  history  of  releases  at  the 
facility,  and  other  factors  the  Presi- 
dent deems  appropriate.  The  Gover- 
nor of  a  State  may  request  that  this 
subsection  apply  to  such  facilities 
within  that  State,  and  it  is  expected 
that  the  President  will  comply  with 
such  a  request. 

Paragraph  (3)  calls  for  three  tc«ic 
chemicals  release  inventory  reports,  at 
3-year  intervals,  beginning  in  1987. 
Each  inventory  is  to  be  based  on  activ- 
ity during  the  preceding  calendar  year. 
This  approach  allows  ample  time  for 
affected  facilities  to  obtain  and  com- 
pile the  necessary  data  or  estimates 
during  calendar  year  1986  for  report- 
ing by  June  1,  1987. 

This  subsection  does  not  require 
actual  measurement  or  monitoring  of 
the  quantities  of  listed  toxic  sub- 
stances  or   releases   beyond   that   re- 


quired in  other  statutes.  The  Presi- 
dent has  ample  authority  in  the  vari- 
ous environmental  statutes  to  require 
measurement  and  monitoring,  should 
additional  measurement  or  monitoring 
be  warrented.  Owners  and  operators  of 
facilities  subject  to  the  requirements 
of  this  subsection  may  utilize  readily 
available  data  collected  pursuant  to 
other  laws.  Reasonable  estimates  may 
be  used  where  actual  data  are  not 
available.  Estimates  may  be  based  on 
engineering  estimates  and  computa- 
tion, process  material  balance  studies, 
or  other  estimation  techniques.  In 
order  to  report  data  in  common  units, 
it  may  be  necessary  to  perform  conver- 
sion calculations  on  some  existing  data 
before  they  are  submitted. 

Paragraph  (5)  requires  the  Governor 
of  each  State  to  designate  one  or  more 
officials  to  receive  inventory  forms, 
and  requires  facility  owners  or  opera- 
tors to  submit  the  forms  to  these  offi- 
cials and  to  the  President.  Paragraph 
(8)  provides  that  submitted  data  is 
subject  to  the  provisions  of  section 
104(e),  which  defines  applicable  trade 
secret  protection  and  the  conditions 
under  which  »  information  obtained 
from  any  person  may  be  held  confi- 
dential. Data  on  the  annual  quantity 
and  nature  of  chemical  substances  re- 
leased and  the  identity  of  :  ^leased 
substances  may  not  be  held  confiden- 
tial. This  provision  is  consistent  with 
other  environmental  statutes. 

Except  insofar  as  information  io  pro- 
tected by  these  provisions,  the  Gover- 
nor and  the  President  are  required  to 
make  all  submitted  data  and  informa- 
tion available  to  the  public.  Consistent 
with  the  purposes  of  this  subsection, 
the  public  must  have  access  to  the 
name  and  location  of  the  facility  and 
to  data  on  which  chemical  substances 
are  being  released  and  the  annual 
quantity  of  such  substances  released. 

The  President  is  required  by  para- 
graph (7)  to  establish  and  maintain  in 
a  computer  data  base  a  National  Toxic 
Chemical  Release  Inventory  into 
which  information  submitted  on  the 
forms  will  be  entered.  The  information 
should  be  entered  in  such  a  way  as  to 
allow  aggregation  and  analysis  accord- 
ing to  location  and  type  of  facility,  by 
chemical  substance,  and  by  such  other 
variables  as  may  lead  to  useful  analy- 
ses of  patterns  and  trends  of  release  of 
toxic  chemical  substances.  The  Envi- 
ronmental Protection  Agency  already 
maintains  a  chemical  information  data 
base  under  the  Toxic  Substances  Con- 
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trol  Act  with  which  the  information 
and  data  required  by  this  subsection 
generally  are  compatible.  According  to 
information  supplied  by  the  Agency, 
this  data  base  can  be  modified  to  allow 
input  of  data  from  these  requirements 
within  a  short  time  and  with  little  ex- 
pense. Consequently,  it  is  assumed  and 
intended  that  the  President  will  make 
use  of  this  existing  data  base  rather 
than  establishing  a  new  data  base. 

Paragraph  (9)  establishes  penalties 
applicable  to  any  person  who  knowing- 
ly omits  material  information  or 
makes  any  false  material  statement  or 
representation  in  the  toxic  chemicals 
release  inventory  form. 

Paragraph  (10)  provides  that  this 
subsection  does  not  preempt  State  or 
local  submission  requirements.  Also, 
paragraph  (11)  is  a  conforming  amend- 
ment to  clarify  that  the  provisions  of 
section  104(e)(2)  apply  to  reports  and 
information  obtained  by  the  President 
under  this  subsection,  as  provided  in 
paragraph  (8). 

Mr.  BENTSEN.  Mr.  President,  when 
the  Committee  on  Environment  and 
Public  Works  reported  S.  51.  it  recog- 
nized that  section  106  was  an  imper- 
fect provision  that  would  need  addi- 
tional attention.  As  reported,  section 
106  included  some  provisions  that 
were  designed  to  acquire  information 
to  assess  emissions  and  discharges  of 
hazardous  substances  to  the  environ- 
ment and  some  provisions  that  were 
designed  to  provide  information  to 
emergency  response  authorities.  This 
combination  tended  to  produce  an  un- 
wieldy array  of  material  for  authori- 
ties who  needed  something  much  sim- 
pler. 

The  amendment  the  committee  lead- 
ership is  introducing  now  replaces  this 
section  with  a  more  targeted  inventory 
of  hazardous  substances  emissions  and 
discharges.  Other  amendments  will  ad- 
dress the  question  of  the  information 
and  procedures  to  be  required  for  an 
Emergency  Preparedness  and  Re- 
sponse Program. 

A  hazardous  substances  inventory, 
on  a  national  scale,  is  a  new  and  exten- 
sive undertaking.  Inventories  have 
been  used  effectively  by  several  States 
for  regulatory  purposes.  A  properly 
constructed  inventory  can  provide  val- 
uable information  about  potential 
emissions  that  should  be  regulated, 
the  effectiveness  of  regulations,  and 
trends  in  emissions  over  time.  At  issue 
now  is  how  to  construct  a  national  in- 


ventory which  attempts  to  balance 
adequacy  of  information  and  the  in- 
herent demands  on  businesses  that  an 
inventory  poses  when  its  uses  are  not 
precisely  defined.  This  amendment 
changes  several  aspects  of  the  commit- 
tee bill  to  address  this  dilemma. 

First,  it  limits  the  facilities  subject 
to  the  inventory  to  industries  in  the 
manufacturing  division  of  the  stand- 
ard industrial  classification.  These  are 
groups  20  through  39.  Mr.  President,  I 
ask  unanimous  consent  that  a  listing 
of  these  industries  be  printed  in  the 
Record  at  this  point. 

There  being  no  objection,  the  mate- 
rial was  ordered  to  be  printed  in  the 
Record,  as  follows: 

Division  D—  Manufacturing 

Major  Group  20:  Food  and  kindred  prod- 
ucts: 

Major  Group  21:  Tobacco  manufactures; 

Major  Group  22:  Textile  mill  products: 

Major  Group  23:  Apparel  and  other  fin- 
ished products  made  from  fabrics  and  simi- 
lar materials; 

Major  Group  24:  Lumber  and  wood  prod- 
ucts, except  furniture; 

Major  Group  25:  Furniture  and  fixtures; 

Major  Group  26:  Paper  and  allied  prod- 
ucts; 

Major  Group  27:  Printing,  publishing,  and 
allied  industries; 

Major  Group  28:  Chemicals  and  allied 
products; 

Major  Group  29:  Petroleum  refining  and 
related  industries; 

Major  Group  30:  Rubber  and  miscellane- 
ous plastics  products; 

Major  Group  31:  Leather  and  leather 
products; 

Major  Group  32:  Stone,  clay,  glass,  and 
concrete  products; 

Major  Group  33:  Primary  meta*  indus- 
tries: 

Major  Group  34:  Fabricated  metal  prod- 
ucts, except  machinery  and  transportation 
equipment; 

Major  Group  35:  Machinery,  except  elec- 
trical; 

Major  Group  36:  Electrical  and  electronic 
machinery,  equipment,  and  supplies; 

Major  Group  37:  Transportation  equip- 
ment; 

Major  Group  38:  Measuring,  analyzing, 
and  controlling  instruments;  photographic, 
medical  and  optical  goods;  watches  and 
clocks;  and 

Major  Group  39:  Miscellaneous  manufac- 
turing industries. 

Mr.  BENTSEN.  Facilities  in  the  SIC 
groups  that  manufacture  or  process 
more  than  200,000  pounds  per  year  of 
substances  subject  to  the  inventory  or 
that  use  more  than  2,000  pounds  per 
year  of  these  substances  would  re- 
spond to  the  inventory.  Thus,  a  chemi- 
cal plant  manufacturing  substances  or 
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using  them  above  these  quantities 
would  be  affected,  but  a  dry-cleaner 
would  not. 

Second,  it  more  precisely  focuses  the 
inventory  on  hazardous  substances. 
While  the  committee-reported  section 
would  cover  any  hazardous  substance 
under  Superf  und  if  it  were  more  than 
1  percent  of  a  mixture,  this  proposal 
looks  at  the  substance  itself.  If  a  plant 
used  a  product  that  was  1  weight  per- 
cent a  hazardous  substance,  it  would 
have  to  use  200,000  pounds  per  year 
before  meeting  the  2,000-pound-per- 
year  reporting  threshold  for  use. 

Third,  the  committee-reported  bill 
applied  to  all  substances  defined  as 
hazardous  under  Superfund.  This  pro- 
posal requires  the  President  to  estab- 
lish a  list  of  toxic  chemical  substances 
which  are  manufactured  or  imported 
into  the  United  States  in  an  aggregate 
volume  of  more  than  500,000  pounds 
per  year  and  are  known  to  cause  or  are 
suspected  of  causing,  in  humans,  ad- 
verse acute  health  effects,  cancer, 
birth  defects,  heritable  genetic  muta- 
tions, or  other  health  effects  such  as 
reproductive  dysfunction,  neurological 
disorder,  or  behavioral  abnormalities, 
or,  because  of  toxicity,  persistence,  or 
tendency  to  bioaccumulate  in  the  envi- 
ronment, may  cause  adverse  environ- 
mental effects.  Until  this  list  is  pub- 
lished, specific  chemicals  defined  as 
hazardous  under  Superfund  serve  as 
the  list. 

The  President  is  given  the  authority 
to  establish  different  thresholds  for 
particular  chemicals  based  on  his  judg- 
ment of  their  toxicity,  extent  of  use, 
or  other  factors.  The  President  may 
lower  the  threshold  for  other  manu- 
facturing facilities  in  S.I.C.  Codes  20- 
39  based  on  such  factors  as  toxicity  of 
the  substance,  proximity  to  other  fa- 
cilities that  release  the  same  substance 
or  to  population  centers,  the  history 
of  releases  at  a  facility.  For  his  State, 
a  Governor  can  request  that  addition- 
al manufacturing  facilities  in  S.I.C. 
Codes  20-39  be  added  to  the  inventory. 

The  committee-reported  bill  would 
have  required  the  first  inventory  180 
days  after  enactment  and  additional 
inventories  at  least  every  2  years 
thereafter.  This  proposal  requires 
three  inventories:  the  first  by  June  30, 
1987,  for  calendar  year  1986;  the 
second  by  June  30,  1990,  for  calendar 
year  1989;  the  third  by  June  30,  1993, 
for  calendar  year  1992.  There  were 
several  reasons  for  these  changes.  It 
allows  ample  opportunity  for  industry 


to  consider  how  to  collect  or  estimate 
its  emissions  during  1986  and  an  ade- 
quate time  to  prepare  this  data  for 
submission  by  mid-1987.  There  are  3 
years  between  inventories  to  reduce 
the  burden  of  preparing  them  and  to 
allow  the  recipients  to  evaluate  and 
use  the  information  they  rective.  Fi- 
nally. Congress  must  act  to  continue 
this  inventory  requirement.  If  it 
proves  to  be  a  useless  effort  or  unrea- 
sonably burdensome  or  poorly  target- 
ed, it  will  not  continue  beyond  these 
three  submissions.  If  the  information 
is  useful  but  needed  more  or  less  fre- 
quently, Congress  will  have  the  oppor- 
tunity to  make  such  judgments  and  to 
weigh  these  needs  against  their  costs. 

The  information  required  has  been 
reduced  one,  to  require  annual  quanti- 
ties of  materials  known  to  be  present 
at  a  facility  rather  than  annual  and 
monthly  quantity  information  and 
two,  to  require  general  waste  treat- 
ment information  rather  than  detailed 
information  regarding  such  items  as 
the  location  of  disposal  and  the  identi- 
ty of  transporters.  These  are  items 
more  properly  related  to  regulatory 
activities  rather  than  inventories. 

In  preparing  the  inventory,  a  facility 
may  use  readily  available  data  collect- 
ed pursuant  to  other  State  and  Feder- 
al environmental  laws;  or,  where  such 
data  are  not  readily  available,  reasona- 
ble estimates  may  be  used.  In  my  view, 
this  inventory  is  created  to  try  to  de- 
velop a  reasonable  sense  of  where  haz- 
ardous substances  encounter  the  envi- 
ronment. It  attempts  to  create  a  loose 
material  balance  of  such  substances.  It 
will  be  imperfect.  Consequently,  the 
use  of  data  required  by  State  or  Feder- 
al law  should  be  emphasized.  Esti- 
mates are  equally  appropriate  and 
techniques  are  available  for  such  esti- 
mates—many published  by  EPA  and 
other  regulatory  agencies.  It  is  not  the 
intent  of  this  inventory  to  generate 
massive  monitoring  and  data  collec- 
tion efforts.  In  fact,  nothing  here  shall 
require  the  monitoring  or  actual  meas- 
urement of  quantities  of  substances  or 
releases  beyond  that  required  under 
other  authorities.  The  Clean  Air  Act, 
Clean  Water  Act,  Solid  Waste  Disposal 
Act,  Toxic  Substances  Control  Act, 
other  provisions  of  Superfund,  and 
other  environmental  laws  contain 
ample  authority  to  require  monitoring 
and  data  collection  for  regulatory  or 
enforcement  purposes.  This  is  an  im- 
portant distinction.  Decisions  to  re- 
quire  monitoring   or   data  collection 
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need  to  have  a  defined  intent.  In  some 
cases  a  regulatory  program  needs  to  be 
developed,  sometimes  nationally, 
sometimes  locally  or  regionally.  In 
other  cases,  site-specific  enforcement 
actions  may  be  under  consideration. 
These  situations  warrant  the  cost  and 
burdens  of  added  monitoring  or  data 
collection.  Such  decisions  should  be 
made  through  the  authorities  provid- 
ed in  these  other  authorities.  This  in- 
ventory is  not  the  proper  place  to  vest 
such  authority  and  it  is  prohibited 
here. 

This  is  not  to  say  that  an  inventory 
is  not  a  useful  regulatory  tool.  Several 
States  have  developed  inventories  far 
more  extensive  than  this  one.  They 
have  used  them  for  regulatory  devel- 
opment such  as  State  implementation 
plans  under  the  Clean  Air  Act  or  cross 
checks  on  solid  waste  disposal  quanti- 
ties. These  are  important  functions, 
tailored  to  the  specific  needs  of  a 
State  and  should  be  preserved.  This 
proposal  preserves  State  and  local  au- 
thority. 

Finally,  I  would  like  to  emphasize 
that  this  proposal  has  modified  the  re- 
cipients of  this  inventory  considerably. 
The  committee-reported  bill  would 
have  required  the  inventories  to  be 
submitted,  at  a  minimum,  to  the  fol- 
lowing: the  President;  State  and  local 
emergency  and  medical  response  per- 
sonnel; the  State  police,  health  and 
environmental  departments;  area 
police  and  fire  departments;  area 
emergency  medical  services;  area  hos- 
pitals; and  area  libraries.  This  propos- 
al provides  for  the  inventory  to  be  sent 
to  State  officials  designated  by  the 
Governor  and  to  the  President.  They 
shall  make  the  information  available 
to  the  public  at  a  cost  to  cover  repro- 
duction and  mailing.  The  President 
shall  establish  and  maintain  a  comput- 
er data  base  which  shall  be  accessible 
by  computer  telecommunication  at  a 
cost-reimbursable  user  fee  basis.  Con- 
fidential business  information  protec- 
tion under  section  104(e)  of  this  act 
applies  to  the  inventory  as  well. 

Mr.  LAUTENBERG.  Mr.  President, 
I  would  like  to  commend  the  leader- 
ship of  the  committee  for  its  hard 
work  on  section  106  of  this  bill.  I  of- 
fered this  provision  when  the  commit- 
tee considered  S.  51  in  March.  As  the 
esteemed  chairman  of  the  committee 
has  explained,  the  bill  contains  a  pro- 
vision which  would  establish  a  hazard- 
ous substances  inventory.  The  amend- 


ment before  us  would  serve  as  a  substi- 
tute to  the  existing  section  106  in  S. 
51.  The  differences  between  the  exist- 
ing section  106  and  the  amendment 
before  us  reflect  changes  that  the 
committee  felt  should  be  made  based 
on  comments  received  subsequent  to 
markup  of  S.  51. 

The  amendment  before  us  would  ac- 
complish the  emissions  inventory 
goals  set  out  in  section  106.  It  would 
establish  a  national  industrial  invento- 
ry that  would  provide  information 
about  chemical  use,  storage,  and  regu- 
lar environmental  releases  into  the  air 
and  environment  from  facilities  manu- 
facturing or  storing  certain  hazardous 
substances. 

This  inventory  is  to  be  used  by  State 
and  Federal  agencies  to  improve  toxic 
chemical  management  by  monitoring 
use  and  tracking  releases  of  these  sub- 
stances. An  effective  inventory  will 
help  us  better  understand  the  flow  of 
toxics  into  the  environment  and  there- 
by aid  in  preventing  future  Superfund 
sites.  It  will  also  provide  critical  infor- 
mation to  Federal  and  State  air,  water, 
and  hazardous  waste  programs  to 
track  compliance  and  enforcement  ef- 
forts within  these  programs.  As  in  the 
State  of  New  Jersey,  such  information 
can  help  inform  and  direct  research 
efforts.  Finally,  Mr.  President,  the  in- 
ventory will  provide  the  Government 
and  the  public  with  information  about 
daily  and  routine  exposure  to  toxics  in 
our  environment— something  essential 
to  protecting  the  public  health. 

Mr.  President,  the  inventory  provid- 
ed for  in  the  committee  amendment 
will  better  organize  existing  data 
aboyt  chemicals  being  released  into 
the  environment.  EPA  and  the  States 
currently  collect  much  of  this  infor- 
mation, and  a  number  of  States  and 
cities  have  instituted  similar  invento- 
ries. They  have  found  that  the  inven- 
tories are  quite  helpful  in  conducting 
their  environmental  programs.  Howev- 
er, many  States  and  the  EPA  do  not 
have  so-called  multimedia  inventories. 
The  information  may  be  scattered  in 
air  files,  water  files,  and  on  RCRA 
manifest  forms,  for  example,  but  not 
pulled  together  in  one  place  to  provide 
a  complete,  and  usable,  picture  of  total 
environmental  exposure.  In  some 
cases,  the  information  may  not  be 
available  at  all. 

If  we  are  to  slow  the  creation  of  Su- 
perfund sites,  and  develop  a  profile  of 
public  exposure  to  toxic  emissions,  we 
must  do  a  better  job  of  monitoring  the 
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release  of  hazardous  substances  to  the 
environment. 

Since  the  committee  deliberations 
on  Superfund  in  March,  our  staffs 
have  had  the  opportunity  to  hear 
many  comments  and  continue  our 
work  on  this  provision.  Many  hours 
have  been  spent  analyzing  threshold 
levels  for  substances  and  facilities  that 
would  be  covered  by  this  provision. 
Our  staffs  have  met  with  concerned 
parties  and  they  have  discussed  the 
experience  that  States  have  had  in  im- 
plementing industrial  inventories  with 
State  officials. 

The  result  is  a  provision  that  will  ac- 
complish our  goal  of  establishing  a  na- 
tional inventory,  while  at  the  same 
time  meeting  a  number  of  the  con- 
cerns raised  by  small  business  and 
other  industries. 

Mr.  President,  section  106  of  S.  51  is 
widely  supported  by  firefighting, 
labor,  health,  environmental,  religious, 
and  consumer  organizations.  These  or- 
ganizations include  the  International 
Association  of  Firefighters,  the  Na- 
tional Lung  Association,  the  AFSCME, 
the  U.S.  Conference  of  Mayors,  the 
AFL-CIO,  and  many  of  our  Nation's 
prominent  environmental  organiza- 
tions. While  the  orginal  provision  of 
the  bill  has  been  limited  somewhat  in 
scope  to  meet  concerns  raised  about  its 
implementation,  the  provision  should 
go  far  toward  meeting  the  goals  to 
which  section  106  was  addressed.  I  ask 
that  a  letter  in  support  of  section  106 
authored  by  43  of  these  groups  be  in- 
serted in  the  Record  at  the  conclusion 
of  my  comments. 

The    PRESIDING    OFFICER    (Mr. 
Gorton).  Without  objection,  it  is  so 
ordered. 
(See  exhibit  1.) 

Mr.  LAUTENBERG.  Again,  Mr. 
President,  I  very  much  appreciate  the 
committee's  support  for  the  inventory 
and  the  work  of  the  committees  lead- 
ership on  this  provision.  I  urge  Senate 
adoption  of  the  committee  amend- 
ment. 

Exhibit  1 
rirefighting,  labor,  health,  environmen- 
tal, agricultural,  religious,  citizen  and 
consumer   organizations   strongly   sup- 
port superfund  hazardous  substance  in- 
ventory and  emergency  preparedness  and 
responses  provisions 
Dear  Senator:  On  December  3,  1984,  more 
than  2,000  citizens  were  killed  and  200,000 
injured  in  Bhopal.  India,  when  the  toxic 
cloud  of  methyl  isocyanate  from  a  Union 
Carbide  manufacturing  facility  spread  over 
the   sleeping   city.    Following    the   Bhopal 


tragedy,  the  worst  industrial  accident  in  his- 
tory, the  American  public  asked,  "Could  it 
happen  here?" 

Today,  we  know  it  can.  According  to  the 
Congressional  Research  Service,  approxi- 
mately 75  percent  of  all  Americans  live  in 
the  vacinity  of  facilities  which  handle,  treat, 
or  store  hazardous  chemicals.  Recent  ehemi- 
cal  releases  in  this  country,  especially  the 
release  on  August  11  from  another  Union 
Carbide  facility  in  Institute,  West  Virginia, 
have  underscored  the  lack  of  adequate 
public  information  about  hazardous  sub- 
stances and  the  health  hazards  associated 
with  exposure  to  them.  In  addition,  life- 
threatening  inadequacies  in  emergency  re- 
sponse capabilities  also  have  become  appar- 
ent. 

In  response  to  these  chemical  disasters, 
the  Senate  Environment  and  Public  Works 
Committee  incorporated  a  provision  estab- 
lishing a  Hazardous  Substance  Inventory  in 
S.  51,  the  Superfund  Improvement  Act  of 
1985. 

The  Hazardous  Substances  Inventory 
would  provide  information  about  chemical 
use.  storage,  and  releases  into  the  air  and 
environment  from  facilities  handling  haa- 
ardous  substances.  Covered  facilities  also 
would  attach  Material  Safety  Data  Sheets, 
required  by  the  OSHA  Hazard  Communion 
tion  Standard,  to  the  inventory  form  in 
order  to  provide  information  about  the 
health  hazards  and  safe  handling  of  these 
substances. 

The  inventory  is  to  be  used  by  local,  state, 
and  federal  agencies  to  improve  toxic  chemi- 
cal management  by  monitoring  location  and 
use,  r-s  well  as  tracking  regular  environmen- 
tal releases  of  these  substances.  It  is  to  be 
made  widely  available  to  the  public,  includ- 
ing emergency  response  officials,  who  sorely 
need  this  information  to  plan  for  and  re- 
spond to  toxic  chemical  releases. 

In  addition,  in  late  July.  Senators  Lauten- 
berg.  Moynihan.  and  Humphrey  introduced 
S.  1531.  the  Community  Emergency  Pre- 
paredness and  Response  Act  of  1985.  They 
intend  to  offer  an  amendment  similar  to  S. 
1531  when  the  full  Senate  takes  up  the  Su- 
perfund reauthorization  this  fall.  This  legis- 
lation builds  upon  the  emergency  response 
provisions  of  Superfund  by  providing  a 
framework  for  improved  community  pre- 
paredness and  notification  around  facilities 
that  handle  hazardous  substances. 

S.  1531  mandates  that  a  priority  list  of 
hazardous  substances  be  developed  by  the 
Environmental  Protection  Agency  and  that 
designated  facilities,  which  store,  handle  or 
manufacture  these  substances,  participate 
in  emergency  response  planning.  The  Gov- 
ernors of  each  state  are  responsible  for  des- 
ignating planning  districts  in  areas  where 
releases  from  such  facilities  might  endanger 
public  health  or  the  environment.  Local 
emergency  planning  committees  subse- 
quently would  be  established  to  prepare 
emergency  response  plans  and  ensure  that 
local  emergency  response  personnel  are 
trained  to  carry  out  tne  plans  successfully. 
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This  legislation  provides  federal  technical 
assistance  where  appropriate,  but  relies 
upon  the  states  and  localities  to  take  pri- 
mary responsibility  for  developing  plans  for 
protecting  their  citizens. 

The  undersigned  firefighting.  labor, 
health,  environmental,  agricultural,  reli- 
gious, citizen,  and  consumer  organizations 
strongly  support  the  Hazardous  Substance 
Inventory  in  S.  51,  and  the  emergency  pre- 
paredness amendment  to  be  offered  when 
the  full  Senate  takes  up  S.  51.  The  events  of 
recent  months  have  illustrated  dramatically 
the  need  for  strengthening  the  information 
requirements  and  emergency  response  capa- 
bilities under  Superfund.  The  adoption  of 
these  provisions  could  literally  mean  the 
difference  between  life  and  death  for  the 
citizens  of  this  country  and  for  those  who 
must  respond  to  chemical  releases. 

We  urge  you  to  support  these  important 
provisions  when  S.  51  is  brought  to  the 
Senate  floor.     . 
Sincerely. 

Mike  Kerr,  American  Federation  of  State. 
County,  and  Municipal  Employees;  Richard 
Duffy,  International  Association  of  Fire- 
fighters; Fran  Dumelle,  American  Lung  As- 
sociation; Greg  Humphrey,  American  Feder- 
ation of  Teachers;  Mary  Lou  Licwinko,  Asso- 
ciation of  Schools  of  Public  Health;  Len 
Simon,  U.S.  Conference  of  Mayors;  Julia  A. 
Holmes.  League  of  Women  Voters;  Linda 
Tarr-Whelan,  National  Education  Associa- 
tion; Lori  Rogovin,  American  Association  of 
University  Women;  Janet  Hathaway,  Public 
Citizen's  Congress  Watch;  Diane  VanDe 
Hie.  National  Association  of  Local  Govern- 
ments on  Hazardous  Waste;  Robert  Alpern, 
Washington  Office.  Unitarian  Universalist 
Association  of  Congregations  in  North 
America;  Allen  Spalt.  Rural  Advancement 
Fund;  Haviland  C.  Houston,  General  Board 
of  Church  and  Society,  United  Methodist 
Church;  Rick  Hind,  U.S.  Pirg;  Eric  Jansson. 
National  Network  to  Prevent  Birth  Defects; 
Linda  Golodner,  National  Consumers 
League:  David  Mallino,  Industrial  Union  De- 
partment, AFL-CIO;  Jeff  Tryens,  Confer- 
ence on  Alternative  State  and  Local  Policies; 
Gene  Kimmelman,  Consumer  Federation  of 
America;  Leslie  Dach,  National  Audubon  So- 
ciety; Jay  Feldman,  National  Coalition 
Against  the  Misuse  of  Pesticides;  and  Shir- 
ley Briggs,  Rachel  Carson  Council. 

Charles  Lee,  United  Church  of  Christ 
Commission  for  Racial  Justice;  Bill  Kline- 
felter, United  Steelworkers  of  America;  Vic- 
toria Leonard,  National  Women's  Health 
Network;  Ken  Kamlet,  National  Wildlife 
Federation;  Martha  Broad,  Natural  Re- 
sources Defense  Council;  Anthony  Guarisco, 
International  Alliance  of  Atomic  Veterans; 
Geoff  Webb.  Friends  of  the  Earth;  John 
O'Connor,  National  Campaign  Against 
Toxic  Hazards;  Norman  Solomon.  Fellow- 
ship of  Reconciliation;  Ami  F.  Lewis,  Ameri- 
cans for  Democratic  Action;  Cathy  Hurwit, 
Citizen  Action;  Blaise  Lupo.  Clergy  and 
Laity  Concerned;  Fred  Millar.  Environmen- 
tal Policy  Institute;  Scott  Martin.  League  of 


Conservation  Voters;  Joseph  R.  Hacala,  S.J.. 
Jesuit  Social  Ministries.  National  Office; 
Kathleen  Tucker,  Health  and  Energy  Insti- 
tute; David  Zwick.  Clean  Water-  Action 
Project;  Dan  Becker,  Environmental  Action; 
Sally  Tlmmel,  Church  Women  United;  and 
Ralph  Watkins.  Church  of  the  Brethren. 

Mr.  STAFFORD.  Mr.  President,  this 
amendment  is  a  substitute  for  lan- 
guage which  was  reported  by  the  com- 
mittee in  S.  51.  In  the  bill  as  reported 
and  in  the  first  draft  of  this  floor 
amendment,  but  excluded  from  the 
language  as  we  are  presenting  it  here 
this  afternoon,  was  an  exemption  from 
the  Paperwork  Reduction  Act  for  the 
form  that  is  required  by  this  amend- 
ment. Mr.  President,  I  would  like  to 
take  a  few  moments  of  the  Senate's 
time  to  outline  the  considerations  that 
caused  us  to  remove  the  exemption 
from  the  final  language  that  we  are 
offering. 

Frankly,  Mr.  President,  we  included 
the  exemption  in  the  committee  bill 
because  we  were  concerned,  and  it  is  a 
concern  well  founded  in  recent  experi- 
ence, that  if  the  Office  of  Manage- 
ment and  Budget  should  decide  to 
oppose  the  program  required  by  this 
amendment,  that  it  might  block  the 
program  by  prohibiting  the  informa- 
tion collection  procedures  on  which 
the  success  of  the  program  depends. 
OMB  has  authority  to  review  forms 
and  surveys  and  other  information  col- 
lection instruments  prepared  by  the 
regulatory  agencies  under  the  Paper- 
work Reduction  Act  which  was  adopt- 
ed by  the  Congress  in  1980. 

Although  the  committee  is  not  now 
aware  of  any  case  in  which  the  Paper- 
work Reduction  Act  has  been  used  to 
prohibit  the  publication  or  use  of  a 
form  required  by  statute,  it  is  impor- 
tant that  Congress  exercise  vigilance 
in  this  area.  For  instance,  members  of 
the  committee— members  who  will  be 
joining  in  this  colloquy— have  also  re- 
cently joined  in  communicating  our 
concern  to  the  Director  of  the  Office 
of  Management  and  Budget  on  the  use 
of  review  authorities  under  Executive 
Order  No.  12291  which  have  unduly 
delayed  publication  of  some  40  recom- 
mended maximum  contaminant  levels 
that  have  been  proposed  by  the  Ad- 
ministrator of  the  Environmental  Pro- 
tection Agency  to  fulfill,  in  part,  his 
responsibilities  under  the  Safe  Drink- 
ing Water  Act.  Those  RMCL's,  as  they 
are  called,  have  been  gathering  dust 
on  a  desk  at  OMB  since  last  April- 
long  past  the  dealine  set  by  Executive 
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Order  12291  for  Agency  review. 

So,  Mr.  President,  there  is  cause  for 
concern  in  this  area.  But  Senator 
Bentsen  and  I  have  been  willing  to 
consider  removing  the  Paperwork  Re- 
duction Act  exemption  in  our  amend- 
ment, and  which  was  contained  in  the 
bill  as  reported,  on  the  assurance  that 
the  Office  of  Management  and  Budget 
does  not  have  the  authority  under 
that  act  to  prohibit  the  publication  or 
use  of  a  form  that  is  specifically  re- 
quired by  law.  Let  me  be  clear  on  this 
point,  Mr.  President.  This  amendment 
requires  EPA  to  publish  and  distribute 
a  form  to  collect  information.  We  are 
taking  the  Senate's  time  to  establish 
the  point  that  OMB  cannot  prohibit 
EPA  from  writing,  publishing,  circulat- 
ing, and  collecting  data  through  this 
form.  It  cannot  be  prohibited  because 
it  is  required  by  law. 

As  it  happens,  one  of  the  members 
of  our  committee  is  also  chairman  of 
the  Subcommittee  on  Intergovernmen- 
tal Relations  which  has  legislative  ju- 
risdiction over  the  Paperwork  Reduc- 
tion Act.  On  behalf  of  that  subcom- 
mittee, the  Senator  Irom  Minnesota  is 
here  to  describe  the  provisions  of  the 
Paperwork  Reduction  Act  which  are 
relevant  in  this  case.  He  is  joined  by 
the  Senator  from  Florida  who  is  also 
the  ranking  minority  member  of  the 
subcommittee. 

I  would  yield  at  this  time,  Mr.  Presi- 
dent, to  the  Senator  from  Minnesota 
so  that  the  Senate  might  learn  of  his 

Mr."  DURENBERGER.  Mr.  Presi- 
dent, I  thank  the  distinguished  chair- 
man of  the  Committee  on  Environ- 
ment and  Public  Works,  the  Senator 
from  Vermont,  for  bringing  this  issue 
to  the  attention  of  the  Senate  and  for 
his  willingness  to  consider  a  different 
method  to  assure  the  same  end.  The 
Senator  from  Florida,  Senator  Chiles, 
and  the  Senator  from  Missouri,  Sena- 
tor Danforth,  both  raised  concerns 
when  they  reviewed  the  committee  re- 
ported bill  and  saw  that  it  contained 
an  exemption  to  the  Paperwork  Re- 
duction Act.  That  exemption  is  re- 
moved by  this  amendment.  But  in  no 
event  should  this  legislative  history 
confuse  a  point  which  is  clear  to  all 
Senators.  OMB  cannot  use  its  author- 
ity under  the  Paperwork  Reduction 
Act  to  block  or  delay  the  publication 
or  use  of  a  form  or  survey  or  other  in- 
formation collection  instrument  that 
is  required  by  law.  The  amendment  of- 
fered by  Senator  Stafford  and  Sena- 


tor Bentsen  here  today  will  require 
the  preparation  and  use  of  a  form  to 
assure  the  success  of  the  program.  The 
form  which  is  developed  under  author- 
ity of  this  amendment  is  a  form  re- 
quired by  law. 

Mr.  President,  in  1980  when  the  Pa- 
perwork Reduction  Act  was  presented 
to  the  full  Senate  by  the  Governmen- 
tal Affairs  Committee  it  was  accompa- 
nied by  a  committee  report,  Senate 
Report  96-930,  which  contained  the 
following  language  at  page  49. 

Unless  the  collection  of  information  is 
specifically  required  by  statutory  law,  the 
Director's  determination  is  final  for  agen- 
cies which  are  not  independent  regulatory 
agencies. 

Mr.  President,  that  language  from 
the  committee  report  reflects  a  care- 
fully crafted  compromise.  It  states  two 
conditions  under  which  the  authority 
of  the  Director  on  whether  an  infor- 
mation collection  instrument  is  neces- 
sary is  not  final.  One  case  is  the  case 
of  independent  regulatory  agencies,  a 
matter  which  does  not  concern  the 
Senate  this  afternoon.  The  other  case 
is  the  one  in  which  the  collection  of 
information  is  specifically  required  by 
law.  In  that  case  it  is  clear  that  the  Di- 
rector does  not  have  authority  to 
block  or  prohibit  use  of  the  form. 

Mr.  President,  I  hope  that  those 
comments  have  been  helpful,  if  only  in 
reiteration  of  the  case  already  well 
stated  by  the  chairman  of  the  Com- 
mittee on  Environment  and  Public 
Works.  OMB  can't  stop  this  form. 

Mr.  BENTSEN.  Mr.  President.  I 
want  to  join  in  remarks  by  Senators 
Stafford,  Durenberger,  and  Chiles. 
The  requirement  for  a  hazardous  sub- 
stance inventory,  which  has  been  spe- 
cifically established  by  the  substitute 
amendment,  can  be  accommodated 
with  the  requirements  and  protections 
of  the  Paperwork  Reduction  Act. 

The  committee  was  sensitive  to  the 
precedent  which  would  be  established 
by  an  exemption.  The  Paperwork  Act 
is  Governmentwide  in  its  scope  and 
covers  all  the  Federal  agencies.  Given 
the  concerns  raised,  and  the  under- 
standing of  the  Paperwork  Act  which 
has  been  discussed  today,  we  did  not 
feel  an  exemption  was  warranted.  The 
idea  that  Congress  is  not  going  to  try 
to  keep  controls  on  paperwork  require- 
ments that  impact  the  public  is  not  a 
signal  that  should  be  sent. 

Mr.   STAFFORD.   Mr.   President,   I 
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thank  all  Senators  for  their  remarks 
and  participation  in  this  colloquy  The 
Paperwork  Reduction  Act  can  be  a 
useful  tool  to  reduce  the  burden  of 
Government  paperwork  which  Jias 
been  felt  by  so  many  small  businesses 
and  other  concerns  in  this  country. 

But  as  useful  as  this  management 
tool  can  be,  it  is  just  as  important  that 
those  of  us  in  Congress  who  created 
the  Paperwork  Reduction  Act  and 
have  provided  authority  for  other 
management  tools  of  a  similar  kind 
make  sure  that  authority  is  not  abused 
to  the  point  that  substantive  provi- 
sions of  law  or  national  policies  estab- 
lished by  the  Congress  are  undone.  I 
believe  that  this  discussion  on  the 
floor  of  the  Senate  has  served  both 
ends  well. 

Mr.  CHILES.  Mr.  President,  I  want 
to  thank  Senators  Stafford,  Bentsew, 
and  Dubewbbrgek  |or  their  consider- 
ation of  whether  a&  exemption  to  the 
Paperwork  Reduction  Act  is  needed  in 
mandating  an  inventory  for  hazardous 
substances.  The  substitute  amendment 
to  section  106  of  S.  51  proposed  by  the 
Senators  does  not  contain  any  such  ex- 
emption. I  agree  with  that  judgment. 

As  the  sponsor  of  the  Paperwork  Re- 
duction Act  in  1980,  I  do  want  to  ad- 
dress certain  concerns  which  have 
been  raised  over  the  relationship  of 
the  requirements  and  protections  pro- 
vided by  the  Paperwork  Act  to  the  cre- 
ation of  a  national  hazardous  sub- 
stances inventory. 

Collecting,  using,  and  disseminating 
information  is  a  vital  activity  to  the 
proper  functioning  of  our  Govern- 
ment. Congress  has  made  critically  im- 
portant commitments  to  the  people  of 
this  Nation  in  such  areas  as  civil 
rights,  and  ensuring  a  safe  workplace 
and  healthy  environment.  Without 
adequate  information  these  commit- 
ments can  not  be  met. 

The  premise  behind  the  Paperwork 
Reduction  Act  is  that  the  Federal 
Government  has  a  positive  responsibil- 
ity to  ensure  information  it  asks  the 
public  to  provide  or  maintain  is  neces- 
sary, and  will  be  used  for  the  purposes 
intended  by  Congress.  The  public  pro- 
tection section  of  the  act  declares  that 
all  individuals.  State  and  local  govern- 
ments, nonprofit  organizations,  or 
businesses  are  entitled  to  an  assurance 
from  their  Government  that  the  infor- 
mation they  are  either  asked  or  re- 
quired to  provide  has  been  checked  for 
its  need  and  efficiency.  The  law  re- 
quires a  control  number  be  displayed 


by  all  requests  for  in* ormaticn,  wheth- 
er they  came  by  way  of  regulations, 
forms,  or  recordkeeping  requirements. 
Absent  ihjs  control  ntBhber.  no  one 
can,  be  penalized  for  not  following  the 
request. 

The  intent  behind  this  entitlement 
was  to  eliminate  waste  and  hidden 
taxes  imposed  by  unnecessary  paper- 
work and  regulatory  requirements; 
and  to  create  a  meaningful  structure 
of  accountability  to  help  restore  public 
confidence  in  the  idea  that  Govern- 
ment can  work  effectively  and  effi- 
ciently to  use  and  provide  information 
needed  to  meet  our  national  commit- 
ments. 

To  this  end,  the  act  requires  Federal 
agencies  to  justify  their  information 
demands.  The  public,  by  way  of  the 
Federal  Register,  is  to  be  made  aware 
that  an  agency  intends  to  request  in- 
formation. Public  comment  is  invited. 
The  agency  is  to  check  to  be  sure  the 
information  is  not  duplicative,  does 
have  practical  utility,  and  is  beingr 
asked  for  in  the  least  costly  manner. 

The  Director  of  the  Office  of  Man- 
agement and  Budget  is  responsible  for 
reviewing  agency  justifications.  The 
Director  is  intended  to  be  the  central 
manager,  the  manager  that  insists  on 
interagency  coordination  if  needed, 
the  point  in  the  system  accountable 
for  seeing  to  it  that  agencies  have  an 
incentive  to  meet  the  standards  in  the 
act.  With  an  approval  comes  a  control 
number;  no  control  number  is  assigned 
a  disapproval. 

The  Director  must  make  all  deci- 
sions publicly  available.  Both  the 
agencies  and  the  Director  must  oper- 
ate within  statutorily  prescribed  time- 
tables. 

The  law  is  designed  to  enable  an 
open  and  visible  decision  process 
which  encourages  public  participation. 
Plenty  of  sunshine  is  key  to  the  integ- 
rity of  this  process.  AH  requests  of  the 
public,  in  whatever  form,  must  be  re- 
justified  and  opened  for  public  com- 
ment every  3  years. 

Unless  the  collection  of  information 
is  specifically  required  by  statutory 
law  the  Director's  determination  of  an 
agency  justification  is  final.  Independ- 
ent regulatory  agencies  may  override 
the  Director's  review.  Executive 
branch  agencies  may  not. 

This  aspect  of  the  Director's  role 
raised  questions  concerning  the  form 
and  collecting  of  information  required 
by  the  mandate  for  an  inventory  for 
hazardous  substances.  The  Director's 
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ability  to  disapprove  a  justification  of 
need  does  not  extend  to  a  collection  of 
information  requirement  specifically 
contained  in  statutory  law.  In  such  in- 
stances. Congress  has  determined  the 
need  for  information.  The  Paperwork 
Reduction  Act  in  no  way  enables  the 
Director  to  overturn  a  determinaton 
made  by  Congress  and  stated  in  law. 
What  an  agency  may  decide  to  add  to 
a  reauirement  specifically  contained  In. 
law  would  be  subject  to  approval. 

In  those  cases  Congress  has  specified 
the  request  and  where  the  Director 
may  not  disapprove,  the  agency  would 
still  be  required  to  assess  the  burden 
of  the  requirement.  The  Federal  Reg- 
ister announcement  and  invitation  for 
public  comments  would  still  prevail.  A 
control  number  would  be  automatical- 
ly assigned.  The  intent  here  is  to 
enable  Congress  to  have  the  best  in- 
formation to  carry  out  its  responsibil- 
ity for  oversight  and  periodic  review  of 
its  determination  of  need. 

From  the  standpoint  of  a  single 
agency,  or  single  program  whose  pri- 
mary mission  may  be  to  save  lives  or 
protect  the  public,  it  is  sometimes  dif- 
ficult to  understand  the  need  for  a 
governmentwide  accountability  struc- 
ture for  paperwork  and  regulatory  de- 
mands with  its  associated  justification 
and  public  participation  requirements. 
It  is  when  you  look  at  the  overall 
impact  of  all  the  Federal  Govern- 
ment's information  needs  upon  the 
public  that  the  need  to  establish  a  dis- 
cipline within  the  exectutive  agencies 
to  control  and  better  manage  informa- 
tion resources  becomes  apparent. 

Again  I  want  to  thank  the  sponsors 
of  this  amendment  for  their  consider- 
ation. Senator  Bewtsew,  I  know,  has 
long  been  a  warrior  in  the  fight 
against  unnecessary  paperwork  and 
regulations.  His  experience  goes  back 
to  the  early  1970's  in  trying  to  keep 
the  old  Federal  Reports  Act,  the  law 
upon  which  the  Paperwork  Reduction 
Act  was  built,  from  being  weakened. 
He  was  a  key  and  original  sponsor  of 
the  Paperwork  Reduction  Act  efforts 
in  1980. 

Mr.  STAFFORD.  Mr.  President,  I 
know  of  no  further  speakers  on  this 
side  of  the  aisle.  I  am  prepared  to  have 
the  Senate  act. 

Mr.  BENTSEN.  Mr.  President,  I 
know  of  no  additional  speakers  on  this 
side.  We  are  prepared  to  act. 

The  PRESIDING  OFFICER.  If 
there  be  no  further  debate,  the  ques- 
tion Is  on  agreeing  to  the  amendment. 


The  amendment  (No.  64ft)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 


WO.  649 

Mr.  3TAFFORD.  Mr.  President,  I 
send  an  amendment  to  the  desk  on 
behalf  of  myself  and  Senator  Bkntsen 
and  ask  for  its  immediate  consider- 
ation. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows^ 

The  Senator  from  Vermont  [Mr.  Staf- 
ford), for  himself  and  Mr.  Ssmtssm,  pro- 
poses an  amendment  numbered  649. 

Mr.  STAFFORD^  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  48.  after  line  3.  insert  the  follow- 
ing new  section  and  renumber  subsequent 
sections  accordingly: 

METHANE  RECOVERY 

Sec.  .  (a)  Section  101(20)  of  the  Compre- 
hensive Environmental  Response.  Compen- 
sation, and  Uabfitty  Act  of  1980  is  amended- 
by  adding  the  following  new  subparagraph: 

"(D)  in  the  case  of  a  facility  at  which 
equipment  for  the  recovery  or  processing 
(including  recirculation  of  condensate)  of 
methane  has  been  installed  (i)  the  term 
"owner  or  operator"  shall  not  Include  the* 
owner  or  operator  of  s»uch  equipment,  unless 
such  owner  or  operator  Is  also  the  owner  oi» 
operator  of  the  facility  at  which  such  equip- 
ment has  been  installed,  and  (ii>  the  owner- 
or  operator  or  manufacturer  of  such  equip- 
ment (other  than  the  owner  or  operator  of 
the  facility  at  which  such  equipment  haa 
been  installed)  shall  not  be  considered  to 
have  arranged  for  disposal  or  treatment  of 
any  hazardous  substance  at  such  facility 
pursuant  to  section  107  of  this  Act,  except 
to  the  extent  that  there  Is  a  release  of  a 
hazardous  substance  from  such  facility 
which  was  primarily  caused  by  activities  of 
the  owner  or  operator  ol  such  equipment 
other  than  the  recirculation  of  condensate 
or  other  waste  materia)  which  is  not  a  waste 
meeting  any  of  the  characteristics  indent!- 
fled  under  section  3001  of  the  Solid  Waste 
Disposal  Act." 

(b)  Unless  the  Administrator  promulgates 
regulations  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act  addressing  the  extrac- 
tion of  wastes  from  landfills  as  part  of  the 
process  of  recovering  methane  from  such 
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landfills,  the  owner  and  operator  of  equip- 
ment used  to  recover  methane  from  a  land- 
fill shall  not  be  deemed  to  be  managing, 
generating,  transporting,  treating,  storing, 
or  disposing  of  hazardous  or  liquid  wastes 
within  the  meaning  of  that  subtitle;  provid- 
ed, however,  that  if  the  aqueous  or  hydro- 
carbon phase  of  the  condensate  or  any 
other  waste  material  removed  from  the  gas 
recovered  from  the  landfill  meets  any  of  the 
characteristics  identified  under  section  3001 
of  that  subtitle,  then  such  condensate  phase 
or  other  waste  material  shall  be  deemed  a 
hazardous  waste  under  that  subtitle,  and 
shall  be  regulated  accordingly. 

EXPLANATION  OF  METHANE  RECOVERY 
AMENDMENT 

Mr.  STAFFORD.  Mr.  President,  sub- 
section (a)  of  this  amendment  modi- 
fies the  current  law's  definition  of 
"owner  or  operator"  to  promote  the 
development  of  methane  gas  recovery 
facilities  at  landfills.  The  amendment 
will  remove  the  present  risk  that  the 
owner  and  operator  of  a  landfill  gas 
operation  may  become  involved  in  Su- 
perfund  litigation  as  a  result  of  re- 
leases or  threatened  releases  that 
result  from  activities  unrelated  to  the 
gas  recovery  operation. 

Subsection  (b)  provides  that  unless 
and  until  EPA  decides  to  regulate 
methane  gas  recovery  processes  under 
subtitle  C  of  RCRA,  the  landfill  gas 
operator  will  not  be  subject  to  chal- 
lenge by  a  third  party  who  alleges  that 
the  gas  operator  is  handling  hazardous 
wastes  in  violation  of  RCRA.  The  ex- 
ception to  this  provision  is  the  case 
where  it  can  be  shown  that  the  waste 
material  removed  from  the  gas  that  is 
recovered  from  the  landfill  meets  any 
of  the  characteristics  identified  under 
section  3001  of  RCRA. 

EPA's  determination  that  methane 
gas  recovery  processes  should  be  sub- 
ject to  regulation  under  subtitle  C  of 
RCRA  is  not  to  be  constrained  by  the 
factors  set  forth  in  this  amendment.  A 
finding  that  the  waste  material  re- 
moved from  the  gas  meets  a  3001  char- 
acteristic is  just  one  of  many  factors 
that  might  justify  an  EPA  decision  to 
regulate  the  process  of  extracting 
wastes  from  landfills  to  recover  meth- 
ane. Such  a  finding  is  not  necessarily  a 
prerequisite  to  an  EPA  decision  to  reg- 
ulate such  processes  under  RCRA. 

Mr.  BENTSEN.  Mr.  President,  a  lot 
of  these  operators  are  small  operators 
and  would  not  get  involved  in  this 
business  because  they  cannot  afford  to 
be  exposed  to  the  kind  of  liability  in 
Superfund.  Therefore,  we  would  not 
accomplish  the  utilization  of  the 
methane    gas    from    landfills.    This 


amendment  changes  the  definition  of 
"owner-operator."  I  believe  it  is  a  pro- 
gressive step  and  would  be  helpful.  We 
suggest  adoption  of  the  amendment. 

The  PRESIDING  OFFICER.  Is 
there  further  debate?  If  not,  the  ques- 
tion is  on  agreeing  to  the  amendment. 

The  amendment  (No.  649)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  Mr.  President.  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  JOHNSTON.  Mr.  President,  I 
would  like  to  bring  to  the  attention  of 
the  Senate  a  grave  problem  that  exists 
in  qualifying  Louisiana's  hazardous 
waste  sites  for  funding  under  the  cur- 
rent Superfund  Program.  Namely  it  is 
a  question  of  equity  and  fair  dealing 
and  directly  involves  application  of 
the  hazardous  ranking  system  [HRS] 
criteria  to  the  geological  characteris- 
tics of  Louisiana. 

The  inability  of  this  system  to  ade- 
quately address  my  State's  hazardous 
waste  sites  is  especially  disconcerting 
given  the  large  monetary  Superfund 
contribution  that  is  made  by  Louisi- 
ana-based petroleum  and  petrochemi- 
cal industries.  For  example,  during  the 
past  5  years  petroleum  refiners  and 
petrochemical  manufacturers  in  Texas 
and  Louisiana  paid  approximately  40 
percent  of  the  crude  oil  taxes  and  80 
percent  of  the  petrochemical  feed- 
stock taxes;  even  though  we  only  have 
3  percent  of  the  hazardous  waste  sites 
that  are  eligible  for  Superfund  clean- 
up. In  contrast,  New  Jersey  contains 
16  percent  of  the  total  number  of  haz- 
ardous waste  sites,  yet  the  industry  in 
that  State  contributes  only  2  percent 
of  the  petrochemical  feedstock  tax 
and  3  percent  of  the  crude  oil  tax. 

Two  factors  contribute  to  this  re- 
gional discrepancy  between  funding  of 
the  program  and  cleanup  of  sites.  First 
and  most  important  is  the  inadequacy 
"of  the  Mitre  Model  to  take  into  ac- 
count the  geological  characteristics  of 
Louisiana.  Second,  is  the  inability  of 
the  petrochemical  an1  petroleum  in- 
dustries to  pass  alone  the  feedstock 
taxes  to  consumers. 

As  you  know,  Mr.  President,  when 
the  Superfund  Program  was  imple- 
mented in  1980,  it  was  funded  primari- 
ly by  a  petroleum  tax  and  a  chemical 
feedstock  tax  that  was  levied  on  42 
chemicals,  many  of  which  are  not  haz- 
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ardous  themselves,  but  which  com- 
prise the  building  blocks  of  hazardous 
substances.  It  was  generally  believed 
that  this  tax  would  then  be  passed 
along  through  the  production  process 
and  would  ultimately  be  paid  by  the 
consumer.  However,  this  has  not  hap- 
pened. Rather,  it  appears  that  12  com- 
panies are  paying  70  percent  of  the 
tax  and  that  due  to  current  market 
conditions  these  companies  are  unable 
to  pass  this  tax  along  to  the  consumer. 
Furthermore,  it  appears  that  the  over- 
whelming majority  oi  these  companies 
are  located  in  the  South,  primarily  in 
Louisiana  and  Texas. 

Mr.  President,  the  petrochemical 
and  petroleum  industries  are  the 
prime  industries  in  my  State.  They  are 
credited  with  developing  Louisiana's 
economy,  including  new  jobs  for  con- 
struction of  these  production  facilities 
and  the  thousands  of  jobs  at  these 
plants  themselves.  More  than  any 
other  category  of  industry  to  this 
time,  these  industries  have  trans- 
formed Louisiana's  economy  from  a 
primarily  agricultural  economy  to  one 
of  the  leading  petrochemical  produc- 
tion forces  in  our  country. 

Beginning  in  1979,  and  with  more 
detail  as  new  Federal  hazardous  waste 
requirements  were  added  into  Louisi- 
ana's regulations,  stringent  permitting 
requirements  have  been  set  for  treat- 
ment, storage,  and  disposal  of  hazard- 
ous wastes  that  were  and  are  attribut- 
able to  Louisiana's  industries.  In  gen- 
eral, Louisiana's  businesses  have  re- 
sponded well  to  these  requirements. 
There  is  an  improving  track  record  of 
protection  of  the  public  and  the  envi- 
ronment from  hazardous  wastes  that 
are  now  being  generated,  or  that  will 
be  generated  and  managed  in  the 
future. 

However,  we  still  have  a  legacy  of 
improper  management  of  hazardous 
sites  from  the  past.  This  happened  for 
a  variety  of  reasons.  Federal  and  State 
hazardous  waste  management  regula- 
tions in  the  past  were  sketchy  or  non- 
existent, so  that  industry  was  not  pro- 
vided with  sufficient  guidelines  or  reg- 
ulatory requirements.  Some  technol- 
ogies once  thought  to  be  adequate  for 
proper  management  of  waste  have  not 
worked  well  and  some  waste  disposers 
were  careless  or  negligent,  thus  con- 
tributing to  the  problems  that  must 
now  be  solved. 

Mr.  President,  there  are  currently 
337  sites  in  Louisiana  that  EPA  deter- 
mined to  be  potential  hazardous  waste 


sites.  The  Louisiana  Department  of 
Environmental  Quality  estimates  that 
60  of  these  sites  will  turn  out  to  be 
actual  sites.  The  State  needs  Federal 
Superfund  moneys  to  help  clean  up 
these  sites.  However,  it  appears  that 
the  current  Superfund  regulations  are 
biased  against  solving  Louisiana's 
problems.  Under  this  system,  Louisi- 
ana has  found  it  very  difficult  to  qual- 
ify sites  for  the  national  priorities  list, 
which  is  the  first  step  in  qualifying  for 
investigation  and  cleanup  assistance 
from  Superfund. 

There  are  several  reasons  for  this 
and  I  would  like  to  briefly  mention 
them.  The  hazardous  ranking  system 
[HRS]  is  the  scoring  and  ranking 
model  employed  by  EPA  for  qualifying 
sites  for  the  national  priorities  list. 
The  HRS  model  scores  candidate  sites 
as  to  three  potential  routes  of  expo- 
sure of  the  public  and  the  environ- 
ment to  releases  from  hazardous  sites; 
namely,  ground  water  releases,  surface 
water  releases,  and  air  emissions.  For 
both  surface  and  ground  water  re- 
leases, high  scores  can  be  obtained 
only  if  there  are  significant  population 
exposures  through  drinking  water  con- 
tamination threats  within  a  3-mile 
radius  of  the  site.  This  ranking  system 
has  worked  against  Louisiana's  inter- 
ests for  the  following  reasons: 

First,  no  inactive  or  abandoned  haz- 
ardous waste  site  so  far  scored  in  Lou- 
isiana is  within  3  miles  upstream  of  a 
public  drinking  water  supply  system 
surface  water  intake.  This  is  because 
most  of  the  sites  are  located  in  areas 
of  the  State  primarily  using  ground 
water,  f 

Second,  most  inactive  or  abandoned 
waste  sites  in  Louisiana  are  in  relative- 
ly sparsely  populated  areas,  or  areas  in 
which  public  water  wells  are  more 
than  3  miles  from  the  site.  The  Feder- 
al HRS  model  acts  like  a  triage  screen, 
which  concentrates  attention  on  large 
population  exposures  to  toxics  and 
gives  relatively  little  weight  to  poten- 
tial toxic  exposure  to  small  popula- 
tions in  rural  areas;  and 

Third,  no  active  or  abandoned  haz- 
ardous waste  site  as  yet  actually  con- 
taminated a  drinking  water  source. 
Most  sites  are  in  areas  where  ground 
water  contaminants  move  toward 
drinking  water  aquifers  relatively 
slowly.  Few  sites  are  old  by  compari- 
son to  similar  sites  in  the  older  indus- 
trialized States  such  as  New  Jersey. 
New    York,    and    Massachusetts.    As 
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above,  the  HRS  scoring  tends  to  be 
biased  toward  high  scores  for  sites 
that  have  actually  contaminated 
drinking  water  supplies.  This  means 
that  relatively  little  scoring  weight  is 
given  to  Louisiana's  needs  to  stop 
ground  water  threats  before  conta- 
mination actually  happens.  Within  a 
few  decades,  perhaps,  many  sites  in 
Louisiana  will  have  aged  enough  to 
qualify  just  like  sites  in  New  Jersey  do, 
today.  Waiting  for  this  eventuality  will 
neither  be  in  the  interest  of  Louisiana 
nor  the  Nation  as  the  cost  differential 
for  cleanup  after  drinking  water  con- 
tamination has  occurred  is  staggering. 
EPA's  strong  reliance  on  already  ex- 
isting damage  to  usable  ground  water 
aquifers  is  especially  damaging  to  Lou- 
isiana's attempts  to  qualify  sites  for 
the  NPL.  This  is  so  because  the  Mitre 
Model,  the  model  that  is  used  in  the 
HRS  scoring  gives  few  points  for  po- 
tential damage  to  deep  water  aquifers. 
Rather,  in  order  to  score  points,  the 
Mitre  Model  requires  the  State  to 
prove  that  there  is  a  connection  be- 
tween the  ground  water  resources  and 
the  underlying  deep  aquifer.  In  techni- 
cal terms,  the  model  wants  the  State 
to  show  that  there  exists  "least  perme- 
able continuous  confining  layers." 
Without  such  a  showing,  EPA  pre- 
sumes that  there  is  no  connection  be- 
tween the  water  systems  and  there- 
fore, the  site  is  not  given  many  points. 
The  problem  with  this  grading 
system  is  that  it  does  not  recognize 
the  unique  hydrological  features  of 
Louisiana.  The  State's  entire  water 
regime  acts  as  one  system,  and,  in  fact, 
to  geologists  who  are  accustomed  to 
working  with  soils  and  ground  water  in 
southern*liOuisiana,  it  has  become  an 
acceptable  fact  that  the  water  table 
acts  in  concert  with,  and  is  an  integral 
part  to,  the  underlying  aquifers.  In  es- 
sence, the  entire  ground  water  regime, 
from  the  water  table  to  the  deepest 
freshwater  aquifer,  acts  as  one  system. 
Mr.  President,  the  Louisiana  Depart- 
ment of  Environmental  Quality  devel- 
oped a  position  paper  which  explains 
in  detail  how  the  shallow  water  aqui- 
fer and  the  deeper  artesian  aquifers 
interconnect  in  southern  Louisiana. 
This  paper  concisely  describes  how  a 
waste  may  seep  through  layers  of 
Pleistocene  clays  and  why  this  geo- 
graphic situation  cannot  be  recreated 
in  the  laboratory  setting.  This  paper 
has  been  reviewed  and  verified  by  the 
District  Chief  of  the  Department  of 


Interior's  UJS.  Geological  Survey 
Water  Resources  Division.  I  ask  unani- 
mous consent  that  a  copy  of  the  posi- 
tion paper  and  the  comments  of  the 
USGS  District  Chief  be  printed  in  the 
Record  immediately  following  my 
statement. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
(See  exhibit  1.) 

I  would  now  like  to  take  a  moment 
to  apply  this  information  to  the  Lou- 
isiana situation.  The  Department  of 
Environmental  Quality  has  identified 
27  sites  as  either  Superfund  or  poten- 
tial Superfund  sites.  Five  of  these  sites 
have  already  been  listed  on  the  NPL 
and  one  site  is  on  the  proposed  list  of 
NPL  sites.  Of  these  27  sites,  19  have 
the  potential  of  contaminating  the 
Chicot  and  Norco  aquifers.  These  ac- 
quifers  are  the  prime  drinking  water 
sources  for  the  all  of  southern  Louisi- 
ana. However,  given  the  EPA  ranking 
system,  it  will  be  an  uphill  battle  to 
qualify  any  of  the  19  sites  for  the  NPL 
list. 

Mr.  President,  given  my  State's  in- 
ability to  have  its  unique  geographic 
characteristics  adequately  considered . 
under  the  current  regulations,  I  was 
pleased  to  see  that  the  committee  re- 
ported bill  requires  the  President  to 
revise  the  national  hazardous  sub- 
stance plan  to  make  sure  the  system 
accurately  assesses  the  relative  degree 
of  risk  to  human  health  and  environ- 
ment posed  by  sites  and  facilities.  I  be- 
lieve the  situation  in  Louisiana  that  I 
have  just  described  is  but  one  example 
of  the  flaws  that  are  apparent  with 
this  system.  I  am  sure  other  States 
will  be  able  to  demonstrate  similar 
shortcomings. 

Exhibit  1 
The    Interconnection    op    the    Shallow 
Watxb  Tabu  Aquifer  With  the  Deeper 
Artesian  Aquifers  in  Southern  Louisi- 
ana, April  20, 1985 

To  most  geologists  accustomed  to  working 
with  soils  and  groundwater  in  southern  Lou- 
isiana, it  has  become  an  accepted  fact  that 
the  water  table  acts  in  concert  with,  and  is 
an  integral  part  of,  the  underlying  aquifers. 
In  essence,  the  entire  ground  water  regime, 
from  the  water  table  to  the  deepest  fresh- 
water aquifer,  acts  as  one  system.  Each  com- 
ponent of  this  system,  including  the  aqui- 
tards.  has  a  measurable  contribution  to  the 
flow  of  water  within  the  system.  While  the 
geology  of  the  Gulf  Coast  Regional  Aquifer 
System  is  well  known,  and  therefore  not 
documented  herein,  we  are  Just  now  begin- 
ning to  appreciate  the  amount  of  intercon- 
nection between  the  components  of  the 
system. 
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Several  studies,  some  of  which  are  used  as 
backup  documents  for  this  position  paper, 
have  shown  that  the  degree  of  Ieakance 
through  the  aquitards  and  aquiciudes  is 
much  higher  than  previously  suspected. 
While  this  interconnection  is  a  complex 
issue,  three  primary  factors  contribute  to 
this  condition:  (1)  the  artesian  nature  of  the 
entire  system;  (2)  the  heterogeneity  of  the 
aquifer  materials;  and  (3)  the  physical  struc- 
ture of  the  Pleistocene  clays. 

Due  to  the  Gulfward-dipping  attitude  of 
all  the  strata  in  Louisiana,  the  major 
aquifers  in  the  system  are  under  artesian 
pressure.  This  pressure  acts  in  three  dimen- 
sions, producing  a  complex  pattern  of 
groundwater  flow  between  the  discrete 
aquifers  of  the  system.  These  complex  pres- 
sure gradients  are  acting  on  the  intervening 
clays,  producing  Ieakance  values  far  differ- 
ent than  those  predictable  by  means  of  lab- 
oratory-produced data. 

The  second  factor  involves  the  character 
of  the  geologic  materials  that  make  up  the 
aquifer  system.  Due  to  their  depositional 
history,  deltaic  and  alluvial  deposits  consist 
of  beds  that  are  very  hetergeneous.  A  bed 
classified  as  clay  may  contain  lenses  of 
coarser  material,  as  well  as  coalescing  and 
bifurcating  stringers  of  sand.  Even  though 
in  one  dimension  there  appears  to  be  a  dis- 
continuity of  sediments,  groundwater  and 
contaminants  are  able  to  move,  albeit  circu- 
itously,  through  the  aquitards.  The  at- 
tached cross-section,  developed  through  on- 
going work  by  the  USGS,  demonstrates  this 
heterogeneity  in  an  area  south  of  the  Baton 
Rouge  Fault,  similar  to  the  Dutchtown  site. 

This  heterogeneity  is  also  documented  in 
the  enclosed  Louisiana  Highway  Research 
Report  "Pressuremeter  Correlation  Study". 
Although  this  study  mainly  investigates  en- 
gineering parameters,  the  study  does  docu- 
ment the  minute  variations  evident  in  Pleis- 
tocene clays.  The  Houma  and  Plaquemine 
sites  are  Recent  clays.  The  Sorrento  site  (at 
depth),  Perkins  Road  and  Lake  Charles  sites 
evaluated  Pleistocene  clays. 

The  physical  structure  of  the  Pleistocene 
clays  has  a  major  role  in  groundwater  flow. 
The  megascopic  structure  of  these  clays  in 
the  Gulf  Coast  cannot  be  reproduced  in  the 
laboratory  where  soil  samples  are  either  re- 
molded, or  taken  on  such  a  small  scale  that 
the  gross  structural  aspects  are  negated. 
The  most  widespread  and  dominant  struc- 
ture feature  is  the  "slickenside".  This  frac- 
ture pattern  was  produced  when  the  clays 
were  differentially  consolidated  during 
burial  and  the  rise  and  fall  of  sea  level 
during  glacial  periods.  Slickensides  are  a 
prevalent,  non-predictable  fracture  feature 
which  form  preferential  pathways  of  migra- 
tion for  fluids. 

Although  the  reference  "The  Effects  of 
Conventional  Soil  Sampling  Methods  on  the 
Engineering  Properties  of  Cohesive  Soils  in 
Louisiana"  primarily  explores  the  effects  of 
sampling  and  handling  on  soil  engineering 
properties,  it  also  documents  the  extent  and 
prevalence  of  these  fractures  and  slicken- 
sides throughout  Pleistocene  and  Recent 


clays  in  Louisiana.  Also  documented  in  the 
report  are  the  geochemical  effects  of 
groundwater  migration  through  the  soils 
dissolving  and  precipitating  minerals  such 
as  calcium  and  pyrite.  This  reference  addi- 
tionally includes  a  good  general  description 
of  geology  in  Louisian. 

A    particular    case    demonstrating    this 
factor    is    at    the    BPI    (CECOS)    Willow 
Springs  facility   in  Louisiana,  where  con- 
taminants   were   shown    to    be    migrating 
through  slickensides  across  silt  lenses.  The 
source  of  this  contamination  was  a  series  of 
old  pits  dug  in  the  native  clay.  The  enclosed 
photograph  and  report  depict  this  situation. 
Although  not  proven  through  observation, 
as  in  the  case  of  Willow  Springs,  the  BFI 
(CECOS)  facility  in  Livingston  Parish.  Lou- 
isiana clearly  demonstrates  movement  of 
contaminants  through  clays  which  was  not 
predictable  by  laboratory  permeabilities.  It 
is  our  contention  that  the  heterogeneity  of 
the    confining    Pleistocene    clay    provides 
"conduits"  for  the  movement  of  contami- 
nants through  sand  lenses  and  silt  stringers 
to  the  underlying  aquifers. 

All  the  major  aquifer  systems  in  Louisiana 
evidence  these  three  factors  to  one  degree 
or  another.  Although  boundaries  between 
the  systems  can  be  theoretically  drawn,  all 
the  systems  overlap  and  interconnect  with 
each  other.  The  same  geological  processes 
produced  all  trie  Pleistocene  aquifer  materi- 
als and  aquitards  throughout  the  southern 
part  of  the  state;  thus  the  groundwater 
movement  through  these  geologic  materials 
has  similar  flow  patterns  throughout  this 
region. 

These  are  only  a  few  of  the  observations 
and  case  situations  that  have  lead  to  the 
conclusion  that  all  groundwater  in  southern 
Louisiana  acts  as  one  system  from  the  water 
table  to  the  lowest  freshwater  aquifer. 
George  H.  Cbamsr  II, 
Assistant     Administrator,      Hazardous 
Waste    Division,    Louisiana    Depart- 
ment of  Environmental  Quality. 

u.s.  department  of  the  interior, 
Geological  Survey,  Water  Re- 
sources Division, 

Baton  Rouge,  LA,  May  6, 1985. 
Ms.  Patricia  L.  Norton, 
Secretary,  LA  Dept  of  Environmental  Qual- 
ity, Bmton  Rouge,  LA 

Drar  Ms.  Norton:  We  have  reviewed  the 
Position  Paper  on  "The  Interconnection  of 
the  Shallow  Water-Table  Aquifer  with  the 
Deeper  Artesian  Aquifers  in  Southern  Lou- 
isiana", and  find  the  hydrogeology  to  be- 
conceptually  correct.  Our  work  has  dealt 
more  with  the  first  two  factors,  those  of  ar- 
tesian presssures  and  aquifer  materials, 
than  with  the  physical  structure  of  the 
clays.  However,  the  documentation  by  other 
investigators  on  the  "slickensides'*  supports 
its  occurrence  and  the  fracture  phenomena 
is  Just  another  means  by  which  water  can 
preferentially  move  downward  through  low 
hydraulic  conductivity  materials. 

The  basic  concept  thai  we  have  formulat- 
ed through  our  studies  over  the  years  is 
that  the  aquifer  systems  in  southern  Louisi- 
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an*  are  described  as  leaky.  In  other  words— 
because  of  heterogeneity  of  the  materials, 
fractures  la  the  clays,  plant  roots,  and 
animal  borrow*— avenues  for  preferential 
flow  have  developed.  The  average  vertical 
hydraulic  conductivity  is  low  when  consid- 
ered on  a  regional  basis,  but  in  those  places 
where  there  is  preferential  flow  routes,  the 
hydraulic  conductivity  can  be  many  orders 
of  magnitude  higher. 

The  stratigraphy  and  structure  of  the  del- 
taic deposits,  as  found  in  southern  Louisi- 
ana, are  characterized  by  heterogeneity  and 
thus  allow  for  higher  vertical  flow  rates 
than  homogeneous  clay  alone  would  allow. 

We  hope  out  review  has  been  beneficial 
and  within  the  framework  of  the  coopera- 
tive program;  we  always  are  pleased  to  help 
with  water-resource  problems. 

Sincerely  yours, 

Dabwui  Kjjochkrmus, 

Mr.  JOHNSTON.  Mr.  President,  in 
my  statement  1  have  described  how 
the  hazardous  ranking  system  fails  to 
take  into  consideration  the  unique  ge- 
ological characteristics  of  Louisiana.  I 
was  wondering  if  it  might  be  possible 
to  ask  the  managers  of  the  bill  wheth- 
er they  think  Louisiana's  situation 
should  be  addressed  by  EPA  as  it  tries 
to  develop  and  improve  its  NPL  rank- 
ing system. 

Mr.  STAFFORD.  The  Senator  from 
Louisiana  has  correctly  stated  that  S. 
51  requires  EPA  to  amend  its  hazard 
ranking  system  to  more  accurately 
assess  the  relative  degree  of  risk  to 
health  and  the  environment  posed  by 
sites  and  facilities.  The  points  raised 
by  the  Senator  regarding  Louisiana's 
geology  are  certainly  examples  of  the 
type  of  situation  the  committee  in- 
tended EPA  to  review  before  amend- 
ing the  hazard  ranking  system. 

Mr.  BENTSEN.  Mr.  President,  the 
Senator  from  Louisiana  raises  some 
important  concerns  related  to  the  ge- 
ology of  Louisiana.  It  is  certainly  my 
view  that  this  situation  be  addressed 
by  EPA  as  it  revises  the  hazard  rank- 
ing system. 

Mr.  STAFFORD.  Mr.  President,  for 
the  information  of  our  colleagues,  we 
are  anticipating  that  the  Senator  from 
Minnesota  [Mr.  Dtjrenberger]  will 
arrive  in  the  Chamber  shortly  to  offer 
an  amendment. 

Mr.  President,  I  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  rolL 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  ask  unanimous  consent  that 
the  order  for  the  quorum  call  be  re- 


scinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  DURENBERGER,  Mr.  Presi- 
dent, this  afternoon,  I  wish  to  offer  a 
few  general  remarks  on  the  legislation 
that  is  before  the  Senate,  the  Super- 
fund  Improvement  Act  of  1985. 

Let  me  begin  by  commending  the 
distinguished  chairman  of  the  Com- 
mittee on  Environment  and  Public 
Works,  the  Senator  from  Vermont 
[Mr.  StawohdJ  for  successfully  seeing 
this  major  piece  of  legislation  to  the 
floor  of  the  Senate.  There  have  been 
many  days  of  hearings  and  markups 
on  this  bill,  both  in  this  session,  and 
over  the  last  2  years  in  the  committee. 
The  bill  has  been  reviewed  by  three 
separate  Senate  committees  and  will 
be  the  subject  of  many  amendments 
here  on  the  floor. 

Superf und  is  a  very  complicated  pro- 
gram with  many  very  technical  aspects 
that  must  be  reviewed  in  the  authori- 
zation process.  That  we  are  here  on 
the  floor  of  the  Senate,  wrapping  up 
the  last  stages  of  the  reauthorizations, 
is  a  testament  to  the  skill  and  the  pa- 
tience of  the  Senator  from  Vermont 

Let  me  also  say,  Mr.  President,  that 
this  is  not  the  only  piece  of  major  leg- 
islation that  has  come  from  the  Envi- 
ronment and  Public  Works  Committee 
this  year.  We  have  already  considered 
the  Clean  Water  Act  amendments  and 
the  Safe  Drinking  Water  Act  amend- 
ments. The  omnibus  water  resources 
bill  is  also  on  the  Senate  Calendar. 
There  has  been  much  that  has  been 
accomplished  by  the  committee  this 
year.  So  it  is  appropriate  that,  during 
the  discussion  of  Superfund,  many 
Senators  will  have  remarked  on  the 
productivity  of  the  committee  under 
the  leadership  of  the  Senator  from 
Vermont  and  the  unparalleled  skills  of 
the  ranking  member,  the  Senator 
from  Texas  [Mr.  BentsenI.  Our  col- 
leagues will  rise  to  admire  their  skills 
in  assuring  that  the  legislative  work  of 
the  Senate  gets  accomplished. 

Turning  now  to  the  subject  at  hand, 
Mr.  President,  I  must  confess  that 
throughout  the  entire  process  of  Su- 
perfund reauthorization,  I  have  been 
somewhat  ambivalent  about  the  issues 
before  the  committee  and  now  before 
the  Senate.  On  the  one  hand  Super- 
fund  is  an  extremely  important  pro- 
gram that  offers  needed  protection  to 
the  environment  and  millions  of 
Americans  exposed  to  hazardous  sub- 
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stances  being  released  from  thousands 
of  sites  across  the  country.  On  the 
other  hand,  Congress  has  been  under 
constant  pressure  to  turn  this  critical 
piece  of  public  health  legislation  into 
just  another  public  works  program 
that  will  put  the  names  of  politicians 
in  hometown  headlines. 

As  I  look  at  the  bill  that  we  have 
produced  and  the  amendments  that 
are  before  us,  I  see  much  that  adds  to 
the  strength  of  the  program.  We  will 
be  increasing  the  funding  for  the  pro- 
gram about  fivefold  when  the  process 
is  completed.  We  will  be  adding  tough, 
new,  and  much-needed  provisions  to 
assure  that  Federal  agencies  like  the 
Defense  Department  and  the  Depart- 
ment of  Energy  adhere  to  a  tight 
schedule  of  cleanup  at  facilities  they 
own  and  operate.  We  will  be  authorize 
ing  health  assessments  at  Superfund 
sites  and  will  be  giving  the  toxicolo- 
gists  new  resources  to  increase  our 
knowledge  of  the  health  effects  of  var- 
ious chemicals  which  are  released  into 
our  environment  everyday.  Perhaps, 
most  important,  we  have  decisively  re- 
jected the  suggestions  made  by  some 
that  the  liability  standard  now  applied 
at  Superfund  sites  be  substantially 
weakened. 

So  there  is  much  that  is  good  in  this 
bill.  But  there  are  also  other  items 
that  trouble  me.  In  1980,  when  Con- 
gress first  embraced  this  problem,  it 
was  intended  that  Superfund  would  be 
a  new  kind  of  environmental  statute. 
It  was  not  to  focus  on  any  specific  nat- 
ural resource  or  any  specific  type  of 
pollution.  It  was  to  be  a  generic  program 
that  was  to  address  all  forms  of  re- 
leases of  substances  that  could  be  haz- 
ardous to  human  health  or  valued  nat- 
ural resources. 

Superfund  was  not  conceived  to  be 
principally  a  regulatory  program.  It 
was  intended  that  a  combination  of 
feedstock  taxes  to  pay  for  cleanups 
and  strict,  joint,  and  several  liability 
imposed  on  responsible  parties  would 
work  in  tandem  to  prevent  and  correct 
releases. 

So  the  1980  law  was  a  fundamental 
departure  from  past  programs  and 
represented  a  concerted  effort  to  put 
new  principles  of  environmental  pro- 
tection into  Federal  law. 

As  we  have  gone  through  the  hear- 
ings and  markups  on  Superfund  over 
the  past  2  years,  I  have  often  returned 
to  those  fundamental  principles  of  the 
program  to  ask  myself  whether  the 


proposals  before  us  would  extend  the 
program  along  paths  begun  in  1980  or 
are  we  instead,  being  asked  to  make 
the  public  rather  than  the  polluter 
pay  and  to  edge  away  from  full  liabil- 
ity for  responsible  parties. 

I  think  my  colleagues  must  agree 
that— at  least  in  the  financing  title  of 
this  bill— we  are  beginning  to  abandon 
the  polluter-pays  principle.  The  manu- 
facturers' excise  tax  which  is  the  reve- 
nue engine  of  this  new  authorization 
effectively  breaks  any  connection  be- 
tween the  cause  of  the  releases— that 
is  the  production  and  use  of  hazardous 
substances— and  the  remedy  for  re- 
leases—a national  fund  to  pay  for 
cleanups. 

I  think  that  everyone  well  under- 
stands why  the  tax  has  been  shifted 
away  from  feedstocks  and  why  a  waste 
end  tax— another  variation  of  polluter 
pays— was  not  adopted.  Neither  of 
those  taxes  would  produce  sufficient 
revenue  to  run  a  program  of  the  size 
that  we  now  realize  is  necessary.  The 
Congress  has  been  convinced  that  a 
waste-end  tax  of  more  than  $1  billion 
per  year  would  not  be  a  reliable  source 
of  funding. 

As  the  Senator  from  Rhode  Island 
[Mr.  Chafes]  argues  so  convincingly,  it 
is  not  that  we  fear  falling  short  of  the 
needed  revenue  that  has  kept  us  from 
adopting  the  waste-end  tax.  It  is  the 
effect  that  a  huge  waste-end  tax  might 
have.  It  would  encourage  the  taxed 
parties  to  seek  exclusions  from  this 
program  and  from  the  regulatory 
regime  under  RCRA,  even  though  the 
materials  in  question  pose  substantial 
hazards  to  the  public  and  the  environ- 
ment. 

In  the  Senate  Finance  Committee 
most  members  were  persuaded  that  a 
very  large  increase  in  the  feedstock 
tax  would  have  negative  consequences 
for  the  American  chemical  industry 
which  today  is  one  of  the  few  indus- 
tries that  contributes  a  positive  bal- 
ance to  the  international  trading  posi- 
tion of  our  country. 

So  everyone  knows  why  we  have 
moved  to  a  broad-based  tax.  But  I  do 
not  know  that  everyone  fully  appreci- 
ates how  this  change  in  tax  mecha- 
nisms also  changes  the  underlying  phi- 
losophy of  the  program  in  ways  that 
have  important  implications  on  the 
spending  side  of  the  equation,  as  well. 

Take  for  example  the  provision  in 
the  1980  law  which  allows  States  to 
file  claims  against  the  fund  for  com- 
pensation for  the  loss  of  natural  re- 
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sources.  This  provison  has  not  been 
implemented  fully,  because  the  De- 
partment of  the  Interior  failed  to 
produce  the  necessary  regulations. 
And  now  the  Senate  and  the  House 
have  been  asked  to  extend  the  dead- 
line for  filing  natural  resource  damage 
claims  that  have  been  developed  by 
the  States. 

On  its  face  the  natural  resource 
damage  claim  provision  of  the  existing 
law  is  a  curious  component  of  the  Su- 
perfund  Program.  It  appears  that  the 
Federal  Government  is  being  required 
to  make  payments  to  the  States  to 
compensate  them  for  losses  that  were 
caused  by  actions  of  parties  in  the  pri- 
vate sector  who  were  wholly  unrelated 
to  the  Federal  Government.  Why  in 
the  world  should  all  the  taxpayers  of 
the  United  States  compensate  the 
State  of  South  Dakota,  for  instance, 
for  losses  that  were  caused  by  a  busi- 
ness concern  operating  under  South 
Dakota  law?  That  does  not  seem  to 
make  sense. 

The  answer  under  Superfund  as  it 
exists,  of  course,  is  that  all  the  taxpay- 
ers of  the  Nation  are  not  being  re- 
quired to  compensate  the  State  of 
South  Dakota  for  its  loss.  Under  Su- 
perfund as  it  exists  the  cost  of  com- 
pensation is  taken  from  a  fund  fi- 
nanced by  the  tax  on  chemical  feed- 
stocks which  are  used  in  the  produc- 
tion of  the  kinds  of  hazardous  sub- 
stances that  have  caused  natural  re- 
source damages.  There  is  connection 
between  the  source  of  the  damage  and 
the  source  of  the  compensation. 

But  that  is  only  a  good  explanation 
of  the  damage  claims  provision  under 
the  law  through  1985.  The  reauthor- 
ization that  we  are  about  to  adopt  puts 
Superfund  on  a  new  foundation,  estab- 
lishes a  new  set  of  fundamental  princi- 
ples. It  will  now  be  the  general  taxpay- 
ers of  the  Nation  who  will  bear  the 
burden  of  any  natural  resource 
damage  compensation  because  we  are 
financing  Superfund  with  general 
excise  tax.  Do  natural  resource 
damage  claims  continue  to  make  sense 
in  that  context?  I  think  not. 

Mr.  President,  I  am  very  much  op- 
posed to  the  manufacturers'  excise  tax 
that  we  have  in  the  bill  before  us.  I  ap- 
preciate the  dilemma  that  faced  the 
Finance  Committee  when  it  designed 
this  tax,  because  I  am  a  member  of  the 
Finance  Committee.  We  needed  to 
raise  $7.5  billion  and  there  was  no  cer- 
tain way  to  achieve  that  amount  and 
stay  close  to  the  polluter-pays  princi- 


ple. But  I  think  this  new  revenue  title 
moves  much  too  far  in  the  direction  of 
a  general  fund  tax  and  it  is  my  hope 
that  in  conference  with  the  House  we 
will  find  some  middle  ground  between 
this  bill  and  the  fundamentals  of  the 
current  program. 

Mr.  President,  there  is  another 
aspect  of  this  reauthorization  package 
that  has  troubled  me  a  great  deal  and 
that  is  the  relationship  between  the 
Federal  Government  and  the  States 
that  is  established  by  this  program. 
The  1980  law  built  a  program  with  a 
very  strong  Federal  Government  com- 
ponent. The  Federal  Government  im- 
posed the  tax.  The  Federal  Govern- 
ment wrote  the  priority  list.  The  Fed- 
eral Government  designed  the  clean- 
ups to  meet  Federal  standards.  The 
1980  Superfund  was  a  very  national 
program  for  what  was  perceived  to  be 
a  national  problem. 

States  were,  some  thought,  even  pre- 
empted for  imposing  a  feedstock  tax 
on  the  same  chemicals  for  the  same 
purposes.  States  were  obligated  to 
bear  50  percent  of  the  costs  for  sites 
that  were  on  lands  that  they  owned. 
Localities  would  eventually  bear  the 
full  cost  of  cleanup  at  landfills  that 
they  owned  and  operated.  There  was 
no  grant  to  the  States  to  run  the  ad- 
ministrative side  of  their  own  cleanup 
programs.  The  1980  law  was  very 
much  a  Federal  emergency  action  de- 
signed to  protect  Americans  wherever 
they  lived  from  immediate  and  sub- 
stantial hazards.  Superfund  was  the 
farthest  thing  from  a  public  works 
block  grant  to  the  States  that  has 
been  less  than  vigilant  in  protecting 
their  own  natural  resources. 

But  we  see  here  in  1985  a  virtual 
parade  of  amendments  to  make  Super- 
fund  the  porkbarrel  of  first  resort. 
The  tax  preemption  has  been  lifted. 
The  90- to- 10  match  has  been  extended 
from  the  cost  of  cleanup  to  the  cost  of 
operation  and  maintenance,  as  well. 
States  are  being  forgiven  their  50  per- 
cent share  at  sites  owned  by  the 
States.  Credits  for  expenditures  at  one 
site  are  being  allowed  to  pull  down  the 
90  percent  match  at  another  site.  A 
floor  amendment  will  be  offered  to 
create  a  new  grant  program  out  of  Su- 
perfund to  pay  for  cleanup  at  sites 
that  are  not  on  the  national  priority 
list. 

And  that  is  just  the  Senate  bill.  Over 
in  the  House,  much  more  is  promised. 


1102 


State  expenditures  on  administration 
and  litigation  are  allowed  as  a  match 
against  Federal  cleanup  spending.  And 
there  is  a  State  credit  feature  in  the 
House  bill  that,  I  believe,  will  be  the 
proverbial  straw  that  breaks  the 
camel's  back. 

Under  the  language  reported  by  the 
Energy  and  Commerce  Committee  in 
the  House,  a  State  may  make 
whatever  authorized  expenditures  it 
chooses  to  today  and  it  will  thereby 
guarantee  that  nine  times  that 
amount  in  Federal  dollars  will  be 
spent  at  that  site  or  in  that  State  at 
other  sites  in  the  future.  Testimony 
before  the  Senate  Environment  and 
Public  Works  Committee  indicates 
that  New  Jersey  intends  to  spend 
about  $240  million  on  its  Superfund 
cleanup  program  during  the  1985  and 
1986  fiscal  years.  Under  the  House  bill, 
the  Federal  Government  will  be  obli- 
gated to  spend  nine  times  that  amount 
or  $2.16  billion— about  30  percent  of 
the  total  5-year  program  we  are  au- 
thorizing—in New  Jersey  at  some 
point  in  the  future.  It's  guaranteed. 
We  are  making  New  Jersey  an  appro- 
priations subcommittee  of  the  U.S. 
Congress  because  through  this  ad- 
vance credit  mechanism  they  will  con- 
trol the  future  direction  of  the  Super- 
fund  Program. 

Should  four  or  five  States  make  the 
decision  to  invest  substantial  funds  in 
eligible  activities— and  almost  every- 
thing from  administration  to  litigation 
to  construction  is  eligible  under  the 
House  bill— in  the  next  year  or  two. 
the  rest  of  the  Nation  could  find  itself 
virtually  shut  out  of  the  program  be- 
cause all  of  the  funds  would  already  be 
Under  obligation  through  this  credit 
mechanism.  Mr.  President,  I  think 
that  is  unfair  and  I  think  that  it  fun- 
damentally changes  the  underlying 
philosophy  of  the  Superfund  Program. 
Even  under  current  law,  spending  is 
already  concentrated  in  a  few  States.  I 
ask  unanimous  consent  that  a  short 
article  and  table  of  statistics  from  the 
August  15,  1985,  issue  of  the  Washing- 
ton Post  be  printed  in  the  Record  at 
this  point,  Mr.  President. 

This  article  shows  where  in  the 
Nation  that  Superfund  dollars  have 
been  spent  in  the  fiscal  years  1982, 
1983,  and  1984.  Sixty  percent  of  the 
funds  have  been  spent  in  just  six 
States,  New  Jersey,  New  York,  Califor- 
nia, Missouri,  Pennsylvania,  and  Mas- 
sachusetts. Fifteen  percent  of  the  dol- 


lars have  gone  to  New  Jersy  alone. 

There  being  no  objection,  the  table 
was  ordered  to  be  printed  in  the 
Record,  as  follows: 

[From  the  Washington  Post,  Aug.  15, 19851 
Where  Sufbrftjhd  Moket  Gobs 

A  handful  of  states  accounted  for  nearly 
60  percent  of  the  funds  obligated  for  haz- 
ardous waste  cleanup  under  the  Superfund 
program  in  fiscal  1962-84,  according  to  a 
new  study. 

Because  the  Superfund  program  is  not  a 
grant  program,  the  Environmental  Protec- 
tion Agency  does  not  keep  track  of  how 
much  money  goes  to  each  state.  But  the 
Federal  Funds  Information  for  States,  a 
computerized  data  base  sponsored  by  the 
National  Governors'  Association  and  the 
National  Conference  of  State  Legislatures, 
has  prepared  a  breakdown  of  where  the 
funds  were  distributed. 

It  found  that  three  states— New  Jersey. 
Missouri  and  California— accounted  for 
nearly  40  percent  of  the  funds  obligated. 
When  New  York.  Pennsylvania  and  Massa- 
chusetts were  included,  the  six  accounted 
for  60  percent  of  the  obligated  funds. 

Jive  states— Alaska,  Mississippi.  Nebraska, 
Nevada  and  South  Dakota— had  no  sites 
designated  for  cleanup  and  no  funds  obligat- 
ed during  that  period.  States  in  the  industri- 
al Northeast,  where  larger  volumes  of  haz- 
ardous waste  were  disposed  in  the  past, 
tended  to  receive  more  of  the  funds. 

EPA  decides  whether  to  include  sites  nom- 
inated by  the  states  on  the  Superfund  prior- 
ities list  Funds  are  distributed  as  the  clean- 
up takes  place.  All  together.  $335  million 
was  obligated  in  1982-84.  but  only  $91  mil- 
lion was  actually  spent. 
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Sown:  Federal  tax*  Wwrotiwr  tor  States  (oMgittorts  far  fee*  1982- 
84>. 

Mr.  DURENBERGER.  Under  Super- 
fund  as  ft  existed  from  198a  to  1984. 
the  issue  of  State  shares  did  not  even 
arise.  There  Is  no  formula  for  the  pro- 
gram. No  maximums  or  minimums  for 
any  State.  And  that  was  quite  appro- 
priate. Mr.  President.  For  under  the 
program  as  it  existed,  those  who 
produce  and  use  hazardous  substances 
were  taxed  to  cleanup  sites  that  were 
caused  by  the  release  of  those  sub- 
stances according  to  a  priority  list  that 
had  the  Nation  cleaning  up  the  most 
dangerous  sites  first.  If  that  resulted 
in  all  the  money  being  spent  in  one 
State,  then  so  be  it. 

But  that  is  not  the  program  that  is 
contemplated  in  the  bill  before  the 
Senate.  And  the  result  of  combining 
the  Senate  financing  scheme— which 
imposes  a  general  excise  tax— and  the 
House  programmatic  amendments— 
Which  turn  the  priority  setting  powers 
within  the  program  over  to  the  States 
through  this  advance  credit  mecha- 
nism—runs the  risk  of  turning  Super- 
fund,  which  has  been  an  important 
program  to  protect  public  health,  into 
just  another  public  works  program  to 
please  the  folks  back  home.  That 
would  be  a  tragedy.  Mr.  President. 

There  are  ways,  of  course,  to  prevent 
that  outcome.  I  have  floated  the  idea 
of  a  cap  on  the  amount  of  remedial 
funds  that  could  be  spent  in  any  one 
State  In  any  1  fiscal  year.  We  could  set 
the  cap  at  15  percent  for  Instance. 
That  is  the  average  percentage  that 


New  Jersey  has  received  over  the  last 
3  years. 

Again.  New  Jersey  has  received  the 
largest  share.  15  percent  would  be 
about  $225  million  per  year,  if  the  pro- 
gram was  spending  out  at  about  $1.5 
billion,  but  Senators  should  realize 
that  even  15  percent,  even  $225  mil- 
lion, would  only  provide  New  Jersey 
with  about  a  2-to-l  match  against 
their  planned  expenditures.  Not  the  9 
to  1  that  the  House  is  guaranteeing  in 
advance. 

Mr.  President.  I  shall  not  offer  a 
cap.  The  debate  on  a  cap  amendment 
would  be  acrimonious.  It  would  slow 
down  consideration  of  the  program 
here  on  the  floor  of  the  Senate.  So  I 
shall  not  offer  the  amendment. 

I  shall  rely  instead  upon  the  steady 
hand  of  the  chairman  in  conference. 
The  bill  he  brought  to  the  floor  of  the 
Senate  is  a  balanced  bill.  It  is  not  so 
much  the  Senate  bill  I  have  spoken 
against,  but  the  porkbarrel  we  expect 
from  the  House  that  worries  me.  I 
have  raised  the  issue.  I  shall  continue 
to  watch  the  development  of  this  legis- 
lation and  raise  the  issue  again,  if 
needed.  I  do  not  envy  any  State  its 
need  for  Superfund  dollars.  What  to 
do  with  hazardous  waste  at  Inadequate 
facilities  continues'  to  be  a  national 
problem  of  crisis  proportions.  And  a 
national  response  is  appropriate. 

All  I  ask  is  that  the  needs  of  each 
State  be  balanced  with  the  needs  of  all 
other  states  in  a  truly  national  pro- 
gram designed  to  protect  public  health 
and  the  environment  wherever  it  is 
threatened. 

That,  Mr.  President,  Is  the  purpose 
of  Superfund  as  it  was  enacted  by  the 
Congress  in  198G  and  it  Is  the  principle 
in  Superfund  that  has  made  it  such  a 
special  part  of  the  national  commit- 
ment to  environmental  protection.  We 
must  not  sacrifice  the  fundamental 
design  of  this  public  health  law  to  the 
politics  of  public  works  in  the  Con- 
gress. 

It  was  in  large  part  the  vigilance  and 
skiD  of  the  Chairman  of  the  Environ- 
ment and  Public  Works  Committee 
that  put  Superfund  into  the  law  in 
1980,  that  saved  it  from  negligence 
and  outright  hostility  at  the  Environ- 
mental Protection  Agency  in  1981  and 
1982  and  that  has  seen  this  reauthor- 
ization to  the  floor  after  two  years  of 
debate  and  consideration.  And  we 
trust  that  his  abilities  as  a  legislator 
and  his  commitment  to  the  principles 
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of  Superfund  will  see  as  through  the 
completion  of  this  Senate  action  and  a 
conference  with  the  House.  With  that, 
Mr.  President,  I  yield  the  floor,  thank- 
ing the  managers  of  the  bill  for  allow- 
ing me  this  opportunity  ta  share  my 
views. 

AMENDUEKT  NO.  6S0 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  send  an  amendment  to  the  desk 
and  ask  for  its  immediate  consider- 
ation. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated, 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Minnesota  [Mr.  Duren- 
berger]  proposes  an  amendment  numbered 
650. 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  ask  unanimous  consent  that 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

At  the  end  thereof  add  the  following  new 
Sec. 

"Not  later  than  October  9,  1985,  the  Di- 
rector of  the  Office  of  Management  and 
Budget  shall  complete  his  review  and  make 
available  for  publication  in  the  Federal  Reg- 
ister all  of  the  proposed  recommended  max- 
imum contaminant  levels  for  those  organic 
and  inorganic  chemicals  published  by  the 
Administrator  of  the  Environmental  Protec- 
tion Agency  in  volume  48,  Federal  Register, 
page  45502  and  submitted  by  the  Adminis- 
.  trator  to  the  Director  prior  to  April  30, 
1985." 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, one  of  the  most  difficult  issues 
that  the  committee  has  had  to  face  in 
the  Superfund  debate  is  the  so-called 
"How  clean  is  clean"  issue.  Under  cur- 
rent law  the  Administrator  of  the  En- 
vironmental Protection  Agency  is 
granted  broad  discretion  to  determine 
how  much  effort  will  be  made  to  clean 
up  a  Superfund  site  and  how  much 
contamination  will  be  allowed  to 
remain  when  the  job  is  completed. 

Many  have  advocated  that  Congress 
require  that  the  Administrator  use 
some  more  objective  standard  to 
answer  the  question,  "How  clean  is 
clean."  For  instance,  there  is  legisla- 
tion in  the  House  that  would  require 
that  Superfund  sites  be  cleaned  up  to 
the  level  of  the  health-based  stand- 
ards that  have  been  established  under 
other  laws,  like  the  Clean  Air  Act,  the 
Clean  Water  Act  or  the  Safe  Drinking 
Water  Act. 


The  problem  with  that  proposal  in 
that  to  date  the  Agency  has  been  prac- 
tically incapable  of  setting  health- 
based  standards  under  those  other 
statutes.  There  are  virtually  no  well- 
developed  health-based  standards  that 
can  be  used  in  making  cleanup  deci- 
sions at  Superfund  sites. 

Let  me  be  specific  as  the  point  I  am 
making  relates  to  the  Safe  Drinking 
Water  Act.  In  1974  Congress  passed 
the  drinking  water  law.  Under  that 
act,  EPA  was  charged  with  the  respon- 
sibility to  develop  two  types  of  drink- 
ing water  standards  that  would  set 
upper  limits  on  each  of  the  many  con- 
taminants that  have  been  found  In 
drinking  water  supplies. 

The  first  type  of  standard,  called 
"Recommended  Maximum  Contami- 
nant Levels  or  RMCL's,"  are  to  be  en- 
tirely health-based.  The  Agency  is  in- 
structed to  survey  the  drinking  water 
supplies  of  the  Nation  to  determine 
which  specific  contaminants  are 
present.  Then  it  is  determined 
through  health  effects  research 
whether  any  of  those  contaminants 
may  present  any  adverse  health  conse- 
quences for  consumers.  And  finally  it 
is  to  establish  the  recommended  maxi- 
mum contaminant  levels  at  a  point 
where  no  adverse  health  effects  will 
occur. 

After  the  RMCL  or  health  goal  is  es- 
tablished, the  Agency  then  develops  a 
second,  regulatory  standard  called  the 
"Maximum  Contaminant  Level  or 
MCL."  These  standards  are  intended 
to  be  as  close  to  the  health  goal  as  pos- 
sible taking  into  account  the  ability  of 
available  drinking  water  treatment 
technology  to  purify  water  that  has 
been  contaminated. 

When  Congress  passed  the  drinking 
water  law  in  1974,  there  were  16 
MCL's  already  on  the  books  that  had 
been  established  by  the  Public  Health 
Service  in  the  early  1960's.  They  were 
primarily  for  biological  contaminants 
and  for  heavy  metals  which  often 
occur  in  groundwater  supplies  natural- 
ly. 

But  the  Nation  discovered  in  the 
early  1970's  that  its  drinking  water 
supply  was  also  threatened  by  hun- 
dreds of  manmade  synthetic  organic 
chemicals.  By  shifting  the  program 
from  the  Public  Health  Service  to  the 
Environmental  Protection  Agency  and 
mandating  that  health-based  stand- 
ards be  set  for  all  contaminants  found 
in  drinking  water,  the  Congress  in- 
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tended  to  take  a  large  step  in  protect- 
ing the  health  of  the  American  public. 
Unfortunately  very  little  has  hap- 
pened in  the  11  years  that  the  Drink- 
ing Water  Act  has  been  down  at  EPA. 
MCL's  for  only  seven  more  contami- 
nants have  been  set  and  many  of  those 
are  for  pesticides  that  have  already 
been  banned  for  use  in  the  United 
States. 

Mr.  President,  despite  this  sorry 
record  there  is  always  cause  for  hope. 
There  are  several  events  that  have  oc- 
curred this  year  that  suggest  that  the 
Drinking  Water  Program  might  finally 
be  getting  under  way.  Both  the  Senate 
and  the  House  have  passed  bills  to  re- 
authorize the  program  and  set  dead- 
lines for  publishing  standards.  Confer- 
ees have  been  appointed  to  resolve  the 
differences  between  those  bills  and  I 
want  to  report  to  my  colleagues  that 
discussions  at  the  staff  level  are  going 
quite  well  and  we  look  forward  to 
moving  the  conference  rapidly,  as  soon 
as  Superfund  is  completed  here  on  the 
floor. 

And  things  are  starting  to  move 
down  at  the  Agency,  .as  well.  We  can 
expect  proposed  MCL's  to  be  pub- 
lished for  eight  volatile  organics  in  the 
next  few  weeks.  And. the  Agency  has 
sent  proposed  RMCL's  for  40  more 
synthetic  organic  chemicals  to  the 
Office  of  Management  and  Budget  for 
review. 

Mr.  President,  it  is  the  fate  of  those 
40  RMCL's  that  brings  me  to  the  floor 
of  the  Senate  this  afternoon.  EPA  sent 
their  proposals  to  OMB  for  review  on 
April  9  of  this  year.  The  review. was  to 
be  conducted  under  provisions  of  the 
Executive  Order  12291  which  gives 
OMB  a  full  60  days,  but  only  60  days, 
to  complete  its  review  and  return  the 
proposal  and  its  comments  to  the 
Agency.  But  it  has  been  more  than  5 
months,  Mr.  President,  and  EPA  has 
not  yet  heard  from  OMB  on  these 
health-based  standards  for  40  drinking 
water  contaminants. 

The  delay  in  releasing  the  proposed 
RMCL's  caused  the  leadership  of  the 
Committee  on  Environment  and 
Public  Works  to  send  a  letter  to 
Joseph  Wright,  Acting  Director  of 
OBM,  on  August  1,  asking  that  he  re- 
lease the  EPA  proposed  RMCL's  or 
state  why  he  had  not  yet  done  so. 
That  letter  was,  as  I  say,  sent  on 
August  1.  This  is  September  19.  So  far, 
there  has  been  no  response  to  the 
members  of  the  Environmental  Com- 


mitte  on  their  request. 

After  6  weeks  of  waiting,  the  distin- 
guished chairman  of  the  committee, 
Senator  Stafford,  joined  with  Senator 
Bentsen,  Senator  Bauctjs  and  myself 
to  send  a  second  letter  to  OMB  asking 
again  that  the  RMCL's  be  released. 
That  letter  is  also  addressed  to  Mr. 
Wright  and  is  dated  September  6. 
Since  we  had  not  had  a  reply  to  our 
previous  communication,  we  also 
wrote  the  Administrator  of  the  Envi- 
ronmental Protection  Agency.  We  sug- 
gested to  Mr.  Thomas  that  he,  acting 
on  authority  which  the  Justice  De- 
partment has  stated  he  possesses,  that 
he  simply  publish  the  proposed 
RMCL's  in  the  Federal  Register  with- 
out waiting  any  longer  for  OMB's 
review.  Mr.  President,  I  would  ask  that 
the  letters  to  Mr.  Wright  and  Mr. 
Thomas  also  be  printed  in  the  Record 
with  my  comments  today. 

Well,  we've  written  three  letters 
from  the  leadership  of  the  Environ- 
ment Committee  and  the  subcommit- 
tee with  jurisdiction  and  we  have  yet 
to  hear  anything  at  all  on  the  fate  of 
the  proposed  health  standards  which 
were  sent  to  the  President  of  of  the 
United  States  by  This  Administrator 
of  Environmental  Protection. 

Which  brings  me  to  the  floor  and 
this  amendment.  Mr.  President,  the 
amendment  is  very  simple.  It  only  re- 
quires that  the  Office  of  Management 
and  Budget  act  as  required  by  Execu- 
tive order  and  release  the  proposed 
RMCL's  for  publication  in  the  Federal 
Register.  The  amendment  sets  a  dead- 
line for  this  action  of  October  9,  1985. 
Mr.  President,  this  is  a  necessary 
amendment.  That  is  established  by  the 
facts  I  have  laid  before  the  Senate  in 
the  last  few  minutes.  I  hope  that  the 
manager  of  the  bill  can  also  agree  that 
it  is  an  appropriate  amendment  to  Su- 
perfund, since  the  health-based  stand- 
ards under  the  Drinking  Water  Act 
play  an  important  role  in  deciding 
"How  clean  is  clean"  under  Superfund. 

Mr.  President,  I  ask  unanimous  con- 
sent to  have  printed  in  the  Record  let- 
ters directed  by  me  and  a  number  of 
my  colleagues  on  this  committee,  in- 
cluding the  chairman  and  the  ranking 
minority  member,  to  the  Acting  Direc- 
tor of  the  Office  of  Management  and 
Budget. 

There  being  no  objection  the  letters 
were  ordered  to  be  printed  in  the 
Record,  as  follows: 
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U.S.  Senate, 
Committee  oh  Environment 

and  Public  Works. 
Washington,  DC,  August  1,  1985. 
Hon.  Joseph  R.  Wright, 
Acting  Director,  Office  of  Management  and 
Budget,  Old  Executive  Office  Building, 
Washington,  DC. 

Dear  Mr.  Wright:  We  are  writing  to  ex- 
press our  concern  about  the  lengthy  delay 
in  completion  of  the  Office  of  Management 
and  Budget's  review  of  proposed  Recom- 
mended Maximum  Contaminant  Levels 
(RMCLs)  for  30  drinking  water  contami- 
nants. EPA's  Office  of  Drinking  Water  sent 
these  proposals  to  OMB  on  April  9,  1985  for 
your  review  which  has  yet  to  be  completed 
nearly  four  months  later.  This  appears  to  be 
an  excessive  amount  of  time  for  evaluation 
of  the  Agency's  scientific  basis  for  setting 
RMCLs  under  the  drinking  water  statute. 
The  30  Phase  II  contaminants  submitted  for 
review  are  those  that  the  Agency  believes 
may  have  adverse  effects  on  human  health 
in  accordance  with  their  standard-setting  re- 
sponsibility under  the  Safe  Drinking  Water 
Act.  # 

In  the  eleven  years  since  enactment  of 
this  statute,  EPA's  Office  of  Drinking 
Water  has  not  fulfilled  the  public  health 
protection  objectives  mandated  by  Con- 
gress. Drinking  water  standards  constitute 
the  regulatory  foundation  of  the  Act.  How- 
ever, only  22  such  standards  have  been  es- 
tablished by  the  Agency.  This  is  totally  in- 
adequate in  view  of  the  hundreds  of  con- 
taminant that  have  been  detected  in  public 
and  private  water  systems,  many  of  which 
are  synthetic  organic  chemicals  of  signifi- 
cant public  concern. 

Public  health  officials  and  constituents 
from  each  of  our  States  have  indicated  their 
urgent  need  (or  these  standards  to  make 
sound  water  supply  decisions.  In  their  ab- 
sence, States  have  had  to  expend  limited  re- 
sources to  develop  standards  without  ade- 
quate scientific  information.  A  Federal  re- 
sponsibility to  issue  standards  was  estab- 
lished under  this  Act  to  eliminate  such  du- 
plicative and  ill-informed  State  efforts. 

The  great  concern  over  the  lack  of  suffi- 
cient standards  to  adequately  protect  public 
health  from  drinking  water,  contaminants  is 
reflected  in  amendments  passed  by  the 
Senate  and  House  that  would  significantly 
strengthen  the  standard-setting  provisions 
of  the  Safe  Drinking  Water  Act.  Widespread 
concern  about  the  Agency's  historical  Inabil- 
ity to  issue  standards  and  indications  of 
OMB  resistance  to  the  establishment  of 
standards  served  as  the  impetus  for  the  pas- 
sage of  schedules  and  deadlines  in  the 
Senate  bill.  It  should  be  apparent  from 
these  actions  that  Congress  intends  that 
standards  are  to  be  set  for  drinking  water 
contaminants  in  a  responsible  and  timely 
manner. 

Now  that  the  Drinking  Water  Office  has 
finally  selected  priority  contaminants  of 
public  concern  and  gathered  sufficient  evi- 
dence on  which  to  base  RMCLs,  we  believe 
that  your  Office  has  a  responsibility   to 


review  this  information  in  an  expeditious 
manner.  Therefore,  we  ask  that  you  allow 
EPA  to  publish  the  proposed  RMCLs  as 
soon  as  possible  so  they  may  begin  to  fulfill 
their  regulatory  responsibilities  or  provide 
an  explanation  for  the  excessive  delay  in 
completing  your  review. 
Sincerely 

Max  Baucus, 

U.S.  Senator. 
Lloyd  Bentsen, 

Ranking  Member. 
Dave  Durenberger. 

U.S.  Senator. 
Robert  T.  Stafford, 

Chairman. 

U.S.  Senate, 
Committee  on  Environment 

and  Public  Works, 
Washington,  DC,  September  6,  1985. 
Hon.  Joseph  R.  Wright, 
Acting  Director,  Office  of  Management  and 
Budget,  Old  Executive  Office  Building, 
Washington,  DC. 
Dear   Mr.   Wright:   Having  received  no 
reply  to  our  letter  of  August  1.  1985  regard- 
ing the  proposed  Recommended  .Maximum 
Contaminant  Levels  (RMCLs)  submitted  by 
the   Administrator   of   the   Environmental 
Protection  Agency,  we  are  writing  again,  for 
the  following  reasons: 

First,  to  urge  that  you  or  your  staff  ap- 
prove or  disapprove  the  RMCLs  without 
further  delay; 

Second,  to  express  our  belief  that  if  you 
fail  to  act  on  the  RMCLs,  the  Administrator 
should  unilaterally  propose  them  formally 
through  publication  in  the  Federal  Register: 
Third,  to  request  an  explanation  for  OMB 
failure  to  comply  with  the  sixty-day  time 
limitation  on  review  imposed  by  Executive 
Order  12291;  and. 

Finally,  if  the  reason  for  the  delay  is  in- 
consistency of  the  RMCLs  with  Administra- 
tion policy,  to  request  a  clear  statement  of 
that  policy  as  it  regards  the  contamination 
of  drinking  water  supplies  in  the  United 
States.  Specifically,  we  would  appreciate 
knowing  whether  and  under  what  circum- 
stances, if  any,  the  Administration  supports 
the  promulgation  of  Recommended  Maxi- 
mum Contaminant  Levels  pursuant  to  the 
Safe  Drinking  Water  Act. 

We  would  appreciate  your  prompt  atten- 
tion to  this  request.  For  your  possible  use,  a 
copy  of  our  earlier  letter  is  enclosed 
Sincerely. 

Max  Baucus. 

U.S.  Senator. 
Lloyd  Bentsen, 

Ranking  Member. 
Dave  Durenberger, 

U.££  Senator. 
Robert  T.  Stafford, 

Chairman. 
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U.S.  Senate, 
Committee  on  Environment 

and  Public  Works, 
Washington,  DC,  September  10,  1985. 
Hon.  Lee  M.  Thomas, 

Administrator,   U.S.  Environmental  Protec- 
tion Agency,  Washington,  DC. 

Dear  Mr.  Thomas:  Please  find  enclosed 
letters  which  we  have  written  to  the  Acting 
Director  of  the  Office  of  Management  and 
Budget  regarding  proposed  Recommended 
Maximum  Contaminant  Levels  (RMCLs) 
submitted  for  OMB  review  pursuant  to  Ex- 
ecutive Order  12291. 

The  purpose  of  this  letter  is  to  urge  that 
you  unilaterally  propose  the  RMCLs  if  no 
action  has  been  taken  at  the  Office  of  Man- 
agement and  Budget  by  close  of  business 
September  13,  1985. 

As  you  may  recall,  there  was  discussion 
during  your  confirmation  hearing  of  the 
degree  of  independence  which  you  would  ex- 
ercise as  Administrator,  especially  with  re- 
spect to  the  Office  of  Management  and 
Budget.  You  responded  to  several  written 
questions  on  this  subject,  including  the  fol- 
lowing: 

Question.  In  any  case  in  which  a  law  or 
other  authority  assigns  the  responsibility 
for  making  a  decision  to  the  Administrator 
frf  the  Environmental  Protection  Agency, 
will  you  ever  allow  another  person— assum- 
ing you  are  confirmed— to  make  the  decision 
in  questions? 

Answer.  No,  unless  I  delegate  the  respon- 
sibility for  actions  other  than  rulemaking  to 
another  person  in  EPA  consistent  with  the 
appropriate  statute.  Historically,  and  for 
the  foreseeable  future,  EPA  has  not  delegat- 
ed signature  authority  for  regulations. 

Question.  In  those  cases  where  the  law 
sets  forth  the  facts  or  other  circumstances 
which  you  must  take  into  account,  will  you 
fail  to  take  such  factors  or  circumstances 
into  account? 

Answer.  No. 

Question.  If  the  law  requires  you  to  make 
a  decision  and  sets  forth  the  critera  and 
these  compel  you  to  choose  an  option  to 
which  objection  is  raised  on  the  grounds 
that  it  is  not  consistent  with  the  Adminis- 
tration's policy,  what  will  you  do? 

Answer.  I  will  make  my  decision  consist- 
ent with  the  statute.  E.O.  12291  clearly  ad- 
dresses this  point  by  exempting  agencies 
from  complying  with  Administration  policy 
when  that  policy  is  not  consistent  with  the 
applicable  statute. 

During  the  Confirmation  hearing,  you 
also  stated  that  the  Agency's  progress  in  es- 
tablishing standards  under  the  Safe  Drink- 
ing Water  Act  was  "disappointing"  but  "I 
believe  we  have  broken  the  back  of  that 
problem."  The  hearing  was  held  seven 
months  ago,  on  February  6,  1985. 

On  April  9,  proposed  RMCLs  were  for- 
warded to  the  Office  of  Management  and 
Budget  for  review  pursuant  to  Executive 
Order  12291.  which  limits  the  time  for  OMB 
consideration  to  60  days.  Even  if  OMB  had 
approved  the  proposals  within  the  60-day 


period,  it  would  still  have  been  several  more 
years  before  the  RMCLs  had  any  direct  reg- 
ulatory impact  on  the  safety  ot  drinking 
water  in.  the  .United  States.  But.QMB  has 
rToT  acted. 

The  Safe  Drinking  Water  Act  was^enacted 
in  1974-*ecause  of  widespread  public  con- 
cern over  contaminated  water  supplies.  In 
the  intervening  11  years,  contamination  has 
not  decreased,  but  increased.  Indeed,  EPA's 
own  estimates  are  that  one  of  every  three 
large  drinking  water  systems  which  rely  on 
ground-water  are  contaminated  by  synthetic 
organic  chemicals.  State  and  local  public 
health  departments  throughout  the  United 
States,  as  well  as  private  suppliers  of  drink- 
ing water,  justifiably  look  to  the  Environ- 
mental Protection  Agency  for  guidance  as  to 
the  acceptable  level,  if  any.  of  such  contami- 
nation. But  this  guidance  is  not  forthcoming 
because  regulations  which  you  are  required 
by  law  to  propose  are  under  review  at  the 
Office  of  Management  and  Budget. 

We  would  appreciate  knowing  what  action 
you  propose  to  take  with  regard  to  the  cur- 
rent impasse  and  would  appreciate  a  re- 
sponse at  your  earliest  convenience. 
Sincerely, 

Max  Baucus,       # 

U.S.  Senator. 

Lloyd  Bentsen, 

Ranking  Member. 

Dave  Durenberger, 

U.S.  Senator. 

Robert  T.  Stafford, 

Chairman. 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  wonder  if  this  amendment  is  in 
a  form  and  of  a  nature  that  is  accepta- 
ble to  the  distinguished  chairman  and 
ranking  minority  member  and  if  they 
would  indicate  to  the  Senate  their 
view  on  the  amendment  at  this  time. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  amendment  of- 
fered by  the  Senator  from  Minnesota, 
a  very  valuable  member  of  our  com- 
mittee, and,  for  the  majority,  we  are 
prepared  to  accept  it. 

Mr.  BENTSEN.  Mr.  President,  I  con- 
gratulate the  Senator  from  Minnesota 
on  what  he  is  trying  to  do  in  expedit- 
ing the  regulatory  process. 

OMB  has  been  holding  this  thing  up 
since  April  9  of  this  year  with  a 
review.  I  can  understand  some  delay  in 
regulatory  decisions,  but  I  think  what 
ue  are  seeing  is  excessive  and  unneces- 
sary interference  on  the  part  of  OMB. 

I  am  delighted  to  see  the  amend- 
ment offered.  On  this  side,  I  see  no  ob- 
jection to  it. 

The  PRESIDING  OFFICER.  Is 
there  further  debate  on  the  amend- 
ment? If  not,  the  question  is  on  agree- 
ing to  the  amendment. 

The     amendment     (No.     650)     was 
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agreed  to. 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  move  to  reconsider  the  vote  by 
which  the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  FOR  RADON  DEMONSTRATION 
PROGRAM  AND  INDOOR  AIR  QUALITY 

Mr.  HEINZ.  Mr.  President,  yester- 
day we  passed  an  amendment  intro- 
duced by  my  colleagues  Senator 
Mitchell,  Senator  Lautenberg,  and 
Senator  Bradley  to  provide  for  a  dem- 
onstration program  within  the  Envi- 
ronmental Protection  Agency  to  re- 
search the  impact  of  toxic  chemicals 
on  indoor  air  quality.  Among  the  most 
serious  chemicals  that  have  been  re- 
leased inside  buildings  and  homes  is 
radon.  Radon  is  a  radioactive  gas  that 
is  colorless,  odorless,  and  tasteless,  and 
which  studies  have  shown  can  cause 
an  increased  risk  of  lung  cancer. 

The  problem  of  radon  releases  is 
particularly  acute  in  an  area  of  the 
country  called  the  Reading  prong, 
which  occupies  a  major  portion  of 
southern  Pennsylvania.  Unacceptably 
high  levels  of  radon  have  been  discov- 
ered in  approximately  40  percent  of 
over  1,400  homes  tested  in  Berks 
County,  PA,  along  the  Reading  prong. 
The  cost  to  homeowners  for  remedial 
work  to  permanently  lower  these 
levels  of  radon  gas  can  be  as  high  as 
$20,000.  Yet  there  is  no  comprehensive 
Federal  program  to  even  research  this 
problem.  Our  amendment  addresses 
this  glaring  gap  in  the  EPA's  research 
programs,  and  provides  a  modest 
amount  of  funding— $3  million  in  each 
of  fiscal  year  1986  and  fiscal  year 
1987— for  the  Agency  to  at  least  begin 
to  address  this  widespread  and  grow- 
ing health  problem.  As  a  Senator  from 
Pennsylvania,  one  of  the  most  affected 
States,  and  as  a  cosponsor  of  this 
amendment,  I  urge  my  colleagues  to 
support  this  effort. 

AMENDMENT  TO  IMPROVE  COMMUNITY 
EMERGENCY  PREPAREDNESS  AND  RESPONSE 

Mr.  President,  yesterday  we  passed 
an  amendment,  which  I  cosponsored, 
to  improve  the  ability  of  all  levels  of 
government  to  respond  emergencies 
caused  by  the  release  of  dangerous 
substances.  This  amendment  puts  in 
place  a  series  of  mechanisms  that  will 
help  State  and  local  governments  work 
efficiently  and  effectively  to  minimize 
the  health  hazards  that  arise  from  the 
release  of  hazardous  substances  into 


the  environment.  In  addition,  the 
amendment  requires  the  Environmen- 
tal Protection  Agency  to  compile  a  list 
of  extremely  hazardous  substances 
that  will  allow  us  to  define  the  uni- 
verse of  chemicals  that  could  provoke 
emergencies.  Facilities  handling  these 
substances  would  be  required  to  assist 
in  resolving  any  such  incident  We 
need  only  remember  the  recent  trage- 
dy in  Bhopal,  India,  and  the  accidents 
in  Institute,  WV,  to  realize  how  essen- 
tial it  is  that  we  develop  the  means  to 
respond  quickly  to  the  release  of  haz- 
ardous substances  into  open  air. 

Mr.  President,  I  urge  the  adoption  of 
this  amendment.  It  will  remove  the  in- 
formation gap  that  has  thus  far  hin- 
dered our  ability  to  plan  for  and  react 
to  chemical  emergencies,  and  it  will  es- 
tablish systems  for  governments  at  all 
levels  to  cooperate  and  properly  utilize 
this  vital  information.  I  urge  my  col- 
leagues to  support  this  measure.  It  will 
help  us  prevent  immediate  problems 
from  becoming  serious  and  far-reach- 
ing disasters. 

Mr.  STAFFORD.  Mr.  President,  I 
am  unaware  of  any  more  amendments 
we  can  handle  this  evening.  Unless  my 
able  colleague  from  Texas  knows  of 
another  amendment  to  be  handled  to- 
night, I  am  prepared  to  suggest  the  ab- 
sence of  a  quorum. 

Mr.  BENTSEN.  Mr.  President,  I  ask 
unanimous  consent  that  the  name  of 
the  Senator  from  New  Jersey  [Mr. 
Lautenberg]  be  added  as  a  cosponsor 
of  the  hazardous  substances  inventory 
amendment. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESDDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
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SUFERFUND  IMPROVEMENT  ACT 
OP  1985 

The  PRESIDING  OFFICER.  The 
Senate  will  now  resume  consideration 
of  the  pending  business,  S.  51,  which 
the  elerk  will  report. 

The  legislative  clerk  read  as  follows: 

A  bill  <S.  51)  to  extend  and  amend  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Aet  of  1989, 
and  for  other  purposes.    " 

The  Senate  resumed  consideration 
of  the  bill. 

AMENDMENT  BQ_.  651 

Mr.  STAFFORD.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 
This  is  a  series  of  purely  technical 
amendments,  I  might  say,  Mr.  Presi- 
dent. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford 1,  for  himself  and  Mr.  Bentsen,  pro- 
poses an  amendment  numbered  65  L 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  74,  one  15.  after  -question." 
insert  the  following:  The  Administrator  of 
the  Agency  for  Toxic  Substances  and  Dis- 
ease Registry  shall  use  appropriate  data, 
risk  assessments,  risk  evaluations  and  stud- 
ies available  from  the  Administrator  of  the 
Environmental  Protection  Agency.". 

On  page  77.  line  16.  after  "1985,"  insert  ", 
jointly  with  the  Administrator  of  the  Envi- 
ronmental Protection  Agency.". 

On  page  77,  line  23,  after  the  word.  "Ad- 
ministrator" insert:  ".  in  consultation  with 
the  Administrator  of  the  Environmental 
Protection  Agency.**. 

On  page  77.  line  35.  after  the  word.  Ad- 
ministrator" insert:  ",  in  consultation  with 
the  Administrator  of  the  Environmental 
Protection  Agency.". 

On  page  78.  line  9.  after  the  word  "with" 
insert  "the  Administrator  of  the  Environ- 
mental Protection  Agency  and". 

On  page  81.  line  17.  after  "trator**  insert 
the  following:  "of  the  Agency  for  Toxic  Sub- 
stances and  Disease  Registry  or  the  Admin- 
istrator of  the  Environmental  Protection 


Agency,  as  appropriate,". 

On  page  81,  line  21.  strike  the  period  and 
insert  in  lien  thereof:  ",  or  by  the  Environ- 
mental Protection  Agency,  as  appropriate.**. 

Mr.  STAFFORD.  Mr.  President,  as  I 
said  in  offering  the  amendment  for 
Senator  Bentsew  and  myself,  this  is 
purely  a  series  of  technical  amend- 
ments to  a  part  of  the  bill.  I  know  of 
no  opposition  to  ft. 

I  invite  my  colleague  on  the  other 
side  of  the  aisle  to  comment  on  these 
technical  amendments. 

Mr.  LAUTENBERG.  Mr.  President. 
these  amendments  have  been  cleared 
on  this  side.  We  recommend  adoption 
of  the  amendment. 

Mr.  STAFFORD.  Mr.  President,  I 
know  of  no  further  speakers  on  this 
amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  651)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  LAUTENBERG.  Mr.  President. 
I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  652 

Mr.  LAUTENBERG.  Mr.  President, 
I  send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  bill  clerk  read  as  follows: 

The  Senator  from  New  Jersey  [Mr.  Lau- 
tenberg)  proposes  an  amendment  numbered 
652. 

Mr.  LAUTENBERG.  Mr.  President. 
I  ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  114,  line  13,  after  the  period 
insert  the  following:  "The  annual  report  re- 
quired by  this  paragraph  shall  also  contain 
a  detailed  description  on  a  state-by-state 
basis  of  the  status  of  each  facility  subject  to 
this  section,  including  a  description  of  the 
hazard  presented  by  each  faculty,  plans  and 
schedules  for  initiating  and 
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sponse  action,  enforcement  status  <i 
appropriate),  and  an  explanation  of  am 
postponement*  or  failure  to  complete  re- 
sponse action.  Such  reports  shall  also  be 
submitted  to  the  affected  States,'* 

Mr.  LAUTENBERG.  Mr.  President, 
this  amendment  expands  the  Federal 
facility  reporting  requirements  in  & 
51.  It  requires  that  annual  reports  be 
submitted  to  Congress  on  the  status  of 
cleanup  efforts  at  all  identified  Feder- 
al facilities.  These  reports  would  be 
done  on  a  State-by-State  basis,  and 
would  provide  a  description  of  the 
hazard  at  the  Federal  facility  site,  the 
actions  taker!  at  the  site,  and  plans,  in- 
cluding a  timetable,  for  future  action. 
This  amendment  also  requires  the  de- 
partment, agency  or  other  instrumen- 
tality submitting  the  reports  to  pro- 
vide an  explanation  where  there  are 
no  plans  for  future  action. 

This  amendment  builds  upon  the  re- 
porting requirements  already  fn  S.  51. 
The  reporting  requirements  in  the  bill 
address  Federal  facility  sites  which  are 
fairly  far  along  in  their  evaluation. 
The  reports  required  in  S.  51  are  re- 
quired only  for  sites  at  which  cleanup 
studies— called  remedial  investigation/ 
feasibility  studies— have  already  been 
done,  and  the  various  agencies  in- 
volved in  the  cleanup  are  negotiating 
interagency  agreements. 

There  are,  however,  a  vast  number 
of  Federal  facility  sites  at  which  no 
action  has  been  taken  beyond  prelimi- 
nary identification  and  assessment.  In 
the  last  comprehensive  report  DOD 
prepared  on  its  hazardous  waste  sites 
across  the  country,  in  December  1983, 
DOD  had  undertaken  phase  one  stud- 
ies at  257  installations.  Phase  one  is 
equivalent  to  EPA's  preliminary  as- 
sessment. These  studies  precede  con- 
sideration for  listing  on  the  national 
priority  list. 

At  the  same  time,  DOD  had  com- 
pleted phase  two  studies  at  only  46 
and  initiated  another  65.  Phase  two  is 
equivalent  to  EPA's  remedial  investi- 
gation/feasability  studies.  Further, 
phase  three  and  four— the  actual 
cleanup  at  sites— had  been  conducted 
or  initiated  at  only  IT  sites. 

Mr.  President,  this  amendment  is 
not  meant  to  criticize  the  pace  of  the 
DOD  program.  There  are  important 
amendments  in  S.  51  that  address  the 
issue  of  pace.  But  I  do  mean  to  point 
out  that  the  majority  of  DOD  sites, 
and  I  would  suspect  this  is  true  for 
other  federal  facility  sites,  are  in  the 


initial  identification  and  assessment 
stage,  and  would  not  be  covered  by  the 
reporting  requirements  of  S.  51  for  the 
near  future. 

Yet  residents  of  my  State  and  other 
States  are  concerned  about  the  full 
universe  of  sites.  In  many  ways,  the 
sites  where  little  action  has  been 
taken  are  of  greatest  concern.  The 
magnitude  of  the  Federal  facility  site 
problem  is  astounding.  DOD  alone  es- 
timates that  it  will  spend  $5  to  $10  bil- 
lion to  cleanup  an  estimated  800  sites. 

Mr.  President,  both  the  public  and 
the  Congress  have  a  right  to  know  of 
the  existence  of  hazardous  waste  sites 
at  Federal  facilities,  and  plans  for 
cleanup.  This  amendment  will  accom- 
plish these  goals,  Mr.  President,  and 
belongs  with  the  other  reporting  re- 
quirements in  S.  51. 

Mr.  President,  I  urge  the  adoption  of 
the  amendment. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  amendment  of- 
fered by  the  able  Senator  from  New 
Jersey  fMr.  Lautxnberg],  a  very  valua- 
ble member  of  our  committee.  We  be- 
lieve it  is  a  good  amendment  and  urge 
Its  adoption. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  6521  was 
agreed  to.  _ 

Mr.  LAUTENBERG.  Mr.  President, 
I  move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

.'MSNDMSHT  NO.  *S3 

Mr.  KENNEDY.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  8enator  from  Massachusetts  (Mr. 
KonrBBTl  proposes  an  amendment  num- 
bered S53. 

Mr.  KENNEDY.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  101,  after  line  12.  Insert  the  fol- 
lowing new  section  and  renumber  eucceed- 
mg  sections  accordingly: 
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Sec.         .  Section  lllfa)  of  the 

bcnsJve.  Environmental  Response.  Compen- 
sation, and  Liability  Act  at  19M  (as  aasend- 
ed  by  this  Act)  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(8)  payment  of  the  cost,  not  to  exceed 
$15,000,000.  of  a  pilot  program  for  the  re- 
moval of  lead-contaminated  soil  In  one  to 
three  different  metropolitan  areas.". 

Mr.  KENNEDY.  Mr.  President,  one 
of  our  most  serious  toxic  waste  prob- 
lems concerns  the  presence  of  lead  in 
paint,  dust  and  soil,  particularly  in  our 
older  urban  areas.  More  is  known 
about  the  health  problems  associated 
with  lead  exposure  than  almost  any 
other  toxic  substance,  yet  little  has 
been  done  to  target  lead  contamina- 
tion for  aggressive  cleanup  action. 

The  most  tragic  aspect  of  lead  con- 
tamination is  that  it  affects  the  most 
innocent  members  of  our  society— our 
children.  Young  children  frequently 
ingest  lead  from  paint  chips  or  lead- 
laden  soil  in  their  yards,  and  this  leads 
to  irreversible  neurological  damage,  in- 
cluding seizures,  coma,  and  death. 
Lead  poisoning  in  children  is  extreme- 
ly hard  to  diagnose  in  its  early  stages, 
since  long-term  exposure  is  cumulative 
over  time.  Therefore,  toxicity  is  often 
not  recognized  until  permanent 
damage  has  been  done,  and  the  child 
begins  to  exhibit  cognitive  and  behav- 
ioral changes  or  learning  disabilities. 

In  1980,  the  Centers  for  Disease 
Control  estimated  that  875,000  chil- 
dren nationwide  were  suffering  from 
lead  poisoning.  Recently,  experts  at 
Children's  Hospital  in  Boston  estimat- 
ed that  the  number  of  affected  chil- 
dren had  grown  to  2  million.  In  the 
city  of  Boston  alone,  over  1.500  chil- 
dren have  been  stricken  with  the 
tragic  effects  of  lead  poisoning— and 
most  of  these  children  are  from  low- 
income  families  who  are  ill-equipped 
to  deal  with  the  long  term  medical 
costs  associated  with  treating  lead-in- 
duced neurological  disorders.  The 
prevalence  of  childhood  lead  poisoning 
in  Boston  is  higher  than  nearly  any 
other  childhood  disorder. 

And  adjacent  to  the  city  of  Boston 
lies  the  economically  depressed  city  of 
Chelsea  where  there  are  similar  ac- 
counts of  childhood  lead  poisoning. 
The  problem  in  Chelsea  is  further  con- 
tributed to  by  soil  contamination 
caused  by  automobile  exhaust  fumes 
and  peeling  paint  from  an  interstate 
highway  bridge  which  spans  the  city. 


I  am  proud  to  say  that  the  city  of 
Boston  has  been  on  the  cutting  edge 
of  conducting  research  into  the  lead 
poisoning  problem.  Between  June  1984 
and  May  1985,  over  25,000  children 
were  screened  for  lead  poisoning.  Re- 
sults of  these  tests  were  tabulated  to 
pinpoint  areas  in  the  city  where  there 
was  a  high  incidence  of  lead  poisoning. 
The  study  concluded  that  nearly  30 
percent  of  Boston's  childhood  lead  poi- 
soning occurs  in  28  small  areas  of  the 
city— averaging  only  2  to  3  city  blocks. 
Soil  samples'  taken  in  the  yards  of 
these  children's  homes  indicated  lead 
levels  of  2,000  parts  per  million— three 
times  the  citywide  average. 

In  view  of  this  startling  information, 
I  believe  that  the  cities  of  Boston  and 
Chelsea  are  ideal  locations  to  begin  a 
pilot  lead  abatement  program  under 
Superfund. 

Mr.  President,  I  understand  that  the 
Environmental  Protection  Agency  is 
reluctant  at  this  time  to  support  a 
comprehensive  national  program  of 
lead  abatement  under  Superfund. 
However,  I  propose  that  a  demonstra- 
tion program  of  this  kind,  for  one  to 
three  appropriate  urban  areas  in  the 
United  States,  would  provide  us  with 
invaluable  information  which  the  EPA 
could  utilize  in  its  deliberation  on  an 
adoption  of  a  lead  policy  under  Super- 
fund. 

If  medical  experts'  predictions  are 
correct,  we  should  see  a  dramatic  and 
almost  immediate  reduction  in  the  in- 
cidence of  lead  poisoning  in  areas 
where  contaminated  soil  removal  or 
containment  has  taken  place. 

My  amendment  would  provide  the 
EPA  with  $15  million  to  undertake 
such  a  pilot  program.  Boston  and 
Chelsea  would  be  eligible  as  would  two 
other  appropriate  locations.  I  urge  my 
colleagues  to  consider  the  importance 
of  this  amendment,  not  only  for  the 
environment,  but  more  importantly, 
for  the  health  of  our  children. 

Mr.  President,  I  ask  unanimous  con- 
sent that  a  brief  description  of  the 
Boston  Child  Lead  Poisoning  Report 
by  the  city  of  Boston  Department  of 
Health  and  Hospitals  be  included  in 
the  Record. 

There  being  no  objection,  the  ex- 
cerpt was  ordered  to  be  printed  in  the" 
Record,  as  follows: 

City  of  Boston. 
Department  or  Health  and  Hospitals, 

Boston,  MA,  September  5,  1988. 
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Hon.  Edward  M.  Kzxwa>r,  r     ' 

U.S.  Senator, 
Boston,  MA 

Dear  Swato*  Kennedy:  Enclosed  please 
find  a  copy  of  a  report  entitled  "Boston 
Child  Lead  Poisoning:  Request  for  Immedi- 
ate Cleanup  of  Lead-Contaminated  Soil  in 
Emergency  Areas".  This  report  describes 
the  results  of  several  months  of  analysis 
and  mapping  of  Boston  child  lead  poisoning 
data  in  order  to  identify  the  highest  risk 
areas  in  the  city.  We  found  that  childhood 
lead  poisoning  in  Boston,  while  occurring 
throughout  much  of  the  city,  is  to  a  surpris- 
ing and  alarming  degree  concentrated 
within  very  limited  geographic  areas. 

The  discovery  that  nearly  30%  of  Boston's 
childhood  lead  poisoning  occurs  among  less 
than  5%  of  the  city's  9  month  to  6  year  old 
children  is  the  source  of  concern.  These 
children  live  in  28  discrete  areas,  each  aver- 
aging only  2-3  city  blocks.  In  each,  of  these 
small  areas,  an  average  of  thirty  children 
were  found  to  have  been  poisoned  over  the 
last  five  years— approximately  one  out  of 
every  four  children  at  risk.  These  data  have 
been  calculated  using  the  1978  recommenda- 
tions of  the  U.S.  Centers  for  Disease  Con- 
trol (CDC).  By  the  standards  in  the  current 
CDC  guidelines  issued  in  198S.  at  least  twice 
as  many  of  the  children  in  these  areas  expe- 
rienced lead  toxicity  over  the  five  year 
period. 

.  In  these  areas,  a  number  of  factors  con- 
verge to  produce  an  unacceptable  exposure 
to  lead.  The  lead-painted  housing  stock  is 
aging,  and  weathering  of  exterior  lead  paint 
has  severely  contaminated  the  soil.  Soil 
samples  taken  around  lead  poisoned  chil- 
dren's homes  in  tnese  areas  average  2000 
parts  per  million  (ppm)  lead— three  times 
the  city  average  of  600-700  ppm.  These 
toxic  environments  need  to  be  addressed  as 
an  urgent  matter.  They  represent  an  emer- 
gency public  health  condition  requiring 
prompt  action  to  reduce  or  eliminate  the 
sources  of  these  children's  lead  toxicity. 

In  this  report  the  City  of  Boston  Office  of 
Environmental  Affairs  (OEA)  requests  the 
assistance  of  the  U.S.  Environmental  Pro- 
tection Agency  in  dealing  with  this  major 
problem  of  child  lead  poisoning.  The  U.S. 
Environmental  Protection  Agency  has  statu- 
tory authority  to  undertake  immediate  re- 
moval of  hazardous  substances  at  sites  that 
present  an  imminent  threat  to  health  on 
the  environment.  Materials  in  this  docu- 
ment decribe  the  need,  and  the  grounds  for 
EPA  assistance  to  the  City  of  Boston  under 
this  authority.  A  specific,  limited,  and  man- 
ageable focus  for  an  EPA  response  is  de- 
scribed. The  necessity  for  both  state  and 
local  Involvement  is  noted. 

Any  response  taken  by  a  public  agency 
must  meet  the  primary  criterion  that  child 
lead  poisoning  in  these  areas  be  permanent- 
ly reduced.  We  hope  that  upon  reviewing 
this  document  you  will  actively  support  us 
in  this  effort  to  obtain  appropriate  re- 
sponses for  government  agencies,  particular- 
ly    the     U.S,     Environmental     Protection 


Agency. 

Thank  you  for  your  time  and  attention. 
Please  call  me  at  424-5965  with  any  ques- 
tions you  may  have. 


Ronald  R.  Jones. 

Director. 

Mr.  KENNEDY.  Mr.  President,  this 
Is  not  an  increase  In  authorization.  All 
it  does  is  to  explicitly  provide  the  au- 
thority for  the  EPA  to  use  the  fund  to 
conduct  pilot  programs  in  three  differ- 
ent areas  of  the  country  so  that  we 
may  gain  more  Information  based 
upon  those  pilot  programs  and  be  able 
to  respond  to  the  health  hazard  of 
lead,  which  primarily  harms  children 
but  also  other  members  of  the  commu- 
nity. 

I  have  had  the  opportunity  to  dis- 
cuss this  amendment  with  the  floor 
manager  and  the  ranking  minority 
member.  I  would  hope  that  this 
amendment  would  be  accepted. 

If  I  could,  I  would  like  to  inquire  of 
the  floor  manager  of  the  bill  if  he 
would  be  willing  to  engage  in  a  collo- 
quy, responding  to  some  questions. 

Is  my  understanding  correct  that 
the  EPA  already  has  authority  under 
the  Superfund  to  remove  lead-con- 
taminated soil  from  residential  yards? 

Mr.  STAFFORD,  I  would  say  to  my 
able  friend  from  Massachusetts  that  it 
is  our  judgment  that  the  EPA  has  that 
authority  and  they  are  considering 
using  it  in  some  cases. 

Mr.  KENNEDY.  Does  it  have  such 
authority  regardless  of  the  source  of 
lead,  whether  the  source  is  industrial 
or  not? 

Mr.  STAFFORD.  Yes,  just  as  long  as 
the  lead  is  a  release  under  existing 
law. 

Mr.  KENNEDY.  So  this  pilot  pro- 
gram would  in  no  way  limit  that  au- 
thority; is  that  correct? 

Mr.  STAFFORD.  That  is  correct,  in 
the  opinion  of  this  Senator. 

Mr.  KENNEDY.  If  the  floor  manag- 
er and  ranking  member  are  willing  to 
accept  this  amendment,  would  it  be 
unreasonable  for  EPA  to  report  back 
to  the  committee  on  the  implementa- 
tion of  the  pilot  program,  say  within  6 
months  from  enactment? 

Mr.  STAFFORD.  I  "believe  that  is  a 
reasonable  request.  I  would  say  to  my 
friend  from  Massachusetts  that  we 
would  ask  EPA  to  make  that  report. 

Mr.  President,  we  have  examined  the 
amendment  offered  by  the  Senator 
from  Massachusetts.  I  might  point  out 
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that  the  Senate  has  already,  in  this 
legislation,  proposed  to  deal  with  lead 
In  pipes  by  eliminating  lead  solder  as 
it  is  used  in  construction  in  this  coun- 
try. 

Mr.  President,  we  know  that  lead  is  a 
serious  matter  as  a  source  of  poisoning 
for  children  and  others  in  metropoli- 
tan areas. 

We  think  this  is  a  good  amendment, 
and  we  are  prepared  to  accept  it  on 
this  side. 

Mr.  LAUTENBERG.  Mr.  President, 
we  believe  this  is  a  good  amendment 
also  on  this  side.  I  commend  my  distin- 
guished colleague  from  Massachusetts 
for  crafting  this  amendment.  We  urge 
its  adoption. 

The  PRESIDING  OFFICER.  Is 
there  further  debate?  If  not,  the  ques- 
tion is  on  agreeing  to  the  amendment. 

The  amendment  (No,  653)  was 
agreed  to. 

Mr.  KENNEDY.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President.  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  BO.  SS4 

(Purpose:  To  provide  for  continuation  of  re- 
medial action  while  recontracting  takes 
place.) 

Mr.  KENNEDY.  I  have  another 
amendment.  I  ask  for  its  immediate 
consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  bill  clerk  read  as  follows: 

The  Senator  from  Massachusetts  [Mr. 
Kennedy!  proposes  an  amendment  num- 
bered 654. 

Mr.  KENNEDY.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  60,  line  7,  insert  "(a)"  after  "Sec 
108.". 

On  page  60,  between  lines  12  and  13, 
Insert  the  following: 

(b)  Section  134(c)  of  such  Act  (as  amended 
by  sections  112  and  113  of  this  Act)  is 
amended  by  adding  at  the  end  thereof  the 
following  new  paragraph: 

"(8)  Nothing  in  this  Act  shall  limit  the 
President  in  taking  such  action  as  may  be 
necessary  to  assure  continuous  remedial 
action  or  to  institute  interim  remedial 
action  when  it  becomes  necessary  to  reopen 
bidding  or  otherwise  recontract  for  the  per- 
formance of  remedial  action.". 


Mr.  KENNEDY.  Mr.  President,  this 
particular  amendment  relates  to  avoid- 
ing disruption  of  cleanup  action  when 
EPA  recontracts  for  remedial  services. 
There  is  nothing  more  frustrating  or 
emotionally  upsetting  to  those  people 
who  have  had  to  live  near  a  hazardous 
waste  site  than  to  be  faced  with  inter- 
ruptions in  the  cleanup  process. 

Such  a  situation  has  developed  at 
the  Re-solve  toxic  waste  site  in  North 
Dartmouth.  MA,  where  large  quanti- 
ties of  industrial  wastes  and  PCB's 
have  contaminated  the  soil  and  poi- 
soned the  ground  water. 

For  years,  the  people  of  North  Dart- 
mouth waited  patiently  for  EPA  to 
clean  up  this  site— and. v under  the 
guidance  of  the  U.S.  Army  Corps  of 
Engineers,  cleanup  finally  commenced 
earlier  this  year.  However,  in  the 
middle  of  the  cleanup  process  the  EPA 
suddenly  discovered  vast  new  quanti- 
ties of  PCB  contamination.  This  fact 
alone  was  devastating  to  the  people 
who  lived  near  this  site,  but  their  fear 
and  frustration  was  further  com- 
pounded by  the  fact  that  Federal  reg- 
ulations were  construed  to  require  sig- 
nificant modification  of  cleanup  con- 
tracts under  Superfund.  Therefore, 
work  has  been  halted  at  the  site  and 
the  contract  for  removal  of  the  toxics 
has  been  terminated.  Cleanup  work  is 
not  expected  to  commence  until  1987. 

As  more  and  more  sites  are  ad- 
dressed under  Superfund,  EPA  pre- 
dicts that  the  North  Dartmouth  prob- 
lem will  be  repeated  with  a  fair 
amount  of  frequency. 

My  amendment  would  explicitly 
allow  and  encourage  the  EPA  to  be 
more  flexible  in  choosing  alternative 
cleanup  procedures  when  additional 
contamination  is  discovered  at  Super- 
fund  sites.  Rather  than  halting  or 
slowing  cleanup  when  restrictive  bid- 
ding regulations  warrant  rebidding  or 
recontracting  for  remedial  action,  the 
EPA  could  choose  to  utilize  immediate 
removal  moneys  or  undertake  other 
forms  of  interim  remedial  action  to 
avoid  disruption  during  the  lengthy 
process  of  rebidding  a  cleanup  con- 
tract. 

The  people  of  North  Dartmouth 
have  exercised  an  extreme  amount  of 
patience  in  waiting  for  this  cleanup 
and  they  deserve  to  have  this  site  ad- 
dressed as  quickly  as  possible.  It.  is  not 
in  the  best  interest  of  the  public 
health  or  the  environment  to  allow 
chemicals  to  continue  to  harm  people, 
and  to  continue  to  migrate  for  another 
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2  years  while  this  contract  is  rebid.  I 
hope  the  Senate  will  support  this  im- 
portant modification  to  the  Superfund 
Program  and  I  hope  that  this  amend- 
ment might  also  be  acceptable  to  the 
managers  of  the  bill.  It  is  basically  to 
overcome  some  of  the  redtape  that  has 
been  established  through  the  process 
of  regulations.  I  think  it  makes  a  good 
deal  of  common  sense. 

Mr.  STAFFORD.  Mr.  President,  we 
have  had  an  opportunity  to  examine 
this  amendment  offered  by  the  able 
and  distinguished  Senator  from  Mas- 
sachusetts. We  think  it  is  appropriate 
and  that  its  language  is  necessary  to 
ensure,  where  there  may  be  an  inter- 
ruption in  the  treatment  of  a  hazard- 
ous waste  site,  that  it  be  clearly  possi- 
ble and  authorized  to  renew  oper- 
ations to  make  sure  the  job  is  complet- 
ed. We  on  the  majority  side  are  pre- 
pared to  accept  the  amendment. 

Mr.  I.AUTENBERG.  Mr.  President, 
we  on  the  minority  side  not  only  have 
no  objection  but.  once  again,  commend 
the  distinguished  Senator  from  Massa- 
chusetts for  taking  this  action.  In  New 
Jersey  we  had  a  similar  experience 
where  work  was  begun  and  was  Inter- 
rupted when  a  far  larger  source  of 
contamination  was  discovered,  and  it 
ought  not  happen.  These  are  extreme- 
ly hazardous  conditions  for  communi- 
ties which  exist  around  these  sites.  We 
urge  adoption  of  this  amendment. 

The  PRESIDING  OFFICER.  Are 
there  further  remarks?  If  not,  the 
Question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  654)  was 
agreed  to. 

Mr.  KENNEDY.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  »BS 

(Purpose:  To  Increase  funding  for  health 
studies.) 

Mr.  KENNEDY.  Mr.  President,  I 
have  one  other  amendment  at  this 
time.  I  ask  for  its  immediate  consider- 
ation. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  bill  clerk  read  as  follows: 

The  Senator  from  Massachusetts  [Mr 
Kennedy,  proposes  an  amendment  num- 
bered 655. 

Mr.  KENNEDY.  Mr.  President,  I  ask 


unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
On  page  83.  line  12,  strike  out 
"$50,000,000,  whichever  is  less"  and  insert  in 
lien  thereof  "$100,000,000,  whichever  is 
greater". 

Mr.  KENNEDY.  Mr.  President, 
during  the  past  5  years,  since 
CERCLA  was  first  enacted,  we  have 
become  aware  of  many  limitations  in 
the  law.  But  none  of  these  limitations 
has  affected  Americans  so  deeply  and 
so  permanently  than  our  inability  to 
adequately  identify,  diagnose,  and  doc- 
ument incidences  of  chemically  in- 
duced disease. 

I  have  traveled  to  a  number  of  com- 
munities in  Massachusetts  and  across 
this  Nation  and  I  have  met  with  resi- 
dents who  have  had  to  live  in  the 
shadows  of  toxic  waste  dumps,  not 
knowing  from  day  to  day  if  their 
health  was  being  irreversibly  harmed 
by  chemicals  which  cause  cancer,  nerv- 
ous system  damage,  miscarriages,  still- 
births, birth  defects,  and  many  other 
illnesses. 

Millions  of  Americans. are  being  ex- 
posed to  these  dangers  afid  yet  we  are 
still  unable  to  provide  the  resources 
necessary  to  help  these  Innocent  vic- 
tims protect  their  health  and  make  in- 
formed decisions  about  their  commu- 
nities. 

A  stronger  effort  must  be  made  by 
our  health  agencies  to  develop  better 
screening  tools  to  detect  illness  caused 
by  toxic  chemicals  and  to  develop 
treatments.  We  must  improve  our  epi- 
demiologic capability  to  identify  popu- 
lations at  risk  and  take  corrective 
action. 

These  issues  are  important,  not  just 
because  they  involve  the  public 
health,  but  because  they  involve 
public  trust  and  confidence  in  Govern- 
ment. The  inability  of  Government  at 
all  levels  to  respond  to  frustrations, 
anxieties,  and  fears  of  communities 
whose  people  are  exposed  to  danger- 
ous waste*  further  erodes  public  trust. 

Without  adequate  epidemiological 
data,  it  will  be  impossible  for  victims 
to  make  claims  against  polluters  in  the 
courts.  A  case  in  point  is  the  situation 
in  Woburn,  MA,  where  a  high  inci- 
dence of  childhood,  leukemia  has 
plagued  the  community  for  the  past 
decade.  In  1978,  cancer-causing  chemi- 
cals were  found  in  a  portion  of  the 
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city's  water  supply.  The  citizens  plead- 
ed with  health  agencies  to  conduct  a 
comprehensive  epidemiological  study 
of  th ei r,  ^  cpmmnnlty ;  however,  the 
study,  wnlcn  was  finally  .performed  by 
the  Centers  for  Disease  Control,  was 
entirely  inadequate  to  provide  conclu- 
sive results.  The  residents  of  Woburn 
were  then  forced  to  turn  to  the  serv- 
ices of  the  Harvard  School  of  Public 
Health  which  fortunately  agreed  to 
undertake  a  study  free  of  charge.  The 
results  of  that  2-year  study  were  con- 
clusive and  indicated  a  direct  associa- 
tion between  the  high  incidence  of  leu- 
kemia in  Woburn  and  the  contamina- 
tion of  the  city's  drinking  water. 

Eight  of  the  families  whose  children 
were  stricken  with  leukemia  will  go  to 
court  on  February  18  to  sue  the  indus- 
tries allegedly  responsible  for  poison- 
ing their  drinking  water.  However, 
without  the  epidemiological  data  avail- 
able through  the  Harvard  School  of 
Public  Health  Study,  their  case  could 
never  have  reached  the  courts— inno- 
cent victims  would  have  been  left  un- 
compensated and  polluters  would  have 
been  left  unpunished  The  Woburn 
suit  is  the  first  suit  of  its  kind  in  the 
country  and  this  is  largely  due  to  the 
fact  that  other  Superfund  communi- 
ties have  been  unable  to  obtain  the 
necessary  health  data  to  enable  them 
to  sue  polluters. 

In  1980.  Congress  required  the  estab- 
lishment of  the  Agency  for  Toxic  Sub- 
stances and  Disease  Registry 
[ATSDRL  It  was  that  Agency's  re- 
sponsiblility  to  undertake  and  coordir 
nate  health-related  activities  under 
Superfund  However,  during  the  past  5 
years,  only  15  comprehensive  health 
studies  have  been  undertaken  by  the 
ATSDR.  The  Agency  is  clearly  under- 
funded and  understaffed. 

I  am  pleased  to  see  that  this  bill  will 
provide  the  ATSDR  with  additional 
resources,  but  more  can  and  must  be 
done.  Health  studies  are  extremely  ex- 
pensive and  staff  intensive.  An 
ATSDR  study  which  recently  com- 
menced to  study  the  effects  of  PCB's 
on  residents  in  New  Bedford  MA.  will 
cost  nearly  $1  million. 

There  are  now  850  sites  proposed  for 
priority  action  under  Superfund  and  if 
even  a  small  portion  of  these  sites  re- 
quire health  studies,  we  will  need  to 
vastly  increase  funding  for  the 
ATSDR.  Residents  at  many  of  the  21 
Superfund  sites  in  my  home  State  are 
demanding  that  more  be  done  to  pro- 


vide them  with  adequate  information 
on  their  health  and  their  exposure  to 
hazardous  substances. 

My  amendment  proposes  to  double 
„  the,  size  of  the  appropriation  to  the 
ATSDR  for  the  next  5  years  making 
available  a  minimum  of  $100  million 
for  conducting  health  studies  and 
hiring  additional  personnel. 

Mr.  President,  this  amendment 
raises  the  limits  in  the  legislation  from 
$50  million  to  $100  million  but  does 
not  increase  the  total  authorization. 

We  know  that  health  studies  are  an 
essential  aspect  in  the  review  of  the 
hazards  designated  by  EPA.  It  is  my 
understanding  now  the  Center  for  Dis- 
ease Control  would  require  about  $30 
million  to  conduct  these  health  studies 
with  the  required  and  necessary  per- 
sonnel, which  would  only  permit  $20 
million  to  be  used  for  new  studies. 
Therefore,  this  amendment  would 
raise  that  figure  of  $50  million  to  $100 
million  to  be  available  for  health  stud- 
ies. 

Health  studies-  are  one  of  the  most 
essential  and  important  components  of 
the  Superfund  Program,  and  they  are 
essential  to  achieve  its  legislative  pur- 
pose. I  hope  that  given  the  expected 
continued  increase  in  terms  of  new 
sites  over  the  period  of  this  next  year 
and  given  the  essential  nature  of 
health  studies  by  the  Center  for  Dis- 
ease Control,  the  authorization  for 
these  new  studies  will  be  increased.  As 
I  said,  it  does  not  increase  the  total  au- 
thorization in  any  way,  but  it  will 
make  available  as  an  appropriate  use 
of  the  fund,  if  necessary,  the  resources 
needed  to  conduct  an  essential  aspect 
of  the  EPA  function. 

I  have  had  an  opportunity  to  talk 
with  the  managers  of  the  bill,  and  I 
hope  this  amendment  might  be  favor- 
ably considered. 

Mr.  STAFFORD,  Mr.  President.  I 
can  support  the  Senator's  suggestion 
that  the  $50  million  figure  be  deleted, 
but  for  this  side  of  the  aisle  I  am  very 
reluctant  to  accept  the  $100  million 
figure  as  a  ceiling.  I  say  to  my  friend 
from  Massachusetts  that  we  have 
planned  to  strike  the  $50  million,  but 
we  are  hesitant  to  have  a  ceiling  im- 
posed of  $100  million  since  it  is  quite 
possible  that  might  not  be  enough 
either.  It  is  our  hope  that  the  Senator 
would  amend  his  proposed  amendment 
simply  to  strike  the  $50  million  ceiling 
that  now  exists. 

Mr.  KENNEDY.  The  Senator  from 
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Vermont  has  made  an  excellent  sug- 
gestion which  certainly  achieves  the 
purposes  of  this  amendment.  I  think 
his  recommendation  is  a  wise  substi- 
tute for  the  approach  I  have  suggest- 
ed. So,  Mr.  President.  I  will  modify  the 
amendment  to  strike  the  $50  million 
figure. 

The  PRESIDING  OFFICER.  Will 
the  Senator  send  the  modification  to 
the  desk. 

Mr.  STAFFORD.  Parliamentary  in- 
quiry, Mr.  President.  We  understand 
the  Senator  from  Massachusetts  has 
modified  his  amendment  by  striking 
the  $100  million? 

Mr.  KENNEDY.  Mr.  President.  I 
send  to  the  desk  a  modification. 

The  PRESIDING  OFFICER.  With- 
out objection,  the  amendment  is  so 
modified. 

The  amendment,  as  modified,  is  as 
follows: 

On  page  83,  line  12.  strike  out 
"$50,000,000". 

Mr.  STAFFORD.  Mr.  President, 
with  the  modification  of  the  amend- 
ment as  we  understand  it,  we  are  pre- 
pared on  this-  side  to  support  and 
accept  it  for  the  majority. 

Mr.  LAUTENBERG.  A  question,  if  I 
might,  Mr.  President,  to  be  sure  we  all 
understand  the  language  of  the 
amendment.  Can  the  clerk  read  the 
amendment? 

The    PRESIDING    OFFICER.    The 
clerk  will  report. 
The  bill  clerk  read  as  follows: 
"On  page  83.  line  12.  strike  out  $50  mil- 
lion. 

Mr.  LAUTENBERG.  I  thank  the 
Chair. 

Mr.  KENNEDY.  As  I  understand  the 
effect  of  the  amendment  then,  Mr. 
President,  as  the  floor  manager  has 
described,  actually  the  amounts  that 
could  be  expended  in  terms  of  the 
health  studies  may  very  well  exceed 
the  $100  million. 

Therefore,  I  think  the  amendment  is 
necessary.  I  welcome  the  support  of 
the  floor  managers  and  hope  it  will  be 
accepted  by  the  Senate. 

Mr.  LAUTENBERG.  Mr.  President. 
I  wish  to  add  a  point  of  clarification 
from  my  standpoint  in  terms  of  what 
is  intended  in  this  amendment.  I  fully 
support  the  concept  of  striking  the  $50 
million  cap  because  I  share  the  view  of 
the  chairman  of  the  Committee  on  En- 
vironment and  Public  Works  as  well  as 
that   of   my   distinguished   colleague 


from  Massachusetts  that  we  want  to 
get  this  Job  done  and  we  want  to  be 
sure,  as  we  review  the  health  risks, 
that  we  are  not  limiting  expenditures 
because  of  shortsighted  funding  ceil- 
ing. 

I  fully  support  this  amendment.  As  I 
understand  it.  it  is  the  funding  that  is 
directed  to  the  Agency  of  Toxic  Sub- 
stance and  Disease  Registry. 

Mr.  KENNEDY.  The  Senator  is 
quite  correct,  They  have  the  responsi- 
bility and  are  the  source  of  informa- 
tion and  personnel.  Earn  very  hopeful 
that  with  this  kind  of  action  by  the 
Senate,  they  will  be  encouraged  to 
conduct  the  kind  of  studies  which  are 
absolutely  essential  in  both  the  exist- 
ing designated  sites  and  the  future 
sites.  This  fund  will  be  very,  very  im- 
portant. I  think  the  record  that  has 
been  made  by  the  Senate  and  the  floor 
managers  will  encourage  more  health 
studies.  That  is  an  absolutely  essential 
element  in  terms  of  this  whole  legisla- 
tion. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment as  modified. 

The  amendment  (No.  655),  as  modi- 
fied, was  agreed  to. 

Mr.  KENNEDY.  I  move  to  reconsid- 
er the  vote  by  which  the  amendment 
was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  lay  the  motion  to  reconsider 
on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  KENNEDY.  Mr.  President,  I  ex- 
press my  appreciation  again  to  my 
good  friend,  the  chairman  of  the  com- 
mittee, Mr.  Stafford,  and  the  floor 
manager  for  the  minority,  Mr.  Laxjten- 
berg,  for  their  willingness  to  accept 
these  amendments.  I  thank  them  for 
the  very  excellent  work  they  have 
done  in  bringing  this  legislation  to  the 
floor.  It  is  a  matter  of  enormous  im- 
portance to  the  people  of  my  State 
and  very  important  to  people  all  over 
this  country.  I  commend  them  both 
for  the  work  they  have  done  and  I 
look  forward  to  working  with  them  in 
the  future  on  matters  in  this  area. 

AMENDMENT  NO.  666  (MODIFIED  FURTHER) 

Mr.  STAFFORD.  Mr.  President,  it 
has  become  necessary  for  the  Senator 
from  Vermont  to  ask  unanimous  con- 
sent of  the  Senate  to  make  a  technical 
modification  on  page  83,  line  12.  The 
necessity  for  doing  this  is  an  amend- 
ment we  recently  adopted,  offered  by 
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Senator  Kennedy,  No.  655,  which  has 
been  modified.  We  find  that  in  the 
process,  we  inadvertently  did  some- 
thing we  did  not  intend  to  do. 

So  I  ask  unanimous  consent  that  a 
technical  amendment  may  be  agreed 
to  on  line  12,  page  83,  of  the  pending 
bill,  by  striking  out  the  words  "or 
$50,000,000,  whichever  is  less,"  which 
appear  after  the  word  "Fund". 

The  PRESIDING  OFFICER.  Is 
there  objection? 

Mr.  LAUTENBERG.  There  is  no  ob- 
jection. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  text  of  the  further  modification 
follows: 

On  page  83,  line  12,  strike  out  "or 
$50,000,000,  whichever  is  less". 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  LAUTENBERG.  I  move  to  lay 
that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
express  my  appreciation  to  the  staff 
who  caught  that  error. 

AMENDMENT  NO.  656 

Mr.  STAFFORD.  Mr.  President,  on 
behalf  of  Senator  Hatch,  I  send  an 
amendment  to  the  desk  and  ask  that  it 
be  stated  and  for  its  immediate  consid- 
eration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  bill  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  Mr.  Hatch,  proposes  an  amend- 
ment numbered  656. 

On  page  118,  after  line  8,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

HAZARDOUS  SUBSTANCE  RESEARCH  AND  TRAINING 

Sec  .  (a)  Title  I  of  the  Comprehensive 
Environmental  Response.  Compensation, 
and  Liability  Act  of  1980  is  amended  by 
adding  the  following  new  section: 

"HAZARDOUS  SUBSTANCE  RESEARCH  AND 
TRAINING 

"Sec.  .  (a)  Authorities,— The  Secretary 
of  Health  and  Human  Services  and  the  Ad- 
ministrator of  the  Environmental  Protec- 
tion Agency  may  each,  consistent  with  their 
respective  missions,  support  the  following 
health-related  activities  through  grants,  co- 
operative agreements,  and  contracts— 

"(1)  Research  (including  epidemiologic 
and  eco logic  studies)  in 

"(A)  Advanced  techniques  for  the  detec- 
tion, assessment,  and  evaluation  of  the  ef- 
fects on  human  health  of  hazardous  sub- 
stances: 


"(B)  Methods  to  assess  the  risks  to  human 
health  presented  by  hazardous  substances, 
including  workplace  hazard  assessment: 

"(C)  Methods  and  technologies  to  detect 
hazardous  substances  in  the  environment 
and  methods  and  technologies  to  reduce  the 
amount  and  toxicity  of  hazardous  sub- 
stances, including  recycling,  incineration, 
biodegradation,  chemical  inactivation,  and 
encapsulation;  and 

"(D)  Improved  health  and  safety  practices 
in,  and  equipment  for  the  handling  and  dis- 
posal of  hazardous  substances. 

"(2)  Training,  including— 

"(A)  Short  courses  and  continuing  educa- 
tion for  State  and  local  health  and  environ- 
ment agency  personnel  and  other  personnel 
engaged  in  the  handling  of  hazardous  sub- 
stances, in  the  management  of  facilities  at 
which  hazardous  substances  are  located, 
and  in  the  evaluation  of  the  hazards  to 
human  health  presented  by  such  facilities: 
and 

"(B)  Graduate  training  in  environmental 
and  occupational  health  and  in  the  public 
health  aspects  of  hazardous  waste  control. 

"(b)  Awards.— A  grant,  cooperative  agree- 
ment, or  contract  may  be  made  or  entered 
into  under  this  section  by  the  Administrator 
of  the  Environmental  Protection  Agency  or 
the  Secretary  of  Health  and  Human  Serv- 
ices (through  the  National  Institute  of  Envi- 
-  ronmental  Health  Sciences  or  other  appro- 
priate agency  or,  in  the  case  of  training, 
through  the  National  Institute  for  Occupa- 
tional Safety  and  Health  or  other  appropri- 
ate agency),  with  an  accredited  Institution 
of  higher  education,  a  research  institution, 
a  State  or  local  health  agency,  or  other 
entity  as  the  Secretary  or  the  Administrator 
deems  appropriate.  Awards  under  this  sub- 
section shall  be  subject  to  peer  review  in  a 
manner  substantially  similar  to  that  of  sec- 
tion 475  of  the  Public  Health  Service  Act. 

"(c)  Advisory  Council.— To  assist  in  the 
implementation  of  this  section,  the  Secre- 
tary and  the  Administrator  may  each,  or 
they  may  jointly,  appoint  an  advisory  coun- 
cil. Such  council(s)  shall  be  representative 
of  the  relevant  Federal  government  agen- 
cies, the  chemical  industry,  the  toxic  waste 
management  industry,  institutions  of  higher 
education,  State  and  local  health  and  envi- 
ronmental agencies,  and  the  general  public. 

"(d)  Planning.— Within  one  year  after  the 
enactment  of  the  Superfund  Improvement 
Act  of  1985,  the  Secretary  and  the  Adminis- 
trator shall  complete  a  joint  plan  for  the 
implementation  of  this  section  and  shall 
report  to  the  Congress  on  the  plan  and  the 
implementation.  The  head  of  the  Agency 
for  Toxic  Substances  and  Disease  Registry 
shall  coordinate  the  plan,  which  shall  be 
drawn  up  with  the  participation  of  the  Di- 
rectors of  the  National  Institute  of  Environ- 
mental Health  Sciences  and  the  National 
Institute  for  Occupational  Safety  and 
Health,  and  other  officials  as  the  Secretary 
and  the  Administrator  deem  appropriate.". 

"(b)  Section  111(c)  of  the  Comprehensive 
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Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  is  amended  by 
adding  the  following  new  paragraph: 

"(  )  the  costs  of  carrying  out  the  re- 
search and  training  program  under  section 
.  to  the  extent  that  such  costs  do  not 
exceed  $5,000,000  for  fiscal  year  1986; 
$10,000,000  for  fiscal  year  1987;  $20,000,000 
for  fiscal  year  1988;  $35,000,000  for  fiscal 
year  1989;  and  $40,000,000  for  fiscal  year 
1990;". 

Mr.  STAFFORD.  Mr.  President,  this 
amendment  authorizes  the  awarding 
of  grants,  contracts,  and  cooperative 
agreements  by  the  Secretary  of  Health 
and  Human  Services  and  the  Adminis- 
trator of  the  Environmental  Protec- 
tion Agency,  for  health  research  and 
training  related  to  hazardous  waste 
cleanup. 

Superfund  strategy,  the  report  re- 
cently issued  by  the  Office  of  Technol- 
ogy Assessment,  clearly  identified  the 
need  to  expand  our  current  research 
and  training  activities  related  to 
health  problems  associated  with  the 
cleanup  of  hazardous  waste  sites  and 
to  the  development  and  improvement 
of  methods  of  evaluating  health  haz- 
ards and  risk. 

This  amendment  is  designed  to  meet 
that  need  through  providing  research 
and  training  authority  to  both  EPA 
and  HHS.  Together,  these  two  organi- 
zations have  the  broad  range  of  exper- 
tise necessary  to  plan  and  implement 
the  variety  of  activities  that  are 
needed  to  strengthen  current  research 
efforts  and  to  increase,  through  gradu- 
ate training  and  through  continuing 
education,  the  cadre  of  appropriately 
trained  personnel.  The  Secretary  and 
the  Administrator  are  authorized  to 
make  awards  to  accredited  institutions 
of  higher  education,  research  institu- 
tions. State  and  local  government 
health  departments,  and  other  appro- 
priate recipients.  In  particular,  this 
authority  will  allow  universities  and 
other  institutions  with  recognized  ex- 
pertise, at  centers  for  environmental 
and  occupational  health,  to  develop 
and  expand  much  needed  training  and 
research  activities. 

The  amendment  authorizes  the  Sec- 
retary of  HHS  and  the  Administrator 
of  the  EPA  to  appoint  advisers,  if  nec- 
essary, to  assist  them  in  developing  an 
implementation  plan.  It  does  not  re- 
quire the  appointment  of  such  adviso- 
ry bodies.  EPA  and  HHS  would  be  re- 
quired to  submit  a  plan  to-  Congress, 
and  to  report  to  us  on  how  they  are 
implementing  these  provisions.  Work- 


ing together  to  develop  this  plan  and 
report  will  increase  and  enhance  the 
growing  cooperation  between  HHS 
and  EPA  in  Superfund-related  activi- 
ties. 

The  language  of  the  amendment  ac- 
knowledges the  important  health-re- 
lated research  and  training  expertise 
that  reside  within  the  National  Insti- 
tute of  Environmental  Health  Sciences 
and  the  National  Institute  for  Occupa- 
tional Safety  and  Health,  but  in  no 
way  does  the  amendment  imply  that 
these  two  institutes  are  or  should  be 
the  only  sources  of  awards. 

A  modest  amount  of  money  from  the 
Superfund  trust  fund  is  authorized  for 
this  health  related  research  and  train- 
ing: not  to  exceed  $5  million  for  fiscal 
year  1986  and  $10  million;  $20  million; 
$35  million;  and  $40  million  for  fiscal 
year  1987-90. 

Mr.  President,  we  on  this  side  of  the 
aisle,  having  offered  the  amendment 
for  Senator  Hatch,,  are  prepared  to 
accept  it. 

Mr.  LAUTENBERO.  Mr.  President, 
there  is  no  objection  on  this  side. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  656)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  LAUTENBERG.  I  move  to  lay 
that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was. 
agreed  to. 

,   AMBnaaxn  no.  e&7 

Mr.  STAFFORD.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford] for  himself  and  Mr.  Bemtsen.  pro- 
poses an  amendment  numbered  657. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  112.  line  18,  strike  "agreement  is 
entered  into"  and  insert  in  lieu  thereof 
"completion  of  remedial  design". 

On  page  112,  line  M,  strike  "construction 
design"  and  Insert  in  lieu  thereof  "a  remedi- 
al action  plan". 

On  page  113.  beginning  on  line  8.  strike  "a 
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request  for  funding  adequate  to  complete 
remedial  action,  and"  on  line  12.  strike  "re- 
quest" and  insert  in  lieu  thereof  "budget 
submission". 

On  page  114.  after  line  13.  insert  the  fol- 
lowing: 

"(d)  Acnov  bt  other  partus. —If  the  Ad- 
ministrator in  consultation  with  the  head  of 
the  relevant  department,  agency,  or  instru- 
mentality of  the  United  States,  determines 
that  a  remedial  investigation  and  feasibility 
study  or  remedial  action  will  be  done  prop- 
erly at  the  federal  facility  by  another  poten- 
tially responsible  party  within  the  deadlines 
provided  in  paragraphs  (1).  (2),  and  (3)  of 
subsection  (c),  the  Administrator  may  enter 
into  an  agreement  with  such  party  provid- 
ing for  assumption  of  the  responsibilities  set 
forth  in  those  paragraphs.  Following  ap- 
proval of  the  agreement  by  the  Attorney 
General,  the  agreement  shall  be  entered  in 
the  appropriate  United  States  district  court 
as  a  consent  decree  under  section  106  of  this 
Act.". 

On  page  114.  line  14,  strike  "(d)"  and 
insert  in  lieu  thereof  "(e)"  and  on  line  21. 
strike  "(e)"  and  insert  in  lieu  thereof  "(f)". 

On  page  114.  line  22.  and  page  115.  line  11. 
strike  "procedures". 

On  page  115,  after  line  13.  insert  the  fol- 
lowing: 

"(h)  Federal  Aoehct  Settlements.— The 
head  of  each  department,  agency,  or  instru- 
mentality or  his  designee  may  consider, 
compromise,  and  settle  any  claim  or  demand 
under  this  Act  arising  out  of  activities  of  his 
agency,  in  accordance  with  regulations  pre- 
scribed by  the  Attorney  General.  Any 
award,  compromise,  or  settlement  in  excess 
of  $25,000  shall  be  made  only  with  the  prior 
written  approval  of  the  Attorney  General  or 
his  designee.  Any  such  award,  compromise, 
or  settlement  shall  be  paid  by  the  agency 
concerned  out  of  appropriations  available  to 
that  agency.". 

On  page  115,  line  13,  after  the  first  period, 
insert  "The  President  may  exempt  any  site 
or  facility  of  any  department,  agency,  or  in- 
strumentality in  the  executive  branch  from 
compliance  with  any  such  guidelines,  rules. 
regulations  or  criteria  if  the  President  de- 
termines it  to  be  in  the  paramount  interest 
of  the  United  States  to  do  so.  No  such  ex- 
emption shall  be  granted  due  to  lack  of  ap- 
propriation unless  the  President  shall  have 
specifically  requested  such  appropriation  as 
a  part  of  the  budgetary  process  and  the 
Congress  shall  have  failed  to  make  available 
such  requested  appropriation.  Any  exemp- 
tion shall  be  for  a  period  not  in  excess  of 
one  year,  but  additional  exemptions  may  be 
granted  for  periods  not  to  exceed  one  year 
upon  the  President's  making  a  new  determi- 
nation. The  President  shall  report  each  Jan- 
uary to  the  Congress  all  exemptions  from 
the  requirements  of  this  section  granted 
during  the  preceding  calendar  year,  togeth- 
er with  the  reason  for  granting  each  such 
exemption.'*. 

Mr.  STAFFORD.  Mr.  President,  let 
me  say  at  once  that  this  amendment  I 


am  offering  for  Senator  Bentsek  and 
myself  is  purely  technical  in  nature 
and  makes  no  substantive  changes  in 
the  legislation.  The  technical  changes 
that  are  being  recommended  and  con- 
tained in  this  amendment  have  been 
asked  for  by  the  Departments  of  De- 
fense. Energy,  and  Justice,  and  the 
Environmental  Protection  Agency. 
These  changes.  I  believe,  are  accepta- 
ble to  all.  For  the  majority,  I  am  pre- 
pared to  accept  them. 

Mr.  LAUTENBERG.  Mr.  President, 
the  minority  has  no  objection  and  sup- 
ports the  amendment. 

The  PRESIDING  OFFICER  (Mr. 
Chafes).  The  question  is  on  agreeing 
to  the  amendment. 

The  amendment  (No.  657)  was 
agreed  tc> 

Mr.  STAFFORD.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  LAUTENBERG.  I  move  to  lay 
that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President.  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  rolL 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  rolL 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  tt  is  so  ordered. 

Mr.  METZENBAUM.  Mr.  President. 
I  ask  unanimous  consent  that  the 
order  fox  the  quorum  call  be  rescind- 
ed. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  6S8 

Mr.  METZENBAUM.  Mr.  President, 
I  send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Ohio  [Mr.  ACetz- 
enbaom)  proposes  amendment  No.  658. 

Mr.  METZENBAUM.  Mr.  President, 
I  ask  unanimous  consent  that  the 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  101,  after  line  12.  insert  the  foi- 
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towing  new  section  and  renumber  succee* 
Lng  sections  accordtngiy: 


Sec.  .  Section  lll(c>  of  the  Comprehen- 
sive Environmental  Response.  Compensa- 
tion, and  Liability  Act  of  1980  is  further 
amended  by  adding  the  following  new  para- 
graph; 

"(  )  subject  to  such  amounts  as  are  pro- 
vided in  appropriation  Acts,  the  costs  of  a 
program  of  technical  assistance  grants,  in 
accordance  with  rules  promulgated  by  the 
President,  to  community  organizations  or 
groups  of  individuals  potentially  affected  by 
a  release  of  threatened  release  at  any  facili- 
ty listed  on  the  National  Priorities  lis*,  not 
to  exceed  $75,000  per  facility.  Such  grants 
may  be  used  to  obtain  technical  assistance 
in  interpreting  information  with  regard  to 
the  nature  of  the  hazard,  remedial  investi- 
gation and  feasibility  study,  record  of  deci- 
sion, remedial  design,  selection  and  con- 
struction of  remedial  action,  operation  and 
maintenance,  or  removal  action  at  such  fa- 
cility.". 

Mr.  METZENBAUM.  Mr.  President, 
the  amendment  that  I  offer  would 
provide  grants  to  communities  so  that 
the  residents  of  those  communities 
could  hire  independent  experts  to  help 
them  deal  with  the  complexities  of 
hazardous  waste  cleanups. 

This     amendment     makes     sense. 

People  who  live  near  hazardous  waste 

sites  are  frightened  and  concerned.  Po* 

tentially     dangerous    chemicals     and 

wastes  are  buried  near  their  homes, 

schools,  and  parks. 

Is  it  any  wonder  that  people  want  to 
know  about  these  toxic  "soups"  which 
practically  sit  in  their  own  backyards? 
Is  it  any  wonder  that  they  want  infor- 
mation on  the  health  threats  the  sites 
may  pose  or  details  about  the  best 
ways  to  clean  them  up? 

No.  Local  residents  should  be  in- 
formed. They  must  be  informed. 

But,  Mr.  President,  these  same 
people  often  lack  the  expertise  and  ex- 
perience needed  to  analyze  the  com- 
plex environmental,  public  health  and 
technological  issues  associated  with 
these  superfund  sites.  And,  making 
matters  worse,  they  often  lack  the  fi- 
nancial resources  to  hire  the  right  "ex- 
perts" who  could  help  them. 

As  a  result,  the  people  who  have  the 
most  to  lose  if  cleanups  are  done  im- 
properly, are  the  very  ones  being  shut 
out  of  the  cleanup  process.  This  can 
only  breed  more  suspicion  and  more 
fear,  and  jeopardize  the  chance  for  a 
safe  and  effective  cleanup. 

My  amendment  would  help  commu- 
nities get  over  this  "lack  of  informa- 


tion" hurdle  and  help  instill  more  con- 
fidence in  the  Superfund  Program. 

It  would  give  EPA  discretionary  au- 
thority to  provide  grants  to  communi- 
ties so  that  residents  could  secure  the 
toxicologists,  engineers,  epidemiolo- 
gists, geohydrologists  or  other  "ex- 
perts" who  could  help  them  interpret 
complex  scientific  data  and  make  real- 
istic decisions  during  the  entire  clean- 
up process. 

My  amendment  is  very  reasonable. 
EPA  would  only  provide  a  single  grant 
to  a  particular  community  and  that 
grant  would  be  capped  at  $75,000. 

Mr.  President,  this  would  provide  a 
means  for  them  to  obtain  experts  in 
order  to  hlep  them  in  connection  with 
these  issues. 

I  urge  the  adoption  of  the  amend- 
ment. 

Mr.  President,  it  is  my  understand- 
ing the  amendment  has  been  cleared 
with  the  managers  of  the  bill  on  both 
sides. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  amendment  of  the 
Senator  from  Ohio  [Mr.  Metzenbaum] 
and  we  think  it  is  a  good  amendment. 
We  are  prepared  to  accept  it  on  this 
side.  

Mr.  LAUTENBERG.  Mr.  President, 
on  this  side  of  the  aisle  as  well  we 
think  it  is  a  good  amendment.  We 
fully  support  the  proposal  by  the  Sen- 
ator from  Ohio  and  ask  for  its  consid- 
eration. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Ohio. 

The  amendment  (No.  658)  was 
agreed  to. 

Mr.  METZENBAUM.  Mr.  President, 
I  move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  METZENBAUM.  Mr.  President, 
I  ask  the  manager  of  the  bill  if  he 
would  have  any  objection  to  my  ad- 
dressing myself  for  a  few  minutes  on 
the  subject  of  the  bill,  or  does  he  want 
to  proceed  forward  in  connection  with 
some  other  matter  at  this  moment?  I 
could  await  his  preference. 

Mr.  STAFFORD.  Does  the  able  Sen- 
ator wish  to  make  a  speech  for  2  or  3 
minutes?  If  so,  we  certainly  will  not 
object  to  that. 

Mr.  METZENBAUM.  I  intend  to 
make  a  speech,  a  rather  brief  one,  as  a 
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matter  of  fact. 

Mr.  STAFFORD.  We  have  no  objec- 
tion If  the  Senator  wishes  to  proceed. 

Mr.  METZENBAUM.  I  thank  Sena- 
tors on  both  sides. 

Mr.  President,  I  wholeheartedly  sup- 
port the  reauthorization  of  the  Super- 
fund  Program. 

I  think  it  is  critical  for  Congress  to 
move  swiftly  to  enact  legislation  that 
will  permit  us  to  continue  to  clean  up 
the  thousands  of  hazardous  waste  sites 
that  are  located  throughout  the 
Nation.  The  health  and  well-being  of 
thousands  of  Americans  depends  upon 
it. 

Having  said  that  I  intend  to  vote  for 
the  bill,  I  want  to  indicate  my  concern 
about  one  aspect  of  the  bill  that  is 
very  disturbing  to  me,  and  that  is  the 
value-added  tax.  The  value-added  tax 
is  a  new  concept.  I  am  afraid  that  once 
you  open  the  door  to  this  means  of 
raising  money  there  will  be  no  end  to 
the  effort  to  use  the  so-called  VAT, 
value-added  tax,  in  a  host  of  other 
areas  as  well. 

The  value-added  tax  is  a  very  unfair 
tax.  It  is  a  very  regressive  tax.  It  hits 
those  least  able  to  pay. 

I  do  not  find  fault  with  the  fact  that 
those  who  are  handling  this  bill  saw 
fit  to  include  it  in  this  legislation  be- 
cause they  were  looking  for  some  way, 
some  means  in  order  to  find  the  neces- 
sary funds  to  do  the  job  that  has  to  be 
done  as  far  as  cleaning  up  waste  in 
this  country  and  the  waste  sites. 

But  I  believe  it  is  a  dangerous  prece- 
dent. I  am  certain  that  once  having 
broken  down  the  barriers  to  a  value- 
added  tax  we  are  going  to  hear  more 
and  more  on  this  subject  in  the  future. 
What  the  value-added  tax  does  is  it 
provides  for  an  addition  onto  the  price 
at  every  step  in  the  sales  process 
whether  it  is  an  imported  product,  a 
produced  product,  a  product  sold  at 
the  wholesale  level  or  the  retail  level. 
At  each  step  you  add  on  this  value- 
added  tax.  Who  winds  up  paying  the 
value-added  tax?  The  American  con- 
sumer obviously. 

I  think  it  is  the  wrong  way  to  go.  I 
do  not  think  it  is  a  procedure  that 
should  be  used.  I  think  it  is  a  very 
high  price  that  we  are  being  called 
upon  to  pay  in  order  to  pass  this  legis- 
lation. I  wish  that  there  were  an  alter- 
native and  if  there  were  an  alternative 
I  would  very  seriously  consider  it. 

I  will  not  vote  against  the  bill  be- 
cause it  is  included  in  it  because  I  feel 
so  strongly  that  we  need  the  basic  leg- 


islation. But,  having  said,  that,  I  wish 
that  there  were  another  alternative.  I 
hope  that  others  will  not  use  the  fact 
that  the  value-added  tax  is  included  in 
the  Superfund  bill  to  return  time- and 
time  again  to  the  floor  of  this  Senate 
in  order  to  propose  raising  funds  in 
that  manner.  I  think  it  is  a  bad  proce- 
dure, a  bad  precedent,  and  one  that  I 
find  myself  having  difficulty  in  swal- 
lowing and  accepting,  but  I  see  no  al- 
ternative at  this  moment. 

Mr.  President,  I  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  roll. 

Mr.  SYMMS.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 


(Purpose:  To  terminate  taxes  allocated  to 
the  Superfund  at  such  time  as  $5,700  mil- 
lion has  been  credited  to  the  Superfund 
and  to  limit  the  amount  which  may  be  ex- 
pended from  the  Superfund  during  any 
fiscal  year) 

Mr.  SYMMS.  Mr.  President,  I  have 
an  amendment  that  I  am  going  to  call- 
up  in  a  moment  which  will  be  offered 
on  behalf  of  the  distinguished  senior 
Senator  from  North  Carolina  and 
myself.  But  I  want  to  make  a  couple  of 
general  comments  about  the  situation 
we  are  in  before  I  get  to  the  amend- 
ment. This  will  only  take  a  moment  or 
two. 

As  a  general  philosophical  position, 
Mr.  President,  I  support  cleaning  up 
hazardous  waste  sites,  but  I  believe  we 
have  gone  way  too  far  with  the  exces- 
sive amount  of  money  we  are  putting 
into  S.  51.  It  is  simply  making  too 
much  money  available  under  the  cur- 
rent circumstances.  This  is  the  time, 
and  we  talk  about  it  constantly,  that 
we  ought  to  hold  the  line  on  spending. 
It  does  not  seem  to  me  that  it  makes  a 
lot  of  sense  to  make  more  money  avail- 
able for  EPA  than  they  think  they  can 
actually  use.  EPA  experts  testified 
before  the  Public  Works  Committee 
that  they  could  not  use  more  than  $1 
billion  a  year.  That  is  all  they  should 
have; 

I  am  going  to  propose  an  amend- 
ment in  a  few  moments  which  would 
fix  a  more  modest  spending  level, 
which  would  provide  less  money  over- 
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all,  but  would  allow  for  the  funding 
level  to  get  up  to  the  point  that  the 
distinguished  chairman  of  the  commit- 
tee, Senator  Stafford,  has  put  into 
the  bill.  It  would  get  up  to  that  by  the 
end  of  the  program. 

I  think  before  we  really  talk  about 
the  funding  and  the  amendment,  it 
would  be  wise  to  review  the  record. 
The  American  people  should  be  acute- 
ly aware  of  the  fact  that  implementing 
the  Superfund  legislation,  which  I 
grant  is  a  very  noble  cause— to  clean 
up  poisonous,  hazardous,  toxic 
wastes— it  has  cost  $1.6  billion  30  far  to 
clean  up  six  sites.  No  one  in  America  is 
against  cleaning  up  hazardous  sites- 
no  one  likes  having  toxic  waste  dumps 
running  a  risk  to  human  life.  By  ^at- 
tempting to  bury  our  waste  problems 
under  a  buzzard  of  deficit  dollars  it 
seems  to  me  as  if  we  are  guaranteeing 
waste,  we  are  guaranteeing  inefficien- 
cy. We  are  causing  all  kinds  of  prob- 
lems* 

We  have  seen  people  sent  to  jail  as  a 
result  of  this  so  there  have  obviously 
been  some  problems  with  respect  to  it. 

It  is  a  Superfund.  It  is  a  classic  op- 
portunity for  pork  barreling  and  over- 
funding,  overfunding  providing  more 
opportunity  for  pork  barreling. 

I  do  not  think  we  really  know  yet 
what  the  scope  of  the  Superfund  prob- 
lem is  going  to  be.  EPA  estimates 
22,000  sites.  GAO  estimates  300.000 
sites. 

If  you  fund  this  for  $1.5  billion  a 
year  there  will  probably  be  600,000 
sites  and  if  we  can  get  it  up  to  3  billion 
there  will  probably  be  6  million. 

For  all  I  know,  toxic  waste  sites  will 
start  coning  out  of  the  woodwork  if 
somebody  thinks  there  is  a  way  they 
can  get  their  hands  on  the  money. 
They  are  going  to  want  to  spend  it  in 
their  country,  their  State,  or  their 
local  municipality  or  whatever,  even 
though  most  of  it  will  be  going  to  pay 
lawyers.  Unfortunately,  most  of  it  will 
be  going  to  pay  lawyers  in  this  town.  If 
it  went  to  the  law  firms  out  in  the 
States,  that  would  not  be  so  bad,  but 
that  is  not  what  is  happening,  unfor- 
tunately. 

I  am  not  convinced  that  we  have  a 
funding  mechanism  more  fair  than 
the  current  one.  I  do  not  know  if  we 
have  really  answered  that  question 
yet.  But  here  we  are,  ready  to  legislate 
on  it. 

The  current  feedstock  tax  would 
eventually  drive  a  significant  share  of 


our  chemical  refining  and  manufactur- 
ing capacity  «ffmlwre,  so  I  do  not  want 
to  raise  that  much.  We  dc  not  want  to 
drive  anybody  offshore  by  having  an 
excessive  tax  that  would  hurt  an  in- 
dustry that  has  to  compete  interna- 
tionally. 

The  new  financing  scheme  also 
leaves  a  little  to  be  desired.  They  pro- 
vide the  off-budget  schemes  for  taxes 
that,  if  the  experience  of  other  coun- 
tries is  any  indication,  became  wealth- 
consuming  monsters.  I  think  we  all 
know  in  this  Chamber  that  much  of 
the  reason  that  Europe  has  become  so 
socialized  is  the  value-added  tax  which 
has  provided  a  mechanism,  a  hidden 
tax,  so  politicians  could  go  out  and 
buy  votes  with  taxes  people  do  not  re- 
alize they  are  paying, 

Even  having  said  that,  I  do  not  think 
we  have  a  good  choice  here  before 
Congress.  I  think  there  is  a  possibility 
that  this  lax  we  have  in  here  may  be 
better  than'  the  older  one  because  of 
the  threat  of  driving  jobs  offshore.  We 
need  a  broad-based  viewpoint  on  this. 
So  I  am  being  critical  in  what  I  am 
saying  about  the  methodology  of  the 
taxation  here  necessarily.  However.  I 
think  we  have  to  recognize  that  It  is 
putting  the  nose  of  the  camel  under 
the  door  of  the  tent  and  it  is  hard  to 
tell  where  it  might  end  up. 

Another  major  problem  with  Super- 
fund  is  the  liability  problem.  Strict 
joint  and  several  liability  simply  is  not 
working.  What  is  happening  is,  as  I 
have  already  mentioned,  that  transac- 
tion costs  actually  exceed  the  cost  of 
the  cleanup  work.  For  some  of  my  col- 
leagues who  might  wonder  what  trans- 
action costs  are,  that  is  when  you  have 
to  pay  people  to  litigate  to  decide  who 
is  liable  for  the  actual  cleanup.  We 
had  example  after  example  before  our 
committee  and  I  shall  give  one  of  the 
worst  examples,  but  there  were  several 
that  were  similar. 

In  the  Conservation  Chemical  case, 
pretrial  attorneys'  fees  have  been  esti- 
mated at  $5  million  to  $11  million  and 
the  actual  cleanup  costs  at  $6  million. 
Just  think  about  that,  Mr.  President. 
They  spend  $5  million,  at  least  by 
some  estimates,  and  up  to  $11  million 
by  others  to  pay  lawyers  to  litigate  to 
try  to  decide  who  is  liable  and  the 
actual  cleanup  cost  is  $6  million.  That 
really  bothers  me,  the  idea  that  our 
Government  collects  for  the  cost  of 
hazardous  waste  cleanups  solely  on 
the  basis  of  availability  without  regard 
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to  who  actually  contributed. 

On  the  other  side  of  the  coin,  if  you 
want  to  try  to  make  it  fair  and  put  all 
the  burden  of  cost  just  on  the  compa- 
nies who  might  be  producing  most  of 
it.  I  think  we  would  find  we  would  run 
all  of  them  offshore  because  the  prof- 
its do  not  even  equal  what  some 
people  are  proposing  we  spend  on  it. 
In  my  own  State  of  Idaho  today,  the 
specter  of  liability  for  environmental 
problems  caused  a  long  time  ago  is 
hampering  negotiations  to  reopen  at 
least  one  mine  that  would  produce  an 
important  strategic  mineral.  If  we 
could  somehow  get  this  bill  worked 
out  so  the  new  owners  of  the  mine 
could  be  responsible  for  any  liability 
or  any  environmental  damage  they 
cause  from  here  into  the  future,  they 
are  willing  to  go  in  and  invest  several 
million  dollars,  in  the  neighborhood  of 
$100  million  or  maybe  slightly  less 
than  that,  to  reopen  a  mine  to  produce 
a  critical  mineral  that  is  essential  to 
the  security  of  the  United  States  of 
America. 

Unfortunately,  they  feel  they 
cannot  make  the  investments  if  they 
have  to  take  the  liability  of  what  has 
happened  in  the  past  on  that  same 
property.  I  think  those  are  the  kinds 
of  questions  we  ought  to  answer. 

Whether  the  Senate  will  go  along 
with  amendments  that  may  be  enter- 
tained by  myself  and  other  Senators 
later  through  the  debate,  I  do  not 
know,  but  I  do  think  it  makes  the  case 
for  the  amendment  that  I  am  about  to 
propose.  I  have  been  urged  by  some  to 
introduce  an  amendment  to  Super- 
fund  that  would  release  a  new  pur- 
chaser from  the  liability  for  hazardous 
wastes  created  by  the  predecessor. 
That  seems  to  me  to  be  only  fair,  a 
simple  straightforward  amendment, 
but  I  have  been  told  by  all  the  attor- 
neys on  the  staff  that  that  is  unthink- 
able, it  will  not  pass  because  it  would 
create  too  many  sheltered  corpora- 
tions and  so  forth.  I  can  see  some 
problem  with  it. 

But  I  just  throw  that  out  as  an  ex- 
ample of  questions  that  have  not  been 
answered  and  here  we  go  again,  Mr. 
President,  we  are  ready  to  go  in  and 
throw  a  billion-and-a-half  dollars  at  a 
problem  every  year  so  we  can  go  back 
home  and  say  we  are  cleaning  up  toxic 
wastes  when,  in  fact,  we  could  be 
spending  that  money  to  support  a  lot 
more  paperwork,  a  lot  more  court 
costs,  before  we  actually  settle  some- 


thing to  pay  the  men  and  women  who 
actually  go  out  and  does  the  physical 
work  to  clean  it  up. 

The  insurance  industry  testified  that 
they  see  the  cost  of  liability  for  clean- 
up as  greater  than  industry  assets. 
What  kind  of  situation  is  that?  Are  we 
actually  setting  up  a  situation  here 
where  the  liabilities  that  the  insur- 
ance companies  see  with  respect  to 
toxic  waste  cleanups  and  Superfund 
problems  will  be  more  than  the  total 
assets  of  an  insurance  company?  If  so, 
they  simply  win  not  insure  the  respon- 
sible  contractors.  They  are  simply  not 
going  to  de  it,  So  a  responsible  corn 
tractor  is  going  to  say.  "I  am  not  going 
to  put  my  company  at  risk,  even 
though  we  have  a  capability  to  do  Su- 
perfund cleanup,  without  adequate  in- 
surance." 

It  seems  to  me  that  the  Superfund 
cleanup  is  going  to  be  stalled  until  the 
insurance  issue  Is  resolved.  I  am 
saying,  Mr.  President*  why,  then? 
should  we  have  $1%  billion  thrown  at 
a  problem  when  the  Agency  itself  says 
they  cannot  properly  spend  more  than 
$1  billion  a  year? 

The  provision  for  victims*  compensa- 
tion is  another  open-ended  invitation 
for  litigation.  While  the  present  law 
provides  wonderful  opportunities  for 
litigation  and  waste,  it  really  does  not 
provide  much  incentive  for  effective 
cleanup  of  our  hazardous  waste  sites. 

Mr.  President,  I  simply  think  what 
we  ought  to  call  this,  instead  ol  Super: 
fund  a  lawyers'  slush  fund.  That  is 
what  it  really  is.  The  lawyers  are  wait- 
ing at  the  doers  for  Congress  to  shovel 
the  money, out  so  they  can  start  suing 
everybody. 

We  have  one  site  in  Idaho,  at  Keif 
logg.  where  they  are  proposing  to 
spend  $50  million  and  one  person  said 
they  are  going  to  sue  them  all  the  way 
back  to  whoever  mined  or  wasted  ma- 
terial up  there,  clear  back  to  1880. 
There  are  not  many  people  in  Silver 
Valley  living  now  who  remember  what 
went  on  in  1880.  but  that  is  not  going' 
to  stop  the  attorneys  from  going  back 
and  suing. 

Mr.  President,  I  see  my  distin- 
guished colleague,  the  Senator  from 
North  Carolina  (Mr.  Helms)  on  the 
floor  and  I  call  up  the  amendment  by 
myself  and  Mr.  Hklms  which  is  at  the 
desk. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 
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The  assistant  legislative  clerk  read 
as  follows:  ? 

The  Senator  from  Idaho  [Mr.  Symms]  for 
himself  and  Mr.  Helms  proposes  an  amend- 
ment numbered  637. 

Mr.  SYMMS.  I  ask  unanimous  con- 
sent that  further  reading  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  124,  line  16,  strike  out 
"$7,500,000,000**  and  insert  in  lien  thereof 
"$5,700,000,000". 

On  page  125,  line  20.  strike  out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
"$5,700,000,000**. 

On  page  126,  line  10,  strike  out 
"$7,500,000,000**  and  insert  in  lieu  thereof 
"$5,700,000,000", 

On  page  126.  line  13,  strike  out 
"$7,500,000,000"  and  insert  in  lieu  thereof 
"$5,700,000,000". 

On  page  126.  line  18,  strike  out 
"$7,500,000,000**  and  insert  in  lieu  thereof 
"$5,700,000,000'*. 

On  page  136,  line  21,  strike  out 
"$7,500,000,000"  and  insert  in  lien  thereof 

$5.7«U>O0.0Oft*\ 

On  page  15ft.  between  lines  14  and  15. 
insert  the  following: 

"(3)     IjMIXAEOa     OH    AMOUNTS     EXPENDS* 

during  amr  riscAL  YSAH.— The  amounts  ex- 
pended   from    the    Superfund    shall    not 
exceed— 
"(A)  $600,000,000  during  fiscal  year  1986. 
"(B>  $906,000,000  during  fiscal  year  1987, 
"(C)  $1,200,000.00©  during  fiscal  year  198ft, 
"(D>    $1,500,000,009   during    fiscal    year 
1989,  and 
"(E)  $1,500,000,000  during  fiscal  year  199a 

Mr.  SYMMS.  Mr.  President,  I  ask 
for  the  yeas  and  nays  on  the  amend- 
ment. 

The  PRESIDING  OFFICER.  Is 
there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  SYMMS.  Mr.  President,  the 
amendment  I  am  introducing  Is  not 
really  the  amendment  I  would  like  to 
introduce.  What  I  would  like  to  do  Is 
extend  Superfund  in  its  current  form 
for  another  3  or  4  years  and  ccntteue 
the  work  that  the  chairman  of  our 
committee  has  started  and  try  to 
answer  some  of  the  questions  that  I 
just  brought  up  in  the  remarks  that  I 
just  made.  This  amendment  I  offer,  I 
think.  Is  practical.  It  is  a  compromise, 
from  my  point  of  view.  I  am  very 
pleased  that  my  distinguished  col- 
league [Mr.  Hxlmsj  is  cosppnsoring  it. 

I  am  sure  most  Members  of  the 
Senate  would  want  to  see  hazardous 
waste  sites  cleaned  up  as  practically 
and  as  rapidly  as  possible.  As  I  men- 


tioned, we  hare  Superfund  sites  in 
Idaho  and  we  are  as  concerned  as 
anyone  else  and  would  like  to  see  that 
they  are  cleaned  up.  At  the  same  time, 
I  think  we  want  the  cleanup  done 
properly. 

In  fact,  in  my  view,  Mr.  President,  it 
is  imperative  that  the  best  possible 
cleanup  job  be  done,  but  I  do  not 
think  we  should  be  risking  remedial  ac- 
tions that  even  by  the  remotest 
chance  might  result  in  more  serious 
hazards  at  some  time  in  the  future.  In 
my  view,  it  would  be  a  very  serious 
mistake  if  the  problem  were  increased 
because  some  cleanup  measures  were 
poorly  thought  out  or  improperly  exe- 
cuted. I  am  making  the  case  for  pro- 
ceeding on  Superfund  at  a  more  mod- 
erate pace. 

It  will  produce,  in  my  view,  the  best 
results  in  the  long  run.  This  does  not 
simply  mean  covering  our  hazardous 
waste  sites  with  Federal  funds.  What 
we  need  to  do,  instead  of  authorizing 
$TVt  billion,  which  is  what  this  bill 
calls  for  over  the  next  5  years,  is  treat 
it  like  a  small  child.  You  teach  a 
child  how  to  crawl,  then  you  teach  a 
child  how  to  walk,  then  the  child  can 
start  running  and,  who  knows,  maybe 
someday  the  child  can  run  for  the  U.S. 
Senate  or  some  other  office,  but  they 
cannot  do  it  while  they  are  still  in  the 
crib.  That  is  all  I  am  saying.  We  have 
the  horse  ahead  of  the  cart. 

Now,  given  the  magnitude  of  the 
task,  I  think  it  would  be  a  very  reason- 
able approach.  The  Environmental 
Protection  Agency— and  I  repeat  this 
again  from  my  colleagues  who  may 
not  have  heard  me  say  it— testified 
that  they  cannot  utilize  efficiently 
more  than  $1  billion  per  year.  It  seems 
to  me  that  we  have  had  enough  bitter 
experience  to  be  extremely  wary  about 
funding  a  program  at  a  level  higher 
than  at  which  the  managing  agency 
feels  comfortable.  We  all  know  the 
available  money  will  be  spent.  We  are 
not  sure  how  well  it  will  be  spent. 
They  will  spend  the  money  all  right, 
but  will  they  spend  it  the  way  it  has 
been  spent?  We've  spent  $1.6  billion  to 
clean  up  six  Superfund  sites?  Fifty 
percent  of  the  money,  I  say  again,  has 
been  going  for  transaction  costs. 

What  this  amendment  does  is  very 
simple.  This  is  what  you  call  the 
crawl-walk-run  amendment,  Mr.  Presi- 
dent. The  first  thing  you  do,  instead  of 
spending  $1.5  billion  next  year,  look- 
ing at  fiscal  year  1985  we  are  going  to 
spend  approximately  $300  million  in 
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Superfund.  For  fiscal  year  1986  my 
amendment  propose*  we  spend  $600 
million;  for  fiscal  year  1987  we  propose 
that  we  will  spend  $900  million;  for 
fiscal  year  1988  we  will  spend  $1.2  bil- 
lion, and  for  fiscal  year  1989  we  will  be 
at  the  point  where  the  chairman 
wants  to  put  us  next  year,  $1.5  billion, 
and  then  they  will  spend  another  $1.5 
billion  in  1990. 

This  is  a  very  modest  reduction  in 
the  amount.  It  will  give  those  people 
who  administer  the  Superfund  the  op- 
portunity to  address  some  of  these  ex- 
cessive litigation  and  transaction  costs 
and  we  can  work  our  way  into  this.  If 
we  solve  some  of  these  problems,  by 
the  time  we  get  to  the  end  of  the  5- 
year  period,  in  my  view  we  will  be 
much  further  down  the  road  toward 
actual  cleanup  of  Superfund  sites  than 
we  will  if  we  spend  $ltt  billion  next 
year  and  end  up  in  massive  lawsuits 
and  litigation.  We  hope  we  do  not 
have  any  problems  again  where  there 
will  be  accusations  of  corruption,  and 
so  forth,  but  when  you  start  throwing 
that  kind  of  money  at  a  problem.  Lord 
only  knows  where  it  can  end. 

Now,  the  total  then  ends  up  at  $5.7 
billion.  I  think  any  Senators  who  are 
concerned  about  the  dedication  they 
have  for  cleanup  of  toxic  waste  dumps 
can  very  comfortably  go  back  home, 
Mr.  President,  and  tell  their  constitu- 
ents that  they  have  voted  for  a  new 
program  of  Superfund  that  calls  for 
spending  $5.7  billion  over  the  next  5- 
year  period.  $5.7  billion  would  run  the 
State  of  Idaho  for  a  long,  long  time. 
We  spend  about  $570  million  a  year  to 
run  the  whole  State  government  And 
so  I  think  $5.7  billion  is  a  very  gener- 
ous amount  of  money  for  the  taxpay- 
ers of  this  country  to  be  expected  to 
pay,  considering  all  the  bugs  in  this 
program. 

After  all.,  the  Federal  Government 
does  not  have  any  money.  We  have  a 
$200  billion  deficit.  So  any  money  that 
they  spend  on  this  they  have  to  take 
away  from  somebody  else.  This  is  the 
problem  that  I  see  with  the  $200  bil- 
lion deficit  we  are  operating  under 
today.  The  budget  resolution  which 
passed  the  Senate  this  year  calls  for 
spending  $175  billion,  Mr.  President. 
$175  billion  is  being  spent  just  for  in- 
terest on  the  debt  That  amounts  to 
about  $750  per  person,  or  meaning 
that  50  percent  of  all  of  the  tax  re- 
ceipts that  go  to  the  Federal  Treasury 
are  now  spent  on  interest 


I  realize  this  is  a  self-funding  pro- 
gram; it  carries  a  tax  with  it,  but  a  tax 
is  a  tax.  One  way  or  another  it  has  to 
be  paid.  We  should  recognise  that  we 
do  not  have  the  kind  of  money  this  bill 
calls  for,  and  I  am  proposing  that  we 
trim  out  about  $2.8  billion. 

Remember  also  that  the  Superfund 
legislation  authorization  for  the  last  6 
years  was  $1.6  billion,  or  $320  million  a 
year.  And  I  am  not  yet  persuaded  that 
is  not  enough  until  we  work  out  the 
bugs.  I  am  offering  a  modest  proposal. 
I  think  it  is  a  responsible  proposal.  It 
would  double  the  amount  of  money  we 
spend  next  year  over  what  we  spent 
this  year,  it  would  triple  it  the  next 
year,  it  would  go  to  $1.2  billion  in  the 
fourth  year  and  $1.5  billion  the  fifth 
year.  It  goes  $600  million,  $900  million. 
$1.2  billion,  $1.5  billion,  and  $1.5  bil- 
lion. 

Mr.  President,  it  is  very  easy  to  un- 
derstand. I  urge  my  colleagues  to  sup- 
port the  amendment.  We  will  still 
have  plenty  of  problems  to  solve  with 
this  legislation,  but  this  will  at  least 
get  it  back  down  to  some  kind  of  re- 
sponsible size. 

I  thank  the  indulgence  of  my  col- 
leagues. I  urge  support  of  the  amend- 
ment, and  I  yield  the  floor. 

Mr.  HELMS.  Mr.  President,  what  is 
the  pending  business? 

The  PRESIDING  OFFICER.  The 
pending  business  is  the  amendment  of- 
fered by  the  Senator  from  Idaho. 

Mr.  HELMS.  To  what  piece  of  legis- 
lation? 

The  PRESIDING  OFFICE^.  To  S.  51. 

Mr.  HELMS.  The  title  of  which  is 
what? 

The  PRESIDING  OFFICER.  The 
title  of  which  the  clerk  will  report. 

The  legislative  clerk  read  as  follows: 

A  bill  to  extend  and  amend  the  Compre- 
hensive Environmental  Response,  Compen- 
sation, and  Liability  Act  of  1980,  and  for 
other  purposes. 

Mr.  HELMS.  I  thank  the  Chair  and  I 
thank  the  clerk.  After  studying  the 
bill,  I  concluded  that  it  must  be  the 
Lawyers'  Relief  Act  of  1985,  but  appar- 
ently it  bears  another  title. 

The  Senator  from  Idaho  is  exactly 
right,  Mr.  President.  People  who  are 
going  to  benefit  most  from  this  legisla- 
tion will  be  thousands  of  lawyers  who 
will  be  on  the  opposing  sides  in  a 
plethora  of  lawsuits.  But  in  any  case, 
with  all  due  respect  to  the  distin- 
guished manager  of  the  bill,  who  is  a 
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dear  friend,  I  must  oppose  the  bill. 
And  I  certainly  support  the  amend- 
ment of  the  able  Senator  from  Idaho 
[Mr.  SymmsI.  As  a  matter  of  fact,  I  say 
to  the  Senator  from  Idaho,  I  had  pre- 
pared an  amendment  to  reduce  the 
funding  even  more  than  he  proposes, 
down  to  $5,300,000,000. 

Mr.  SYMMS.  I  say  to  the  Senator 
that  I  welcome  the  amendment.  If  he 
would  like  to  offer  it  as  an  amendment 
to  my  amendment,  I  would  support  it. 
I  would  like  to  have  it  $300  million  a 
year,  as  we  talked  about  earlier. 

Mr.  HELMS.  I  thank  the  distin- 
guished Senator.  Well,  the  Adminis- 
trator of  the  EPA  says  his  agency 
simply  cannot  possibly  spend  wisely 
the  billions  of  dollars  that  is  going  to 
be  thrown  to  EPA  through  this  legisla- 
tion. That  is  the  point.  It  is  not  a 
matter  of  who  is  in  favor  of  cleaning 
up  toxic  waste.  All  of  us  are.  All  of  us 
are  in  f  avOr  of  motherhood,  and,  pre- 
sumably, against  sin. 

But  in  any  case,  Mr.  President,  more 
and  more  people  who  have  taken  the 
time  to  examine  this  legislation,  and 
the  so-called  Superfund,  are  wonder- 
ing if  it  would  not- be  more  aptly  de- 
scribed as  "Superbust."  Let  us  look  at 
the  record.  It  speaks  eloquently. 

Superfund  was  given  an  appropria- 
tion 5  years  ago  of  $1.6  billion.  I  raised 
a  lot  of  questions  then,  I  say  to  the 
able  Senator  from  Idaho.  As  a  matter 
of  fact,  we  negotiated  a  smaller 
amount  than  was  previously  proposed 
in  1981.  I  hope,  fervently,  that  we  can 
do  so  again.  That  is  the  goal  of  the  dis- 
tinguished Senator  from  Idaho,  and  it 
is  certainly  my  goal  as  well. 

Back  to  1981  and  events  since  that 
time.  Five  years  later  and  $1.6  billion 
later,  what  has  been  accomplished? 
Precisely  six  hazardous  waste  sites  out 
of  thousands  across  the  country  have 
been  cleaned  up.  Just  six,  Mr.  Presi- 
dent. That  averages  out  to  be  in  the 
neighborhood  of  $266  million  per  site, 
which  is  a  pretty  expensive  neighbor- 
hood. Where  has  all  that  money  gone? 

Mr.  SYMMS.  Mr.  President,  will  the 
Senator  say  that  again?  How  much  per 
site? 

Mr.  HELMS.  $266  million  per  site,  I 
would  say  to  my  friend. 

Mr.  SYMMS.  $266  million? 

Mr.  HELMS.  That  is  correct.  That  is 
what  the  spending  per  project  aver- 
ages out  to  be. 

Mr.  SYMMS.  Mr.  President,  will  the 
Senator  yield  for  a  question? 


Mr.  HELMS.  I  yield,  of  course,  to  my 
able  colleague. 

Mr.  SYMMS.  I  have  already  had 
local  county  commissioners,  chamber 
of  commerce  people,  and  other  people 
in  my  State  come  to  me  and  say,  "Let's 
try  to  get  some  of  this  Superfund 
money  spent  in  our  county." 

I  said:  "Have  you  got  a  Superfund 
site?" 

They  said:  "No,  but  we're  going  to 
find  one,  because  we're  pretty  sure 
that  out  at  the  county  dump,  back  in 
the  late  1940s,  people  were  dumping 
stuff  that  we  have  reason  to  believe 
was  toxic,  and  we're  going  to  try  to  get 
it  qualified." 

Prom  reading  the  regulations,  we  are 
going  to  have  Superfund  sites  all  over 
America.  They  are  going  to  grow  in 
North  Carolina,  Idaho,  in  the  Dakotas. 
It  is  going  to  attract  all  kinds  of 
people. 

We  talk  about  producing  things. 
This  will  produce  toxic  waste  dumps, 
if  we  get  enough  money  in  the  pro- 
gram so  that  somebody  thinks  they 
can  get  it.  If  nothing  else,  the  local  bar 
association  will  find  a  toxic  waste  site 
so  that  they  can  have  a  lawsuit. 

The  Senator  mentioned  $266  million. 
In  Sunny  Slope,  that  is  a  lot  of  money. 
We  might  even  have  a  site  there. 

Mr.  HELMS.  And  what  the  Senator 
is  experiencing  is  the  predictable  con- 
sequence of  trying  to  solve  problems 
by  throwing  excessive  amounts  of  the 
taxpayers'  money  at  the  problems. 

The  point  is— and  the  Senator  is 
aware  of  this— most  of  the  money  ex- 
pended for  Superfund  has  not  been 
spent  on  cleaning  up  hazardous  waste 
sites.  Par  from  it.  More  than  $117  mil- 
lion, for  example,  has  been  spent  on 
litigation  costs  alone.  Paying  the  law- 
yers, who  just  love  legislation  like  this; 

So  the  Superfund,  as  I  said  earlier, 
might  well  be  regarded  as  a  lawyers' 
relief  fund,  not  really  as  a  mechanism 
to  do  very  much  to  protect  the  public 
health. 

That  why  I  am  co-sponsoring  the 
pending  amendment  offered  by  Sena- 
tor Symms  to  save  the  taxpayers  $1.8 
billion  by  reducing  the  Superfund  re- 
authorization fund  $7.5  billion  to  $5.7 
billion.  I  predicate  my  cosponsorship 
of  this  amendment  on  the  fact  that  of- 
ficials of  the  Environmental  Protec- 
tion Agency,  themselves,  have  repeat- 
edly stated  that  the  Agency  simply 
cannot  spend  $7.5  billion  in  an  effec- 
tive and  prudent  manner. 
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So  what  is  afoot,  here?  If  an  agency 
assigned  to  administering  the  expendi- 
tures of  funds  says  to  Congress,  "We 
cannot  spend  this  much  money 
wisely,"  what  is  the  sense  in  forcing 
upon  them  more  money  than  they  can 
spend  wisely? 

In  a  March  15,  1984,  hearing  on  Su- 
perfund,  Mr.  Lee  M.  Thomas,  who  was 
then  the  Assistant  Administrator— he  is 
now  the  EPA  Administrator— warned, 
"Additional  infusions"— of  funding 
beyond  EPA's  capabilities— "could 
have  a  paradoxical  effect  on  retarding 
our  activities,  not  speeding  them  up." 
He  added  that  "too  great  a  rate  has 
the  potential  for  promoting  fiscal 
waste." 

If  ever  a  soul  in  the  bureaucracy 
stated  a  fact  clearly,  Mr.  Thomas  did 
on  that  occasion. 

Then  we  move  up  to  July  18  of  this 
year.  EPA  Director  Thomas— he  had 
by  then  taken  over  as  Administrator- 
reiterated  his  position,  and  he  pointed 
to  a  number  of  important  consider- 
ations: First,  he  said,  the  technical/ 
legal  restraints  at  EPA  hinder  EPA's 
ability  effectively  to  manage  a  pro- 
gram greater  than  $5.3  billion.  That  is 
the  reason  why  my  original  amend- 
ment specified  reducing  the  funding 
for  Superfund  to  $5.3  billion.  Accord- 
ing to  Mr.  Thomas,  there  is  currently 
inadequate  capacity  to  properly  treat, 
store,  or  dispose  of  hazardous  wastes. 
There  are  presently  few  facilities 
which  meet  the  technical  standards  es- 
tablished under  the  Resources  Conser- 
vation and  Recovery  Act  [RCRA].  In 
addition,  he  says  that  land  disposal  re- 
strictions established  under  the  1984 
RCRA  amendments  limit  options 
available  for  disposing  of  hazardous 
wastes. 

Second,  Mr.  Thomas  stated  that  al- 
though there  are  a  number  of  develop- 
ing technologies  for  the  permanent 
treatment  and/or  destruction  of  haz- 
ardous wastes,  the  commercial  avail- 
ability of  these  technologies  is  quite 
limited.  This  lack  of  sufficient  com- 
mercially available  technologies  could 
limit  the  extent  to  which  the  pace  of 
the  program  could  be  increased. 

Third,  Mr.  Thomas  stated  that  EPA 
just  does  not  have  the  staff,  space, 
equipment,  or  administrative  support 
to  handle  a  $7.5  billion  Superfund  Pro- 
gram. 

Mr.  President,  despite  this  warning 
from  EPA  and  Superfund's  failure  to 


clean  up  hazardous  waste  sites,  there 
are  those  who  would  turn  a  deaf  ear  to 
reality.  Instead,  they  have  embraced 
the  theory  that  throwing  more  money 
at  the  project,  almost  $6  billion  more 
than  currently  authorized,  will  make 
everything  better,  that  somehow  more 
money  will  make  more  cleanup. 

I  find  myself  wondering  if  we  are  not 
on  a  slippery  slope  of  throwing  money 
at  a  problem  when  the  money  would 
simply  be  wasted. 

Mr.  President,  the  folks  back  home 
hear  a  lot  of  rhetoric  about  reducing 
the  deficit  and  reducing  Government 
spending.  If  Senators  are  really  seri- 
ous about  getting  Government  spend- 
ing under  control,  we  should  not  reau- 
thorize Superfund  at  more  than  $5.7 
billion.  We  should  save  the  $1.8. 

The  line  is  drawn.  The  choice  is 
clear.  We  can  either  be  fiscally  respon- 
sible and  have  the  courage  to  say  no  to 
Government  overspending  and  do 
what  is  right  for  the  American  people, 
or  we  can  bow  to  pressure  interest 
groups. 

I  commend  Senator  Symms  for  offer- 
ing this  amendment  to  reduce  the  re- 
authorization level  of  Superfund  from 
$7.5  billion  to  $5.7  billion  and  I  urge 
my  colleagues  to  support  him  by  co- 
sponsoring  this  measure. 

Mr.  President,  I  ask  unanimous  con- 
sent that  the  July  18,  1985,  letter  from 
Lee  Thomas,  Administrator  of  the 
EPA,  be  printed  in  the  Record. 

There  being  no  objection,  the  letter 
was  ordered  to  be  printed  in  the 
Record,  as  follows: 

U.S.  Environmental 
Protection  Agency. 
Washington,  DC,  July  18,  198S. 
Hon.  Jesse  A  Helms, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Helms:  As  you  know,  in 
February  1985,  the  Reagan  Administration 
announced  a  proposal  for  amending  and  re- 
authorizing the  Comprehensive  Environ- 
mental Response.  Compensation,  and  Liabil- 
ity Act  of  1980  (CERCLA  or  Superfund). 
Contained  in  that  proposal  is  an  amend- 
ment which  would  increase  the  size  of  the 
Hazardous  Substance  Response  Trust  Fund 
(Fund),  which  finances  the  Superfund  pro- 
gram, from  the  current  $1.8  billion  to  $5.3 
billion  over  the  next  five  years. 

The  Administration  believes  that  a  $5.3 
billion  Fund  is  the  maximum  amount  the 
Environmental  Protection  Agency  (EPA) 
could  effectively  manage  during  the  next 
five  year  reauthorization  period.  The  Ad- 
ministration believes  a  $5.3  billion  Fund, 
combined  with  a  strong  enforcement  pro- 


1128 


gram  which  is  expected  to  yield  over  $2  bil- 
lion worth  of  private  party  cleanup  through 
1990.  would  enable  EPA  to  effectively  ad- 
dress the  hazardous  substance  release  prob- 
lem over  the  next  five  years. 

As  you  know.  Congress  is  currently  consid- 
ering  two  major  bills  to  amend  CERCLA. 
These  bills,  S.  51  and  H.R.  2817.  would  in- 
crease the  size  of  the  Fund  to  $7.5  billion 
and  $10  billion,  respectively.  The  Adminis- 
tration believes  there  would  be  seirous  prob- 
lems in  managing  a  program  of  that  magni- 
tude and  would  support  any  effort  to  reduce 
those  levels  of  authorization  to  $5.3  billion. 

The  Administration  believes  there  are  sig- 
nificant constraints  which  could  hinder 
EPA's  ability  to  effectively  manage  a  pro- 
gram greater  than  $5.3  bUlion.  The  follow- 
ing highlights  those  constraints. 

TECHNICAL  LEGAL  CONSTRAINTS 

There  is  currently  inadequate  capacity  to 
properly  treat,  store,  or  dispose  of  hazard- 
ous wastes.  Two  factors  related  to  landfill 
capacity  will  continue  to  exacerbate  this 
problem.  First,  there  are  presently  few 
double-lined  facilities  which  meet  the  tech- 
nical standards  established  under  the  Re- 
source Conservation  and  Recovery  Act 
(RCRA).  Second,  the  land  disposal  restric- 
tions established  under  the  1984  RCRA 
amendments  limit  options  available  for  dis- 
posing of  hazardous  wastes.  These  factors 
could  slow  the  pace  of  cleanup  in  the  short- 
term  until  additional  capacity  or  alternative 
disposal  methods  become  available. 

TREATMENT/PERMANENT  TECHNOLOGY 
CONSTRAINTS 

There  are  a  number  of  developing  tech- 
nologies for  the  permanent  treatment  and/ 
or  destruction  of  hazardous  wastes.  These 
technologies  include  incineration  as  well  as 
biological  and  chemical  degradation  of 
wastes.  Although  some  of  these  technol- 
ogies have  been  proven  to  be  technically 
feasible,  commercial  availability  is  quite  lim- 
ited. As  the  demand  for  permanent  treat- 
ment and/or  destruction  of  wastes  increases 
in  the  next  few  years,  the  availability  of 
permanent  technologies  should  improve. 
However,  in  the  short-term,  the  lack  of  suf- 
ficient commercially  available  technologies 
could  limit  the  extent  to  which  the  pace  of 
the  program  could  be  increased. 

MANAGERIAL  CONSTRAINTS 

The  Superfund  program  has  grown  rapid- 
ly over  the  past  five  years.  Rapid  growth 
makes  effective  management  difficult.  Ex- 
pansion of  the  program  over  the  next  five 
years  will  continue  to  be  hampered  by  the 
ability  to  recruit,  train,  and  retain  profes- 
sional staff;  provide  adequate  space,  equip- 
ment, and  administrative  and  logistical  sup- 
port; as  well  as  establish  contract  capacity 
to  handle  the  additional  workload. 

The  ability  to  recruit,  train,  and  retain 
staff  is  particularly  significant.  Time  is  re- 
quired to  locate,  hire,  train,  and  integrate 
personnel  into  the  program.  In  addition, 
competition  from  the  private  sector  has  hin- 


dered the  EPA '8  ability  to  recruit  and  retain 
personnel,  especially  senior  managers. 

I  appreciate  the  opportunity  to  share 
these  concerns  with  you.  I  am  fully  commit- 
ted to  the  goals  of  the  Superfund  program 
and  look  forward  to  continuing  our  work  on 
reauthorizing  Superfund. 
Sincerely. 

Lee  M.  Thomas. 
Administrator. 

Mr.  HELMS.  Mr.  President.  I  am 
obliged  to  oppose  S.  51  as  reported  by 
the  Committee  on  Finance  and  the 
Committee  on  Environment  and 
Public  Works. 

I  object  to  a  number  of  S.  51's  provi- 
sions including  the  reauthorization 
levels,  the  manufacturer's  environ- 
ment excise  tax  (the  MEET  tax),  the 
citizen  suits,  the  Victim's  Assistance 
Program,  the  statutory  denial  of  pre- 
enforcement  review,  and  the  denial  of 
joinder  of  parties  and  claims. 

Let  me  summarize  by  reiterating 
some  points  I  have  already  made. 

First,  Mr.  President,  I  object  to  S. 
51's  reauthorization  level  of  $7.5  bil- 
lion. 

Mr.  President,  EPA  officials  have 
said  on  more  than  one  occasion  that 
recognizing  the  manpower  and  techni- 
cal capabilities  of  EPA,  the  Agency 
cannot  effectively  administer  more 
than  $5.3  billion. 

At  a  March  15.  1984,  .hearing  on  Su- 
perfund, Lee  Thomas,  then  Assistant 
Administrator,  now  EPA  Administra- 
tor, warned: 

Additional  infusions  of  funding  beyond 
EPA's  capabilities  "could  have  a  paradoxical 
effect  of  retarding  our  activities,  not  speed- 
ing them  up,  and  too  great  a  rate  has  the 
potential  for  promoting  fiscal  waste. 

Furthermore,  Mr.  President,  S.  51 
would  expand  Superfund  beyond  its 
initial  scope  of  cleaning  up  dangerous 
hazardous  waste  sites.  S.  51  would 
divert  Superfund  moneys  from  clean- 
ing up  sites  to  funding  victim  assist- 
ance programs,  health  assessment  and 
health  studies  programs,  alternative 
water  supplies  in  certain  cases  of 
ground  water  contamination.  Addi- 
tionally, under  S.  51.  Superfund  would 
pay  the  costs  of  litigation  including  at- 
torney and  expert  witness  fees  to  the 
prevailing  or  substantially  prevailing 
party.  This  dilution  of  cleanup  funds 
flies  in  the  face  of  Superfund's  goals 
and  threatens  rapid  cleanup. 

For  these  reasons,  I  am  convinced 
that  authorizing  Superfund  beyond 
$5.3  billion  is  not  a  wise  or  a  responsi- 
ble step  for  this  Congress  to  take. 
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Second,  Mr.  President.  I  object  to 
the  imposition  of  the  MEET  to  fund 
Superfund.  S.  51  would  impose  a  0.08 
percent  value  added  tax  on  the  sale, 
lease,  or  import  of  manufactured  tan- 
gible personal  property.  Small  manu- 
facturers, those  with  less  than  $5  mil- 
lion of  taxable  receipts,  and  small 
import  shipments,  those  under 
$10,000.  would  be  exempt  from  the 
tax. 

This  concerns'  me  for  two  reasons. 
First,  the  theory  behind  Superfund  is 
to  tax  those  companies  which  create 
hazardous  waste.  By  imposing  a  VAT 
tax  we  are  losing  this  vital  link.  The 
absence  of  direct  correlation  between 
who  pays  and  who  receives  departs 
from  the  general  practice  of  other 
Federal  trust  funds. 

Mr.  President,  proponents  will 
argue,  of  course,  that  the  tax  is  so 
small  that  it  is  negligible.  This  is  true, 
but  one  only  needs  to  look  at  the  his- 
tory of  Federal  taxation  to  see  the 
danger  of  creating  another  Federal 
revenue  source. 

In  1937  the  U.S.  Government  im- 
posed on  the  American  taxpayer  an 
average  tax  of  $79.  In  1983,  the  Ameri- 
can taxpayer  paid  an  average  tax  of 
$3,536.00,  an  increase  of  more  than 
4.475  percent. 

The  Social  Security  tax  has  bal- 
looned as  welL  In  1937,  the  American 
wage  earner  paid  about  1  percent  on 
the  first  $3,000  of  their  wages  to  Social 
Security,  a  maximum  of  $30  paid.  In 
1983,  the  wage  earner  paid  about  6.70 
percent  on  the  first  $35,700  of  his 
income  to  Social  Security,  a  maximum 
tax  of  $2,391.90. 

In  light  of  these  statistics  and  our 
Government's  unquenchable  desire  for 
revenue.  I  oppose  creating  the  MEET 
tax. 

Third,  I  oppose  section  129,  which 
creates  a  Victim  Assistance  Demon- 
stration Program  to  provide  medical 
assistance  to  victims  of  exposure  to 
hazardous  substances  released  into  the 
environment. 

Mr.  President,  under  section  129,  the 
EPA  will  choose  5  to  10  geographical 
areas  which  it  believes  are  increased 
risk  areas  due  to  hazardous  substance 
releases.  These  areas  will  then  partici- 
pate in  a  5-year  medical  program  pro- 
viding medical  screening  and  treat- 
ment. Superfund  will  pick  up  the  tab 
if  the  responsible  parties  have  not  ob- 


ligated themselves  to  pay. 

Under  the  bill,  two  forms  of  medical 
assistance  are  available.  For  persons 
without  any  symptoms,  a  secondary 
$  roup  medical  benefits  policy  will  pro- 
vide for  periodic  medical  screening. 
For  those  persons  who  have  symptoms 
of  such  a  disease  or  injury,  under  sec- 
tion 129,  the  State  will  provide  a  sec- 
ondary group  medical  policy  ta  cover 
costs  of  treatment.  Individuals  in  this 
category  will  also  receive  from  the 
State  program  reimbursement  for  past 
medical  costs  associated  with  that  ill- 
ness if  not  paid  by  another  source. 

Mr.  President,  I  oppose  section  129 
for  several  reasons.  First,  medical  re- 
search just  does  not  legitimize  estab- 
lishing this  program.  There  is  no  evi- 
dence showing  a  widespread  pattern  of 
significant  chronic  illness  caused  by 
exposure  to  hazardous  waste  disposal 
sites.  Even  if  causation  does  exist, 
there  is  no  evidence  that  the  illnesses 
cannot  be  compensated  approximately 
through  traditional  liability.  Mr. 
President,  if  this  Victim  Assistance 
Program  does  become  law,  the  end 
result  will  be  an  open-ended  medical 
entitlement  program  based  on  need 
and  not  based  on  liability. 

In  addition,  this  program  should,  if 
it  does  not  already,  attract  criticism 
from  the  environmentalists.  This  pro- 
gram would  only  divert  substantial 
funds  from  cleanup  efforts,  impeding 
Superfund's  goal  of  cleaning  up  haz- 
ardous waste  sites. 

Mr.  President,  the  U.S.  taxpayer  just 
cannot  afford  this  program.  The 
Victim  Assistance  Program  will  follow 
the  same  course  as  the  Black  Lung 
Program.  -• 

The  Black  Lung  Program  was  estab- 
lished in  1969  to: 

Provide  benefits,  in  cooperation  with  the 
States,  to  coal  miners  who  are  totally  dis- 
abled due  to  pneumoconiosis  and  to  surviv- 
ing dependents  of  miners  whose  death  was 
due  to  such  disease;  and  to  ensure  that  in 
the  future  adequate  benefits  are  provided  to 
coal  miners  and  their  dependents  in  the 
event  of  their  death  or  total  disability  due 
to  pneumoconiosis.  30  U.S.C.  901  (1969). 

The  Black  Lung  Program  was  sup- 
posed to  be  a  temporary  program,  ter- 
minating in  1976  with  an  estimated 
cost  of  $350  million.  Contrary  to  this 
intent  and  these  projection,  the  Black 
Lung  Program  has  ballooned  to  a  pro- 
gram that  in  1981  compensated  some 
460,000  individuals,  more  than  twice 
the  number  of  coal  miners  employed 
at  that  time;  with  a  cost  to  the  Ameri- 
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can  taxpayer  of  $11.5  billion,  a  cost 
more  than  39  times  the  initial  cost 
projection. ' 

Mr.  President,  the  American  public 
cannot  bear  the  financial  burden  of 
the  cost  of  additional  programs  such 
as  the  Victim  Assistance  Program  in  S. 
51> 

Mr.  President,  establishing  a  pro- 
gram of  ths  nature  brings  us  even 
closer  to  national  health  insurance.  I 
pose  the  question  of  Senator  Simpson 
in  his  remarks  found  in  the  committee 
Report  on  51. 

Should  we  as  a  society  allocate  resources 
to  compensate  individuals  above  and  beyond 
what  is  generally  available  solely  because 
they  are  singled  out  on  the  basis  of  political 
muscle  or  immediate  public  concern? 

Mr.  President,  my  answer  is  resound- 
ing "No." 

Mr.  President,  I  realize  that  the 
Senate  Committee  on  Finance  refused 
to  provide  the  $30  million  requested. 
Nonetheless,  this  Congress  must  elimi- 
nate the  language  from  the  bill  so  that 
neither  this  Congress  nor  any  other 
Congress  can  fund  this  program. 

Fourth,  Mr.  President,  I  object  to  S. 
51's  creation  of  citizen  suits. 

Section  118  creates  a  right  for  citi- 
zens "to  sue  in  Federal  court  to  en- 
force standards,  regulations,  condi- 
tions, requirements,  and  order  under 
the  act  and  to  seek  the  performance  of 
nondiscretionary  duties  under  the  act 
by  the  President  or  delegees  of  the 
President."  Additionally,  section  118 
would  provide  any  person  with  a  statu- 
tory right  to  intervene  as  a  party  to 
suits  filed  by  the  administrator  or,  the 
State  under  Superfund  or  the  Solid 
Waste  Disposal  Act.  In  addition,  the 
section  authorizes  the  court  to  award 
costs  of  litigation  to  the  prevailing  or 
substantially  prevailing  party. 

Mr.  President,  I  oppose  section  118 
for  a  number  of  reasons. 

Suits  of  this  nature  would  shift  the 
focus  of  toxic  tort  litigation  from  the 
States  to  the  Federal  Government.  By 
ancillary  jurisdiction,  the  Federal 
courts  will  be  forced  to  hear  claims  in- 
volving neither  Federal  questions  nor 
diversity  of  citizenship. 

Mr.  President,  not  only  does  this 
shift  take  power  away  from  the  States, 
but  it  also  places  undue  hardship  on 
an  already  overloaded  Federal  court 
system.  In  the  western  district  of 
North  Carolina  alone,  there  are  almost 
1,000  cases  still  pending,  90  percent  of 
which  are  civil  cases.  Broadening  the 
Federal  judiciary  involvement  in  toxic 


tort  litigation  is  both  unnecessary  and 
unwise. 

Furthermore,  Mr.  President,  citizen 
suits  divert  millions  of  dollars  from 
hazardous  waste  sites  cleanup  to  litiga- 
tion costs.  If  anyone  doubts  this  prob- 
ability, I  suggest  that  they  study  the 
amount  of  Superfund  moneys  which 
has  already  been  spent  on  litigation. 
Presently,  Superfund  has  spent 
$117,181,400  on  litigation  alone. 
Surely,  the  public,  since  they  are  truly 
interested  in  hazardous  waste  cleanup, 
would  prefer  their  money  to  be  spent 
on  waste  cleanup  and  management, 
rather  than  on  expert  witness  and  at- 
torneys' fees. 

Fifth,  Mr.  President,  I  oppose  sec- 
tion 118  which  denies  pre-enforcement 
review  of  an  administrative  order. 

Mr.  President,  many  Federal  stat- 
utes provide  authority  to  compel 
action  for  emergency  purposes,  but 
with  the  exception  of  few  draft  stat- 
utes, there  are  no  Federal  statutes  on 
the  books  which  limit  judicial  review. 
Due  process  before  a  denial  of  proper- 
ty is  guaranteed  in  our  Constitution. 

Mr.  President,  in  rebuttal  to  the  ar- 
gument that  pre-enforcement  review 
might  jeopardize  the  public  safety,  I 
argue  that  courts  must  meet  a  number 
of  criteria  before  it  can  stay  an  admin- 
istrative order,  and  that  the  courts 
have  in  the  past  and  will  in  the  future 
act  expeditiously  to  uphold  or  stay  an 
administrative  order. 

Mr.  President,  I  warn  my  colleagues, 
that  jeopardizing  constitutional  guar- 
antees for  the  sake  of  hazardous  waste 
cleanup  is  a  dangerous  if  not  fatal 
course  for  this  Congress  to  follow. 

Finally,  I  oppose  sections  106  and 
107  of  S.  51  which  denies  joinder  of 
parties  and  joinder  of  claims  as  guar- 
anteed by  rules  18,  19,  and  20  of  the 
Federal  Rules  of  Civil  Procedure. 
Never,  and  I  repeat  never,  in  the  histo- 
ry of  this  Nation  has  the  U.S.  Con- 
gress enacted  Federal  legislation  deny- 
ing a  party  the  benefit  of  rules  18,  19, 
and  20  of  the  Federal  Rules  of  Civil 
Procedure.  Withholding  from  litigat- 
ing parties  the  right  to  join  claims  and 
parties  in  one  suit  clogs  the  court  with 
duplicative  cases,  as  well  as,  burdens 
parties  with  twice  the  cost  of  litigation 
they  would  otherwise  have  to  bear. 
Mr.  President,  I  just  cannot  support 
legislation  which  puts  such  an  over- 
whelming hardship  on  our  courts  and 
litigating  parties. 

Mr.  President,  I  urge  my  colleagues 
to  look  behind  S.  51's  facade  as  a  pro- 
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environment  bill.  If  Senators  in  this 
Chamber  are-  truly  interested  in  the 
rapid  cleanup  of  hazardous  waste  sites, 
they  will  oppose  the  diversion  of  Su- 
perfund  moneys  from  cleanup  to  the 
numerous  other  programs  and  litiga- 
tion costs  as  provided  in  S.  51.  Addi- 
tionally, they  will  heed  the  words  of 
EPA  Administrator,  Lee  Thomas,  that 
infusion  of  funds  above  and  beyond 
what  the  EPA  can  handle  could  ad- 
versely affect  cleanup. 

I  oppose  S.  51  as  introduced,  and  I 
urge  my  colleagues  to  do  the  same. 

I  yield  the  floor. 

Mr.  STAFFORD.  Mr.  President,  I 
must  as  chairman  of  the  Committee 
on  Environment  and  Public  Works  rise 
in  opposition  to  the  amendment  of  my 
good  friend  and  very  valuable  commit- 
tee member,  Senator  Symms. 

Much  has  been  made  here  of  the  al- 
leged cost  of  two  or  three  sites.  Let  me 
point  out  that  each  year  EPA  is  facing 
200  emergency  situations  they  must 
respond  to  and  they  are  beginning 
work  on  115  hazardous  waste  sites 
across  the  country.  So  that  at  the 
present  time  I  believe  EPA  is  working 
to  clean  up  some  200  hazardous  waste 
sites  here  in  this  country. 

The  size  of  the  problem  facing  us  as 
a  Nation  has  been  touched  on,  but  I 
will  remind  my  colleagues  that  the  es- 
timate of  EPA,  which  is  the  smallest 
of  any  of  the  estimates  in  this  area,  is 
that  there  will  be  some  22,000  hazard- 
ous waste  sites  across  the  country 
which  will  have  to  be  checked  for  haz- 
ardous substances  present  and  prob- 
ably about  2,000  of  those  sites  will 
result  in  EPA  having  to  take  on  a  re- 
medial response  to  clean  them  up. 

So  it  is  a  major  problem  and,  as  the 
Senator  from  Vermont  said  in  his 
opening  statement  some  days  ago,  the 
American  people  are  very  deeply  con- 
cerned about  the  presence  of  hazard- 
ous waste  dumps,  toxic  chemicals  in 
the  country. 

We  believe  the  American  people 
want  those  sites  to  be  taken  care  of 
and  they  want  us  to  get  about  the  job 
on  an  expeditious  manner. 

That  is  what  we  propose  to  do  in  the 
bill  which  the  Committee  on  Environ- 
ment and  Public  Works  reported  out 
by  a  vote  of  15  to  1  and  the  Committee 
on  Finance  I  believe  also  reported  it 
out  on  a  vote  with  only  one  dissent. 

Let  me  remind  my  colleagues, 
also 

Mr.  SYMMS.  Mr.  President,  if  my 


distinguished  chairman  and  good 
friend  will  yield,  they  were  Senator 
Dole  and  myself  in  that  committee. 

Mr.  STAFFORD.  I  beg  your  pardon? 

Mr.  SYMMS.  There  were  two  in  the 
Finance  Committee  and  the  distin- 
guished majority  leader  was  one  of 
those  two. 

Mr.  STAFFORD.  The  Senator  is  cor- 
rect. I  accept  that  correction. 

Let  me  also  remind  my  colleagues 
that  this  program  is  a  self-financing 
program,  that  it  will  have  no  impact 
upon  the  budget  deficit  in  any  of  the 
next  5  years  in  which  it  may  be  in  op- 
eration, that  it  raises  sufficient  reve- 
nues through  the  existing  tax  that  has 
supported  it  for  the  most  part  over  the 
last  5  years  and  the  additional  tax 
system  which  has  been  devised  by  the 
Finance  Committee. 

So,  it  is  a  self-liquidating  program. 
There  is  no  impact  on  the  deficit.  It 
pays  for  itself  as  it  goes. 

The  Committee  on  Environment  and 
Public  Works,  as  my  good  friend,  Sen- 
ator Symms,  has  pointed  out  voted  for 
a  5-year  program  at  $7.5  billion  in 
total  or  $1.5  billion  a  year  with  one 
dissent,  that  of  Senator  Symms. 

And  the  reasons  that  we  felt  in  the 
committee  that  $5.3  billion  was  inad- 
equate to  finance  the  program  over 
the  next  5  years  are  these:  First  of  all, 
the  cost  of  cleaning  up  a  hazardous 
waste  dump  has  increased  from  1981 
when  cost  cleanup  per  site  averaged 
$2.5  million,  to  1983  when  it  had  risen 
to  $4.5  million.  In  1984,  the  cost  per 
site  had  reached  $6.5  million  per  site 
and  currently  the  cost  per  site  is  run- 
ning at  $8.1  million.  So  the  costs  are 
rapidly  escalating  in  cleanup  per  site. 
That  was  one  of  the  reasons  we  felt 
$5.3  billion  would  be  inadequate. 

Another  was  that  in  our  judgment 
the  Environmental  Protection  Agency 
in  ts  budget  submission  did  not  take 
into  consideration  the  impact  of  infla- 
tion on  the  cost  of  operating  this  pro- 
gram over  the  next  5  years,  and  surely 
much  as  we  would  like  to  prevent  it 
there  will  be  inflation  over  these  next 
5  years  and  even  if  we  are  lucky  it  will 
certainly  be  in  the  realm  of  3  to  4  per- 
cent. 

So,  escalating  cost  per  site,  not  taken 
into  consideration  by  the  Agency  in  its 
budget  submission,  the  inflation  at  a 
rate  of  3  to  4  percent  minimum,  infla- 
tion was  not  taken  into  consideration 
by  the  Agency  at  all,  nor  were  the 
costs  of  damages  to  natural  resources 
belonging  to  the  people  of  this  coun- 
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try  which  may  occur  and  are  likely 
will  occur  and  for  which  no  provision 
was  taken  into  consideration  in  the 
view  of  this  Senator  on  the  part  of  the 
budget  submission  at  $5.3  billion. 

Finally,  various  amendments  con- 
tained in  S.  51  as  we  reported  to  the 
Senate  on  a  vote  of  15  to  1  provide  for 
a  number  of  programs  which  over  the 
next  5  years  will  cost,  according  to  ad- 
ministration or  staff  calculations,  the 
following  sums: 

Relocation  provisions.  $187  million; 
the  lab  testing,  $200  million;  health 
studies,  $220  million;  clinical  training, 
$45  million;  citizen  suits,  $176  million; 
State  credit,  $40  million;  operation  and 
maintenance  costs,  $200  million;  and  if 
the  victim  assistance  program  stays  in 
the  legislation,  $150  million.  All  of 
these  are  aggregate  costs  over  a  period 
of  5  years  and  they  total  $1,218  billion. 

It  is  for  recognition  of  those  costs 
plus  the  cost  increasing  at  sites  for 
cleanup  overlooking  damages  to  natu- 
ral resources  and  inflation  that  the 
committee  determined  in  its  wisdom 
that  the  cost  of  this  program  over  the 
next  5  years  should  be  $7.5  billion. 

So  I  think  we  are  at  the  point  I 
would  say  to  may  colleagues  where  we 
have  to  make  a  decision.  It  is  time  for 
us  to  decide  whether  we  want  to  go 
with  the  decision  of  the  three  commit- 
tees that  have  had  access  to  this  legis- 
lation and  have  reported  it  out  and  ex- 
pedite the  cleanup  of  hazardous 
wastes  dumps  and  toxic  spills  about 
this  country  as  the  American  public 
wants  us  to,  or  whether  we  determine 
to  slow  down  at  a  lesser  pace  than  the 
committee  believes  the  American 
public  wants. 

Mr.  President,  I  yield  the  floor. 

The  PRESIDING  OFFICER  (Mr. 
Symms).  The  Senator  from  Texas. 

Mr.  BENTSEN.  Mr.  President,  I 
want  to  join  with  the  chairman  of  the 
committee  in  opposing  this  amend- 
ment. 

I  understand  where  the  Senator 
from  Idaho  is  coming  from.  I  have 
some  of  the  same  concerns  that  he  has 
expressed  as  to  whether  or  not  the 
funds  could  be  effectively  spent.  We 
went  into  that  issue  at  some  length. 

But  the  $7.5  billion  that  we  are  talk- 
ing about  now  is  one  that  is  based  on 
the  testimony  of  experts  including  the 
Environmental  Protection  Agency.  Of 
course,  he  cites  the  fact  that  EPA  said 
$5.3  billion  would  be  enough,  that  it 
was  what  they  could  utilize  but  they 


did  not  take  into  consideration  some 
of  these  other  things  that  are  going  to 
happen.  We  are  talking  about  their 
cleaning  up  this  first  year  115  Super- 
fund  sites  and  it  is  estimated  they  are 
going  to  be  called  on  for  about  200 
emergencies  during  the  year.  That 
takes  a  Tot  of  money. 

In  addition  to  that,  as  the  chairman 
has  stated,  they  did  not  provide  for  in- 
flation and  what  is  going  to  happen  in 
that  regard. 

When  you  get  through  with  these 
things  and  add  them  together,  the  En- 
vironmental Protection  Agency  esti- 
mated that  the  additional  things  im- 
posed by  this  bill  would  add  another 
$1  to  $1.5  billion. 

Consequently,  when  we  got  through 
with  the  deliberations,  we  came  up 
with  a  figure  of  $7.5  billion.  What  you 
have  to  remember  is:  Two  committees 
of  Congress  reviewed  and  agreed  on 
this  particular  number,  one,  the  Envi- 
ronment and  Public  Works  Commit- 
tee, and  the  other  one,  the  Finance 
Committee. 

But  then  some  of  us  had  a  concern- 
Suppose  these  conditions  changed? 
Suppose  all  of  a  sudden  there  is  no  in- 
flation? Then  there  ought  to  be  some 
way  to  cut  out  the  tax  and  not  collect 
the  rest  of  the  money.  So  we  did  that 
in  title  II  of  S.  51,  as  reported  from 
the  Finance  Committee.  It  provides  a 
mechanism  where  the  tax  would  ter- 
minate if  the  fund  failed  to  use  this 
money  at  the  rate  that  we  have  antici- 
pated. And  we  put  that  trigger  in  to 
say  that,  on  September  30,  1988,  or 
1989,  if  you  had  $1.5  billion  in  the 
fund  and  you  projected  over  the  next 
12  months  that  you  were  going  to  have 
at  least  that  much  without  the  imposi- 
tion of  the  tax,  then  you  would  stop 
the  tax,  cut  it  out. 

The  tax  would  be  suspended  for  1989 
for  the  determination  made  for  1988 
and  for  1990  for  determination  made 
in  1989.  So,  overall,  what  you  are 
seeing  here  is  the  work  of  two  commit- 
tees that  had  their  hearings,  devoted  a 
great  deal  of  time  to.  it— and  it  is  a 
tough  and  complicated  subject— and 
they  have  come  up  with  a  program 
level  which  they  think  the  agency  can 
meet  based  on  the  current  expecta- 
tions of  cost.  If  they  do  not  meet  it, 
then  the  tax  goes  off  and  we  do  not 
spend  the  taxpayers'  money,  and  the 
Government  does  not  get  the  money. 
The  bill  provides  that  kind  of  an  addi- 
tional protection. 
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With  that  in  mind,  I  think  that  we 
have  a  balanced  bill  and  a  sound  one 
and  that  the  amendment  would  not  be 
helpful.  I  hope  that  the  Senate  will 
oppose  it. 

Mr.  BAUCUS.  Mr.  President,  the 
Committee  on  Environment  and 
Public  Works  carefully  considered  the 
scope  of  Superfund.  The  $7.5  billion 
called  for  in  S.  51  is  a  prudent,  well 
thought-out  program  level.  This  pro- 
posal to  reduce  the  scope  of  Super- 
fund  to  $5.3  billion  was  considered  and 
rejected. 

There  clearly  is  a  need  for  a  greatly 
expanded  Superfund  Program. 

EPA  estimates  that  in  the  near 
future  about  2,000  sites  will  reach  the 
national  priorities  list.  Many  people 
feel  this  estimate  is  low.  The  Congres- 
sional Office  of  Technology  Assess- 
ment estimates  that  more  than  10,000 
sites  may  require  cleanup. 

In  March,  only  30  percent  of  the  538 
sites  now  on  the  national  priority  list 
were  receiving  remedial  cleanup  atten- 
tion, even  though  about  $1  billion  had 
been  committed. 

In  short,  cleanup  is  proceeding  at  a 
slower  pace  than  any  of  us  desire.  It  is 
apparent  that  more  money  is  needed. 

The  less  money  Congress  devotes  to 
this  program,  the  longer  it  will  take  to 
address  the  problem  of  hazardous 
waste  cleanups. 

By  failing  to  adequately  fund  Super- 
fund  now.  Congress  may  be  courting 
an  environmental  crisis  in  the  future. 

Each  day  a  hazardous  waste  dump- 
one  requiring  remedial  cleanup— re- 
mains unaddressed  only  exacerbates 
future  problems.  The  size  of  the  prob- 
lem grows  larger,  the  health  threat  in- 
creases and  the  cost  of  ultimate  clean- 
up is  greater. 

There  is  a  need  to  significantly  in- 
crease the  pace  of  cleanups. 

The  $7.5  billion  program  approved 
by  the  Environment  Committee  is  a 
minimum  program. 

But,  it  is  a  realistic  level  in  view  of 
our  ability  to  raise  revenue. 

The  Finance  Committee  carefully 
considered  the  fiscal  impacts  of  raising 
revenues  to  pay  for  Superfund. 

Based  on  this  evaluation,  we  made 
several  decisions 

The  chemical  feedstock  tax  is  re- 
tained. This  tax  currently  provides  the 
bulk  of  Superfund  financing— approxi- 
mately $200  million  per  year. 

The  theory  behind  this  tax  is  to  tax 
the  first  hazardous  substance  in  the 
production  line.  This  reasoning  still 


makes  sense. 

However,  the  Committee  on  Finance 
concluded  that  an  increase  in  this  tax 
could  have  serious  adverse  conse- 
quences for  the  international  competi- 
tiveness of  our  mining,  petroleum  and 
chemical  industries. 

It  was  for  that  reason  the  feedstock 
excise  tax  was  retained  at  its  current 
leveL 

The  committee  then  looked  at  a 
series  of  alternative  taxing  schemes, 
including  a  waste  end  tax,  and  general 
revenues 

A  waste  end  tax  may  make  sense  as 
environmental  policy,  but  it  will  be  an 
extremely  difficult  and  costly  tax  to 
administer.  If  not  carefully  thought 
out,  it  could  lead  to  an  increase  in 
"midnight  dumping"  of  hazardous 
wastes 

But  the  most  serious  flaw  in  a  waste 
end  tax  is  that  it  win  change  the  way 
people  handle  hazardous  wastes.  The 
more  people  change  the  way  they 
handle  hazardous  wastes,  the  less  rev- 
enue raised. 

Unfortunately,  the  Superfund  prob- 
lem doesn't  decrease.  The  need  for 
cleanup  at  hazardous  waste  dumps 
stays  the  same  or  increases  since  the 
longer  it  takes  to  get  a  site  cleaned  up 
the  larger  the  problem  becomes. 

Thus,  the  waste  end  tax  poses  a  di- 
lemma. If  it  is  small  enough  so  as  not 
to  alter  people's  hazardous  waste  dis- 
posal activities,  it  doesn't  meet  its  en- 
vironmental objective  or  provide 
needed  funding.  • 

If  the  tax  is  high  enough  to  be  a  po- 
tentially significant  revenue  raiser,  it 
will  likely  change  people's  waste  dis- 
posal habits  and  cause  a  shortfall  In 
revenues  for  Superfund. 

The  existing  Superfund  law  relies 
upon  general  revenues  for  approxi- 
mately 13  percent  of  its  funding. 

The  proposal  as  reported  by  Finance 
no  longer  relies  upon  general  revenues 
to  meet  the  needs  of  the  Superfund 
trust  fund,  wliich  is  the  correct  ap- 
proach. 

The  public  should  not  be  forced  to 
pay  for  the  environmental  problems 
caused  by  private  corporations. 

For  both  of  these  reasons,  any  gen- 
eral revenue  proposal  should  be  reject- 
ed. 

The  responsible  approach  to  Super- 
fund  is  to  raise  the  funds  needed 
through  fair,  equitable  taxes.  It  is  for 
this  reason  that  the  Finance  Commit- 
tee came  up  with  a  new  excise  tax. 

Superfund  sites  involve  all  segments 
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of  our  society.  To  date,  EPA  has  iden- 
tified over  4,000  industry,  government, 
and  consumer  businesses  as  potential 
responsible  parties.  Potentially  respon- 
sible parties  include  the  aircraft,  auto- 
mobile, computer,  textile,  food  and 
beverage,  furniture,  semiconductors, 
building  supply,  and  utilities  indus- 
tries. 

Everyone  contributed  to  the  prob- 
lem, and  therefore,  everyone  should 
contribute  to  cleaning  up  the  problem. 

The  Superfund  problem  is  largely 
the  result  of  the  inadequacy  of  past 
hazardous  waste  management  technol- 
ogies and  practices,  not  of  current 
waste  generation. 

These  past  waste  management  prac- 
tices allowed  us  to  manufacture  goods 
for  less  than  the  true  cost  of  produc- 
tion. All  manufacturing  companies 
have  benefited  from  these  low-cost 
waste  management  practices. 

The  Superfund  excise  tax  says  wake 
up,  manufacturing  community.  Tou 
are  part  of  the  problem.  The  problem 
is  pervasive.  It  is  the  responsibility  of 
all  industry  to  finance  the  cleanups 
where  responsible  parties  cannot  be  lo- 
cated or  are  defunct. 

A  broadly  based,  low  rate,  industry 
and  product-neutral  manufacturers' 
excise  tax  can  finance  the  Superfund 
Program  to  the  extent  of  its  needs 
without  disadvantaging  any  manufac- 
turer against  its  domestic  or  foreign 
competitors. 

The  amendment  before  us  to  reduce 
the  size  of  Superfund  to  85.3  billion  is 
a  smoke  and  mirrors  proposal.  It  does 
not  provide  the  funding  needed  to  ad- 
dress the  problem.  It  does  not  fairly 
spread  the  burden  of  the  costs  of  the 
program  to  those  responsible  for  caus- 
ing the  problem  and  it  will  lead  to 
larger  Federal  deficits  in  the  future. 

It  should  be  rejected. 

Mr.  PACKWOOD.  Mr.  President,  I 
wish  to  address  the  Senator  from 
Texas  and  the  Senator  from  Vermont. 
I  have  some  technical  amendments 
that  are  cleared  on  both  sides.  If  there 
is  no  objection,  what  I  am  up  against 
is  I  was  supposed  to  chair  a  committee 
hearing  this  morning  and  I  will  chair 
it  this  afternoon  and,  instead  of  going 
back  and  forth,  I  would  like  to  offer 
them  now. 

I  ask  unanimous  consent  that  we 
may  temporarily  set  aside  the  amend- 
ment we  are  considering  now  and  pro- 
ceed to  my  amendment. 

Mr.  BENTSEN.  I  certainly  have  no 


objection,  as  long  as  it  is  cleared  by 
the  distinguished  Senator  from  Idaho. 

Mr.  STAFFORD.  I  would  have  no 
objection,  if  the  present  occupant  of 
the  chair  has  no  objection. 

The  PRESIDING  OFFICER.  With- 
out objection,  the  amendment  is  tem- 
porarily set  aside. 

AMENDMENT  NO.  «S» 

Mr.  PACKWOOD.  Mr.  President,  I 
send  a  series  of  technical  amendments 
to  the  desk  and  ask  for  their  immedi- 
ate consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report 

The  legislation  clerk  read  as  follows: 

The  Senator  from  Oregon  [Mr.  Pack 
vow),  for  himself  and  Mr.  L-owe.  proposes 
66  ft. 


Mr.  PACKWOOD.  Mr.  President.  I 

ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  reads  as  following* 

On  page  121,  strike  out  line  18-. 

On  page  124,  line  I.  insert  TTTLF  II— " 
before  ^AMENDMENTS*'. 

On  page  134;  line  11,  strike  out  "(J)*  and 
insert  in  lieu  thereof  "(4/'. 

On  pagu  134.  lines  18  and  23.  strike  out 
"(bX5V*  and  insert  in  lieu  thereof  "<bX8>" 

On  page  137,  beginning  with  line  23,  strike 
out  all  through  page  138,  line  2,  and  insert 
m  lieu  thereof  the  following: 

**(1>  in  the  case  of  a  taxable  transaction 
described  in  paragraph.  (1)  of  section 
4003<a>- 

"(A>  the  manufacturer  of  the  tangible  per- 
sonal property,  or 

"(B)  any  person  who  included  the  costs  of 
the  tangible  personal  property  in  such  per- 
son's qualified  Inventory  costs,  and 

On  page  141.  Hn*«  io  and  11.  strike  out 
"exempt  from  tax  under  chapter  I"  and 
Insert  m  lieu  thereof  "exempt  from  taxation 
under  chapter  1  by  reason  of  section 
501(a>". 

On  page  142,  beginning  with  line  20,  strike 
out  all  through  page  144.  nne  5.  and  insert 
in  lieu  thereof  the  following: 

"(1)  In  general.— Except  as  provided  In 
paragraph  (2).  the  term  'qualified  inventory 
costs'  means,  with  respect  to  any  taxable 
period,  the  costs  of  tangible  personal  prop- 
erty which— 

"(A)  are  allocable  to  the  inventory  of  a 
manufacturer  under  the  full  absorption 
method  of  accounting  under  section  471, 
and 

"(B)  are  paid  or  incurred  by  the  taxable 
person  during  such  taxable  period. 

"(2>  Special  rules.— For  purposes  of  this 
subsection— 

"(A)  Expensing  rather  than  depreciation 
or  amortization.  —The  qualified  inventory 
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costs  of  any  taxpayer  for  any  taxable  period 
shall,  in  lieu  of  any  allowance  for  deprecia- 
tion or  "amortization,  include  any  amount 
paid  or  Incurred  during  such  taxable  period 
for  tangible  personal  property  acquired  or 
leased  incident  to.  and,  necessary  for.  pro- 
duction or  manufacturing  operations  or 
processes. 

"(B)  Taxpayers  using  methods  of  account- 
ing other  than  the  full  absorption 
method.— In  the  case  of  a  taxable  person 
using  a  method  of  accounting  other  than 
the  full  absorption  method  used  in  deter- 
mining the  inventory  of  a  manufacturer 
under  section  471.  the  qualified  inventory 
costs  of  such  person  shall,  except  as  provid- 
ed in  regulations,  include  only  those  costs 
included  in  the  inventory  of  a  manufacturer 
under  such  full  absorption  method. 

"(C)  Property  manufactured  for  lease  by 
manufacturer.— For  purposes  of  computing 
qualified  inventory  costs,  any  tangible  per- 
sonal property  which  is  manufactured  for 
lease  by  the  manufacturer  shall  be  treated 
in  the  same  manner  as  property  which  is 
manufactured  for  sale  by  the  manufacturer. 
On  page  145.  lines  24  and  25,  strike  out 
"(determined  on  an  annual  basis)". 

On  page  148,  lines  4,  21.  and  24,  strike  out 
"The"  and  insert  in  lieu  thereof  "For  pur- 
poses of  this  chapter,  the". 

On  page  149.  line  15,  strike  out  the  end 
quotation  marks  and  the  end  period. 

On  page  149,  between  lines  15  and  16, 
insert  the  following: 

"(j)  Special  Rule  for  Short  Taxable  Pe- 
riods.—In  the  case  of  a  taxable  period 
which  is  less  than  i  calendar  year,  there 
shall  be  substituted  for  the  $4,000  amounts 
in  subsections  (a)  and  (d)  of  section  4013 
and  the  $5,000,000  amount  in  section 
4022(a)(2)  the  amount  which  bears  the  same 
ratio  to  such  amounts  as  the  number  of 
'  days  in  the  taxable  period  bears  to  365. 

"(k)  Sale  to  Include  Certain  Exchanges 
and  Transfers.— For  purposes  of  this  chap- 
ter, except  as  provided  in  regulations,  the 
term  'sale'  includes  any  exchange  or  trans- 
fer other  than  a  gift  (within  the  meaning  of 
section  102  or  section  170).". 

On  page  155,  line  6,  strike  out  "Response 
Trust  Fund"  and  insert  in  lieu  thereof  "Su- 
perfund". 

On  page  161.  between  lines  4  and  5,  insert 
the  following: 

(b)  Effective  Date.— The  amendments 
made  by  this  section  shall  apply  to  obliga- 
tions issued  after  the  date  of  the  enactment 
of  this  Act. 

On  page  135.  strike  out  lines  3  and  4,  and 
insert  in  lieu  thereof  the  following: 

(e)  Certain  Exchanges  by  Taxpayers  Not 
Treated  as  Sales.— Subsection  (c)  of  section 
4662  (relating  to  use  by  manufacturers)  is 
amended  to  read  as  follows: 

"(C)  Use  and  Certain  Exchanges  by  Man- 
ufacturer, Etc.— 

"(1)  Use  treated  as  sale,— Except  as  pro- 
vided in  Subsection  (b),  if  any  person  manu- 
factures, produces,  or  imports  any  taxable 
chemical  and  uses  such  chemical,  then  such 


person  shall  be  liable  for  tax  under  section 
4661  in  the  same  manner  as  if  such  chemical 
were  sold  by  such  person. 

"(2)  Special  rules  for  inventroy  ex- 
changes.— 

"(A)  In  general.— Except  as  provided  in 
this  paragraph,  in  any  case  in  which  a  man- 
ufacturer, producer,  or  importer  of  a  tax- 
able chemical  exchanges  such  chemical  as 
part  of  an  inventory  exchange  with  another 
person— 

"(i)  such  exchange  shall  not  be  treated  as 
a  sale,  and 

"(ii)  such  other  person  shall,  for  purposes 
of  section  4661.  be  treated  as  the  manufac- 
turer, producer,  or  importer  of  such  chemi- 
cal. 

"(B)  Exception  for  exchanges  where  re- 
cipient not  taxable.— Subparagraph  (A) 
shall  not  apply  to  any  inventory  exchange  if 
the  person  receiving  the  taxable  chemical 
would  not  be  subject  to  tax  on  the  sale  of 
such  chemical  (other  than  by  reason  of  sub- 
section (b)). 

"(C)  Registration  requirement.—  Sub- 
paragraph (A)  shall  not  apply  to  any  Inven- 
tory exchange  unless— 

"(i)  both  parties  are  registered  with  the 
Secretary  as  manufacturers,  producers,  or 
importers  of  taxable  chemicals,  and 

"(ii)  the  person  receiving  the  taxable 
chemical  has,  at  such  time  as  the  Secretary 
may  prescribe,  notified  the  manufacturer, 
producer,  or  Importer  of  such  person's  regis- 
tration number  and  the  internal  revenue 
district  in  which  such  person  Is  registered. 

"(D)  Inventory  exchange.— For  purposes 
of  this  paragraph,  the  term  'inventory  ex- 
change' means  an  exchange  in  which  a 
person  exchanges  property  which,  in  the 
hands  of  such  person,  is  property  described 
in  section  1221(1)  for  property  of  another 
person  which,  in  such  other  person's  hand3, 
is  so  described.". 

(f )  Effective  Date.— 

(1)  In  general.— Except  as  provided  in 
paragraph  (2).  the  amendments  made  by 
this  section  shall  take  effect  on  October  1. 
1985. 

(2)  Inventory  exchanges.— 

(A)  In  general.— Except  as  provided  in 
subparagraphs  (B)  and  (C).  the  amendment 
made  by  subsection  (e)  shall  apply  as  if  in- 
cluded In  the  amendments  made  by  section 
211  of  the  Hazardous  Substance  Response 
Revenue  Act  of  1980. 

(B)  Exception  where  manufacturer  paid 
tax.— In  the  case  of  any  inventory  exchange 
before  January  1.  1986,  the  amendment 
made  by  subsection  (e)  shall  not  apply  if  the 
manufacturer,  producer,  or  importer  treated 
such  exchange  as  a  sale  for  purposes  of  sec- 
tion 4661  of  the  Internal  Revenue  Code  of 
1954  and  paid  the  tax  imposed  by  such  sec- 
tion. 

(C)  Registration  requirements.— Section 
4662(c)(2)(C)  of  such  Code  (as  added  by  sub- 
section (e>)  shall  apply  to  exchanges  made 
after  December  31, 1985. 

Mr.  PACKWOOD.  Mr.  President,  I 
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have  assured  the  Senate  that  I  have 
cleared  these  with  both  sides.  They 
are  indeed  technical. 

I  ask  unanimous  consent  that  the 
amendments  be  considered  en  bloc  and 
that  they  be  adopted  together. 

Mr.  BENTSEN.  Mr.  President,  I  say 
to  the  distinguished  chairman  of  the 
Finance  Committee  that  we  have  no 
objection  on  this  side  to  these  amend- 
ments. 

Mr.  STAFFORD.  Mr.  President,  for 
the  majority,  while  this  matter  is 
really  under  the  jurisdiction  of  the  Fi- 
nance Committee  rather  than  the 
Committee  on  Environment  and 
Public  Works,  on  this  side,  for  the 
Committee  on  Environment  and 
Public  Works,  we  have  no  objection  to 
it. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment 

The  amendment  (No.  659)  was 
agreed  to. 

Mr.  PACKWOOD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  637 

Mr.  PACKWOOD.  Mr.  President, 
might  I  direct  myself  to  the  merits  of 
the  funding  level  of  the  Superfund. 

There  is  honest  disagreement  among 
the  Senator  from  Idaho  and  the  Sena- 
tor from  North  Carolina  and  myself 
and  the  Senators  from  Texas  and  Ver- 
mont and  others  as  to  what  the  proper 
funding  level  should  be.  If  the  issue 
were  to  be  made,  should  we  put  off— 
and  that  is  what  we  are  talking 
about— put  off  cleaning  up  these  sites 
and  spend  only  $5  billion  to  $5.2  bil- 
lion or  $5.3  billion  over  the  next  5 
years  because  we  have  other  more 
urgent  priorities,  and  if  this  was 
weighed  against  the  other  priorities, 
you  might  be  able  to  say,  "We  know 
we  are  going  to  have  to  do  it  eventual- 
ly, but  let  us  not  do  it  now." 

The  problem  is  we  are  going  to  have 
to  do  it  eventually  and  it  is  only  going 
to  get  more  and  more  and  more  expen- 
sive the  longer  we  put  it  off. 

From  the  EPA's  own  studies,  the 
cost  of  a  clean-up  per  site  has  gone 
from  $2.5  million  in  1980  to  $6.5  mil- 
lion in  1984  to  $8.3  million,  estimated. 
in  1985.  And  if  what  we  want  to  do  is 
rob  Peter  to  pay  Paul  and  put  off  the 


inevitable  day  of  clean-up  with  the 
concomitant  danger  that  goes  with 
postponing  the  clean-up,  then  let  us 
understand  that  is  what  we  are  doing. 
Let  us  not  pretend  we  are  saving  any 
money.  We  are  postponing  the  spend- 
ing of  more  money  which  we  will 
spend  later  on. 

As  to  whether  or  not  the  agency  can 
spend  $7.5  billion,  roughly,  instead  of 
$5.5  billion  roughly  over  2  years,  the 
Congressional  Reference  Service  did  a 
study  as  to  whether  there  was  a  suffi- 
cient number  of  laboratory  techni- 
cians, scientists,  and  others  concerned 
with  the  clean-up,  and  they  concluded 
clearly  the  money  could  be  intelligent- 
ly spent.  The  Office  of  Technology  As- 
sessment estimates  that  we  will  have 
to  spend  about  $100  billion  over  the 
next  50  years  on  clean-up.  That  is  $2 
billion  a  year.  That  would  be  $10  bil- 
lion over  the  next  5  years  on  the  aver- 
age. 

Most  importantly,  perhaps,  the 
Sierra  Club  went  right  to  the  root  of 
who  administers  this  program.  They 
went  to  the  regional  offices,  10  region- 
al offices,  and  they  asked  the  people  in 
those  offices:  "Could  you  intelligently 
spend  more  money  than  the  adminis- 
tration asks?"  And  the  response  was, 
universally,  "yes." 

So  while  I  realize  the  disagreement 
is  honest  and  while  I  realize  the  ad- 
ministration wants  to  postpone  the 
spending  of  this,  all  I  am  saying  to  my 
fellow  Senators  is  that  by  postponing 
it  we  will  spend  more  money  later  on 
than  we  will  spend  now.  And  the 
sooner  we  get  at  this  job,  the  less  it  is 
going  to  cost  us.  So  I  would  encourage 
all  of  my  colleagues  to  vote  against  the 
adoption  of  the  amendment  of  my 
good  friend  from  Idaho.  I  thank  the 
Chair. 

Mr.  STAFFORD.  Mr.  President,  I 
anticipate  that  we  will  probably  reach 
a  rollcall  vote  with  respect  to  the 
pending  Symms  amendment. 

Mr.  MITCHELL.  Mr.  President,  I 
will  speak  briefly  in  opposition  to  the 
pending  amendment.  As  a  member  Of 
both  the  Environment  and  Public 
Works  Committee  and  the  Finance 
Committee,  which  considered  this,  and 
as  one  who  participated  in  the  drafts 
ing  of  the  original  Superfund  legisla- 
tion, I  believe  that  the  amount  con- 
tained in  the  bill  itself  is  the  minimal 
amount  appropriate  to  the  task  imme- 
diately before  us. 

I  understand  that  the  dtoUngutehed 
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Senator  from  Idaho,  who  also  serves 
on  both  of  those  committees,  has 
argued,  as  the  administration  did 
before  committees,  that  an  amount 
greater  than  that  proposed  in  his 
amendment  could  not  be  effectively 
utilized.  But  Members  of  the  Senate 
should  know  that  when  the  adminis- 
tration testified  before  both  commit- 
tees, they  acknowledged  that  their  es- 
timate of  the  amount  necessary  to 
fund  this  program,  the  amount  above 
which  any  funds  could  not  be  effec- 
tively spent,  was  based  on  an  estima- 
tion that  there  would  be  no  inflation 
in  the  United  States  ever  the  next  5 


And  I  would  ask  whether  there  is 
any  Member  of  the  Senate,  or  whether 
there  is  anybody  in  the  United  States 
who  believes  that  there  will  be  zero  in- 
flation over  the  next  5  years.  The 
answer  is  obviously  no,  an  it  is  clear 
that  the  administration  itself  does  not 
believe  that,  because  with  respect  to 
virtually  every  other  program  the 
President's  budget  contemplates  a  cer- 
tain level  of  inflation  over  the  next  5 
years.  The  only  question  is  how  much 
that  will  be. 

So  when  the  administration  says  this 
is  the  amount  which  we  need  and  we 
cannot  spend  any  more  than  that,  ev- 
erybody should  answer  that  was  based 
upon  an  estimate  of  zero  inflation,  a 
view  shared  by  no  one  else  in  this 
country,  not  even  by  the  administra- 
tion with  respect  to  any  other  pro- 
gram, and  certainly  not  those  pro- 
grams which  the  administration  sup- 
ports. 

In  addition,  that  estimate  was  based 
on  a  calculation  by  the  administration 
that  the  average  cost  of  cleaning  up  a 
site  would  not  increase  over  the  next  6 
years,  even  though  the  history  of  the 
program  to  date  provides  overwhelm- 
ing evidence  to  the  contrary.  Each 
year  since  this  program  has  been  in 
existence  the  EPA  has  revised  its  esti- 
mate of  the  cost  of  cleaning  up  the 
site  on  an  average  around  the  country, 
and  each  year  the  estimate  has  in- 
creased until  it  is  now  three  times  as 
much  as  it  was  in  1981. 

The  most  reliable  predictor  of  future 
human  behavior  is  past  human  behav- 
ior. While  no  one  can  be  certain  of 
precisely  what  will  occur,  it  is  simply 
not  credible  to  believe  that  a  cost  of 
cleanup  which  has  risen  every  single 
year  since  the  program  started  by  a 
significant  sum  will  suddenly  for  the 


next  5  years  not  increase  by  a  cent. 
The  likelihood  is  entirely  to  the  con- 
trary; that  is.  that  the  average  cost  of 
cleanup  will  increase  at  an  at  least  as 
rapid  rate  as  in  the  past,  if  not  a  more 
rapid  rate,  because  the  fact  is  we  are 
learning  that  the  problem  of  cleanup 
at  these  sites  is  often  a  complex,  and 
difficult  engineering  task.  It  is  no  easy 
task  even  to  identify  the  scope  of  the 
problem  when  you  are  dealing  with  for 
example  contamination  of  under- 
ground water  systems,  let  alone  to  ac- 
tually clean  it  up.  That  is,  of  course, 
what  we  are  discovering  with  distress- 
ing frequency. 

So  I  urge  the  Members  of  the  Senate 
to  consider  just  those  two  facts  in  de- 
termining that  the  amount  contained 
in  the  committee  bill  is  the 
amount  necessary— indeed,  the 
EPA  to  which  I  have  already  referred 
has  acknowledged  in  independent  re- 
ports that  the  scope  of  the  problem  is 
even  greater  than  the  amount  con- 
tained in  this  bill,  and  that  the 
number  of  sites  that  require  cleanup— 
the  estimate  which  itself  is  increasing 
each  year— means  this  total  cost  of 
cleanup  could,  according  to  the  EPA, 
reach  as  high  as  $22.7  billion.  That  is 
the  upper  level  of  the  range  of  esti- 
mates that  they  have  made  based  on 
the  current  number  of  sites  they  have 
identified,  and  they  recognize  in 
of  the  number  of  sites  that  may 
to  be  cleaned  up  that  has 
each  year. 

So  I  urge  the  Members  of  the  Senate 
to  adhere  to  the  amount  contained  in 
the  legislation  as  really  the  minimal 
amount  that  ought  to  be  made  avail- 
able to  continue  this  critical  task  of 
cleaning  up  the  many  thousands  of 
hazardous  waste  sites  which  currently 
scar  our  Nation's  countryside,  and 
threaten  the  public  health  and  the  en- 
vironment of  many  millions  of  Ameri- 
can citizens. 

I  thank  the  Chair. 

Mr.  LAUTENBERG  addressed  the 
Chair. 

The  PRESIDING  OFFICER-  (Mr. 
Garn).  The  Senator  from  New  Jersey. 

Mr.  LAUTENBERG.  Mr.  President, 
I  rise  to  oppose  the  amendment  of- 
fered by  the  Senator  from  Idaho  to 
reduce  the  funding  level  provided  for 
in  S.  51  for  the  Superfund  Program. 
This  amendment  would  provide  for 
funding  as  we  have  heard  it,  $5.7  bil- 
lion, only   slightly   higher   than  the 
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level  requested  by  the  administration 
earlier  this  year,  and  the  level  of  fund- 
ing was  the  subject  of  hearings  in  both 
the  Environment  and  Public  Works 
Committee  and  the  Finance  Commit- 
tee during  their  consideration  of  S,  5L 

It  was  rejected  decisively  because 
both  committees  felt,  and  experts 
from  whom  they  heard,  that  this  level 
is  unacceptable  to  make  any  serious 
progress  or  enough  serious  progress  in 
cleaning  up  toxic  waste  sites  around 
the  country  at  an  acceptable  pace. 

Progress  In  cleaning  up  Superfund 
sites  has  been  painfully  slow  to  this 
point.  Only  six  sites  have  been  cleaned 
up  and  removed  from  the  NPL,  the  na- 
tional priority  list.  And  this  is  not  ac- 
ceptable to  those  people  who  live  in 
these  communities.  There  is  no  State 
exempt  from  this  problem— not  one  in 
all  50.  The  Superfund  national  priori- 
ty list  currently  lists  850  sites  as  eligi- 
ble for  Federal  cleanup  assistance. 
That  means  that  there  are  at  least 
that  many  seriously  threatening  toxic 
waste  sites.  EPA  has  identified  over 
20,000  other  sites  that  are  prospects 
for  listing,  and,  of  these,  4,000  will 
likely  end  up  on  this  priority  list.  In 
addition,  removal  actions  in  response 
to  spills  and  other  releases  also 
number  in  the  hundreds  each  year. 

The  Governors  in  this  country  who 
have  responsibility  for  dealing  with 
toxic  waste  crises  on  a  daily  basis 
agree  that  they  deal  firsthand  with 
the  frustration  and  fear  that  is  build- 
ing up  in  communities  all  across  the 
country— communities  with  water  sup- 
plies shut  off  because  wells  have  been 
contaminated;  communities  unable  to 
protect  the  health  of  their  citizens, 
young  and  old  alike;  communities 
unable  to  attract  new  jobs  and  indus- 
try because  of  the  toxic  dumps  in  their 
neighborhoods.  We  need  to  approve  a 
program  that  is  going;  to  make  mean- 
ingful progress  in  addressing  this  glar- 
ing public  health  and  environmental 
pioplera.  And  for  this  reason  the  Na- 
tional Governors"  Association  supports 
a  $S  billion  Superfund  Program.  The 
NGA  arrived  at  this  figure  buikhng 
from  the  ground  up.  They  think  it  is 
the  minimum  level  acceptable  to  face 
the  cleanup  program  needed  in  then* 
States.  EPA  estimates  that  it  wffl  cost 
$11.7  billion  to  $21.7  billion  to  clean  up 
the  1.800  to  2,200  sites  they  expect  to 
put  on  the  NPL  list  in  the  near  future. 
The  General  Accounting  Office  which 
completed  an  overview  of  the  Super- 


fund  Program  just  this  March  estimat- 
ed that  cleanup  of  these  sites  could 
range  between  $17  billion  and  $40  ba- 
llon. 

The  administration  sent  up  a  pro- 
posal earlier  this  year  to  fund  the  pro- 
gram at  $5.3  billion.  This  funding  level 
was  rejected  by  nearly  unanimous 
votes  in  both  the  Environment  andf 
Public  Works  and  Finance  Commit- 
tees. Many  members  on  these  commit- 
tees felt  that  the  administration's  cost, 
estimates  for  cleanup  needs  were  unre- 
alistic. They  did  not  take  account  of 
inflation— or  the  dollar  or  of  cleanup 
costs.  They  assume  an  extremely  high 
rate  of  cost  recovery  from  responsible 
parties— far  higher  than  EPA  has  been 
able  to  realize  to  date.  And  they  do 
not  adjust  for  deteriorating  conditions 
at  sites  even  though  experience  has 
shown  that  delay  in  cleaning  up  sites 
increases  the  ultimate  cost. 

In  sum,  the  Symms  amendment  as- 
sumes a  limited  and  painfully  slow 
pace  to  the  program.  A  more  realistic 
figure— just  to  maintain  the  pace  of 
the  current  program— is  the  $7.5  bil- 
lion included  in  S.  51. 

Mr.  President,  I  believe  we  should 
provide  even  a  higher  level  of  funding 
so  that  EPA  is  able  to  expand  the  pace 
of  the  program  and  fund  the  provi- 
sions that  have  been  added  in  the  bill 
before  us. 

I  would  like  to  close  my  statement 
with  a  personal  note.  Last  year.  Ray 
Adams,  a  citizen  of  Pomona  Oaks,  NJ. 
testified  before  the  Environment  and 
Public  Works  Committee. 

His  community's  household  water 
supplies  were  contaminated  with  ben- 
zene, a  potent  carcinogen.  Ray  was  ad- 
vised by  the  New  Jersey  Department 
of  Health  to  take  short  showers,  under 
light  sprays;  to  open  windows  when 
taking  a  shower  to  air  the  room;  and 
to  close  his  bathroom  door  after  a 
shower  to  prevent  chemicals  from  con- 
taminating his  house.  The  Center  for 
Disease  Control  advised  him  to  stop 
using  his  water  completely  the  center 
Indicated  that  benzene  was  such  a 
potent  carcinogen  that  zero  exposure 
was  recommended. 

Using  the  authorities  of  Superfund 
and  its  own  State  spill  fund.  New 
Jersey  was  able  to  respond  and  replace 
the  drinking  water  for  Ray  and  the 
citizens  of  Pomona  Oaks.  The  aquifer 
underlying  Pomona  Oaks  has  been 
designated  a  Superfund  site.  These  are 
positive    developments    for    Pomona 
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Oaks. 

But,  unfortunately  our  country  Is 
clotted  with  hundreds  of  Pomona 
Oaks.  The  citizens  of  Lowell  and 
Woburn,  MA,  who  came  with  their 
children  to  testify  before  our  commit- 
tee, told  stories  of  other  children  lost 
to  leukemia.  There  are  few  States 
where  these  kind  of  horror  stories 
have  not  been  told. 

It  is  imperative  that  we  clean  up 
these  sites,  and  protect  the  American 
public  from  the  hazards  of  toxic 
wastes. 

I  urge  my  colleagues  to  oppose  this 
amendment. 

The  PRESIDING  OFFICER.  The 
Senator  from  Idaho. 

Mr.  SYMMS.  Mr.  President,  just  to 
summarize  in  case  anyone  has  not 
heard  what  this  amendment  does,  this, 
as  I  said,  is  the  crawl,  walk,  run 
amendment.  I  have  heard  all  the  dis- 
cussion and  debate.  I  believe  the  dis- 
tinguished Senator  from  North  Caroli- 
na and  I  both  agreed  there  is  no  one 
who  is  against  cleaning  up  toxic  waste 
sites.  But  I  say,  here  we  go  again,  to 
the  U.S.  Congress.  We  are  going  to  go 
whole  hog.  We  are  going  to  throw  $1.5 
billion  at  this  problem. 

I  just  heard  my  friend  from  New 
Jersey  referring  to  sites.  I  will  say 
where  one  of  the  sites  is,  it  is  in  Kel- 
logg. ID.  in  Shoshone  County.  It  is 
where  the  Bunker  Hill  Smelter  used  to 
be.  The  building  Is  there  but  that  is 
all.  They  smelted  25  percent  of  the 
lead  and  silver  in  the  United  States. 
Do  you  know  what  one  of  the  worst 
hazards  in  Kellogg  is  today?  It  is  that 
they  do  not  have  any  jobs.  That  is  a 
much  bigger  risk  to  their  health  and 
security  than  a  pile  of  slag  that  has 
been  sitting  there  since  1880.  It  has 
been  building  up  each  and  every  year. 

It  is  stable.  There  is  a  problem,  there 
is  some  metal  in  it.  I  do  not  say  there 
are  not  some  problems.  But  the  worst 
part  of  the  problem  has  already  been 
corrected.  They  now  say  they  want  to 
spend  $50  million  on  it.  I  guess  they 
want  to  move  it  to  the  other  side  of 
the  mountain,  getting  it  away  from 
there.  Then  you  will  stir  up  the  dust 
and  what  have  you.  Now  it  is  ail  stable 
in  a  huge  pile. 

I  say  that  is  one  of  those  very  haz- 
ardous sites.  People  are  living  there. 
Some  people  are  over  100  years  old.  At 
the  last  centennial,  one  person  was  95 
and  another  was  90.  One  asked.  "What 
is  this  about  spending  $50  million  over 


at  the  old  site?  What  you  ought  to  do 
is  spend  $50  million  to  reopen  the 
mine,  reopen  the  mill,  so  the  young 
people  can  have  jobs." 

We  closed  It  down.  The  EPA  was 
part  of  it.  They  spent  millions  of  dol- 
lars there  to  meet  EPA  standards  but 
each  time  EPA  would  change  the  rules 
again.  If  it  were  not  EPA,  it  was  the 
State  of  Idaho.  It  is  a  constant  thing 
that  has  gone  on.  It  does  not  happen 
just  in  Idaho  but  it  happens  every- 
where. 

We  have  virtually  run  the  nonfer- 
rous  mills  out  of  business  in  the 
United  States.  They  operate  offshore. 

When  they  closed  the  mill  in  Kel- 
logg, some  of  the  mines  in  the  area 
found  out  that  by  shipping  their  prod- 
uct offshore,  having  it  processed  off- 
shore and  brought  back  to  the  United 
States,  they  actually  got  a  higher 
price  back  to  the  mine  because  they 
were  doing  it  more  efficiently  off- 
shore. I  guess  partially  they  had  less 
of  these  concerns. 

I  want  to  say  again  to  my  colleagues 
this  amendment  is  facing  reality.  The 
liability  question  is  not  answered,  the 
tax  problem  is  not  answered.  I  would 
say  to  my  colleagues,  we  are  starting 
off  on  a  whole  new  form  of  taxation.  I 
have  to  say  that  the  current  set  of 
taxes,  if  we  are  going  to  raise  and 
spend  $1.5  billion  a  year,  will  run  what 
is  left  of  the  chemical  refinery  indus- 
try out  of  the  United  States  and  we 
will  have  more  places  where  they  will 
have  old  mills  and  people  will  say,  "I 
wonder  what  they  used  to  do  there." 

When  the  mills  were  all  running,  we 
were  strong  and  industrially  independ- 
ent and  did  not  have  to  rely  on  foreign 
sources  for  almost  everything  we  use. 

The  tax  problem  is  not  answered. 
The  liability  problem  is  not  answered. 
We  are  spending  50  percent  of  the 
money  that  is  being  spent  on  transac- 
tion costs.  Transaction  costs,  and  so 
many  people  in  this  Chamber  are  in 
that  very  respectable  profession, 
means  that  you  pay  attorneys  to  sue 
each  other.  That  is  what  it  amounts 
to. 

The  distinguished  Senator  from  New 
Jersey  and  I  do  not  happen  to  be  in 
that  group.  We  come  from  the  busi- 
ness world. 

Mr.  President.  I  just  think  it  is  a 
very  reasonable  approach  that  this 
amendment  calls  for.  It  calls  for  dou- 
bling the  amount  of  money  we  spend 
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next  year,  tripling  the  amount  the 
next  year,  quadrupling  the  amount 
the  next  year,  and  go  the  whole  hog 
the  fourth  year.  So  you  will  get  to 
your  $1.5  billion. 

I  will  say  one  more  thing.  I  do  not 
think  there  is  a  single  person  who 
thinks  that  the  other  body  will  spend 
anywhere  near  as  reasonable  on 
amount  of  money  as  I  am  proposing. 
They  will  probably  have  a  program 
that  calls  for  $10  billion.  They  had  a 
program  last  year  that  called  for  $13 
billion  for  the  5-year  period  which  was 
more  money  than  the  people  they  pro- 
posed to  tax  had  in  profits  for  the 
entire  industry. 

I  say  this  is  an  opportunity  to  show 
a  little  moderation,  a  little  restraint, 
and  to  do  a  job  that  needs  to  be  done. 
By  moving  moderately  we  will  work 
the  bugs  out  of  the  process  and  get 
more  toxic  waste  sites  actually  cleaned 
up  than  we  are  going  to  get  cleaned  up 
if  we  throw  all  of  this  money  at  it. 

We  are  still  going  to  be  throwing  a 
lot  of  money  at  it.  I  say  to  my  col- 
leagues, if  you  think  you  have  a  lot  of 
toxic  waste  sites  now,  do  you  want  to 
know  how  to  grow  toxic  waste  sites? 
They  will  grow  like  trees  in  the  for- 
ests. Once  the  public  discovers  how  to 
have  a  toxic  waste  site  so  they  can  get 
the  money  from  the  Government  to 
spend  in  their  county,  everybody  will 
have  a  toxic  waste  site.  They  will  grow 
like  the  trees  in  Maine,  I  say  to  my 
friend.  They  will  find  these  places 
where  people  have  put  stuff  in  the 
past  and  they  will  qualify.  Then  we 
will  put  money  out  there.  For  what? 
Something  that  has  been  in  the 
ground  for  all  those  years? 

There  are  sites  that  we  do  need  to 
clean  up.  All  of  us  agree  to  that.  Let  us 
do  that. 

As  I  say,  let  us  crawl,  then  let  us 
walk,  and  then  we  will  be  able  to  run 
with  this  program  and  clean  it  up.  It 
will  be  much  more  successful.  It  will 
be  a  much  better  job  for  the  taxpayers 
of  the  United  States.  It  will  be  much 
responsible.  That  is  all  I  am  asking 
for,  a  very  moderate  approach  to  this. 

Mr.  President,  I  yield  the  floor. 

Mr.  LAUTENBERO.  Mr.  President, 
in  a  quick  response  to  my  friend  from 
Idaho,  crawling  before  walking  is  an 
interesting  theory,  except  if  one  has  to 
go  to  the  hospital,  one  usually  runs. 
Many  in  our  country  feel  these  sites 
are  health  threatening  and  impose  a 


grave  and  imminent  danger.  I  think  it 
is  fair  to  say  that,  if  a  site  is  on  the 
list,  it  is  threatening  the  water  supply 
or  the  health  or  safety  of  the  citizens 
nearby,  and  it  ought  to  be  paid  atten- 
tion to. 

However,  if  the  good  Senator  from 
Idaho  would  surrender  the  site  in  Kel- 
logg, ID,  maybe  we  could  reduce  the 
cost  to  the  Superfund  by  the  $50  mil- 
lion that  that  one  might  cost. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. The  yeas  and  nays  have  been  or- 
dered and  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called 
the  roll. 

Mr.  SIMPSON.  I  announce  that  the 
Senator  from  Colorado  [Mr.  Arm- 
strong], the  Senator  from  North 
Caroline  [Mr.  East],  the  Senator  from 
Arizona  [Mr.  Goldwater],  and  the 
Senator  from  Oregon  [Mr.  Hatfield], 
are  necessarily  absent. 

I  further  announce  that,  if  present 
and  voting,  the  Senator  from  Oregon 
[Mr.  Hatfield],  would  vote  "nay." 

Mr.  CRANSTON.  I  announce  that 
the  Senator  from  Massachusetts  [Mr. 
Kennedy],  and  the  Senator  from  Mon- 
tana [Mr.  Melcher],  are  necessarily 
absent. 

I  further  announce  that,  if  present 
and  voting,  the  Senator  from  Montana 
[Mr.  Melcher],  would  vote  "nay." 

The  PRESIDING  OFFICER  (Mr. 
Gorton).  Are  there  any  other  Sena- 
tors in  the  Chamber  desiring  to  vote? 

The  result  was  announced— yeas  15, 
nays  79,  as  follows: 

[Rollcall  Vote  No.  192  Leg.] 
YEAS-15 


Denton 

Heflin 

Nickles 

Garn 

Helms 

Stennis 

Gramm 

Kassebaum 

Symms 

Hatch 

Laxalt 

Wallop 

Hecht 

McClure 
NAYS— 79 

Zorinsky 

Abdnor 

Exon 

Moynlhan 

Andrews 

Ford 

Murkowski 

Baucus 

Glenn 

Nunn 

Bentaen 

Gore 

Packwood 

Biden 

Gorton 

Pen 

Bingaman 

Grassley 

Pressler 

Boren 

Harkln 

Proxmlre 

Boschwltz 

Hart 

Pryor 

Bradley 

Hawkins 

Quayle 

Bumpers 

Heinz 

Riegle 

Burdick 

Hollings 

Rockefeller 

Byrd 

Humphrey 

Roth 

Chafee 

Inouye 

Rudman 

Chiles 

Johnston 

Sarbanes 

Cochran 

Kasten 

Sasser 

Cohen 

Kerry 

Simon 

Cranston 

Lautenberg 

Simpson 

D'Amato 

Leahy 

Specter 

Danforth 

Levin 

Stafford 
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DeConcinl 

Long 

Stevens 

Dixon 

Lugar 

Thurmond 

Dodd 

Mathias 

Trible 

Dole 

Matsunaga 

Warner 

DomenJci 

Mattingly 

Weicker 

Durenberser 

McConnell 

Wilson 

Eagleton 

Metzenbaura 

Evans 

Mitchell 

NOT  VOTING— 6 

Armstrong 

Goldwater 

Kennedy 

East 

Hatfield 

Melcher 

So  the  amendment  (No.  63?)  was  re- 
jected. 

Mr.  STAFFORD.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  rejected. 

Mr.  PROXMIRE.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

The  PRESIDING  OFFICER.  The 
Senator  from  Vermont. 

Mr.  PROXMIRE.  Mr.  President,  will 
the  Senator  from  Vermont  yield? 

Mr.  STAFFORD.  I  yield  to  the  Sen- 
ator  from  Wisconsin. 

SUPERFUND  TAXES 

Mr.  PROXMIRE.  Mr.  President,  I 
am  disappointed  that  the  Finance 
Committee  selected  value-added  taxes 
to  raise  revenues  for  the  Superfund 
Program. 

While  the  committee's  new  formula 
improves  on  existing  law  by  decreasing 
Superfund's  dependence  on  Federal 
funds,  in  every  other  respect  it  is 
unfair,  uneconomic  and  inefficient. 

Groups  as  diverse  as  the  Citizens  for 
Tax  Justice,  the  National  Taxpayers 
Union  and  the  U.S.  Chamber  of  Com- 
merce all  agree  that  value-added  taxes 
are  regressive,  poorly  targeted  and  add 
to  inflation.  Even  worse  they  are 
sneaky  taxes,  since  no  one  sees  them 
imposed. 

Unlike  the  existing  Superfund  feed- 
stock taxes  and  my  own  waste-end  tax 
proposals,  value-added  taxes  make  no 
connection  whatsoever  between  pollut- 
ers and  the  costs  they  impose  on  socie- 
ty. In  fact,  value-added  taxes,  imposed 
broadly  on  all  manufacturers,  totally 
violate  the  principle  of  polluter-pays 
which  should  be  at  the  heart  of  all  our 
environmental  laws. 

On  April  4,  I  introduced  a  waste-end 
tax  proposal,  S.  886,  aimed  at  pollut- 
ers. The  bill  was  introduced  in  the 
House  by  Representatives  Schneider 
and  Wyden,  who  also  joined  with  me 
in  1S83  in  offering  an  earlier  version  of 
this  tax. 

S.  886  would  impose  a  simple  two- 
rate  tax  system  keyed  to  the  regula- 


tory requirements  of  the  Resource 
Conservation  and  Recovery  Act, 
taxing  deep  well  injection  of  wastes  at 
$5  a  wet  ton  and  all  other  forms  of 
land  or  ocean  disposal  at  $20  a  wet 
ton. 

Treatment  which  renders  waste  non- 
hazardous  such  as  recycling,  inciner- 
ation and  neutralization  would  receive 
a  full  credit  against  the  tax. 

This  relatively  modest  tax  would  not 
impose  a  heavy  burden  on  small  busi- 
ness, but,  according  to  EPA  studies, 
would  provide  a  very  real  economic  in- 
centive for  big  waste  producers  to  cut 
down  on  their  wastes  and  dispose  of 
them  safely. 

Such  a  tax  would  probably  raise 
about  $300  million  a  year  as  designed, 
or  with  slight  modifications,  about 
$600  million.  Obviously  this  would  not 
raise  all  the  revenue  needed  for  ah 
adequate  fund,  but  could  form  a  sub- 
stantial part  of  any  tax  program. 

The  Office  of  Technology  Assess- 
ment, Congressional  Research  Service, 
National  Association  of  Solvent  Recy- 
clers,  National  Academy  of  Sciences, 
National  Federation  of  Independent 
Businessmen,  Chemical  Manufactur- 
ers Association  and  the  administration 
support  a  waste-end  tax  approach. 

Mr.  President,  it  seems  likely  that 
the  House  will  include  waste-end  taxes 
as  at  least  part  of  their  funding  pack- 
age. I  hope  my  colleagues  on  the  con- 
ference will  give  this  proposal  their 
careful  consideration. 

AMEND  MUTT  NO.  660 

Mr.  HEINZ.  Mr.  President,  I  have  an 
amendment  that  has  been  cleared. 
This  amendment  need  not  take  very 
long.  I  have  discussed  it  on  both  sides 
of  the  aisle,  and  I  will  be  pleased  to 
discuss  it  briefly. 

The  amendment,  which  I  will  send 
to  the  desk  in  a  moment,  would  au- 
thorize the  establishment  of  regional 
research  centers  within  universities 
and  medical  institutions  to  perform  bi- 
ological and  genetic  research  on  the 
long-term  effects  of  exposure  to  haz- 
ardous substances  in  the  environment. 

By  examining  the  future  effects  of 
exposure  and  by  carrying  out  basic 
and  applied  research  on  these  effects, 
the  research  centers  will  complement 
the  EPA's  existing  health  programs 
authorized  by  Superfund. 

The  research  centers  would  be  locat- 
ed at  universities  where  the  necessary 
expertise  for  examining  fundamental 
but  unanswered  questions  about  the 
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long-term  health  effects  of  toxic  waste 
already  exist. 

The  expansion  of  Superfund  by  S.  51 
reflects  a  heightened  understanding  of 
the  size  and  scope  of  the  toxic  waste 
problems  we  face.  Accordingly,  I  be- 
lieve that  we  must  expand  our  re- 
search capability  to  explore  the 
impact  of  toxic  substances  on  health 
and  genetic  development  and  to  find  a 
way  of  minimizing  that  impact.  Such 
research  will  help  us  anticipate  where 
future  needs  lie  and  will  help  us  plan 
for  them.  My  amendment  would  pro- 
vide the  basis  for  this  capacity. 

Mr.  President,  I  ask  unanimous  con- 
sent to  have  printed  in  the  Record  a 
detailed  explanation  of  the  amend- 
ment. 

There  being  no  objection,  the  mate- 
rial was  ordered  to  be  printed  in  the 
Record,  as  follows: 

Regional  Research  Centers  To  Study  the 
Biological  and  Genetic  Effects  of  Expo- 
sore  to  Toxic  Substances  in  the  Envi- 
ronment 

It  Is  in  the  national  interest  for  Congress, 
acting  through  the  Environmental  Protee- 
tional  Agency  and  its  Agency  for  Toxic  Sub- 
stances and  Diseases  Registry,  to  establish 
regional  centers  at  universities,  research 
and  medical  institutions  that  will  study  the 
biological  and  genetic  effects  of  exposure  to 
hazardous  substances  found  in  our  environ 
ment. 

Under  the  Comprehensive  Environmental 
Response  and  Liability  Act  of  198f 
(CERCLA).  the  Agency  for  Toxic  Sub 
stances  and  Disease  Registry  was  charge 
with  carrying  out  the  health  related  au- 
thorities of  the  Superfund  program,  includ- 
ing the  establishment  of  a  national  registry 
of  serious  diseases  and  persons  exposed  to 
toxic  substances  and  the  conduct  of  periodic 
surveys  and  screening  programs  to  deter- 
mine relationships  between  exposure  to 
toxic  substances  and  Illness.  The  research 
programs  of  the  proposed  regional  centers 
will  be  a  logical  and  important  addition  to 
these  health  programs. 

When  the  Superfund  law  was  enacted  in 
1980,  it  was  designed  to  address  what  was 
believed  at  the  time  to  be  a  relatively  limit- 
ed problem.  The  EPA  was  instructed  by  the 
Congress  to  clean  up  only  4Q0  known  toxic 
waste  sites.  It  was  believed  that  cleaning  up 
these  sites  would  be  relatively  easy  and  in- 
expensive, involving  the  moving  of  contain- 
ers and  scraping  a  few  inches  of  contaminat- 
ed ground.  Today,  five  years  after  the  enact- 
ment of  that  law.  our  understanding  of  the 
toxic  waste  problem  in  our  country  is  vastly 
different.  There  are  an  estimated  10,000 
toxic  waste  sites  in  the  United  States,  many 
of  them  serious  threats  to  the  environment 
and  the  health  and  safety  of  Americans. 

As  a  result.  Congress  must  move  forward 
to  come  to  grips  with  this  serious  and  mas- 


sive problem.  This  involves  not  only  the  ex- 
pansion of  the  Superfund  clean-up  effort, 
but  also  an  expansion  of  our  efforts  to  de- 
termine the  health  effects,  both  immediate 
and  long-term,  of  exposure  to  toxic  sub- 
stances. 

Faced  with  an  ever-growing  agenda  of  crit- 
ical environmental  priorities  to  deal  with 
and  a  limited  budget  with  which  to  work, 
the  EPA  will  be  hard  pressed  to  carry  out 
necessary  basic  and  applied  biotechnical  re- 
search on  toxic  substance  exposure.  The  re- 
sults of  such  research  will,  for  example,  pro- 
vide the  nation  with  significant  information 
about  (1)  the  long-term  health  effects  of 
human,  animal  and  plant  exposure  to  toxic 
substances;  (2)  the  biological  and  genetic  ef- 
fects of  such  exposure;  and  (3)  possible  solu- 
tions to  present  and  future  health  problems 
caused  by  exposure  to  toxic  contamination. 

A  number  of  educational,  research,  and 
medical  Institutions  in  our  country  have  the 
expertise  to  carry  out  such  research  which 
would  compliment  and  supplement  that 
which  is  now  being  carried  out  by  the  EPA. 
Congress  should  tap  these  vast  resources 
through  the  establishment  of  regional  cen- 
ters for  the  study  of  the  biological  and  ge- 
netic effects  on  the  environment  of  expo- 
sure to  toxic  substances. 

Mr.  HEINZ.  Mr.  President,  I  send 
the  amendment  to  the  desk. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Pennsylvania  [Mr. 
HsinzI  proposes  an  amendment  numbered 
660. 

Mr.  HEINZ.  Mr.  President,  I  ask 
unanimous  consent  that  the  reading  of 
the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

HEALTH  RELATED  AUTHORITIES— SECTION  110 

Section  104(i)  of  the  Comprehensive  Envi- 
ronmental Response,  Compensation,  and  Li- 
ability Act  of  1980  is  amended  by  adding  the 
following:  "develop  and  construct  regional 
enters  at  appropriately  qualified  universi- 
ties, research  and  medical  institutions  for 
the  study  of  the  biological  and  genetic  ef- 
fects of  wastes  and  materials  found  in  the 
environment." 

Section  111(c)  of  the  Comprehensive  Envi- 
ronmental Response,  Compensation,  and  Li- 
ability Act  of  1980  Is  amended  by  adding  the 
following:  "subject  to  such  amounts  as  are 
provided  in  appropriations  Acts,  all  costs 
necessary  to  develop  and  construct  regional 
centers  for  study  of  the  biological  and  ge- 
netic effects  on  humans,  animals  and  plants 
of  wastes  and  materials  found  in  the  envi- 
ronment." 

Mr.  STAFFORD.  Mr.  President,  for 
the  majority,  I  say  that  we  have  exam- 
ined the  amendment  offered  by  the 
able  and  distinguished  Senator  from 
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Pennsylvania,  and  we  are  prepared  to 
accept  it. 

Mr.  BENTSEN.  Mr.  President,  we 
have  examined  the  amendment,  and  I 
see  no  objection. 

The  PRESIDING  OFFICER.  Is 
there  further  debate  on  the  amend- 
ment? If  not.  the  question  is  on  agree- 
ing to  the  amendment. 

The  amendment  (No.  660)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  HEINZ.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  KG.  661 

Mr.  BYRD.  Mr.  President,  I  send  an 
amendment  to  the  desk. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  West  Virginia  [Mr. 
byrd]  proposes  an  amendment  numbered 
611. 

Mr.  BYRD.  Mr.  President,  I  ask 
unanimous  consent  that  reading  of  the 
amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  118.  after  line  19.  insert  the  fol- 
lowing new  section: 

"Sec.  .  (a)  The  Administrator  of  the  En- 
vironmental Protection  Agency  is  directed 
to  initiate,  not  later  than  thirty  days  after 
enactment  of  this  Act.  a  comprehensive 
review  of  emergency  systems  for  monitor- 
ing, detecting,  and  preventing  releases  of  ex- 
tremely hazardous  substances  at  representa- 
tive domestic  facilities  that  produce,  use.  or 
store  extremely  hazardous  substances.  The 
Administrator  may  select  representative  ex- 
tremely hazardous  substances  for  the  pur- 
poses of  this  review.  Such  extremely  hazard- 
ous substances  shall  be  the  same  substances 
and  quantities  listed  by  the  Council  of  the 
European  Communities  in  its  "Council  Di- 
rective of  June  24,  1982.  on  the  Major  Acci- 
dent Hazards  of  Certain  Industrial  Activi- 
ties, Annex  III",  published  in  the  official 
Journal  of  the  European  Communities. 
August  5.  1982.  The  Administrator  shall 
report  interim  findings  to  the  Congress  not 
later  than  210  days  after  such  date  of  enact- 
ment, and  issue  a  final  report  of  findings 
and  recommendations  to  the  Congress  not 
later  than  365  days  after  such  date  of  enact- 
ment. Such  report  shall  be  prepared  in  con- 
sultation with  the  States  and  appropriate 
Federal  agencies. 

"(b)  The  report  required  by  this  section 
shall  include  the  Administrator's  findings 


regarding: 

"(1)  the  status  of  current  technological  ca- 
pabilities to:  (A)  monitor,  detect,  and  pre- 
vent, in  a  timely  manner,  significant  re- 
leases of  extremely  hazardous  substances. 
<B)  determine  tl>e  magnitude  and  direction 
of  the  hazard  posed  by  each  release.  (C) 
identify  specific  chemicals.  (D)  provide  data 
on  the  specific  chemical  composition  of  such 
releases,  and  (E)  the  relative  concentrations 
of  the  constituent  chemicals; 

"(2)  the  status  of  public  emergency  alert 
devices  or  systems  for  providing  timely  and 
effective  public  warning  of  an  accidental  re- 
lease of  extremely  hazardous  substances  to 
the  environment,  including:  releases  into 
the  atmosphere,  surface  water,  or  ground- 
water, from  facilities  that  produce,  store,  or 
use  significant  quantities  of  such  jxtremely 
hazardous  substances;  and 

"(3)  the  technical  and  economic  feasibility 
of  establishing,  maintaining,  and  operating 
perimeter  alert  systems  for  detecting  re- 
leases of  such  extremely  hazardous  sub- 
stances to  the  atmosphere,  surface  water,  or 
groundwater,  at  facilities  that  manufacture, 
use,  or  store  significant  quantities  of  such 
substances. 

"(c)  The  report  required  by  this  section 
shall  also  include  the  Administrator's  rec- 
ommendations for: 

"(1)  initiatives  to  support  the  development 
of  new  or  improved  technologies  or  systems 
that  would  facilitate  the  timely  monitoring, 
detection,  and  prevention  of  releases  of  ex- 
tremely hazardous  substances,  and 

"(2)  improving  devices  or  systems  for  ef- 
fectively alerting  the  public  in  a  timely 
manner,  in  the  event  of  an  accidental  re- 
lease of  such  extremely  hazardous  sub- 
stances." 

Mr.  BYRD.  Mr.  President,  I  ask  the 
distinguished  manager  of  the  bill 
whether  he  anticipates  that  there  will 
be  more  rollcall  votes  today  on  this 
bill,  and  will  the  Senate  complete  its 
action  on  the  bill  today? 

Mr.  STAFFORD.  I  say  to  the  distin- 
guished minority  leader  that  he  knows 
how  uncertain  things  can  be  in  this 
body;  but  as  of  right  now,  unless  there 
are  some  amendments  that  I  am  not 
aware  of,  it  would  appear  to  me  that  it 
would  be  safe  to  say  that  it  is  unlikely 
that  there  will  be  more  rollcall  votes, 

Mr.  BYRD.  Mr.  President,  I  cannot 
hear  the  distinguished  Senator,  and  he 
is  only  4  feet  away  from  where  I  am 
standing. 

The  PRESIDING  OFFICER.  The 
Senator  from  West  Virginia  is  correct. 
The  Senate  is  not  in  order.  The  Senate 
will  be  in  order.  Senators  conversing 
on  the  floor  will  cease  their  conversa- 
tions. 

Mr.  STAFFORD.  Mr.  President,  if 
the  Senator  will  yield,  I  will  repeat:  So 
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far  as  I  know,  as  the  majority 
of  this  bill,  it  appears  to  be  unlikely 
that  there  will  be  any  more  rollcall 
votes  this  afternoon,  although  there 
are  some  additional  matters  that  may 
be  discussed.  It  would  be  helpful  for 
any  Members  who  have  amendments 
on  which  they  require  a  rollcall  vote 
to  let  us  know. 

Mr.  BYRD.  I  thank  the  distin- 
guished Senator.  I  hope  the  distin- 
guished majority  leader  will  let  us 
know  soon  what  might  be  expected  for 
the  rest  of  the  day  with  respect  to  roll- 
call votes. 

Mr.  President,  the  amendment  I 
offer  to  S.  51,  known  as  the  "Super- 
fund  Reauthorization"  bill,  addresses 
the  issue  of  emergency  monitoring  at 
facilities  which  manufacture,  store,  or 
use  extremely  hazardous  substances. 
My  amendment  directs  the  Environ- 
mental Protection  Agency  to  conduct 
a  review  of  emergency  monitoring  sys- 
tems in  use  at  such  facilities  and 
report  the  results  to  Congress. 

We  are  all  aware  that  the  domestic 
chemical  industry  plays  a  vital  role  in 
the  American  economy.  Indeed,  the 
production  and  use  of  chemical  sub- 
stances are  fundamental  aspects  of 
economic  activity  in  the  United  States. 
In  States  such  as  West  Virginia,  the 
industry  is  an  important  source  of  em- 
ployment. For  example,  in  the  area  of 
my  State  which  is  known  as  the  Kana- 
wha Valley,  the  chemical  industry  ac- 
counts for  two  out  of  every  three  man- 
ufacturing jobs. 

However,  Mr.  President,  our  econo- 
my relies  on  a  prodigious  variety  of 
chemical  substances,  including  a 
number  which  are  extremely  hazard- 
ous. As  a  society  we  do  not  have  the 
luxury  of  simply  declaring  that  we  will 
no  longer  use  such  substances.  We  can, 
however,  undertake  efforts  to  protect 
public  health  by  ensuring  that  we 
have  the  capability  to  detect,  monitor, 
and  prevent  large-scale,  accidental  re- 
leases of  extremely  hazardous  sub- 
stances. We  can  also  work  to  ensure 
that  we  have  the  capability  to  alert 
the  public  in  a  timely  manner  in  the 
event  of  an  accidental  release. 

There  is  a  need  for  developing  ade- 
quate information  regarding  the 
status  of  technological  capabilities  for 
monitoring,  detecting,  and  preventing 
such  releases.  We  also  need  to  develop 
information  regarding  the  status  of 
public  emergency  alert  devices  of  sys- 
tems. The  amendment  I  am  offering 


would  be  a  first  step  in  that  effort. 

My  amendment  directs  the  EPA  to 
conduct  a  survey  and  report  its  find- 
ings regarding  the  status  of  current 
technological  capabilities  to  monitor, 
detect,  and  prevent  significant  releases 
of  extremely  hazardous  substances;  to 
identify  specific  chemicals;  and  to  pro- 
vide data  on  the  specific  chemical  com- 
position of  such  releases,  including  the 
relative  concentrations  of  the  constitu- 
ent chemicals. 

My  amendment  does  not  envision  a 
survey  of  all  facilities  and  all  extreme- 
ly hazardous  substances.  Rather,  it 
calls  on  the  Administrator  to  look  at 
"representative  domestic  facilities," 
and  allows  him  to  select  "representa- 
tive extremely  hazardous  substances" 
for  the  purpose  of  this  amendment. 

The  definition  of  "extremely  hazard- 
ous substances"  in  my  amendment  is 
based  on  the  so-called  "Seveso  list," 
which  was  developed  by  the  European 
Economic  Community  in  1982  in  re- 
sponse to  a  major  release  of  dioxin  in 
Seveso,  Italy. 

My  amendment  also  requires  EPA  to 
include  in  its  report  the  Agency's  find- 
ings regarding  the  status  of  public 
emergency  alert  devices  or  systems  for 
providing  timely  warning  to  the  public 
of  an  accidental  release. 

Finally,  the  Agency's  report  will  in- 
clude its  findings  regarding  the  techni- 
cal and  economic  feasibility  of  estab- 
lishing, maintaining,  and  operating  pe- 
rimeter alert  systems  for  detecting  ac- 
cidental releases  of  extremely  hazard- 
ous substances. 

My  amendment  provides  ample  time 
for  the  Environmental  Protection 
Agency  to  conduct  its  review,  and  to 
report  its  findings.  It  requires  the 
Agency  to  issue  an  interim  report  of 
findings  to  the  Congress  within  6 
months  of  enactment  of  the  Super- 
fund  reauthorization  bill,  and  requires 
the  Agency  to  issue  its  final  report 
within  1  year  of  enactment. 

The  Agency's  final  report  will  in- 
clude recommendations  regarding  ini- 
tiatives to  support  the  development  of 
new  or  improved  technologies  or  sys- 
tems which  would  facilitate  the  timely 
detection  of  releases  of  extremely  haz- 
ardous substances.  The  report  would 
also  include  recommendations  for  im- 
proving devices  or  systems  for  alerting 
the  public  in  the  event  of  an  acciden- 
tal release. 

My  amendment  will  provide  infor- 
mation on  the  status  of  monitoring  ca- 
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pabilities  at  facilities  which  produce  or 
lose  extremely  hazardous  substances.  I 
am  hopeful  that  this  information  will 
prove  useful  to  efforts  to  improve 
these  capabilities.  Such  improvements 
could  not  only  save  employees  and  the 
surrounding  public  much  anxiety, 
they  also  could  save  lives. 

Mr.  President,  my  amendment  is 
noncontroversial,  and  I  understand 
that  the  committee  is  willing  to  accept 
it. 

Mr.  President,  I  ask  unanimous  con- 
sent that  Mr.  Lautenberg  be  added  as 
a  cosponsor. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  LAUTENBERG.  Mr.  President, 
I  am  pleased  to  cosponsor  the  amend- 
ment of  the  Senator  from  West  Virgin- 
ia. This  amendment  directs  EPA  to  un- 
dertake a  comprehensive  review  of 
emergency  systems  for  monitoring,  de- 
tecting and  preventing  releases  from 
facilities  which  manufacture,  store  or 
use  extremely  hazardous  substances. 
Under  the  amendment,  EPA  is  re- 
quired to  report  interim  findings 
within  7  months,  and  make  a  final 
report  to  Congress,  incluidng  findings 
and  recommendations,  within  1  year 
on  emergency  monitoring  systems  at 
chemical  facilities. 

Mr.  President,  this  amendment  is  a 
helpful  complement  to  an  amendment 
I  offered  earlier  in  this  debate  to  fa- 
cilitate community  emergency  pre- 
paredness and  response  in  the  instance 
of  a  chemical  release.  Under  my 
amendment,  emergency  planning  com- 
mittees would  be  estalished  in  commu- 
nities with  facilities  that  house  ex- 
tremely hazardous  substances  just 
about  the  time  that  EPA  would  make 
an  interim  report  under  the  Byrd 
amendment.  They  would  be  working 
on  their  emergency  response  plans  at 
the  time  that  EPA  would  issue  its  final 
report. 

Mr.  President,  I  share  a  strong  and 
common  interest  with  the  Senator 
from  West  Virginia  over  the  dangers 
posed  by  chemical  releases.  The  eco- 
nomics of  both  of  our  States  benefit 
significantly  from  jobs  and  commerce 
associated  with  the  chemical  industry. 
In  New  Jersey,  we  are  the  third  largest 
producer  of  chemicals  in  the  country, 
and  the  most  densely  populated  State 
of  the  Nation.  Thus,  we  have  a  strong 

interest  in  improving  our  ability  to 
prevent  chemical  releases  and  our  ca- 
pability to  respond  to  such  incidents, 


•feoutd  they  occur. 

Mr  -  Pntfthmt,  tfc< 
Wei*  Virginia's  amendment  is  a  help- 
ful addition  to  the  work  the  Environ- 
ment And  Public  Works  Committee 
has  done  on  emergency  prevention, 
preparedness  and  response  and  I  am 
honored  to  join  with  him  in  offering 
this  amendment.  It  is  a  significant 
contribution  to  our  work. 

Mr.  President,  I  urge  my  colleagues 
to  support  the  Byrd  amendment. , 

Mr.  BYRD.  Mr.  President,  it  is  my 
understanding  that  the  managers  may 
be  wining  to  accept  my  amendment.  I 
would  hope  so. 

Mr.  STAFFORD.  Mr.  President,  for 
the  majority,  we  are  indeed  willing  to 
accept  the  amendment  offered  by  the 
most  able  and  distinguished  minority 
leader. 

Mr.  BENTSEN.  Mr.  President,  let 
me  say  that  the  logic  of  the  distin- 
guished minority  leader  is  overwhelm- 
ing. I  am  delighted  and  see  no  objec- 
tion on  this  side. 

Mr.  BYRD.  Mr.  President,  I  thank 
both' managers. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  West  Virgin- 
ia. 

The  amendment  (No.  S61)  was 
agreed  to. 

Mr.  BYRD.  Mr.  President,  I  move  to 
reconsider  the  vote  by  which  the 
amendment  was  agreed  to. 

Mr,  STAFFORD.  Mr.  President,  I 
moye  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 


WO.  557 

Mr.  CRANSTON.  Mr.  President,  I 
have  introduced  an  amendment  No. 
577  which  would  increase  the  authori- 
zation for  the  Nation's  hazardous 
waste  cleanup  program  to  $10  billion. 

Rather  than  calling  up  the  amend- 
ment at  this  moment,  I  want  to  ex- 
plore the  Super  funds  financial  situa- 
tion and  meet  with  the  managers  of 
the  bill. 

Senators  Kerry,  Pell,  Lautenberg, 
and  Hawkins  have  joined  as  cospon- 
sors  of  the  amendment. 

As  my  colleagues  know,  S.  51,  as  re- 
ported from  committee,  is  intended  to 
raise  $7.5  billion,  including  almost 
$500  million  in  interest.  About  $1.5  bil- 
lion would  come  from  the  existing  tax 
on  crude  oil  and  feedstock  chemicals. 
And  $5.4  bfllion  would  come  from  a 
new  value-added  tax  on  manufacturers 
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and  raw  material  producers  who  have 
sales  and  lease  Income  of  more  than  $5 
million  a  year.  The  tax  rate  under  the 
committee  bill  is  0.08  percent. 

My  amendment  raises  an  additional 
$2.5  billion— bringing  the  Superfund 
to  $10  billion— by  increasing  the  rate 
of  the  Finance  Committee's  value- 
added  tax  to  0.115  percent. 

This  means  manufacturers  grossing 
at  least  $5  million  in  sales  or  lease 
income  would  pay  HVi  cents  for  every 
$100  they  receive  as  sales  or  lease  re- 
ceipts. This  is  only  a  few  pennies  more 
than  the  committee  proposed— a 
minute  increase  when  you  consider 
the  tremendous  importance  of  clean- 
ing up  the  threat  that  toxics  pose  to 
our  country. 

Clearly,  we  need  this  additional 
money. 

Earlier  this  year,  the  Reagan  admin- 
istration indicated  that  $12  billion  will 
be  needed  to  clean  up  the  786  worst 
sites  listed  on  the  Superfund  National 
Priority  List.  That  list  has  now  grown 
to  850  sites— final  and  proposed.  And 
the  Environmental  Protection  Agency 
estimates  that  it  will  ultimately  add 
some  1,500  to  2,500  more  sites  to  the 
national  cleanup  list. 

A  study  done  for  an  association  of 
State  hazardous  waste  officials  pre- 
dicts as  many  as  7,000  sites  may  re- 
quire Superfund  cleanup. 

The  General  Accounting  Office  esti- 
mates the  final  cleanup  tab  at  $40  bil- 
lion. 

The  Congressional  Office  of  Tech- 
nology Assessment  estimates  even 
more  money  will  be  needed.  According 
to  OTA,  eventually  there  may  be 
10,000  Superfund  sites  that  could  cost 
$100  billion  to  clean  up. 

I  know  that  EPA  Administrator  Lee 
Thomas  has  testified  that  the  hazard- 
ous waste  program  is  constrained  by  a 
shortage  of  trained  personnel  avail- 
able, such  as  project  managers  and  hy- 
drologists,  a  shortage  of  qualified  labo- 
ratory facilities,  and  a  shortage  of 
proper  disposal  facilities  for  waste 
from  Superfund  sites. 

However,  a  June  1985  survey  of  EPA 
regional  offices  found  that  the  techni- 
cians, hydrologists,  and  regional  EPA 
officials  responsible  for  managing  Su- 
perfund believe  all  these  problems  can 
be  resolved  as  soon  as  adequate  fund- 
ing becomes  available  to  buy  better  lab 
service,  pay  better  salaries,  and  build 
more  waste  disposal  facilities.  In  sum, 
the  most  serious  shortage  in  the  Su- 


perfund program  is  money. 

The  survey  found  that  lab  shortages 
will  be  cured  if  the  EPA  pays  competi- 
tive prices  for  its  lab  work..  The  report 
shows  that  8  out  of  10  regional  offices 
lave  no  trouble  finding  qualified 
people  to  work  in  the  Superfund  Pro- 
Tram.  The  other  two  regions  say  they 
ould  attract  more  and  better  qualified 

eople  if  they  could  offer  better  sala- 
les.  The  waste  disposal  problems  also 
an  be  helped  by  increasing  spending. 

Congressional  studies  by  the  House 

ppropriations  Committee  and  the 
Congressional  Research  Service  agree 
that  lab,  personnel,  and  waste  disposal 
problems  shouldn't  prevent  EPA  from 
expanding  the  Superfund  Program. 

As  an  official  in  EPA  region  5  (the 
Chicago  office)  put  it,  EPA  "can  get  as 
much  work  done  as  we  get  the  money 
and  people  to  do." 

Congress  must  provide  the  funds  for 
EPA  to  do  the  job  right,  because  the 
health  of  American  citizens  is  at  stake. 
And  the  funding  must  be  at  a  level  to 
do  the  vital  cleanup  job.  Otherwise, 
our  hazardous  waste  cleanup  program 
is  certain  to  drag  on  into  the  21st  cen- 
tury, carrying  with  it  a  legacy  of  toxic 
waste. 

Control  and  cleanup  of  toxic  wastes 
has  the  support  of  the  overwhelming 
majority  of  the  American  public.  In  a 
national  survey,  over  74  percent  of 
those  asked  about  disposal  of  hazard- 
ous waste  called  it  a  very  serious  prob- 
lem, the  most  serious  environmental 
problem  we  face. 

I  am  convinced  Superfund  needs  at 
least  $10  billion  over  the  next  5  years 
to  make  an  effective  start  in  the  clean- 
up program— to  address  the  shortages 
identified  and  take  into  account  infla- 
tion, the  rising  costs  of  individual 
cleanup  and  new  responsibilities  given 
under  this  bill. 

The  Natural  Resources  Defense 
Council,  the  League  of  Women  Voters, 
the  APL-CIO,  the  United  Steelwork- 
ers  of  America,  the  Sierra  Club,  the 
U.S.  PIRG,  Environmental  Action, 
Public  Citizen's  Congress  Watch,  Na- 
tional Audubon  Society,  and  Citizen 
Action  all  support  increasing  Super- 
fund  to  $10  billion. 

Mr.  LAUTENBERG.  Mr.  President, 
the  Senator  from  California  will  be 
withdrawing  his  amendment  to  in- 
crease the  level  of  funding  provided 
for  in  S.  51  to  $10  billion.  I  understand 
why  he  is  doing  this.  However,  I  am  a 
cosponsor    of    this    amendment    and 
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want  to  express  my  support  for  it. 

We  have  already  engaged  in  debate 
on  appropriate  funding  levels  today,  in 
the  context  of  Senator  Symms'  amend- 
ment to  reduce  the  $7.5  billion  provid- 
ed in  the  bill  to  $5.7  billion.  That 
amendment  was  defeated  decisively. 
At  that  time,  I  outlined  my  strong  op- 
position to  it,  and  expressed  my  sup- 
port for  a  funding  level  even  higher 
than  that  provided  for  in  S.  51. 

In  February,  before  markup  on  S. 
51,  I  introduced  my  own  Superfund 
legislation,  S.  493,  the  Superfund  Ex- 
pansion and  Improvement  Act  of  1985. 
This  bill  provided  for  a  $10  billion 
funding  level  over  the  next  5  years,  in 
addition  to  suggesting  programmatic 
changes  to  Superfund,  many  of  which 
have  been  incorporated  into  S.  51. 

Mr.  President,  based  on  EPA's  own 
studies,  the  cleanup  of  existing  and 
future  Superfund  sites  will  require 
even  more  than  $10  billion.  The  Na- 
tional Governors  Association  recom- 
mended that  the  Congress  approve  at 
least  $9  billion  in  Superfund  monies. 
The  House  of  Representatives  will 
likely  approve  a  $10  billion  funding 
level.  Mr.  President,  I  have  worked 
with  the  Senator  from  California  on 
this  amendment  and  support  this  level 
of  funding.  I  commend  him  for  his 
concern  and  initiative  on  this  issue. 

Mr.  CRANSTON.  Let  me  say  at  this 
point,  Mr.  President,  that  I  have  dis- 
cussed this  amendment  and  the  Super- 
fund  needs  and  the  toxic  waste  threat 
to  our  country  with  a  great  many  Sen- 
ators. I  now  have  no  doubt  but  that  a 
majority  of  Senators,  taking  people  on 
both  sides  of  the  aisle,  know  that  we 
need  more  than  $7.5  billion,  more  than 
$10  billion,  to  clean  up  Superfund  sites 
and  will  be  spending  more  than  those 
sums  in  the  course  of  the  not  too  dis- 
tant future. 

However,  it  was  not  clear  that  a  ma- 
jority felt  that  it  would  be  wise  to 
have  an  amendment  calling  for  $10  bil- 
lion voted  upon  at  this  time  and  there- 
fore not  clear  that  a  majority,  even 
though  they  know  we  are  going  to 
need  the  money  and  need  it  rather 
soon,  would  be  prepared  to  vote  for 
the  amendment. 

For  that  reason  I  would  like  now  to 
discuss  the  funding  situation  with  the 
two  managers  of  the  bill  and  I  will 
start  with  my  friend  from  Texas,  since 
he  is  at  my  elbow. 

Mr.  BENTSEN.  I  would  say  to  my 
distinguished  friend  from  California, 


who  has  long  shown  his  interest  in 
trying  to  clean  up  these  toxic  waste 
sites  and  has  been  a  great  deal  of  help 
to  us  on  the  committee,  that  I  share 
his  concerns.  I  make  my  personal  com- 
mitment that,  as  we  develop  this  bill 
and  this  funding  issue  continues  to 
unfold  and  we  see  what  the  costs  are. 
if  additional  funds  are  necessary  to 
meet  this  challenge,  then  certainly  I 
would  support  more  funding.  But,  we 
cannot  project  at  this  point  exactly 
how  much  -that  would  be,  obviously.  I 
am  sympathetic  to  what  the  Senator  is 
trying  to  do  here  and  I  understand  the 
reasons  for  it. 

Mr.  CRANSTON.  I  appreciate  that 
very  much.  I  am  sure  the  Senator  is 
aware  that  the  Reagan  administration 
has  stated  it  will  take  more  than  $10 
billion  to  clean  up  the  hazardous 
waste  problems  we  face. 

Mr.  BENTSEN.  I  say  to  my  friend 
there  is  no  question  about  that.  We  all 
know  it  is  going  to  take  more  than 
that  amount  of  money  to  accomplish 
it.  The  question  will  be  how  fast  we 
can  get  on  with  the  job  and  do  it  effec- 
tively. And  I  am  very  hopeful  we  can 
do  it  much  faster  than  we  have  pro- 
jected. 

Mr.  CRANSTON.  I  appreciate  that 
very  much.  I  would  now  like  to,  ask 
the  distinguished  manager  of  the  bill 
if  he  would  respond  to  this  question. 
We  have  had  private  conversations 
and  I  would  just  like  to  get  on  the 
Record  what  I  believe  the  Senator 
feels— that  we  are  going  to  need  more 
than  $7.5  billion  and  more  than  $10 
billion  to  clean  up  the  hazardous 
waste  sites  that  are  a  threat  to  our 
country  in  so  many  ways.  The  only 
question  in  the  Senator's  mind  I 
gather  is  how  soon  we  will  have  to 
spend  the  funds  and  how  soon  we  can 
make  further  sums  available. 

Mr.  STAFFORD.  If  the  distin- 
guished Senator  will  yield,  I  would 
reply  that  I  agree  that  the  problem  is 
enormous,  that  the  expenditure  of 
sums  is  going  to  be  large  before  we 
have  completed  the  work  of  cleaning 
up  of  hazardous  waste  dumps  and 
toxic  spills  in  this  country.  Were  the 
economic  situation  of  the  Nation  such 
and  our  deficit  and  debt  structure 
such  that  we  could  do  it,  the  chairman 
of  the  Environment  and  Public  Works 
Committee  would  be  the  first  to  ask 
for  more  than  $:10  billion  in  each  of 
the    next    5    years.    But    I    am    con- 
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strained,  by  the  size  of  our  debt  and 
the  size  of  our  deficits  and  the  reali- 
ties of  what  can  be  done  this  year  and 
passed  and  signed  into  law,  to  the  $7.5 
billion  over  the  next  5  years. 

It  is  with  great  reluctance  that  I  am 
unable  at  this  time  to  join  in  a  larger 
sum  of  money.  I  just  hope  circum- 
stances will  occur  that  will  allow  me  to 
join  the  Senator  from  California  in 
seeking  larger  sums  to  more  expedi- 
tiously dispose  of  the  hazardous  waste 
problems  in  this  country  that  most  of 
our  citizens  want  taken  care  of  and 
want  it  done  as  quickly  as  possible. 

Mr.  CRANSTON.  I  appreciate  the 
comments  of  the  two  managers  of  the 
bill  very  much.  I  anticipate  that  the 
-needs  will  become  more  apparent  and 
the  opportunity  will  be  at  hand  before 
5  years  are  up  and  that  therefore  I 
will  be  back  and  I  hope  then. with  the 
Senators'  full  support  in  seeking  more 
funds  sooner  for  the  Superf und  clean- 
up. 

Mr.  STAFFORD.  I  think  we  can 
look  forward  to  that. 

Mr.  CRANSTON.  I  thank  the  Sena- 
tor very  much.  With  that  understand- 
ing, I  will  not  press  the  amendment 

Mrs.  HAWKINS.  Mr.  President,  I 
rise  in  strong  support  of  the  amend- 
ment by  the  Senator  from  California. 
In  the  &  years  since  Superf  und  was  au- 
thorized, the  Environmental  Protec- 
tion Agency  has  completed  action  on 
only  six  sites  listed  on  the  national 
priority  list.  Of  the  850  hazardous 
waste  sites  on  that  list,  EPA  has  not 
even  begun  cleanup  on  over  80  per- 
cent. Superf  und  was  enacted  in  order 
to  respond  to  emergencies.  Is  It  not 
about  time  that  we  give  EPA  the  tools 
it  needs  to  carry  out  its  task? 

Nothing  infuriates  me  more  than 
EPA's  statements,  as  wrongheaded  as 
they  are  consistent,  that  the  Agency 
does  not  need  more  than  $1  billion  a 
year,  indeed  that  it  could  not  spend 
more  than  that  amount  if  it  wanted 
to.  The  Sierra  Club,  after  interviewing 
the  people  who  actually  administer 
the  Superfund  Program  in  the  field, 
found  that  despite  the  statements  of 
OMB's  hatchetmen,  EPA  could  move 
quickly  and  efficiently  to  clean  up  haz- 
ardous waste  sites  if  it  had  the  money. 

My  own  State  illustrates  the  urgen- 
cy of  this  matter.  Florida  relies  almost 
entirely  on  aquifers  to  supply  its 
drinking  water.  Most  of  its  aquifers 
lie  close  to  the  surface  and  could  easily 
be  contaminated  by  a  leaking  waste 


site.  Many  of  them  already  have;  $10 
billion  dollars  is  not  a  small  sum  of 
money.  I  assure  you,  though,  that  it 
will  seem  like  pennies  if  we  are  faced 
with  the  problem  of  purifying  our  su- 
plies  of  drinking  water,  an  enormously 
expensive  undertaking. 

I  do  not  take  lightly  a  vote  to  insti- 
tute a  broad-based  tax.  I  think  it  is 
safe  to  say  that  no  one  has  stood  the 
line  against  tax  increases  more  stead- 
fastly than  I.  The  danger  to  our  envi- 
ronment is  so  great  that  I  must  reluc- 
tantly agree  to  the  broad-based  tax. 
No  one,  including  the  administration, 
has  been  able  to  devise  a  better  or 
fairer  method  of  supplying  the  levels 
of  funding  we  need  for  Superfund. 

It  would  be  the  worst  kind  of  fiscal 
irresponsibility  to  take  the  money  out 
of  general  revenues  or  borrowing  au- 
thority. Who  would  pay  the  tax  for 
that?  That  is  the  real  "hidden  tax." 
The  same  could  be  said  for  the  waste- 
end  tax.  The  waste-end  proposals 
floating  around  are  so  ambiguous  that 
no  one  really  knows  what  the  effect 
would  be.  By  my  book,  that  is  a 
"hidden  tax." 

The  Environmental  Protection 
Agency  has  admitted  that  it  will  take 
at  least  $10  billion,  and  probably  far 
more,  to  clean  up  the  sites  on  the  na- 
tional priority  list.  The  Office  of  Tech- 
nology Assessment  has  put  the  figure 
at  closer  to  $100  billion.  I  urge  my  col- 
leagues to  provide  EPA  with  the  fund- 
ing it  clearly  needs. 

Mr.  LAUTENBERO.  Mr.  President, 
it  is  urgent  that  the  Senate  pass  the 
Superfund  authorization  before  the 
end  of  this  fiscal  year  and  I  am  glad  to 
see  that  we  are  finally  making  some 
progress. 

But  passing  this  bill  is  only  half  of 
the  job.  Once  we  have  an  authoriza- 
tion in  place,  we  have  to  make  sure 
that  the  necessary  funds  are  appropri- 
ated without  delay.  As  you  know,  both 
the  House  and  Senate  Appropriations 
Committees  deferred  action  on  the  Su- 
perfund appropriation  in  the  RTJD-in- 
dependent  agencies  appropriation  bill 
(H.R.  3038)  pending  passage  of  author- 
izing legislation. 

Once  this  authorizing  bill  is  passed  it 
is  important  that  we  move  as  quickly 
as  possible  to  include  funds  for  the  Su- 
perfund Program  in  the  HUD  appro- 
priations bill.  The  bill  has  been  report- 
ed and  is  on  the  calendar  awaiting 
Senate  action.  I  would  hope  that  it 
could  be  brought  to  the  floor  without 
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delay. 

It  is  Imperative  that  we  add  the  ap- 
propriation needed  to  assure  that  the 
resources  of  the  Superfund  are  made 
available  as  promptly  as  possible. 

I  see  the  distinguished  ranking  mi- 
nority member  of  the  HUD-Independ- 
ent  Agencies  Subcommittee  is  on  the 
floor.  Would  the  Senator  from  Ver- 
mont tell  us  what  the  likely  schedule 
is  for  the  HUD  appropriation  bill  and 
whether  or  not  it  is  likely  that  the 
funding  for  the  Superfund  Program 
will  be  included  in  the  1986  bill. 

Mr.  LEAHY.  In  our  committee 
report  we  noted  that  although  the 
committee  deferred  funding,  "•  *  *  it 
continues  to  strongly  support  the  pro- 
gram." The  budget  resolution  already 
assumes  that  the  Superfund  will  be  re- 
authorized and  funded  in  this  bill.  If 
the  Superfund  authorization  passes 
the  Senate,  I  intend  to  offer  an 
amendment  to  fund  Superfund  in  the 
1986  appropriation  bilL  I  will  be  work- 
ing with  the  chairman  to  see  if  this. 
can  be  a  bipartisan  effort.  I  very  much 
appreciate  the  Senator  from  New 
Jersey  bringing  this  matter  to  the  Sen- 
ate's attention.  He  has  been  a  leader 
on  this  issue  in  both  the  Environment 
and  Public  Work  and  in  the  Appro- 
priations Committees.  I  would  look 
forward  to  making  this  a  joint  effort 
with  the  Senator  from  New  Jersey. 

Mr.  LAUTENBERG.  I  am  glad  to 
know  that  the  distinguished  banking 
member,  Mr.  Leahy,  concurs  on  the 
urgency  of  action  on  this  matter.  I  will 
be  pleased  to  join  with  him  in  working 
to  get  an  amendment  adding  Super- 
fund  to  the  bill  adopted.  I  would  wel- 
come the  opportunity  to  cosponsor  his 
amendment  and  I  share  his  aim  of 
making  this  an  entirely  bipartisan 
effort— the  health  and  safety  of  our 
people  Is  not  a  partisan  issue. 

AMENDMENT  NO.  66a 

(Purpose:  To  amend  the  Solid  Waste  Dispos- 
al Act  to  clarify  the  jurisdiction  of  the  En- 
vironmental Protection  Agency  over  the 
regulation  of  hazardous  waste  mixed  with 
radioactive  materials  at  Department  of 
Energy  Atomic  Energy  Act  facilities) 
Mr.  GLENN.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Ohio  [Mr.  Glenn]  pro- 
poses an  amendment  numbered  662. 


Mr.  GLENN.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  reads  as  follows: 

At  the  end  of  title  I  add  the  following  new 
section: 

REGULATION  OF  MIXED  HAZARDOUS  WASTE 

Sec.  .  (a)  Findings.— The  Congress  finds 
that— 

(1)  the  generation,  transportation,  treat- 
ment, and  storage  of  hazardous  waste  mixed 
with  radioactive  material  poses  potential 
hazards  to  public  health  and  safety  unless 
carefully  planned  and  managed: 

(2)  the  Department  of  Energy's  Atomic 
Energy  Act  facilities  are  real  or  potential 
producers  of  such  hazardous  waste  mixed 
with  radioactive  material:  and 

(3)  the  authority  of  the  Environmental 
Protection  Agency  to  regulate  the  disposal 
of  hazardous  waste  mixed  with  radioactive 
material  at  the  Department  of  Energy's 
Atomic  Energy  Act  facilities  should  be  clari- 
fied. 

(b)  Purpose.— The  purpose  of  this  section 
is  to  clarify  the  intent  of  Congress  that  the 
generation,  transportation,  treatment,  and 
storage  of  hazardous  waste  mixed  with  ra- 
dioactive material  is  subject  to  the  Solid 
Waste  Disposal  Act,  and  that  the  disposal  of 
hazardous  waste  mixed  with  radioactive  ma- 
terial at  Department  of  Energy  Atomic 
Energy  Act  facilities,  and  at  other  facilities 
not  licensed  for  the  disposal  of  radioactive 
materials,  is  also  subject  to  such  Act. 

(c)  Clarifying  Amendment  to  Defini- 
tions of  Solid  Waste  and  Hazardous 
WASTE.-Section  1004(27)  of  the  Solid  Waste 
Disposal  Act  is  amended— 

(1)  by  inserting  "(A)"  after  "(27)": 

(2)  by  striking  out  ",  or  source,  special  nu- 
clear, or  byproduct  material  as  defined  by 
the  Atomic  Energy  Act  of.  1954,  as  amended 
(68  Stat.  923)";  and 

(3)  by  adding  at  the  end  thereof  the  fol- 
lowing new  subparagraphs: 

"(B)  Except  as  otherwise  provided  in  sub- 
paragraph (C),  the  term  'solid  waste'  does 
not  include  source,  special  nuclear,  or  by- 
product materials  as  defined  in  section  11  of 
the  Atomic  Energy  Act  of  1954  (42  U.S.C. 
2014). 

"(C)  The  terms  'solid  waste'  and  'hazard- 
ous waste'  shall  each  include  mateials  de- 
scribed in  subparagraph  (B)  when— 

"(i)  such  materials  are  part  of  any  mix- 
ture or  combination,  if  the  other  constitu- 
ent part  of  such  mixture  or  combination  is  a 
'hazardous  waste*  within  the  meaning  of 
paragraph  (5),  and 

"(ii)  such  materials  (I)  are  in  the  stage  of 
generation,  transportation,  storage,  or  treat- 
ment, or  (II)  are  disposed  of  at  an  Atomic 
Energy  Act  facility  of  the  Department  of 
Energy  or  other  unlicensed  location: 
except  that,  this  subparagraph  shall  not 
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apply  to  wastes  disposed  of  at  a  'repository' 
as  defined  in  section  2(18)  of  the  Nuclear 
Waste  Poliey  Act  of  1982  (42  U.S.C. 
10101(18).)". 

(d)  Applicability  of  Amendments.— (1) 
This  section  and  the  amendments  made 
thereby  are  clarifying  in  nature  with  re- 
spect to  the  purpose  stated  in  subsection 
(b),  and  shall  not  be  construed  as  altering 
the  intent  of  Congress  as  to  whether  the 
Solid  Waste  Disposal  Act,  as  in  effect  prior 
to  the  amendments  made  by  this  section, 
applies  to  mixtures  and  combinations  of 
hazardous  wastes  which  contain  radioactive 
material  which  are  disposed  of  at  facilities 
licensed  by  a  State  or  by  the  Nuclear  Regu- 
latory Commission,  or  as  altering  the  appli- 
cability of  any  standards  or  requirements 
issued  pursuant  to  the  Solid  Waste  Disposal 
Act. 

(2)  Nothing  in  this  section  shall  be  con- 
strued to  affect,  modify,  or  amend  the  Ura- 
nium Mill  Tailings  Radiation  Control  Act  of 
1978. 

Mr.  GLENN.  Mr.  President,  I  rise  to 
offer  an  amendment  to  S.  51,  the  Su- 
perfund  Improvement  Act  of  1985. 
This  amendment  is  based  on  a  bill  I  in- 
troduced in  April  1985,  S.  892,  "The 
Mixed  Hazardous  Waste  Amendment 
Act  of  1985." 

The  primary  purpose  of  this  legisla- 
tion is  to  clarify  the  intent  of  Congress 
that  the  generation,  transportation, 
treatment,  and  storage  of  hazardous 
waste  mixed  with  radioactive  materials 
is  subject  to  the  Solid  Waste  Disposal 
Act.  In  particular,  the  amendment 
clarifies  the  intent  of  Congress  that 
the  disposal  of  hazardous  waste  mixed 
with  radioactive  materials  at  Depart- 
ment Of  Energy  Atomic  Energy  Act  fa- 
cilities, and  at  other  facilities  not  li- 
censed for  the  disposal  of  radioactive 
materials  is  subject  to  the  Solid  Waste 
Disposal  Act. 

Mr.  President,  I  am  aware  that  the 
Environment  and  Public  Works  Com- 
mittee has  attempted  to  deal  with  the 
general  issue  of  mixed  waste  regula- 
tor, and  that  there  have  been  difficul- 
ties in  resolving  the  Question  of 
Agency  Jurisdiction,  particularly  with 

respect  to  NRC  licensed  facilities.  This 
amendment  avoids  this  problem  by 
specifically  dealing  only  with  DOE 
Atomic  Energy  Act  facilities  and  by 
being  specifically  neutral  on  the  regu- 
lation of  the  disposal  of  hazardous 
waste  at  State-licensed  or  NRC-li- 
censed  facilities. 

The  amendment  is  needed  because 
some  officials  in  the  Department  of 
Energy  have  indicated  that  there  is;  in 
their  view,  some  ambiguity  in  the  leg- 
islative history  of  RCRA  as  far  as  the 


regulation  of  mixed  hazardous  waste 
at  DOE  defense  sites.  I  do  not  believe 
Congress  intended  any  ambiguities  in 
this  area,  and  so  I  am  introducing  this 
amendment. 

The  need  to  clarify  this  regulatory 
authority  has  been  graphically  illus- 
trated by  the  recent  series  of  events  at 
the  Feed  Materials  Production  Center 
in  Pernald,  OH.  The  Fernald  plant 
which  manufactures  uranium  billets- 
metal  ingots,  for  our  nuclear  produc- 
tion reactors,  was  constructed  in  1951 
and  became  fully  operational  in  1954. 
Owned  by  DOE,  the  Fernald  facility  is 
one  of  a  number  of  plants  throughout 
the  United  States  owned  by  the  Gov- 
ernment and  operated  under  contract. 

Documents  released  by  the  contrac- 
tor. National  Lead  of  Ohio  [NLO]  and 
DOE  show  that  an  estimated  5  million 
kilograms  of  uranium  and  mixed 
wastes  have  been  buried  on  the  Fer- 
nald plant  property  in  rubber  or  clay 
lined  pits  on  the  1,050  acre  site.  Al- 
though the  lining  of  the  pits  is  de- 
signed to  prevent  leakage,  unusually 
high  concentrations  of  uranium  have 
been  found  in  wells  south  of  the  plant. 
In  addition  to  the  storage  pits,  there 
are  drums  of  hazardous  waste  on  site. 
Some  of  the  drums  have  leaked  haz- 
ardous waste  into  a  nearly  storm 
sewer.  While  this  situation  has  been 
corrected,  no  action  was  taken  by  DOE 
until  EPA  discovered  the  situation 
during  a  routine  inspection  under 
RCRA.  More  appalling  still  is  the  fact 
that  DOE  has  been  monitoring  well 
water  off-site  only  since  1981. 

Unfortunately,  the  situation  at  Fer- 
nald is  not  unique  for  these  facilities. 
DOE's  preferred  method  for  disposing 
of  this  waste  has  been  to  dump  solid 
hazardous  and  mixed  waste  into  open 
trenches  or  burial  grounds.  In  1983, 
seepage  ponds  at  DOE's  Oak  Ridge, 
TN,  facility  were  found  to  be  leaking 
metal  plating  wastes,  acids  and  organic 
solvents  into  groundwater  at  a  rate  of 
4.7  million  gallons  per  year.  Evidence 
of  similar  contamination  has  surfaced 
at  other  major  DOE  facilities  such  as 
the  Savannah  River  plant  in  Aiken, 
SC. 

For  this  reason  I  have  requested 
GAO  to  investigate  eight  separate 
plants  around  the  country.  That  inves- 
tigation is  underway  now  and  we  are 
expecting  a  report  on  this  by  very 
early  next  year. 

The  bill  before  us,  SSI,  addresses  the 
cleanup     industrial    sites.     However, 
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there  are  also  a  significant  number  of 
Government-operated  sites  that  face 

environmental  threats  and  should  be 
addressed. 

I  believe  that  the  Secretary  of 
Energy  and  other  applicable  Federal 
agencies  should  request  an  adequate 
funding  level  in  their  appropriations 
to  clean  up  sites  that  threaten  human 
health  and  the  environment.  The  Gov- 
ernment has  the  responsibility  to 
clean  up  sites  it  owns  just  as  industry 
is  called  up  to  pay  for  its  contribution. 

Mr.  President,  I  urge  DOE  as  they 
read  the  Record  of  our  debate  to  make 
certain  next  year's  budget  request  con- 
tains an  adequate  funding  for  this 
cleanup.  Examples  of  DOE  sites  in 
this  category  are,  for  instance,  Savan- 
nah River,  SC,  Oak  Ridge,  TN;  Rocky 
Flats  in  Colorado;  and  Hanford  in 
Washington.  I  am  pleased  to  see  new 
awareness  of  this  problem  and  to  see 
that  the  Secretary  of  Energy.  Mr. 
Harrington  recently  announced  that 
he  is  appointing  a  new  Assistant 
Secretary  for  Environment  Safety  and 
Health  to  investigate  into  this  situa- 
tion. I  urge  the  Secretary  of  Energy  to 
ensure  that  this  new  position  carries 
the  necessary  authority  to  aggressive- 
ly cleanup  sites  and  to  present  the  cre- 
ation of  new  sites. 

Mr.  President,  I  further  believe  that 
this  amendment  will  be  a  significant 
step  forward  in  correcting  a  number  of 
problems  which  currently  exist  in 
America  as  nuclear  facilities— prob- 
lems that  have  developed  both  because 
we  were  not  as  sensitive  as  we  should 
have  been  on  the  issue  of  health  and 
safety  and  because  DOE  in  the  past 
with  20-20  hindsight  being  what  it  is 
was  over-zealous  in  encouraging  nucle- 
ar production  and  under-zealous— not 
zealous  enough— in  demanding  envi- 
ronmental protection. 

As  a  society  we  know  better.  There- 
fore, although  plants  like  Fernald  are 
essential  to  the  security  of  our  country 
we  must  see  to  it  that  the  cost  of  that 
security  does  not  include  the  health  of 
our  people. 

So  I  urge  support  for  this  amend- 
ment. 

Mr.  President,  I  would  appreciate 
any  comment  that  the  distinguished 
floor  managers  of  the  bill  might  have. 

Mr.  STAFFORD.  I  would  like  to 
commend  my  colleague  from  Ohio  for 
this  initiative,  which  is  carefully  craft- 
ed to  try  to  avoid  some  very  conten- 


tious issues  that  have  plagued  the 
committee  and  the  Senate  in  the  past. 
Unfortunately,  the  issue  of  mixed  haz- 
ardous wastes  at  Department  of 
Energy  sites  cannot  be  separated  en- 
tirely from  the  more  general  issue  of 
mixed  waste  regulation.  I  believe  the 
chairman  of  the  Environmental  Pollu- 
tion Subcommittee,  which  has  juris- 
diction over  the  Solid  Waste  Disposal 
Act,  would  agree. 

Mr.  CHAFEE.  I  agree  with  the  dis- 
tinguished Jfloor  manager,  and  I  wish 
to  commend  the  senior  Senator  from 
Ohio  for  his  amendment.  We  are  close- 
ly monitoring  the  activities  of  the 
agencies  involved  in  this  comolex 
issue,  as  I  know  my  distinguished  col- 
leage  from  Wyoming,  who  chain  the 
Nuclear  Regulation  Subcommittee,  is 
also  doing.  * 

Mr.  SIMPSON.  As*my  distinguished 
colleague  from  Rhode  Island  is  aware, 
the  issue  of  mixed  wastes  at  NRC-li- 
censed  facilities  is  a  difficult  issue  we 
have  grappled  with  repeatedly  in  the 
past.  I  have  reviewed  the  amendment 
of  the  senior  Senator  from  Ohio  and 
appreciate  that  he  has  attempted  to 
address  only  the  DOE  aspects  of  this 
issue.  As  our  esteemed  floor  manager 
has  suggested,  however,  it  is  difficult 
to  divorce  the  DOE  facilities  from  the 
rest  of  the  mixed  waste  issue. 

Mr.  GLENN.  I  would  like  to  ask  the 
chairman  of  the  Environmental  Pollu- 
tion Subcommittee  if  he  plans  on  re- 
viewing this  issue  in  the  future,  and 
whether  this  legislation  would  be  con- 
sidered in  a  hearing. 

Mr.  CHAFEE.  Unless  the  agencies 
resolve  this  issue,  we  will  address  it  in 
a  hearing  during  the  next  session.  I 
would  be  pleased  to  have  the  senior 
Senator  from  Ohio  testify  on  this  pro- 
posal at  such  a  hearing.  I  would  also 
be  pleased  to  have  the  participation  of 
the  Senator  from  Wyoming. 

Mr.  SIMPSON.  I  would  be  happy  to 
continue  working  with  my  colleagues 
to  try  to  develop  an  amicable  resolu- 
tion to  this  issue. 

Mr.  GLENN.  I  appreciate  the  inter- 
est expressed  by  my  colleagues  from 
Rhode  Island  and  Wyoming  and  look 
forward  to  the  opportunity  to  appear 
before  the  Environmental  Pollution 
Subcommittee. 

We  agree  that  we  will  have  hearings 
on  this  next  year,  and  trying  to  work 
out  what  has  been  impossible  for  the 
committee  to  resolve  in  its  previous  ef- 
forts. 
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With  that  beta*  the  understanding. 
Mr.  President,  I  ask  unanimous  con- 
sent to  withdraw  my  amendment. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  (No.  662)  was  with- 
drawn. 

Mr.  BENTSEN.  I  say  to  the  Senator 
from  Ohio  that  managing  for  the  mi- 
nority I  am  pleased  to  anticipate  any 
colloquy,  and  with  the  agreement  of 
the  distinguished  chairman,  of  course, 
the  hearings. 

Mr.  GLENN.  Mr.  President,  I  yield 
the  floor. 

Mr.  STAFFORD.  Mr.  President,  I 
am  advised  that  the  able  Senator  from 
South  Carolina,  the  chairman  of  the 
Judiciary  Committee  and  the  Presi- 
dent pro  tempore  of  this  body,  will 
shortly  be  available  to  us.  I  will  pro- 
ceed to  describe  an  amendment  which 
I  will  propose  for  him,  myself,  and 
others  to  S.  51. 


'  NO.  «63 

(Purpose:  To  amend  the  contribution  and 
review  provtsons.  to  make  technical  cor- 
rections, and  for  other  purposes) 
Mr.  STAFFORD.   Mr.   President.  I 
send  a  series  of  technical  amendments 
to  the  desk  and  ask  for  their  immedi- 
ate consideration. 

The  PR3BHDING  OFFICER  <Mr. 
Nickub).  The  clerk  will  report. 
The  legislative  clerk  read  as  follows 
The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  himself,  Mr.  Thubmowd.  Mr. 
Hatch.  Mr.  East.  Mr.  McComnxi,  Mr. 
Laxalt.  Mr.  DsCoMCllit,  Mr.  Simpson,  Mr. 
Denton,  Mr.  Specter,  Mr.  Heplin,  Mr.  Ma- 
thias,  and  Mr.  Grassixy,  propose  an 
amendment  numbered  663. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
On  page  91,  strike  out  lines  5  through  10 
and  Insert  in  lieu,  thereof  the  following: 

'•(1X1)  Any  person  may  seek  contribution 
from  any  other  person  who  is  liable  or  po- 
tentially liable  under  subsection  (a),  during 
or  following  any  civil  action  under  section 
106  or  under  such  subsection  (a).  Such 
claims  shall  be  brought  in  accordance  with 
section  113  and  the  Federal  Rules  of  Civil 
Procedure,  and  shall  be  governed  by  Federal 
law.  Nothing  in  this  subsection  shall  dimin- 
ish the  right  of  any  person  to  bring  an 
action  for  contribution  or  indemnification 
in  the  absence  of  a  civil  action  under  section 
106  or  this  section.". 
On  pace  91,  line  20.  strike  out  "(3r  and 


insert  in  lieu  thereof  "C2>". 

On  page  01.  line  23.  strike  out  "under 
paragraph  (2)  of  this  subsection". 

On  page  92.  line  4.  strike  out  "(4)"  and 
insert  in  lieu  thereof  "(3)". 

On  page  92,  line  8.  strike  out  "for  the  re- 
mainder of  the  relief  sought". 

On  page  92.  line  14,  strike  out  "a  State 
or". 

On  page  02,  line  16.  after  "United  States" 
insert  "or  the  State". 

On  page  02,  line  18.  after  "113"  insert  ", 
and  shall  be  governed  by  Federal  law". 

On  page  105,  lines  7  and  8.  strike  out  "Ad- 
ministrative Office  of  the  United  States 
courts"  and  insert  in  lieu  thereof  "judicial 
panel  on  multidistrict  litigation  authorized 
by  section  1407  of  title  28,  United  States 
Code". 

On  page  105,  line  15.  strike  out  "Adminis- 
trative Office"  and  insert  in  lieu  thereof 
"judicial  panel  on  multidistrict  litigation". 

On  page  106,  lines  7  and  8,  strike  out  "Ad- 
ministrative Office"  and  insert  in  lieu  there- 
of "judicial  panel  on  multidistrict  litiga- 
tion". 

On  page  106.  line  24.  insert  "(b)"  after 
"104". 

On  page  107,  line  2,  insert  "(b)"  after  "104". 

On  page  107,  line  8,  strike  out  "only  objec- 
tion" and  insert  in  lieu  thereof  "objections". 

On  page  107,  line  10.  strike  out  "107" 
strike  out  through  "comment"  on  line  12 
and  insert  in  lieu  thereof  the  following: 
"must  be  based  upon  the  comments  received 
and  the  evidence  contained  in  the  record". 

On  page  107.  line  14.  after  "unless"  insert 
"the  objecting  party  can  demonstrate,  on 
the  administrative  record,  that". 

On  page  107,  lines  14  and  15.  strike  out 
"arbitrary  and  capricious  or"  and  insert  in 
lieu  thereof  "not  reasonably  justified  under 
the  criteria  set  forth  in  the  national  contin- 
gency plan,  including  the  cost  effectiveness 
of  such  action,  or  that  the  decision  was,". 

On  page  107,  line  17.  strike  out  "arbitary 
and  capricious  or"  and  Insert  in  lieu  thereof 
"not  reasonably  Justified  under  the  criteria 
set  forth  in  the  national  contingency  plan, 
including  the  cost  effectiveness  of  such 
action,  or  that  the  decision  was". 

On  page  107.  line  18.  after  the  word 
"award"  insert  "only". 

On  page  107.  line  28.  strike  out  the  closing 
quotation  mark  and  the  final  period. 

On  page  107.  after  line  25,  insert  the  fol- 
lowing: 

-  "(h)  The  President  shall  promulgate  regu- 
lations In  accordance  with  chapter  5  of  title 
6.  United  States  Code,  commonly  known  as 
the  Administrative  Procedure  Act,  establish- 
ing procedures  for  the  appropriate  partici- 
pation of  interested  persons  in  the  develop- 
ment of  the  administrative  record  on  which 
judicial  review  of  the  response  actions  will 
be  based.  For  remedial  actions,  such  regula- 
tions shall  include  procedures  for  providing, 
before  adoption  of  any  plan  for  remedial 
action  to  be  undertaken  by  the  United 
States  or  a  State  or  any  other  person  under 
section  104  or  section  106  of  this  Act- 
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"(l)  notice  to  potentially  affected  persons 
and  the  public,  which  shall  be  accompanied 
by  a  brief  analysis  of  the  plan  and  alterna- 
tive plana  that  were  considered; 

"(2)  a  reasonable  opportunity  to  comment 
and  provide  Information  regarding  the  plan; 

"(3)  an  opportunity  for  a  public  meeting 
In  the  affected  area; 

"(4)  a  response  to  each  of  the  significant 
comments,  criticisms,  and  new  data  submit- 
ted in  written  or  oral  presentations  under 
such  procedures;  and 

"(6)  agency  support  for  the  basis  and  pur- 
pose of  the  selected  action. 
The  administrative  record  shall  Include  the 
items  developed  and  received  pursuant  to 
the  procedures  established  under  tills  sub- 
section.". 

On  page  108,  strike  out  lues  1  through  3. 
and  Insert  in  lieu  thereof  the  following: 

<c)  Section  106(b)  of  such  Act  to  amended 
by- 

(1)  inserting  "(1)"  after  "<b)M: 

< 2)  striking  out  "who  willfully"  and  Insert- 
ing In  lieu  thereof  "who,  without  sufficient 
cause,  willfully";  and 

<8)  adding  at  the  end  thereof  the  follow- 
ing new  paragraph:  = 

On  page  108.  line  25,.  beginning  with  "issu- 
ing" strike  out  through  "capricious  or*'  on 
line  1,  page  109,  and  insert  in  lieu  thereof 
"selecting  the  response  action  ordered  was 
not  reasonably  justified  under  the  criteria 
set  forth  in  the  national  contingency  plan, 
including  the  requirement  for  cost  effective- 
ness of  such  action,  or  was". 

On  page  109.  line  2.  strike  out  ''may'*  and 
insert  in  lieu  thereof  "shall". 

On  page  109,  line  4.  strike  out  "arbitrary 
and  capricious  or"  and  insert  In  lieu  thereof 
"not  reasonably  justified  under  the  criteria 
set  forth  in  the  national  contingency  plan, 
including  the  requirement  for  cost  effective- 
ness of  such  action,  or  was". 

Mr.  STAFFORD.  Mr.  President,  on 
behalf  of  myself  and  the  chairman  of 
the  Committee  on  Judiciary,  Senator 
Thurmond,  I  am  offering  a  series  of 
amendments  designed  to  clarify  and 
improve  upon  provisions  contained  in 
S.  51  as  reported  from  the  Committee 
on  Environment  and  Public  Works. 

In  my  opening  statement,  I  alluded 
to  the  fact  that  S.  51  was  considered 
by  three  committees  of  the  Senate. 
One  of  those  three  was  the  Committee 
on  Judiiciary,  to  which  the  bill  was  re- 
ferred on  a  time-limited  basis.  Al- 
though the  committee  itself  did  not 
have  sufficient  time  to  develop  any 
formal  amendments  to  S.  51  prior  to 
the  expiration  of  the  18-day  referral. 
Senator  Thurmond,  myself,  and  other 
interested  Members  continued  to  work 
together  and  with  the  administration 
to  improve  S.  51  in  a  number  of  areas. 
The  result  is  a  number  of  amendments 
cosponsored   by   several   members  of 


the  Judiciary  Committee  which  I  be- 
lieve deserve  the  support  of  the  full 
Senate.  These  amendments  are  as  fol- 
lows: i  _     H_ 

CONTRIBUTION  AND  PASTIES  TO  LITIGATION 

This  amendment  removes  any  doubt 
as  to  the  right  of  contribution  on  the 
part  of  any  person  involved  in  an 
action  under  the  Comprehensive  Envi- 
ronmental Response,  Compensation, 
and  Liability  Act  of  1980:  those  poten- 
tially liable  under*  CERCLA;  those 
held  liable  in  a  suit  by  EPA,  a  State  or 
a  private  party  under  CERCLA;  or, 
those  who  settle  with  EPA,  the  State 
or  a  private  party.  The  amendment  is 
necessary  because  the  Supreme  Court, 
in  recent  decisions,  has  refused  to 
imply  a  right  of  contribution  under 
other  statutes  unless  expressly  stated. 
These  decisions  could  create  doubt  re- 
garding the  existence  of  a  right  of  con- 
tribution under  the  Comprehensive 
Environmental  Response,  Compensa- 
tion, and  Liability  Act,  despite  several 
recent  district  court  cases  correctly 
confirming  that  we  intended  the  law 
to  confer  such  a  right. 

S.  51,  as  reported  by  the  Environ- 
ment and  Public  Works  Committee, 
could  have  been  read  to  preclude  join- 
der of  third-party  defendants  to  the 
enforcement  case  in  chief.  While  trial 
of  contribution  issues  may  be  delayed 
to  assure  prompt  and  effective  re- 
sponse, any  defendant  in  a  Govern- 
ment enforcement  action  under 
CERCLA  nevertheless  should  be  enti- 
tled to  file  a  claim  for  contribution 
against  others,  including  defendants 
and  third-party  defendants,  as  soon  as 
the  enforcement  action  has  been 
brought.  Such  private  party  actions 
should  encourage  additional  parties  to 
come  forward  and  join  in  settlement 
discussions  with  the  Government. 

The  amendment  permits  the  timing 
and  procedure  for  such  contribution 
claims  to  be  governed  by  the  Federal 
Rules  of  Civil  Procedure.  As  a  general 
rule,  private  party  cleanup  will  occur 
more  quickly  if  the  courts  first  resolve 
issues  of  liability  and  remedies  con- 
cerning the  original  defendants,  leav- 
ing questions  of  apportionment  until 
after  the  Government's  action  has 
been  completed.  Nonetheless,  consist- 
ent with  the  Federal  Rules  of  Civil 
Procedure,  these  decisions  are  left  to 
the  discretion  of  the  court. 

In  terms  of  encouraging  prompt  and 
effective  action,  an  important  provi- 
sion of  S.  51  is  the  proposal  to  add  a 
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new  paragraph  107(1  X3>  to  provide 
contribution  protection  to  parties  who 
settle  with  the  United  States  or  a 
State  in  good  faith.  The  proposed  new 
paragraph  provides  that,  where  a 
party  has  entered  into  a  judicially  ap- 
proved good  faith  settlement  with  the 
United  States  or  a  State,  no  other  re- 
sponsible or  potentially  responsible 
party  may  seek  contribution  from  the 
settling  party.  This  protection  at- 
taches only  to  matters  that  the  set- 
tling party  has  resolved  with  the 
United  States  or  a  State. 

Thus,  in  cases  of  partial  settlements 
where,  for  example,  a  party  has  set- 
tled with  the  United  States  or  a  State 
for  a  surface  cleanup,  the  settling 
party  shall  not  be  subject  to  any  con- 
tribution claim  for  the  surface  cleanup 
by  any  party.  The  settlor  may,  howev- 
er, remain  liable  in  such  instances  for 
other  cleanup  action  or  costs  not  ad- 
dressed by  the  settlement  such  as,  in 
this  example,  a  subsurface  cleanup. 

Also,  where  the  United  States  or  a 
State  has  secured  a  partial  settlement, 
it  may  seek  relief  for  any  of  the  re- 
maining response  action  or  costs  for 
which  the  nonsettlors  are  liable.  Simi- 
larly, a  settlor  may  also  maintain  a 
contribution  action  against  nonsettlors 
regarding  the  portion  of  the  response 
action  or  costs  to  which  the  settlor  has 
agreed. 

There  is  also  one  technical  change  to 
avoid  confusion.  S.  51  expressly  pro- 
vides in  section  126(1X3)  that  the  non- 
settlor's  liability  to  the  United  States 
or  a  State  will  be  reduced  by  the 
amount  of  settlement.  Therefore  it  is 
unnecessary  to  repeat  the  phrase  "for 
the  remainder  of  the  relief  sought,"  in 
section  126(4).  To  do  so  would  be  re- 
dundant and,  therefore,  surplusage. 

The  United  States  rights  under  this 
section  are  not  superior  to  the  rights 
of  the  States.  Accordingly,  section 
126(4)  is  revised  to  provide  that  nei- 
ther the  rights  of  the  United  States 
nor  the  rights  of  a  State  under  this 
section  are  superior  to  the  other. 

PREENFORCElf  EHT  REVIEW 

As  reported  by  the  Committee  on 
Environment  and  Public  Works,  sec- 
tion 133  of  S.  51  provides  that  the 
United  States  or  a  State  is  entitled  to 
recover  Government  response  costs 
under  section  107  of  CERCLA  unless  a 
court  determines  that  the  response 
action  was  arbitrary,  capricious,  or 
otherwise  not  in  accordance  with  law. 
Similarly,  the  reported  bill  provides 


that  a  party  who  has  undertaken  a  re- 
sponse action  pursuant  to  an  order 
issued  by  the  Administrator  of  the  En- 
vironmental Protection  Agency  under 
section  106  of  CERCLA  may  obtain  re- 
imbursement from  the  fund  for  that 
portion  of  the  required  response 
action  that  a  court  later  determines 
was  arbitrary  and  capricious. 

The  cosponsors  believe  that  courts 
should  engage  in  a  searching  and  care- 
ful re  view,  of  Government  response  ac- 
tions and  administrative  orders.  Such 
review  should  occur  both  where  the 
Government  is  seeking  to  secure  a  re- 
sponse through  an  injunction  or  to  re- 
cover its  costs  of  response,  and  where 
a  party  who  has  complied  with  an  ad- 
ministrative order  under  section  106  is 
suing  for  reimbursement  from  the 
fund. 

To  ensure  a  searching  and  careful 
rexiew  of  Government  response  ac- 
tions and  orders,  the  following  stand- 
ard of  review  should  be  substituted  for 
the  arbitrary  and  capricious  standard 
set  forth  in  S.  51. 

This  standard  confirms  that  re- 
sponse actions  will  be  explicitly  tested 
under  the  criteria  set  forth  in  the  na- 
tional contingency  plan  [NCP],  includ- 
ing but  not  limited  to  a  requirement 
that  the  selected  action  be  cost  effec- 
tive. The  cosponsors  understand  that, 
in  accordance  with  section  105(7)  of 
CERCLA,  the  NCP  must  include  a 
means  of  "assuring  that  remedial 
action  measures  are  cost  effective," 
and  that  the  NCP  so  provides. 

However,  it  is  intended  that  a  court 
review  not  only  the  means  of  assuring 
cost  effectiveness  but,  in  fact,  whether 
the  action  selected  was  reasonably  jus- 
tified as  cost  effective. 

Cost  effectiveness  also  must  be  con- 
sidered when  the  Government  under- 
takes an  action  as  contemplated  in  sec- 
tion 108  of  S.  51  which  provides  that 
the  President  may  continue  a  response 
action  where  such  response  action  "is 
appropriate  and  consistent  with  per- 
manent remedy." 

Government  response  action,  includ- 
ing actions  contained  in  an  administra- 
tive order  issued  under  section  106, 
will  not  be  upheld  to  the  extent  that 
an  objecting  party  can  demonstrate, 
on  the  administrative  record,  that  the 
response  action  or  a  portion  thereof 
was  not  reasonably  justified  under  the 
criteria  set  forth  in  the  national  con- 
tingency plan,  specifically  including 
the  requirement  that  the  selected  cost 
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be  cost  effective. 

In  cases  where  a  response  action  or  a 
portion  thereof  is  found  not  to  be  rea- 
sonably justified  under  national  con- 
tingency plan  criteria,  the  Govern- 
ment will  be  able  under  section  106  to 
compel  a  party  to  undertake  only 
those  portions  of  a  response  action 
that  are  reasonably  justified  under  the 
national  contingency  plan.  Where  the 
Government  is  seeking  to  recover  re- 
sponse costs,  it  may  recover  only  those 
costs  which  are  similarly  reasonably 
justified.  Where  a  party  is  seeking  re- 
imbursement from  the  fund,  the  party 
may  recover  those  costs  that  exceed 
the  costs  of  response  which  are  rea- 
sonably justified  under  the  criteria  in 
the  national  contingency  plan.  It  is  ex- 
pected that  courts  will  carefully  scruti- 
nize response  actions  under  these  cri- 
teria even  if  the  response  has  been 
completed. 

The  proposed  subsection  113(h)  sets 
forth  five  procedural  requirements 
that  apply  to  remedial  actions.  The 
procedures  are  intended  to  assure  that 
a  sound  basis  is  established  for  the 
choice  of  a  remedial  action  and  that 
interested  parties  have  an  opportunity 
to  participate  in  and  contribute  to  the 
process  of  selecting  a  remedy.  The  pro- 
cedures, thus,  are  consistent  with  the 
principles  which  were  reflected  in  the 
Regulatory  Reform  Act,  S.  1080, 
which  passed  the  Senate  in  the  97th 
Congress,  94  to  0. 

The  procedures  specified  are  to  be 
undertaken  prior  to  commencement  of 
the  remedial  response.  The  procedural 
requirements  set  forth  in  paragraphs  1 
through  5  apply  to  remedial  action 
only.  The  amendment  will  not  hamper 
emergency  removal  actions.  The  Presi- 
dent is,  however,  also  directed  to  es- 
tablish procedures  that  are  appropri- 
ate for  removal  actions. 

Paragraph  (1)  spiecifies  the  mini- 
mum amount  of  information  which  is 
to  be  provided  to  the  public  regarding 
a  proposed  remedial  response  action. 
The  provision  is  intended  to  require 
the  President  to  give  the  public  a 
clearer  idea  of  the  problem  the  pro- 
posed action  addresses,  of  the  contem- 
plated provisions  of  the  proposed  re- 
medial response,  and  of  how  the  reme- 
dial response  will  remedy  the  identi- 
fied problem. 

The  brief  analysis  of  the  plan  select- 
ed and  alternative  plans  considered 
should  identify  anticipated  benefits  of 
each  alternative.  The  analysis  should 


consider,  as  provided  for  under  the 
NCP,  the  extent  to  which  the  benefits 
of  a  proposed  plan  can  be  achieved 
through  alternative  means  and  should 
evaluate,  in  accordance  with  the  NCP, 
the  costs  associated  with  the  use  of 
such  alternative  means  including  po- 
tential adverse  effects  on  public 
health  or  welfare. 

Paragraph  (2)  requires  the  President 
to  provide  a  reasonable  opportunity  to 
comment  and  provide  information  re- 
garding the  plan.  In  addition  to  the 
issues  raised  in  the  initial  notice,  addi- 
tional issues  and  alternative  proposals 
may  be  identified  in  comments  on  the 
proposed  action. 

If  the  President  decides  to  make  sub- 
stantial changes  in  the  proposed 
action,  however,  such  as  by  adopting  a 
significantly  different  approach  rec- 
ommended in  comments  or  subse- 
quently developed  by  the  President,  or 
by  changing  the  focus  of  the  remedial 
response  action,  a  notice  describing 
these  changes  and  providing  the  neces- 
sary supporting  information  and  anal- 
ysis would  be  required. 

For  public  comment  and  judicial 
review  to  be  meaningful,  it  is  impor- 
tant that  the  President  include  in  the 
file  all  verified  data  and  remedial  al- 
ternatives as  soon  as  practicable.  Once 
the  response  action  alternatives  have 
been  selected  for  evaluation  in  a  feasi- 
bility study,  a  description  of  these  al- 
ternatives should  be  included  in  the 
file. 

Because  of  the  complexity  involved 
with  selecting  a  remedy,  the  public 
and  potentially  liable  parties  must  be 
able  to  obtain  this  verified  data  once  it 
is  available  so  that  they  can  analyze 
its  validity  and  suf  f  iency  and,  if  neces- 
sary, perform  their  own  modelling  and 
analysis. 

Paragraph  (3)  requires  that  the 
President  provide  an  opportunity  for  a 
public  meeting  in  the  affected  area. 
The  public  meeting  is  for  the  purpose 
of  providing  information  and  comment 
in  oral  and/or  written  form. 

Paragraph  (4)  requires  the  President 
to  respond  to  each  of  the  significant 
comments,  criticisms  and  new  data 
submitted  in  written  or  oral  presenta- 
tions under  such  procedure. 

Paragraph  (5)  together  with  para- 
graph (4)  require  the  President  to  ar- 
ticulate carefully  and  fully  the  basis 
and  purpose  of  the  selected  action 
grounded  upon  the  remedial  action 
file  as  constituted  on  the  date  of  the 
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final  selection  of  the  remedial  action. 
The  President  is  required  to  articulate 
the  reasons  behind  the  selection  as 
well  as  the  factual  and  policy  bases  for 
it. 

The  words  "agency  support"  are  in- 
tended to  require  that  the  data  or  ma- 
terials in  the  record  on  which  the 
President  based  his  factual  determina- 
tions must  be  reliable  and  credible 
even  though  they  do  not  necessarily 
satisfy  the  rules  of  evidence  applied  in 
Judicial  proceedings. 

Public  procedure  will  be  provided 
prior  to  the  remedial  response  being 
taken.  The  procedural  requirements 
set  forth  in  paragraphs  1  through  5 
apply  to  remedial  actions  only.  We  do 
not  intend  to  hamper  removal  actions, 
however,  the  President,  under  this  sec- 
tion is  also  directed  to  establish  proce- 
dures that  are  appropriate  for  removal 
action. 

Although  there  will  be  a  period 
while  these  regulations  are  being  de- 
veloped, CERCLA  cleanup  must  never- 
theless continue  without  delay.  Ac- 
cordingly, during  the  interim  period 
while  such  regulations  are  being  pro- 
mulgated, judicial  review  would  be  on 
the  administrative  record  that  has 
been  assembled.  Where  major  defi- 
ciencies are  demonstrated  and  found 
by  a  court  to  exist  in  the  administra- 
tive record  that  has  been  assembled, 
existing  administrative  law  principles 
will  govern  whether  supplementary 
materials  explaining  or  clarifying  the 
record  may  be  introduced  at  trial. 

The  amendment  to  section  1096(b) 
states  in  part: 

Any  person  who  without  sufficient  cause 
willfully  violates,  or  fails  or  refuses  to 
comply  with,  any  order  of  the  PRESIDENT 
under  subsection  (a)  may  .  .  . 

There  is  concern  that  by  limiting  the 
timing  of  review  of  section  106  orders, 
that  a  potential  due  process  question 
may  arise  under  the  holding  in  Ex 
parte  Young,  209  U.S.  123  (1908).  Ac- 
cordingly, in  an  attempt  to  avoid  any 
due  process  problem,  section  106(b) 
should  be  further  amended  to  include 
a  good  faith  defense  to  liability  for 
penalties  under  that  section.  There- 
fore, our  amendment  would  insert  the 
phrase  "without  sufficient  cause"  be- 
tween "who"  and  "willfully"  in  section 
106(b).  Because  the  phrase  "without 
sufficient  cause"  is  currently  in  sec- 
tion 107(c)(3)  it  has  been  reviewed  and 
construed  by  the  courts,  which  have 
held  it  to  mean  that  a  party  will  not 
be  liable  for  treble  damages  for  failing 


to  comply  with  an  EPA  order  where 
the  party  has  a  reasonable  good  faith 
belief  that  it  had  a  valid  defense  to 
that  order.  See  U.S.  v.  Reilly  Tar  and 
Chemical  Corp.,  606  P.  Supp.  412,  et  al. 
(D.  Minn.  1985);  Wagner  Electric 
Corp.,  et  al  v.  Lee  Thomas  (D.  Kan.) 
(June  20,  1985).  These  courts-have  cor- 
rectly relied  on  the  statements  of  this 
Senator  in  1980  during  floor  consider- 
ation of  Superfund. 

It  is  the  intent  of  the  sponsors  to 
confirm  that  a  good  faith  defense 
exists  under  section  107(c)(3)  and  to 
extend  that  defense  to  the  penalty 
provision  in  section  106(b).  Consistent 
with  the  Reilly  Tar  and  Wagner  Elec- 
tric decisions,  we  believe  that  the 
phrase  "sufficient  vcause"  will  continue 
to  encompass  a  "good  faith  defense" 
to  liability  where  a  person  can  estab- 
lish that  it  has  a  reasonable  belief 
that  it  was  not  a  responsible  person 
under  the  Act  or  that  the  required  re- 
sponse action  was  inconsistent  with 
the  NCP.  The  court  is  expected  to 
base  its  assessment  of  the  defendant's 
good  faith  belief  on  the  objective  evi- 
dence as  to  the  reasonableness  of  that 
belief. 

In  addition,  the  courts  are  to  contin- 
ue to  construe  the  phrase  "without 
sufficient  cause"  to  encompass  other 
situations  where  the  equities  require 
that  no  penalty  or  treble  damages  be 


The  sponsors  do  not  believe  nor  do 
we  intend  for  parties  to  place  unrea- 
sonable reliance  on  this  confirmation 
and  extension  of  the  "good  faith"  de- 
fense. We  recognize  the  importance  of 
EPA  orders-  to  the  success  of  the 
CERCLA  program.  Therefore,  it  is  ex- 
pected that  courts  will  carefully  scruti- 
nize assertions  of  "sufficient  cause" 
and  will  accept  such  a  defense  only 
where  a  party  can  establish  by  objec- 
tive evidence  the  reasonableness  of  a 
good  faith  challenge  to  an  EPA  order. 

JUDICIAL  REVIEW 

The  purpose  of  this  technical 
amendment  to  S.  51  is  to  place  the 
random  selection  procedure  for  selec- 
tion of  an  appropriate  court  of  appeals 
in  multicourt  failing  situations  with 
the  multidistrict  litigation  panel  au- 
thorized by  section  28  U.S.C.  1407, 
rather  than  the  Administrative  Office 
of  the  United  States  Courts.  This  con- 
forms with  the  position  of  the  judicial 
conference.  This  is  also  the  approach 
adopted  in  H.R.  439  as  recently  passed 
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by  the  House  and  presently  pending  in 
the  Senate  Committee  on  Judiciary. 

In  addition  to  Senator  Thurmond 
and  myself,  these  amendments  are 
sponsored  by  several  other  Senators, 
many  of  whom  are  Members  of  one  or 
the  other  of  the  two  committees.  They 
are  Senators  Hatch,  East,  McConnell. 
Laxalt.  DeConcini,  Simpson.  Denton. 
Specter,  Heflin,  Mathias.  and  Grass- 
ley. 

At  this  point,  Mr.  President.  I  yield 
to  my  distinguished  colleague  from 
South  Carolina. 

Mr.  THURMOND.  Mr.  President.  I 
thank  the  able  Senator,  the  chairman 
of  the  Committee  on  Environment  and 
Public  Works  for  accepting  these 
amendments.  These  amendments  are 
not  technical.  They  go  to  the  merits. 

Mr.  President,  I  support  the  package 
of  amendments  offered  by  the  distin- 
guished chairman  of  the  Environment 
and  Public  Works  Committee.  The 
able  chairman  of  the  Public  Works 
Committee  [Mr.  Stafford])  is  to  be 
commended  for  his  excellent  work  on 
the  Superfund  bill  and  his  fine  coop- 
eration with  the  Committee  on  the  Ju- 
diciary by  arranging  for  the  accept- 
ance of  a  package  of  amendments  and 
accompanying  explanatory  text  which 
originated  in  the  Judiciary  Committee. 

1  wish  to  also  commend  the  able  rank- 
ing member  [Mr.  Bentskn},  for  his 
splendid  work  on  this  legislation. 

The  Committee  on  the  Judiciary  re- 
ceived unanimous  consent  for  a  se- 
quential referral  of  S.  51  in  order  to 
review  certain  provisions  of  the  bill 
that  were  within  the  jurisdiction  of 
the  committee.  As  we  stated  in  our  re- 
ferral request,  our  review  of  the  bill 
was  intended  to  ensure  its  workability 
and  compatibility  within  our  Federal 
court  system. 

In  order  to  avoid  delay,  and  based 
upon  the  assurance  that  the  "Federal 
Cause  of  Action"  language  would  not 
be  part  of  this  bill,  the  committee 
agreed  to  narrow  the  scope  of  its 
review  and  the  length  of  the  referral. 

In  the  18  days  that  the  Committee 
on  the  Judiciary  had  the  bill,  we  held 

2  days  of  hearings.  The  hearings  ex- 
plored many  aspects  of  the  Superfund 
Program,  such  as  contractor  liability, 
citizen  suits,  and  others,  that  had  not 
previously  been  examined  by  the  com- 
mittee. Expert  witnesses  from  the  ad- 
ministration, as  well  as  from  the  busi- 
ness and  the  environmental  communi- 
ties, appeared  before  the  committee  to 


discuss  8.  51  and  the  Superfund  Pro- 
gram. — 

As  a  result  of  these  hearing,  I  met 
with  officials  from  the  Environmental 
Protection  Agency  and  the  Depart- 
ment of  Justice  to  formulate  an 
amendment  package  to  address  several 
of  the  key  issues  which  had  surfaced 
during  the  Judiciary  Committee 
review  of  this  bill.  Once  we  were  able 
to  agree  on  the  language  for  the 
amendments  and  the  language  to  be 
used  in  the  explanatory  statement— 
and  Mr.  President,  I  can  assure  my  col- 
leagues that  each  word  was  painstak- 
ingly selected— I  sought  cosponsorship 
from  the  other  members  of  the  Judici- 
ary Committee.  Ten  members  of  the 
committee— a  majority  of  the  commit- 
tee—joined together  to  support  what 
came  to  be  known  as  the  Thurmond- 
EPA-DOJ  package.  Next,  I  took  this 
package  to  Senator  Stafford,  and  he 
graciously  agreed  to  offer  this  package 
on  the  Senate  floor  and  have  these 
provisions  included  in  the  bill' that  is 
sent  to  the  President.  The  explanatory 
statement  which  Senator  Stafford 
has  incorporated  as  part  of  his  state- 
ment fully  explains  our  proposal.  How- 
ever, I  would  like  to  add  a  brief  sum- 
mary of  what  we  accomplish  with 
these  amendments. 

One  issue  addressed  by  these  amend- 
ments is  the  right  to  contribution; 
that  is,  the  right  of  one  defendant  to 
pursue  reimbursement  from  codefen- 
dants.  All  of  the  expert  witnesses  ap- 
pearing before  the  committee  agreed 
that  the  right  to  contribution  should 
be  codified  in  order  to  encourage  re- 
sponsible parties  to  engage  in  cleanup 
and  settlement.  The  committee  pro- 
posal would  codify  that  right  and,  re- 
taining current  law,  would  allow  a 
judge  the  discretion  and  flexibility  to 
best  manage  the  contribution  issues  in 
a  law  suit. 

The  amendment  package  also  ad- 
dresses the  preenforcement  review 
provisions  of  S.  51.  Here,  our  language 
represents  a  delicate  balance  between 
the  desire  to  begin  cleanups  immedi- 
ately and  the  need  to  provide  a  fair 
and  meaningful  review  of  agency  ac- 
tions. 

Under  S.  51,  as  reported  by  the 
Public  Works  Committee,  review  of 
agency  decisions  would  only  be  al- 
lowed after  cleanup  is  completed  or  a 
financial  liability  has  been  incurred. 
Then  the  standard  of  review  of  the 
agency  action  would  be  whether  such 
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action  was  "arbitrary  and  capricious." 
When  these  requirements  are  consid- 
ered in  the  context  of  a  lenghty  and 
expensive  site  cleanup,  a  potentially 
responsible  party  may  be  denied  a 
meaningful  opportunity  to  challenge  a 
possible  unreasonable  agency  action. 

The  Environmental  Protection 
Agency  was  concerned  that  allowing 
judicial  challenges  to  agency  decisions 
before  the  remedial  action  had  begun 
could  substantially  delay  needed 
cleanups.  We  recognize  this  concern 
and,  therefore,  this  amendment  does 
not  alter  the  timing  for  such  judicial 
challenges.  We  have,  however, 
changed  the  judicial  review  standard 
in  order  to  ensure  a  full  and  fair  op- 
portunity to  challenge  the  reasonable- 
ness of  agency  actions. 

The  amendment  would  require  that 
the  agency  create  a  complete  adminis- 
trative record  to  be  used  as  the  basis 
for  its  selection  of  a  remedy  and  upon 
which  a  court  can  base  its  review.  The 
amendment  also  changes  the  standard 
of  review  from  "arbitrary  and  capri- 
cious" to  whether  the  remedy  is  "rea* 
sonably  justified"  under  the  criteria  of 
the  EPA's  national  contingency  plan. 

In  rejecting  the  cid  standard,  as  is 
appropriate  in  the  context  of  delayed 
judicial  review,  we  believe  courts 
should  be  encouraged  to  engage  in  a 
searching  and  careful  review  of  gov- 
ernment response  actions  and  adminis- 
trative orders.  This  approach  encour- 
ages everyone  to  proceed  with  a  clean- 
up, while  protecting  parties  from  un- 
reasonable governmental  actions. 

In  an  attempt  to  avoid  a  possible 
constitutional  problem,  section  106  is 
amended  to  include  a  good-faith  de- 
fense to  penalties  under  that  section. 
Our  proposal  would  provide  a  defense 
to  these  damages  by  allowing  a  de- 
fendant to  make  a  good-faith  showing 
that  he  reasonably  believed  that  he 
would  not  be  liable  under  the  act  or 
that  the  required  response  action  was 
inconsistent  with  the  national  contin- 
gency plan.  This  addition  codifies  the 
leading  court  decisions  in  this  area. 

It  is  the  belief  of  a  majority  of  the 
Judiciary  Committee  that  the  package 
of  amendments  provides  for  signifi- 
cant improvement  of  S.  51  by  striking 
a  fair  and  equitable  balance  between 
the  need  to  quickly  cleanup  toxic 
waste  sites  and  the  need  to  preserve 
due  process  and  the  integrity  of  our 
judicial  system.  These  amendments 
are  intended  to  make  our  cleanup  pro- 
gram more  effective. 


It  is  my  hope  that  this  body  will 
unanimously  adopt  these  amendments 
in  the  form  they  are  now  being  offered 
by  the  distinguished  manager  of  the 
bill. 

•  Mr.  DsCONCINI.  Mr.  President,  I  am 
happy  to  cosponsor  the  amendments 
to  sections  126,  132,  and  133  offered  by 
the  distinguished  chairman  of  the  Ju- 
diciary Committee.  In  my  view,  these 
amendments  strike  the  right  balance 
between  the  need  for  rapid  cleanup  of 
hazardous  waste  sites  across  the 
Nation,  and  the  need  for  potentially 
liable  parties  and  the  general  public  to 
receive  a  full  and  fair  review  of  their 
concerns. 

As  it  is  worded  in  S.  51,  section  126 
would  codify  the  right  of  private  par- 
ties who  are  held  liable  under  the  Su- 
perf und  law  to  seek  contribution  from 
other  potentially  liable  parties,  but  it 
would  postpone  this  contribution 
action  until  after  a  judgment  had  been 
entered  or  a  good-faith  settlement  has 
been  reached  in  the  initial  case.  This 
postponement  seems  extraordinarily 
unfair  to  these  other  parties,  who  will 
be  expected  to  pay  their  share  of  the 
cleanup  cost,  but  were  not  involved  in 
the  case  at  the  time  when  liability  was 
established  or  the  costs  of  cleanup  de- 
termined. 

Our  amendment  would  overcome 
this  problem  by  stating  simply  that 
any  person  may  seek  contribution 
from  any  other  liable  or  potentially 
iiable  person,  and  that  such  claims  will 
be  brought  in  accordance  with  the 
Federal  Rules  of  Civil  Procedure.  This 
approach  gives  the  court  the  discre- 
tion to  structure  the  case  in  whatever 
manner  will  result  in  a  fair  and  equita- 
ble resolution  of  the  issues  involved. 

Our  amendment  to  section  133 
would  continue  the  language  in  S.  51 
that  states  that  cleanup  actions  or 
orders  are  subject  to  judicial  review 
only  at  the  time  that  the  Government 
seeks  to  recover  its  costs  or  attempts 
to  enforce  an  order  and  collect  penal- 
ties for  failure  to  comply.  I  believe 
that  this  language  is  essential  if  we  are 
to  avoid  unnecessary  delays  in  carry- 
ing out  Superfund  cleanup.  At  the 
same  time,  it  is  important  to  assure 
that  the  rights  of  the  potentially  re- 
sponsible parties  are  protected. 

Our  amendment  would  spell  out  the 
contents  of  the  administrative  record 
which  the  Government  must  compile 
before  undertaking  any  response 
action  over  and  above  an  emergency  or 
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short-term  cleanup.  This  will  assure 
that  the  decision  about  the  appropri- 
ate type  of  response  will  be  open  to 
public  scrutiny.  In  addition,  our 
amendment  would  specify  that  the 
Government's  selectfen  of  a  response 
will  be  upheld  unless^it-  can  be  demon- 
strated, on  the  basis  of  the  administra- 
tive record,  that  the  decision  was  not 
reasonably  justified  under  the  criteria 
in  EPA's  national  contingency  plan, 
including  the  cost-effectiveness  of  the 
response  action.  In  my  view,  this  is  a 
more  reasonable  standard  of  judicial 
review  than  the  "arbitrary  and  capri- 
cious" requirement  in  the  original  lan- 
guage. 

Mr.  President,  these  amendments 
are  supported  by  a  bipartisan  majority 
of  the  Judiciary  Committee.  We  be- 
lieve that  they  are  necessary  to  resolve 
several  outstanding  judicial  issues  and 
to  permit  EPA,  the  States,  and  the  po- 
tentially responsible  parties  to  get  on 
with  the  cleanup  of  the  Nation's  haz- 
ardous waste  sites.  I  urge  my  col- 
leagues to  support  these  amend- 
ments.* 

Mr.  GRASSLEY.  Mr.  President,  I 
am  pleased  to  speak  in  support  of  the 
package  of  amendments  offered  by 
Senators  Thurmond  and  Stafford  on 
the  contribution  and  review  provisions 
of  S.  51.  This  package  represents  the 
tireless  efforts  of  those  Senators  and 
their  staffs  in  reaching  a  consensus  on 
matters  before  the  Judiciary  Commit- 
tee. 

I  had  intended  to  offer  amendments 
642  and  643,  as  printed  at  page  S. 
11810  of  the  September  19  Congres- 
sional Record,  to  the  Thurmond-Staf- 
ford  amendments.  But  now  that  Sena- 
tor Stafford  has  very  graciously 
agreed  to  certain  legislative  history 
language  that  I  offered  on  subsection 
113(h)  of  the  package,  there  is  no  need 
for  those  amendments. 

I  especially  want  to  express  my  deep- 
est personal  appreciation  to  both  Sen- 
ator Thurmond  and  Senator  Stafford 
for  their  leadership  in  reaching  an 
agreement  on  this  explanatory  lan- 
guage. 

Ths  Thurmond-Stafford  amendment 
regarding  preenforcement  review 
elaborates  the  administrative  require- 
ments which  are  needed  to  ensure  a 
uniform  process  for  the  participation 
of  potentially  responsible  parties  and 
the  public  in  the  President's  selection 
of  cleanup  actions  under  the  Super- 
fund  law. 


These  amendments  will  not  hamper 
the  EPA's  ability  to  conduct  emergen- 
cy cleanup  actions,  so-called  removal 
actions,  but  EPA  must  establish  regu- 
lar procedures  which  are  appropriate 
to  its  decisionmaking  regarding  such 
actions  which  it  must  then  follow- 
In  the  nonemergency  situation, 
where  the  President  contemplates  the 
need  for  longer  term  and  more  expen- 
sive cleanup  action,  so-called  remedial 
actions,  or  where  the  decision  is  made 
to  go  beyond  the  1  year  or  $2  million 
limitation  on  removal  actions  estab- 
lished by  S.  51,  this  amendment  speci- 
fies minimal  procedural  protections. 

The  President  must  provide  for 
timely  and  meaningful  public  and  po- 
tentially responsible  party  participa- 
tion in  the  remedial  action  administra- 
tive process.  The  amendment  is  in- 
tended, moreover,  to  assure  that  the 
requirements  of  constitutional  due 
process,  including  the  opportunity  for 
a  meaningful  administrative  hearing, 
are  met  under  the  Superfund  law.  See, 
Wagner  Electric  Corp.  v.  Thomas,  22 
ERC  2079  (D.  Kans.  June  20,  1985);  In- 
dustrial Park  Development  Corp.  v. 
EPA,  22  ERC  1593  (E.D.  Pa.  1985). 

The  standard  of  judicial  review  in 
the  Thurmond-Stafford  amendment 
requires  that  the  President,  which 
means  EPA  so  long  as  the  President 
uses  that  agency  to  administer  the  Su- 
perfund Program,  reasonably  justify 
in  the  administrative  record  the  pro- 
posed cleanup  action,  including  the 
cost-effectiveness  of  such  action.  The 
description  of  the  amendments  which 
Senator  Stafford  has  included  at  my 
suggestion,  makes  explicit  the  kind  of 
analysis  which  would  be  required,  in- 
cluding identification  of  anticipated 
benefits  and  costs. 

The  Thurmond-Stafford  amendment 
is  needed  to  affirm  the  continuing  vi- 
tality of  the  Administrative  Procedure 
Act,  as  clarified  by  that  act's  elabora- 
tion in  S.  1080,  in  the  context  of  Su- 
perfund actions.  See  Senate  Report 
97-284,  97th  Congress,  1st  session 
(1981).  When  EPA  learns  that  it,  like 
other  agencies,  must  live  under  a  gov- 
ernment of  laws,  not  men,  we  can 
expect  to  see  the  more  effective  and 
efficient  administrative  decisionmak- 
ing which  our  citizens  have  a  right  to 
expect.  "Due  process  of  law"  must 
never  become  "trust  the  bureaucrats." 
Closer  judicial  scrutiny  of  statutory 
authority   under  Superfund   and   re- 


1160 


sponse  actions  under  the  "reasonably 
justified"  scope  of  review,  will  be 
healthy.  "Congress  defaulted  when  it 
left  it  up  to  an  agency  to  do  what  the 
'public  interest*  indicated  should  be 
done."  W.  Douglas,  "Go  East  Young 
Man"  217  (1974).  See  J.  Skelly  Wright, 
Book  Review,  81  Yale  L.J.  575  (1972). 
Indeed,  as  one  critic  of  agency  behav- 
ior put  it,  likening  agencies  uncon- 
strained by  statutes  to  Plato's  philoso- 
pher-king: 

[Olur  whole  constitutional  structure  has 
been  erected  upon  the  assumption  that  the 
king  not  only  is  capable  of  doing  wrong,  but 
also  is  more  likely  to  do  wrong  than  other 
men  if  he  is  left  unrestrained.  We  must  not 
today  judge  those  in  possession  of  govern- 
mental power  more  favorably  than  did  our 
ancestors,  with  the  presumption  that  they 
can  do  no  wrong.  On  the  contrary,  if  there 
is  any  presumption,  it  should  be  against  the 
holders  of  power,  and  increasing  as  the 
power  increases.  In  the  field  of  administra- 
tive law,  historic  responsibility  can  never 
make  up  for  the  want  of  legal  responsibility. 
S.  Rep.  No.  97-284,  97th  Cong.,  1st  Sess. 
(1981),  quoting  Schwartz,  "Of  Administra- 
tors and  Philosopher-Kings:  the  Republic, 
the  Laws,  and  Delegations  of  Power,"  72 
Nw.U.L.Rev.  443.  450  (1977). 

Mr.  BENTSEN.  Mr.  President,  if  the 
distinguished  chairman  will  yield,  I 
will  say  we  have  examined  these 
amendments  in  detail  and  see  no  prob- 
lem. We  congratulate  the  chairman 
and  his  committee  for  their  contribu- 
tion. 

Mr.  THURMOND.  I  thank  the  Sena- 
tor. I  extend  my  thanks  to  the  chair- 
man's splendid  staff  for  their  coopera- 
tion in  this  matter. 

Mr.  STAFFORD.  Mr.  President, 
there  may  be  a  minor  correction  to  be 
made. 

Mr.  President,  I  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  684  TO  AMENDMENT  NO.  863 

Mr.  STAFFORD.  Mr.  President,  I 
send  an  imprinted  amendment  to  the 
desk  as  a  second-degree  amendment  to 
the  Thurmond  amendment.  I  ask 
unanimous  consent  that  I  may  do  so.  I 
am  offering  this  amendment  on  behalf 
of  Mr.  Specter.  I  ask  unanimous  con- 


sent that  it  may  be  considered  as  a 
second-degree  amendment  at  this 
time. 

The  PRESIDING  OFFICER.  Is 
there  objection?  Without  objection,  it 
is  so  ordered. 

Mr.  THURMOND.  Mr.  President,  as 
I  understand,  this  is  amending  my 
amendment.  I  have  no  objection. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], for  Mr.  Specter,  proposes  an  amend- 
ment numbered  664  to  amendment  No.  663. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  1,  line  8,  after  "Federal  laws" 
Insert  the  following:  "In  resolving  contribu- 
tion claims,  the  court  shall  allocate  response 
costs  among  liable  parties,  using  such  equi- 
table factors  as  the  court  determines  are  ap- 
propriate.". 

Mr.  BENTSEN.  Mr.  President,  we 

have  no  objection  to  that  amendment. 

Mr.  STAFFORD.  Mr.  President.  I 

know  of  no  further  speakers.  I  move 

adoption  of  the  amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  second- 
degree  amendment. 

The  amendment  (No.  664)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
know  of  no  further  speakers  on  this 
side.  I  move  adoption  of  the  amend- 
ment, as  amended.    , 

The  PRESIDING"  OFFICER.  The 
question  is  on  agreedlhg  to  the  amend- 
ment, as  amended. 

The  amendment  (No.  663),  as 
amended,  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment,  as  amended,  was 
agreed  to. 

Mr.    BENTSEN.    Mr.    President.    I 
move  to  lay  that  motion  on  the  table. 
The  motion  to  lay  on  the  table  was 
agreed  to. 
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Mr.  STAFFORD.  Mr.  President,  I 
yield  the  floor  to  the  distinguished 
Senator  from  South  Carolina. 

Mr.  THURMOND.  Mr.  President.  I 
again  want  to  thank  the  able  chair- 
man of  the  committee  and  the  able 
ranking  member  for  their  cooperation. 

Mr.  President,  I  want  to  say  that 
some  of  the  staff  members  worked  un- 
usually hard  on  these  amendments. 
On  my  staff,  Diana  Waterman,  Mike 
Wooten,  and  Dennis  Shedd  worked  for 
weeks  and  weeks  to  try  to  get  the  En- 
vironmental Protection  Agency  and 
the  Justice  Department  together. 
They  finally  did  that  and  as  a  result, 
we  are  here  today  to  cooperate  on 
these  amendments  and  see  them 
adopted.  I  am  very  pleased  that  the 
Senate  has  adopted  them. 

Mr.  President,  I  would  like  to  take 
this  opportunity  to  commend  those 
who  have  worked  so  diligently  in  pre- 
paring the  amendments.  Much  credit 
is  due  to  Mr.  Lee  Thomas,  Administra- 
tor of  the  Environmental  Protection 
Agency;  Hank  Habicht,  Assistant  At- 
torney General  for  the  Lands  and  Nat- 
ural Resources  Division  at  the  Depart- 
ment of  Justice,  and  their  able  staffs: 
Nancy  Firestone  and  Anne  Shields  of 
the  Department  of  Justice  and  Linda 
Fisher  and  Gene  Lucero  of  the  Envi- 
ronmental Protection  Agency.  It  was 
their  technical  expertise  and  generous 
assistance  that  enabled  us  to  fashion 
this  amendment  package. 

I  also  thank  the  members  of  the 
staff  of  Senator  Stafford,  Mr.  Moore 
and  Miss  Cudlipp,  for  their  fine  coop- 
eration. 

Mr.  STAFFORD.  Mr.  President,  I 
want  the  Senator  from  South  Carolina 
to  know  how  much  I  have  enjoyed  the 
opportunity  to  work  with  him  and 
members  of  his  staff  in  putting  togeth- 
er the  series  of  amendments  we  have 
just  adopted.  It  has  been  a  great  pleas- 
ure and  I  know  we  shall  be  able  to  co- 
operate in  that  way  in  the  future. 

Mr.  President,  I  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  BENTSEN.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  865 

Mr.    BENTSEN.    Mr.    President.    I 


send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Texas  [Mr.  Bentsen] 
for  himself  and  Mr.  Stafford,  proposes  an 
amendment  numbered  665. 

Mr.  BENTSEN.  Mr.  President.  I  ask 
unanimous  consent  that  further  read- 
ing be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  88.  beginning  on  line  16,  strike  all 
through  page  89,  line  3. 

On  page  118,  after  line  8,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

CONTRACTOR  INDEMNIFICATION 

Sec.  .  Title  I  of  the  Comprehensive  Envi- 
ronmental Response,  Compensation,  and  Li- 
ability Act  of  1980  is  amended  by  adding  fol- 
lowing new  section: 

"INDEMNIFICATION  OF  CONTRACTORS 

"Sec.  .  (a)(1)  The  President  shall,  in  con- 
tracting, or  arranging  for  response  action  to 
be  undertaken  pursuant  to  contracts  or  co- 
operative agreements  in  accordance  with 
section  104(d)(1)  of  this  Act,  and  funded  in 
accordance  with  section  111  of  this  Act, 
agree  to  hold  harmless  and  indemnify  a  con- 
tracting or  subcontracting  party  against 
claims,  including  the  expenses  of  litigation 
or  settlement,  by  third  persons  for  death, 
bodily  injury  or  loss  of  or  damage  to  proper- 
ty arising  out  of  performance  of  a  cleanup 
agreement  to  the  extent  not  covered  by 
available  insurance  and  to  the  extent  that 
any  such  damages  awarded  do  not  arise  out 
of  the  negligence,  recklessness,  or  intention- 
al misconduct  of  the  contracting  or  subcon- 
tracting party. 

"(2)  The  President  may,  in  the  President's 
discretion,  agree  to  hold  harmless  and  in- 
demnify a  contracting  or  subcontracting 
party  against  such  claims  to  the  extent  not 
covered  by  available  insurance  and  to  the 
extent  that  any  such  damages  awarded  do 
not  arise  out  of  the  gross  negligence,  reck- 
lessness, or  intentional  misconduct  of  the 
contracting  or  subcontracting  party,  so  long 
as  such  indemnification  is  in  the  public  in- 
terest. 

"(b)(1)  Amounts  expended  pursuant  to 
this  section  shall  be  considered  costs  of  re- 
sponse to  the  release  with  respect  to  which 
resulted  in  liability.  Costs  incurred  in  the 
defense  of  suits  agains  indemnified  parties 
under  subsection  (a)(1)  may  be  paid  to  such 
contractor  in  a  timely  manner,  in  quarterly 
or  other  increments,  unless  and  until  such 
contracting  or  subcontracting  party  is 
proven  negligent  in  a  court  or  such  contrac- 
tor accepts  liability  for  negligent  action. 
The  United  States  shall  not  otherwise  par- 
ticipate, directly  or  indirectly,  in  the  de- 
fense   of    contracting    parties    unless    the 
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United  States  Is  named  as  a  first  party  de- 
fendant. No  other  amounts  shall  be  expend- 
ed pursuant  to  this  section  until  after  entry 
of  a  judgment  or  a  final  order. 

"(2)  Indemnification  contracts  entered 
into  pursuant  to  this  section  shall  not  be 
subject  to  section  1301  or  1340  of  title  31  or 
section  11  of  title  41  of  the  United  States 
Code.". 

On  page  48,  after  line  3,  insert  the  follow- 
ing new  section  and  renumber  succeeding 
sections  accordingly: 

'RESPONSE  ACTION  CONTRACTORS 

•  Sec.  .  Section  101(20)  of  the  Compre- 
hensive Environmental  Response,  Compen- 
sation, and  Liability  Act  of  1980  is  amended 
by  adding  the  following  new  subparagraph: 

"(  )  In  the  case  of  any  person  carrying 
out  a  written  contract  or  agreement  with 
any  Federal  agency,  or  any  State  (or  any  po- 
litical subdivision  thereof),  or  any  responsi- 
ble party  to  provide  any  response  action  or 
any  services  or  equipment  ancillary  to  such 
response  action, 

"(i)  the  term  owner  or  operator*  does  not 
include  any  such  person,  and 

"(ii)  any  such  person  shall  not  be  consid- 
ered to  have  caused  or  contributed  to  any 
release  or  to  have  arranged  for  disposal, 
treatment,  or  transport  of  hazardous  sub- 
stances, except  to  the  extent  that  there  is  a 
release  of  a  hazardous  substance  that  was 
primarily  caused  by  activities  of  such 
person.  This  subparagraph  shall  not  apply 
to  any  person  potentially  responsible  under 
section  108  or  107  other  than  those  persons 
associated  solely  with  the  provision  of  re- 
sponse action  or  ancillary  services  or  equip- 
ment;". 

Mr.  BENTSEN.  Mr.  President,  what 
I  am  offering  on  behalf  of  myself  and 
the  distinguished  chairman  of  this 
committee  is  an  amendment  that 
would  alleviate  some  of  the  problems 
faced  by  contractors  who  are  cleaning 
up  our  Superfund  sites.  As  we  all 
know,  environmental  insurance  for 
any  activity  involving  hazardous*  sub- 
stances, such  as  those  found  on  Super- 
fund  sites,  is  becoming  increasingly 
difficult  to  obtain.  This  is  especially 
true  for  those  whose  business  it  is  to 
tackle  the  difficult  job  of  cleaning  up 
areas  where  there  have  been  uncon- 
trolled   releases    of    hazardous    sub- 

The  result  is  that  a  lot  of  these  busi- 
nesses just  will  not  tackle  that  job  and 
it  cuts  way  down  on  the  number  of 
contractors  we  can  find  that  will 
engage  in  taking  care  of  this  problem. 

In  an  Environment  and  Public 
Works  Committee  hearing  held  last 
March  on  this  issue,  we  heard  testimo- 
ny from  "response  action  contractors" 
who  are  finding  that  the  evaporation 


of  insurance  may  make  it  impossible 
for  them  to  remain  in  this  line  of 
work.  I  think  all  of  us  can  agree  that 
the  Superfund  program  is,  in  part,  de- 
pendent upon  the  willingness  of  con- 
tractors to  remain  in  the  cleanup  busi- 
ness. 

In  response  to  these  concerns,  I. 
along  with  Senator  Stafford,  intro- 
duced an  amendment  to  S.  51  2 
months  ago  that  addressed  several 
needs  of  the  response  action  contrac- 
tors by  requiring  the  Administrator  of 
the  Environmental  Protection  Agency 
to  indemnify  these  contractors  in- 
volved in  cleanups  at  federally  funded 
sites  for  their  nonnegligent  action. 

More  recently,  the  contractors  indi- 
cate that  the  situation  has  deteriorat- 
ed so  rapidly  that  more  protection  is 
needed.  In  some  cases,  they  have 
sought  virtual  immunity  from  third 
party  liability  for  their  actions  plus  a 
limitation  on  any  residual  liability 
that  Congress  had  net  addressed.  I  am 
sympathetic  to  their  situation,  but  be- 
lieve less  dramatic  measures  can  be 
used  to  effectively  address  this  recent 
development.  Let  us  be  clear  on  one 
point:  all  of  us  want  to  see  cleanup  of 
Superfund  sites  continue  unimpeded 
by  the  absence  of  Insurance  for  re- 
sponse action  contractors. 

Today,  the  amendment  we  are  offer- 
ing responds  to  the  contractor's  envi- 
ronmental insurance  problem  in  sever- 
al ways.  First,  in  addition  to  mandato- 
ry indemnification  for  non-negligent 
acts,  the  Administrator  is  given  the 
discretion  to  indemnify  contractors  for 
their  negligent  actions  if,  in  the  judg- 
ment of  the  Administrator,  such  a 
level  of  indemnification  is  in  the 
public  interest  These  discretionary  in- 
demnifications would  be  negotiated  at 
the  time  of  the  activity  such  that  a 
contractor  would  have  certain  knowl- 
edge that  he  would  be  protected. 
Second,  I  have  clarified  that  the  Ad- 
ministrator should  make  indemnifica- 
tion payments  to  such  contractors  in  a 
timely  manner  unless  and  until  a  court 
finds  the  contractor  to  have  been  neg- 
ligent, so  that  contractors  will  not  face 
the  problem  of  affording  legal  counsel 
while  the  dispute  is  pending.  This 
modification  also  addresses  concerns 
that  the  EPA  might  choose  on  its  own 
to  declare  a  contractor  has  been  negli- 
gent and  refuse  to  indemnify  that  con- 
tractor. 

Last  of  alL  I  have  clarified  the  defi- 
nition of  what  constitutes  a  "response 
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action  contractor"  and  excluded  them, 
from  the  parties  that  would  otherwise 
be  liable  under  this  law.  This  exclu- 
sion from  liability  under  Superfund 
does  not  apply  where  the  release  of  a 
hazardous  substance  is  primarily 
caused  by  the  activities  of  the  contrac- 
tor. These  situations  could  be  covered 
by  mdemnif ication  or  coverage  provid- 
ed by  risk  retention  pools,  however. 
Similarly,  a  person  who  is  already  a 
potentially  responsible  party  would 
not  be  relieved  of  its  liability  by  be- 
coming a  response  action  contractor. 

These  provisions  will  protect  con- 
tractors from  unusual  financial  expo- 
sure due  to  the  unavailability  of  envi- 
ronmental insurance.  At  the  same 
time,  it  prohibits  potentially  responsi- 
ble parties  from  evading  liability  by 
developing  response  action  capability 
of  the  corporation. 

I  also  observe  that  the  Risk  Reten- 
tion amendment  adopted  earlier— yes- 
terday—by  the  Senate  could  serve  to 
address  some  of  the  insurance  prob- 
lems faced  by  these  contractors. 

Mr.  DeCONCINI.  Mr.  President,  I 
wish  to  express  my  appreciation  to  the 
distinguished  floor  managers  for  their 
patience  and  fortitude  in  the  formula- 
tion of  this  amendment.  Response 
action  contractors  need  and  deserve 
protection  from  the  extraordinary 
risks  associated  with  the  cleanup  of 
hazardous  waste  sites  under  Super- 
fund.  These  engineers  and  construc- 
tion firms  did  not  contribute  in  any 
way  to  the  generation  or  dumping  of 
these  hazardous  wastes.  Yet,  they  are 
being  asked  to  perform  inherently 
dangerous  work  without  the  necessary 
insurance  to  protect  them  against  the 
liability  of  future  cleanup  costs  under 
Superfund  and  against  third-party  li- 
ability under  various  State  laws. 

Over  the  past  few  months,  I  have 
been  hearing  from  some  of  the  largest 
and  most  respected  engineering  and 
contracting  firms  and  organizations  in 
the  Nation.  They  are  concerned  about 
their  inability  to  obtain  pollution  li- 
ability insurance.  In  addition,  they  are 
concerned  about  being  subject  to  the 
strict,  joint  and  several  liability  re- 
quirements of  Superfund.  despite  ex- 
ercising due  care  and  performing  satis- 
factorily on  their  contract  obligations. 
I've  also  heard  from  the  Environmen- 
tal Protection  Agency  and  members  of 
the  American  Bar  Association  who  are 
specialists  in  public  contract  law.  All 
of  these  people  are  concerned  that  the 


lack  of  insurance  coverage  will  prevent 
the  most  competent,  responsible  pro- 
fessionals from  participating  in  Super- 
fund  cleanup  activities. 

It  is  important  to  understand  that 
the  principal  risk  covered  by  liability 
Insurance  is  that  of  defending  against 
claims  alleging  negligence  and  satisfy- 
ing such  claims  if  negligence  is  proven. 
The  amendment  under  consideration 
would  authorise  the  President  to  in- 
demnify response  action  contractors 
and  subcontractors  against  any  liabil- 
ity arising  out  of  the  contractor's  per- 
formance whiclrcras  not  the  result  of 
gross  negligence,  recklessness  or  inten- 
tional misconduct  on  the  part  of  the 
contractor,  and  to  the  extent  that  in- 
surance was  not  available. 

As  the  floor  managers  are  aware,  it 
had  been  my  intention  to  offer  a  some- 
what more  far-reaching  amendment 
than  the  one  now  under  consideration. 
However.  I  am  pursuaded  by  those 
most  affected,  including  both  the  con- 
tracting organizations  and  EPA,  that 
the  amendment  offered  by  the  distin- 
guished floor  managers  represents  a 
major  step  forward  and  provides  a 
solid  basis  for  further  consideration  of 
this  important  issue.  I  appreciate  the 
willingness  of  the  staff  of  the  Environ- 
ment and  Public  Works  Committee  to 
work  with  my  staff  in  arriving  at  the 
Indemnification  proposal  now  before 
us,  and  I  support  the  results  that  have 
been  achieved. 

Mr.  STAFFORD.  Mr.  President.  I 
compliment  my  friend  and  collabora- 
tor and  comanager  [Mr.  BkwtsewI  on 
the  statement  he  just  made  with  re- 
spect to  the  amendment  which  he  and 
I  are  jointly  offering.  I  think  he  stated 
the  problem  and  stated  the  only  re- 
sponse to  it  that  is  open  to  us  at  this 
time.  I  join  him  in  urging  the  Senate 
to  act.  For  the  majority,  I  am  pre- 
pared to  do  just  that. 

The  PRESIDING  OFFICER.  Is 
there  further  debate?  If  not.  the  ques- 
tion is  on  agreeing  to  the  amendment. 
Mr.  THURMOND.  Mr.  President,  we 
think  it  is  a  good  amendment  and  we 
are  very  pleased  to  accept  it. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  665)  was 
agreed  to. 

Mr.  BENTSEN.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
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the  amendment  was  agreed  to, 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
am  informed  that  Senator  Packwood 
is  en  route  to  the  Chamber  to  have  a 
colloquy  with  Senator  McConnell.  I 
think  as  far  as  the  Environment  and 
Public  Works  Committee  is  concerned, 
we  have  finished  what  we  wanted  to 
accomplish  today. 

That  being  the  case,  I  suggest  the 
absence  of  a  quorum  until  Senator 
Packwood  arrives. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roH. 

Mr.  BENTSEN,  Mr.  President.  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 


Mr.  BENTSEN.  Mr.  President,  I 
have  an  amendment  which  I  send  to 
the  desk  and  ask  for  its  immediate 
consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Texas  CMr.  Barren*] 
proposes  an  amendment  numbered  666. 

Mr.  BENTSEN  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  10*  after  line  14.  insert  the  fol- 
lowing: 

"(I)  Any  litigation  relating  to  permits  ot 
the  Administrator  issued  pursuant  to  the 
Clean  Air  Act.  the  Clean  Water  Act,  the 
Solid  Waste  Disposal  Act.  the  Toxic  Sub- 
stances Control  Act.  and  this  Act.  and  for 
which  such  permitted  facilities  would  guar- 
antee the  availability  of  treatment,  inciner- 
ation, or  disposal  capacity  of  at  least  25  per 
centum  for  Superfund  wastes  shall  be  af- 
forded priority  consideration  over  other 
civil  litigation  by  the  respective  United 
States  Court  of  Appeals  having  jurisdiction 
over  the  litigation.  It  shall  be  the  duty  of 
the  Court  of  Appeals  and  of  the  Supreme 
Court  of  the  United  States  to  advance  on 
the  docket  and  to  expedite  to  the  extent 
possible  the  disposition  of  any  matter  cov- 
ered by  this  subsection " 

Mr.  BENTSEN.  Mr.  President,  the 
amendment  I  am  offering  Is  a  simple 


one  that  encourages  the  courts  to  ex- 
pedite appeals  on  permits  relating  to 
facilities  seeking  to  treat  hazardous 
waste,  such  as  that  found  at  Super- 
fund  sites.  This  amendment  addresses 
a  growing  problem  in  the  area  of  haz- 
ardous waste.  The  1985  Superfund 
amendments  seek  to  eliminate  any 
preference  given  to  land  disposal  of 
hazardous  wastes.  As  a  result,  more 
Superfund  sites  will  be  cleaned  up  by 
reliance  on  treatment  technologies  de- 
signed to  affect  the  hazardous  nature 
of  the  waste.  This  is  a -field  of  endeav- 
or we  hope  more  reputable  firms  will 
consider  participating  in,  so  we  can  try 
to  reduce  the  amount  of  hazardous 
waste  we  have. 

Unfortunately,  those  interested  in 
entering  this  market  will  spend  years 
getting  a  permit  and  potentially  sever- 
al more  years  of  litigation  over  that 
permit.  It  is  the  permit  appeals  proc- 
ess that  my  amendment  addresses. 
This  proposal  simply  asks  the  Federal 
courts  with  jurisdiction  over  these 
cases  to  do  what  they  can  to  expedite 
these  cases  over  other  civil  litigation. 
Such  expedited  procedures  provisions 
are  not  uncommon.  This  provision  re- 
flects the  needs  of  the  Nation  to  effec- 
tively attack  its  hazardous  waste  prob- 
lems and  to  remove  disincentives  to 
entering  the  waste  disposal  field. 

Mr.  STAFFORD.  Mr.  President,  on 
this  side  we  have  examined  the 
amendment  of  Senator  Bentsen.  We 
find  it  to  be  agreeable,  and  we  are  pre- 
pared to  accept  it. 

The  PRESIDING  OFFICER.  The 
Senator  from  South  Carolina  is  recog- 
nized. 

Mr.  THURMOND.  Mr.  President,  we 
are  willing  to  go  along  with  the 
amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  666)  was 
agreed  to. 

Mr.  BENTSEN.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  BENTSEN.  Mr.  President,  I 
thank  the  distinguished  chairman  of 
the  Judiciary  Committee  for  his 
thoughtful  consideration  of  this 
amendment  and  his  cooperation. 

Mr.  THURMOND.  Mr.  President,  it 
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is  a  pleasure  to  cooperate  with  the 
able  Senator. 

Mr.  PACKWOOD.  Mr.  President.  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
jlerk  will  call  the  roll. 

The  legislative  clerk  proceeded  Co 
call  the  roll. 

Mr.  PACKWOOD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  667 

(Purpose:  To  provide  that  certain  expenses 
of  a  private  foundation  in  removing  haz- 
ardous substances  shall  be  treated  as 
qualifying  distributions  for  purposes  of 
section  4942  of  the  Internal  Revenue  Code 
of  1954) 

Mr.  PACKWOOD.  Mr.  President,  I 
believe  the  Senator  from  Kentucky 
has  an  amendment  to  offer.  I  will  have 
just  a  few  words  to  say  about  it.  I  be- 
lieve it  is  acceptable. 

Mr.  McCONNELL.  Mr.  President,  I 
send  an  amendment  to  the  desk  for 
myself  and  Senator  Ford  and  ask  for 
its  immediate  consideration. 

The    PRESIDING    OFFICER.    The 

amendment  will  be  stated. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Kentucky  [Mr.  McCon- 

nell],  for  himself  and  Mr.  Ford,  proposes 

an  amendment  numbered  667. 

Mr.  McCONNELL.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
The  amendment  is  as  follows: 
At  the  end  of  title  II,  insert  the  following 
new  section: 

SEC.  -.  CERTAIN  COSTS  OF  PRIVATE  FOUNDATION 
IN  REMOVING  HAZARDOUS  SUB- 
STANCES TREATED  AS  QUALIFYING 
DISTRIBUTIONS. 

(a)  In  General.— In  the.  case  of  any  tax- 
able year  beginning  after  December  31, 
1982,  the  distributable  amount  of  a  private 
foundation  for  such  taxable  year  for  purr 
poses  of  section  4942  of  the  Internal  Reve- 
nue Code  of  1954  shall  be  reduced  by  any 
amount  paid  or  incurred  (or  set  aside)  by 
such  private  foundation  for  the  investiga- 
tory costs  and  direct  costs  of  removal  or 
taking  remedial  action  with  respect  to  a  haz- 
ardous substance  released  at  a  facility 
which  was  owned  or  operated  by  such  pri- 
vate foundation. 

(b)  Limitations.— Subsection  (a)  shall 
apply  only  to  costs— 

(1)  incurred  with  respect  to  hazardous 
substances  disposed  of  at  a  facility  owned  or 
operated  by  the  private  foundation  but  only 


if- 

(A)  such  facility  was  transferred  to  such 
foundation  by  request  before  December  11, 
1980.  and 

(B)  the  active  operation  of  such  facility  by 
such  foundation  was  terminated  before  De- 
cember 12, 1980,  and 

(2)  which  were  not  incurred  pursuant  to  a 
pending  order  issued  to  the  private  founda- 
tion unilaterally  by  the  President  or  the 
President's  assignee  under  section  106  of  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act,  or  pursu- 
ant to  a  judgment  against  the  private  foun- 
dation issued  in  a  governmental  cost  recov- 
ery action  under  section  107  of  such  Act. 

(c)  Hazardous  Substance.— For  purposes 
of  this  section,  the  term  "hazardous  sub- 
stance" has  the  meaning  given  such  term  by 
section  9601(14)  of  the  Comprehensive  Envi- 
ronmental Response,  Compensation  and  Li- 
ability Act. 

Mr.  McCONNELL.  Mr.  President, 
the  amendment  I  am  offering  today 
with  my  colleague  from  Kentucky  will 
encourage  the  voluntary  cleanup  of  a 
hazardous  waste  site  by  the  Louisville- 
based  Brown  Foundation,  while  also 
ensuring  that  the  Foundation  can  con- 
tinue its  generous  charitable  contribu- 
tions over  the  long  term. 

The  James  Graham  Brown  Founda- 
tion is  a  tax-exempt,  non-profit  corpo- 
ration which  has  donated  in  excess  of 
$68  million  to  charitable  causes  since 
1954.  In  1969,  the  founder  bequeathed 
the  foundation  a  wood  preserving  com- 
pany, which  included  three  operating 
plants  in  Live  Oak  FL;  Brownsville, 
AL;  and  Louisville,  KY.  All  of  the 
assets  of  the  plants  were  liquidated  be- 
tween 1969-80. 

In  1983.  the  foundation  was  advised 
by  EPA  that  prior  operations  at  the 
Live  Oak,  FL  plant  may  have  resulted 
in  the  discharge  of  hazardous  sub- 
stances, specifically  the  creosote  used 
in  preserving  the  wood.  Following  no- 
tification, the  foundation  entered  into 
a  voluntary  consent  order  with  EPA 
and  the  State  of  Florida  to  investigate 
the  extent  of  the  pollution  and  possi- 
ble cleanup  actions  at  the  Live  Oak 
plant.  In  addition,  the  foundation  vol- 
untarily began  investigations  of  poten- 
tial pollution  at  the  two  other  sites  lo- 
cated in  Alabama  and  Kentucky.  The 
studies  are  still  under  way  and  the 
foundation  anticipates  that  it  will  pay 
its  fair  share  of  any  necessary  cleanup 
activities. 

At  this  time  actual  cleanup  cost  at 
the  three  plants  are  not  known:  but, 
based  on  EPA's  prior  experience,  I  un- 
derstand the  costs  could  be  in  the 
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range  of  $20  to  $100  million.  By  com- 
parison, the  assets  of  the  foundation 
are  in  the  range  of  $135  to  $150  mil- 
lion. While  it  is  the  intention  of  the 
foundation  to  fulfill  its  responsbilities 
for  cleanup,  its  assets  must  be  pre- 
served so  that  it  can  continue  its  many 
other  charitable  activities. 

The  problem,  Mr.  President,  arises 
from  the  fact  that  section  4942  of  the 
Internal  Revenue  Code  requires  the 
foundation  to  annually  disburse  chari- 
table payments  which  are  qualifying 
distributions  equivalent  to  at  least  5 
percent  of  the  fair  market  value  of  its 
assets.  For  the  past  few  years,  this  has 
resulted  in  a  requirement  of  $6  to  $8 
million  in  disbursements  each  year. 
The  combination  of  this  requirement 
and  the  potentially  substantial  clean- 
up costs  could  result  in  the  foundation 
seriously  depleting  its  corpus.  This 
would  not  only  threaten  the  founda- 
tion's ability  to  support  worthy  chari- 
table activities  in  Kentucky  and  seven 
other  States,  but  would  also  threaten 
the  very  existence  of  the  foundation. 

In  order  to  prevent  this  dire  possibil- 
ity, our  amendment  provides  that  the 
cleanup  expenditures  sustained  by  the 
foundation  will  constitute  'charitable 
payments"  for  the  purposes  of  the 
qualifying  distribution  requirement  of 
section  4942  of  the  IRC.  Several  points 
are  relevant  to  this  amendment: 

It  cannot  be  used  by  an  entity  to 
avoid  Superfund  obligations— it  is  nar- 
rowly drafted  to  apply  to  the  factual 
situation  and  unique  problem  con- 
fronted by  this  particular  foundation 
which  will  not  recur. 

It  results  in  no  loss  of  tax  revenues 
to  the  U.S.  Government.  In  fact,  it  en- 
courages the  voluntary  cleanup  being 
taken  by  the  foundation  and  thereby 
saves  the  Government  substantial  Su- 
perfund expenditures  and  related  ad- 
ministrative and  legal  costs.  Further- 
more, the  foundation's  voluntary  ac- 
tions will  result  in  cleanup  activity 
being  accomplished  more  quickly  and 
effectively  than  could  be  done  by  the 
Government. 

Without  this  amendment,  Mr.  Presi- 
dent, the  foundation  could  be  forced 
to  sell  assets  in  order  to  cover  its 
cleanup  costs  and,  in  addition,  still 
meet  the  IRS  charitable  disbursement 
requirements.  This  untimely  forced 
sale  will  result  in  failure  to  recover  the 
true  value  of  these  assets  and  will  sub- 
stantially reduce  the  income  which 
would  be  available  for  future  charita- 


ble gifts.  The  foundation  has  been  an 
exemplary  citizen  in  its  voluntary  ap- 
proach to  fulfilling  its  responsibilities. 
Neither  it  nor  the  charities  which  ben- 
efit from  its  generous  giving  should  be 
punished  by  an  inconsistent  applica- 
tion of  our  Federal  laws,  and  I  urge 
adoption  of  the  amendment. 

Mr.  FORD.  Mr.  President,  I  am 
pleased  to  be  a  cosponsor  of  the 
amendment  by  my  colleague  from 
Kentucky,  Senator  McConnell.  The 
James  Graham  Brown  Foundation, 
based  in  Louisville,  KY,  is  a  tax- 
exempt,  nonprofit  corporation  which 
has  generously  donated  more  than  $68 
million  to  schools,  hospitals,  universi- 
ties, and  other  charitable  groups  since 
its  founding  in  1954.  This  is  a  vftal  or- 
ganization to  Kentucky  which  has 
been  the  beneficiary  of  over  85  per^ 
cent  of  these  funds. 

In  1969  the  foundation  was  be- 
queathed the  stock  of  a  company 
which  operated  several  wood  treating 
plants,  including  one  plant  in  Live 
Oak,  FL.  However,  by  1988,  the  foun- 
dation had  dissolved  the  wood  treating 
company  and  liquidated  its  assets. 
Since  that  ttme  the  foundation  has 
neither  owned  nor  operated  these 
businesses.  In  J  983,  the  Environmental 
Protection  Agency  notified  the  foun- 
dation that  prior  operations  at  the 
Live  Oak  plant  may  have  resulted  in 
the  release  of  hazardous  substances  at 
the  site,  and  consequently,  the  founda- 
tion, and  another  entity  which  also  op- 
erated the  site,  could  possibly  have 
some  liability  under  the  Superfund 
Program. 

While  the  foundation  does  not 
accept  any  of  the  findings  of  liability, 
being  a  responsible  corporate  entity,  it 
does  intend  to  pay  its  fair  slum;  of  arty 
necessary  cleanup  costs  at  the  site  and 
has  entered  into  a  voluntary  consent 
order  with  EPA  and  the  State  of  Flori- 
da to  investigate  the  extent  of  any  pol 
lution  and  possible  cleanup  actions  at 
the  Live  Oak  ate.  Additionally,  since 
learning  of  the  potential  problem  at 
the  Florida  plant,  the  foundation  had 
also  voluntarily  initiated  investiga- 
tions of  the  potential  pollution  prob- 
lem at  two  other  wood  treating  plants 
formerly  operated  by  the  company 
which  bequeathed  the  stock  to  the 
foundation.  This  is  a  responsible  foun- 
dation, Mr.  President,  and  I  stress  that 
their  action  to  date  has  been  com- 
pletely voluntary.  The  trustees  of  the 
foundation  are  men  and  women  of  im- 
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peccable  integrity  who  fully  intend  to 
do  their  part  to  ensure  that  these  sites 
are  made  sale. 

However,  at  this  time  there  is  no 
clear  estimate  of  the  extent  of  the 
cleanup  necessary  at  this  site,  nor  of 
its  potential  cost.  Based  on  past  EPA 
experience,  cleanup  costs  will  no  doubt 
be  substantial.  Unfortunately,  if  the 
cleanup  costs  are  as  great  as  expected, 
the  foundation  may  be  forced  to  sell 
its  assets  and  liquidate  the  organiza- 
tion In  order  to  voluntarily  meet  its  re- 
sponsibilities at  these  sites.  Such  a 
result  would  have  a  devastating 
impact  on  the  many  charitable  organi- 
zations which  the  foundation  sup- 
ports. Including  the  Boy  Scouts,  the 
YMCA,  and  many  colleges  and  univer- 
sities throughout  Kentucky. 

Under  section  4942  of  the  Internal 
Revenue  Code,  a  foundation  is  re- 
quired to  mace  charitable  distribu- 
tions annually  equal  to  5  percent  of 
the  average  fair  market  value  of  its 
assets.  In  the  case  of  the  Brown  Foun- 
dation, such  qualifying  distributions 
total  between  $6  and  $8  million  per 
year.  The  foundation  simply  will  not 
be  able  to  meet  its  fair  share  of  the  an- 
ticipated voluntary  cleanup  costs,  and 
the  5-percent  qualifying  distribution 
requirement,  without  seriously  deplet- 
ing its  coipus  or  forcing  it  to  liquidate 
its  assets.  Obviously,  it  the  corpus  is 
sufficiently  depleted,  the  foundation 
will  cease  to  be  able  to  fund  the  impor- 
tant charitable  activities  in  my  State, 
and  throughout  the  Nation.  At  a  time 
when  this  administration  is  calling  on 
the  private  sector  to  pick  up  more  and 
more  of  the  cost  of  services  to  those  in 
need,  it  seem  to  be  most  appropriate 
that  the  Congress  provide  some  relief 
to  this  organization  so  that  it  can  con- 
tinue to  meet  the  requirements  of  sec- 
tion 4942,  and  fund  the  many  deserv- 
ing organizations  and  groups  it  serves. 

The  foundation's  voluntary  cleanup 
activities  are  no  different  from  the 
other  charitable  activities  it  supports 
in  my  State,  Both  activities  provide 
for  the  general  welfare  and  thereby 
lessen  the  need  for  government  action 
and  funding,  white  providing  for  the 
maintenance  of  public  works.  The  vol- 
untary cleanup  activities  by  the  foun- 
dation are  no  different  than  these  re- 
quired by  section  4942  and  should  be 
recognized  as  such, 

Our  amendment  is  designed  to  allow 
the  foundation  to  continue  funding  its 
charitable  activities  and  meet  its  re- 


sponsibilities to  cleanup  these  sites. 
The  amendment  will  allow  the  founda- 
tion to  include  in  its  5  percent  qualify- 
ing distribution  funds,  as  required 
under  section  4942,  those  amounts 
paid  or  incurred  by  the  foundation  for 
the  investigatory  costs  and  direct  costs 
of  removal  or  remedial  action  at  the 
sites.  This  is  a  narrowly  drafted 
amendment  which  applies  only  to  the 
Brown  Foundation  and  will  not  create 
a  loophole  by  which  other  entities  can 
avoid  Superf  und  liability  More  impor- 
tantly, it  encourages,  and  allows,  vol- 
untary cleanup  actions  to  continue  at 
the  site,  thereby  saving  the  Federal 
Government  substantial  Superfund 
expenditures. 

The  Brown  Foundation  is  an  exem- 
plary corporate  citizen  of  Kentucky 
and  should  be  allowed  to  voluntarily 
meet  its  cleanup  responsibilities  while 
at  the  same  time  continue  its  charita- 
ble activities.  Congress  did  not  intend 
to  discourage  such  action  through  sec- 
tion 4942,  and  this  amendment  is  ap- 
propriate and  consistent  with  both  the 
purposes  of  the  Superfund  program 
and  the  intent  of  the  qualifying  distri- 
bution rule  of  section  4942. 

I  am  most  appreciative  of  the  sup- 
port of  the  Finance  Committee  for 
this  amendment  and  I  urge  its  adop- 
tion. 

Mr.  PACKWOOD,  Mr.  President, 
this  amendment  has  been  cleared  on 
both  sides  of  the  aisle.  It  is  a  relatively 
simple  amendment.  There  is  a  founda- 
tion called  the  Brown  Foundation 
which  used  to  own  some  wood  treat- 
ment plants.  They  have  liquidated 
those  plants.  They  may  or  may  not 
have  some  Superfund  liability.  They 
are  willing  to  do  it.  They  are  willing  to 
pay  for  it.  Thsy  are  willing  to  under- 
take actions,  whatever  necessary,  and 
do  it  voluntarily.  They  simply  would 
like  costs  to  be  allocable  against  the  5 
percent  that  foundations  are  required 
to  pay  each  year  out  of  their  principal 
amount.  I  think  it  is  a  perfectly  legiti- 
mate request,  and  I  fully  approve  of 
the  amendment. 

Mr.  BENTSEN.  Mr.  President,  for 
the  minority,  we  have  examined  what 
is  being  done  and  we  find  no  objec- 
tions to  it. 

The  PRESIDING  OFFICER.  The 
question  b  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No,  667)  was 
agreed  to. 
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Mr.  PACKWOOD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to, 

Mr.  FORD.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  DOLE.  Mr.  President.  it  is  my 
understanding  that  we  cannot  stir  up 
any  more  amendments  that  require 
rollcall  votes  this  afternoon.  I  ask  the 
manager  of  the  bill  if  that  is  correct. 

Mr.  STAFFORD.  I  say  to  the  major- 
ity leader  that  we  know  of  no  more 
amendments  that  might  require  roll- 
call  votes. 

We  have  been  able  to  dispose  of  a 
large  number  of  amendments  today, 
and  we  think  we  are  nearly  at  the  end 
of  the  tunnel  so  far  as  the  bill  is  con- 
cerned. 

Mr.  DOLE.  I  thank  the  distin- 
guished chairman  of  the  committee  as 
well  as  Senator  Bkntsen.  Senator 
Rockefeller,  and  others  who  have 
been  working  on  this  measure. 

It  is  my  hope  that  we  can  conclude 
action  on  this  bill  on  Monday.  I  know 
that  there  are  a  couple  of  controver- 
sial amendments  that  we  cannot  deal 
with  today  because  the  principals  are 
not  here.  I  understand  there  is  one 
more  to  be  accepted  without  a  rollcall 
vote. 

I  have  been  trying  to  stir  up  some 
more  action  this  afternoon,  but  I 
cannot  seem  to  find  any.  Everybody  is 
waiting  for  a  grain  bill  or  a  textile  bilL 
I  think  it  is  safe  to  announce  to  my 
colleagues  that  there  will  be  no  more 
votes  today. 

Mr.  STAFFORD.  Mr.  President,  I 
believe  the  most  distinguished  Senator 
from  New  York,  a  valued  member  of 
our  committee,  has  an  amendment. 

AMENDMENT  NO.  «69 

(Purpose:  Alternative  or  Innovative  Treat- 
ment Technology  Research  and  Demon- 
stration Program) 

Mr.  MOYNIHAN.  Mr.  President,  I 
send  tc  the  desk  an  amendment  and 
ask  for  its  immediate  consideration. 

The    PRESIDING    OFFICER.    The 
amendment  will  be  stated. 
The  bill  clerk  read  as  follows: 
The  Senator  from  New  York  [Mr.  Moyni- 
han]  for  himself  and  Mr.  Lautenbesg  pro- 
poses an  amendment  numbered  609. 

Mr.  MOYNIHAN.  Mr.  President,  I 
ask  unanimous  consent  that  the  read- 
ing of  the  amendment  be  dispensed 
with. 


The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  118,  after  line  8,  insert  the  fol- 
lowing new  sections: 

Sec.  (a)  Title  I  of  the  Comprehensive 
Environmental  Response  Compensation  and 
Liability  Act  of  1980  is  amended  by  adding 
the  following  new  section: 

ALTERNATIVE  OB  INNOVATIVE  TREATMENT 
TECHNOLOGY  RESEARCH 

"Sec.  119.  (a)(1)  The  President  is  author- 
ized and  directed  to  carry  out  a  program  of 
research,  evaluation,  testing,  development, 
and  demonstration  of  alternative  or  innova- 
tive treatment  technologies  that  may  be  uti- 
lized in  response  actions  under  section  104 
or  section  106  of  this  Act  to  achieve  more 
permanent  protection  of  the  public  health 
and  welfare  and  the  environment. 

"(2)  In  carrying  out  the  program  estab- 
lished by  this  section,  the  President  shall 
conduct  a  technology  transfer  program,  in- 
cluding the  development,  collection,  evalua- 
tion, coordination  and  dissemination  of  in- 
formation relating  to  the  utilization  of  al- 
ternative or  innovative  treatment  technol- 
ogies for  response  actions.  The  President 
shall  establish  and  maintain  a  central  refer- 
ence library  for  such  information.  The  in- 
formation maintained  by  the  President 
?hall  be  made  available  to  the  public. 

"(3)  In  carrying  out  activities  under  sub- 
jection (1),  the  President  is  authorized  to 
enter  into  contracts  and  cooperative  agree- 
ments with,  and  make  grants  to,  any  per- 
sons Including  public  entities,  accredited  in- 
stitutions of  higher  learning,  and  nonprofit 
private  entities  (as  defined  by  26  U.S.C. 
501(c)(3)).  The  President  shall,  to  the  maxi- 
mum extent  possible,  enter  into  appropriate 
cost-sharing  arrangements  under  this  sec- 
tion. 

"(bMl)  The  President  may.  consistent 
with  the  provisions  of  this  section,  provide 
assistance  or  information  to  any  persons,  in- 
cluding public  entities,  accredited  institu- 
tions of  higher  learning,  and  nonprofit  pri- 
vate entities  who  wish  to  have  alternative 
and  innovative  treatment  technologies 
tested  or  evaluated  for  utilization  in  re- 
sponse activities. 

"(2)  The  President  may  arrange  for  the 
use  of  sites,  either  wholly  or  in  part,  listed 
as  national  priority  sites  under  section 
105(a)(8)(B).  or  at  which  a  response  is  taken 
pursuant  to  section  104  or  106,  for  the  pur- 
poses of  research,  testing,  evaluation,  devel- 
opment, and  demonstration  under  such 
terms  and  conditions  as  the  President  shall 
require  to  assure  the  protection  of  human 
health  and  the  environment. 

"(3)  Nothing  in  this  section  shall  be  con- 
strued to  affect  the  provisions  of  the  Solid 
Waste  Disposal  Act. 

"(c)  To  carry  out  the  program  authorized 
by  this  section,  the  President  shall,  within  2 
years  after  the  date  of  enactment  of  this 
section,  and  after  notice  and  an  opportunity 
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for  public  comment,  designate  at  least  10 
sites  listed  under  section  105(aM8MB)  as  ap- 
propriate for  field  demonstrations  of  alter- 
native or  innovative  treatment  technologies, 
after  analyzing  sites  for  potential  response 
actions.  If  the  President  determines  that  10 
sites  cannot  be  designated  consistent  with 
the  criteria  of  this  subsection,  the  President 
shall  within  the  2-year  period  report  to  the 
Environment  and  Public  Works  Committee 
of  the  Senate,  and  the  Science  and  Technol- 
ogy Committee,  the  Energy  and  Commerce 
Committee,  and  the  Public  Works  and 
Transportation  Committee  of  the  House  of 
Representatives  explaining  the  reasons  for 
the  failure  to  designate  such  sites.  Other 
funding  priorities  shall  not  be  deemed  suffi- 
cient explanation  under  this  subsection  for 
failure  to  designate  such  sites.  Not  later 
than  12  months  after  designation  of  a  site 
under  this  section,  the  President  shall  begin 
or  cause  to  begin  a  demonstration  of  alter- 
natives or  Innovative  treatment  technol- 
ogies at  such  site.  In  designating  such  sites 
under  this  section,  the  President  shall,  con- 
sistent with  the  protection  of  human  health 
and  the  environment,  consider  each  of  the 
following  criteria: 

"(i)  The  potential  for  contributing  to  so- 
lutions to  those  waste  problems  that  pose 
the  greatest  threat  to  human  health,  which 
cannot  be  adequately  controlled  with 
present  technologies,  or  which  otherwise 
pose  significant,  management  difficulties. 

"(2)  The  availability  of  technologies  that 
have  been  sufficiently  developed  for  field 
demonstration  and  which  are  likely  to  be 
cost-effective  and  reliable. 

"(3)  The  suitability  of  the  sites  for  demon- 
strating such  technologies,  taking  into  ac- 
count the  physical,  biological,  chemical,  and 
geological  characteristics  of  the  sites,  the 
extent  and  type  of  contamination  found  at 
the  sites,  the  capability  to  conduct  demon- 
strations in  such  a  manner  as  to  assure  the 
protection  of  human  health  and  the  envi- 
ronment, and  the  comments  of  the  public. 

"(4)  The  likeihood  that  the  data  to  be  gen- 
erated from  the  demonstration  at  the  site 
will  be  applicable  to  other  sites. 

**(d>  In  selecting  alternative  or  innovative 
treatment  technologies  for  use  in  response 
actions  under  this  title,  the  President  shall 
determine  that  response  actions  incorporat- 
ing such  technologies  provide  for  cost-ef fee- 
tive  response  if  their  life  cycle  cost  does  not 
exceed  the  life  cycle  of  the  most  effective  al- 
ternative by  more  than  three  hundred  per 
centum. 

"(e)  Pbr  the  purposes  of  this  section,  the 
term  'alternative  or  innovative  treatment 
technologies'  means  those  technologies  that 
permanently  alter  the  composition  of  haz- 
ardous waste  through  -chemical,  biological 
or  physical  means  so  as  to  significantly 
reduce  the  toxicity,  mobility,  or  volume  (or 
any  combination  thereof)  of  the  hazardous 
waste  or  contaminated  materials  being 
treated.  This  term  also  includes  technol- 
ogies that  characterize  or  assess  the  extent 
of  contamination  or  the  chemical  or  physi- 


cal character  of  the  contaminents  at  such 
sites. 

"(f)  Reports  to  Congress.— <1>  At  the 
time  of  the  submission  of  the  annual  budget 
request  to  Congress,  the  President  shall 
submit  a  report  to  the  Environment  and 
Public  Works  Committee  of  the  Senate  and 
the  Science  and  Technology  Committee,  the. 
Energy  and  Commerce  Committee,  and  the 
Public  Works  and  Transportation  Commit- 
ter of  the  House  of  Representatives  on  the 
progress  of  the  research  development,  and 
demonstration  program  authorized  by  this 
Act.  including  an  evaluation  of  the  demon- 
straton  projects  midertaken,  findings  with 
respect  to  the  efficacy  of  such  demonstrated 
technologies  in  achieving  permanent  and 
significant  reductions  in  risk  from  hazard- 
ous substances,  the  costs  of  such  demonstra- 
tions, and  the  potential  applicability  of,  and 
projected  costs  for,  such  technologies  at 
other  hazardous  substance  sites. 

"(2)  If  the  total  estimated  Federal  contri- 
bution to  the  cost  of  any  field  demonstra- 
tion project  under  section  (a)  exceeds 
$5,000,000,  the  President  shall  provide  a  full 
and  comprehensive  report  on  the  proposed 
demonstration  project  to  the  Environment 
and  Public  Works  Committee  of  the  Senate, 
and  the  Science  and  Technology  Commit- 
tee, the  Energy  and  Commerce  Committee, 
and  the  Public  Works  and  Transportation 
Committee  of  the  House  of  Representatives, 
and  no  funds  may  be  expended  for  such 
project  under  the  authority  granted  by  this 
section  prior  to  the  expiration  of  30  calen- 
dar days  (not  including  any  day  on  which 
either  House  of  Congress  is  not  in  session 
because  of  an  adjournment  of  more  than  3 
calendar  days  to  a  day  certain)  from  the 
date  on  which  the  President's  report  on  the 
proposed  project  is  received  by  the  Con- 
gress. 

"(g)  The  President  shall,  to  the  maximum 
extent  practicable,  provide  adequate  oppor- 
tunity for  small  business  participation  hi 
the  activities  authorized  under  this  Act". 

(b)  Section  105(a)  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1986  is  amended  as  fol- 
lows: 

(1)  Strike  out.  "and"  at  the  end  of  para- 
graph (81(B). 

(2)  Strike  out  the  period  at  the  end  of 
paragraph  (9)  and  substitute  ";  and". 

(3)  Add  the  following  new  paragraph  at 
the  end  thereof: 

"(10)  standards  and  testing  procedure  by 
which  alternative  or  innovative  treatment 
technologies  can  be  determined  to  be  appro- 
priate for  utilization  in  response  actions  au- 
thorized by  this  Act." 

(c)  Section  111  of  the  Comprehensive  En- 
vironmental Response,  Compensation,  and 
Liability  Act  of  1980  is  amended  by  adding 
the  following  new  subsection: 

"<  )  There  is  authorized  to  be  appropri- 
ated for  each  of  the  fiscal  years  1986.  1987, 
1988,  1989,  and  1990.  from  sums  appropri- 
ated or  transferred  to  the  Hazardous  Sub- 
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stance  Response  Trust  Fund  under  section 
9505<bXlXc)  of  the  Internal  Revenue  Code 
of  1954.  not  more  than  $25,000,000  to  be 
used  for  purposes  of  carrying  out  the  re- 
search, development  and  demonstration  pro- 
gram for  alternative  or  Innovative  technol- 
ogies authorized  under  section  116. 
Amounts  made  available  under  this  subeee- 
tion  shall  remain  available  until  expended", 
(d)  Within  four  years  from  the  date  of  the 
enactment  of  this  section,  the  President 
shall  transmit  to  Congress  a  study  of  the  ef- 
fects of  the  standards  of  liability  and  finan- 
cial responsibility  requirements  imposed  by 
the  Comprehensive  Environmental  Re- 
sponse. Compensation,  and  Liability  Act  of 
1980  on  the  cost  ot  and  Incentives  for.  de- 
veloping and  demonstrating  alternative  and 
innovative  treatment  technologies. 

Mr.  MOYNIHAN.  Mr.  President,  I 
rise  to  offer  an  amendment  to  S.  51, 
the  important  and  yell  crafted  legisla- 
tion that  we  have^now  before  us  to 
extend  the  Superfund  Program.  The 
purpose  of  this  amendment,  which  our 
distinguished  chairman  has  agreed  to, 
is  simply  to  enable  the  Environmental 
Protection  Agency  to  conduct  research 
on  new  technologies  for  the  work  of 
the  Superfund— which  is,  after  all,  to 
clean  up  abandoned  hazardous  waste 
sites. 

I  and  the  other  Senators  on  the  En- 
vironment and  Public  Works  Commit- 
tee have  become  concerned  that  we 
may  have  got  into  a  pattern  of  simply 
digging  up  toxic  waste  in  one  place 
and  planting  it  in  another  without 
finding  effective  ways  to  detoxify  it  or 
destroy  it.  I  see  the  Senator  from  West 
Virginia  here  as  well,  and  I  know  he 
shares  our  concerns. 

EPA's  only  authority  to  do  research 
on  hazardous  waste  technologies  is 
that  conveyed  under  RCRA,  the  Re- 
source Conservation  and  Recovery 
Act,  but  such  does  not  allow  the  actual 
testing  of  new  and  hopefully  more  ef- 
fective technologies  at  Superfund 
sites. 

This  amendment  would  give  EPA 
that  authority,  on  a  limited  basis,  lest 
we  find  ourselves  simply  shuffling  our 
toxic  waste  from  one  site  to  another. 

There  can  be  no  one  in  the  TJ.S. 
Senate  who  is  more  aware  of  the  need 
for  better  techniques  for  the  Super- 
fund  Program  than  a  Senator  from 
New  York.  This  Senator  from  New 
York  well  remembers  that  one  day  in 
August  1978,  the  whole  world  learned 
of  a  place  called  Love  Canal.  The 
emergency  declared  there  by  the 
President  made  it  suddenly  clear  to  ev- 
eryone that  there  was  indeed  a  serious 


problem  with  the  way  we  had  disposed 
of  our  hazardous  wastes;  this  we  all 
now  recognize  as  a  national  problem. 

We  have  made  progress  in  the  7 
years  since  that  emergency  declara- 
tion and  the  5  years  since  Superfund 
was  created.  But  after  all  this  time,  we 
still  do  not  have  an  acceptable  answer 
for  Love  Canal.  We  have  asked  the 
EPA  for  thorough  cleanups— and  told 
them  to  do  so  as  inexpensively  as  pos- 
sible. We  have  told  them  to  use  proven 
technologies,  and  wound  up  with 
either  containment  onsite  or  the  shell 
game. 

My  amendment,  Mr.  President,  di- 
rects the  EPA  to  conduct  a  limited  re- 
search and  demonstration  program  to 
test  new  technologies  for  Superfund 
cleanups.  The  means  to  clean  up  these 
sites  thoroughly,  permanently,  and 
cost-effectively  may  already  exist;  if 
not,  surely  better  methods  will  be  dis- 
covered. This  program  allows  the 
agency  to  find  them,  and  to  try  them. 

I  believe  our  revered  and  very  acces- 
sible chairman  is  agreeable  to  this. 

Mr.  LAUTENBERG.  Mr.  President, 
I  commend  the  Senator  from  New 
York  for  his  leadership  in  offering  this 
important  amendment  on  Superfund 
research  and  development. 

I  strongly  support  this  amendment. 
It  is  imperative  that  we  develop  effec- 
tive means  of  disposing  of  this  Na- 
tion's hazardous  waste.  We  must  not 
continue  to  solve  one  problem  by  cre- 
ating another  because  of  ineffective 
disposal  or  treatment  technologies. 

There  are  currently  850  Superfund 
sites  proposed  or  listed  on  the  national 
priority  list.  I  believe  that  we  must 
remove  the  hazardous  substances  and 
wastes  from  these  sites  rather  than  at- 
tempt to  simply  contain  them.  Con- 
tainment is  a  risky  solution  that  may 
end  up  being  the  most  costly  of  reme- 
dies. 

The  alternative  is  removing  the 
toxic  material  and  either  treating  it  on 
or  off  site,  or  disposing  of  it  in  a  se- 
cured facility.  Unfortunately,  over  60 
percent  of  our  permitted  disposal  fa- 
cilities under  the  Resource  Conserva- 
tion and  Recovery  Act  are  leaking,  and 
many  are  still  in  interim  status  and 
are  not  required  to  meet  the  more 
stringent  standards  of  fully  permitted 
facilities. 

Mr.  President,  this  amendment  calls 
for  the  expenditure  of  $25  million  per 
year  from  the  fund  for  research  and 
development  of  more  effective  and  in- 
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novative  treatment  methods.  While 
this  $25  million  Is  $25  million  less  that 
Is  available  for.  site  cleanup,  I  feel  that 
these  funds  may  indeed  repay  the 
fund  many  times  over  in  reduced  costs 
due  to  more  permanent'  cleanups. 
With  the  prospect  of  many  of  our  cur- 
rently operating  RCRA  waste  disposal 
facilities  becoming  Superfund  sites,  we 
must  consider  the  long-term  costs, 
both  in  dollars  and  in  public  health 
and  environmental  damage. 

The  research  and  development  pro- 
gram under  this  amendment  allows 
the  President  to  make  grants  or  enter 
into  cost  sharing  agreements  with 
public  and  private  entities,  to  the 
extent  that  the  private  entities  are 
nonprofit.  It  allows  for  demonstration 
of  alternative  or  innovative  technology 
at  sites  listed  on  the  national  priority 
list  as  long  as  these  technologies 
assure  the  same  level  of  protection  to 
human  health  and  the  environment 
provided  for  under  the  statute.  The 
President  would  be  required,  after  2 
years,  to  designate  at  least  10  sites  for 
research  and  development  demonstra- 
tion. The  President  must  submit  an 
annual  report  to  the  relevant  congres- 
sional committees  on  the  progress  of 
these  projects. 

Mr.  President,  this  program  is  in- 
tended to  aid  in  developing  effective 
treatment  methods.  It  must  not  be 
used  as  a  means  of  circumventing 
more  stringent  remedial  action  and 
clean  up  requirements.  Congress  must 
maintain  an  active  role  in  monitoring 
the  selection  of  sites  and  new  technol- 
ogies applied  under  this  provision. 

Last  year,  New  Jersey  was  confront- 
ed with  a  very  difficult  dilemma.  The 
plan  at  one  of  these  State's  most  dan- 
gerous sites.  Burnt  Fly  Bog  in  Marl- 
boro Township,  was  to  send  the  PCB 
contaminated  soil  from  the /site  to  the 
CECO's  landfill  site  in  Williamsburg, 
OH.  Just  before  the  trucks  were  to  be 
loaded  with  the  soil  and  sent  to  New 
Jersey,  the  Environmental  Protection 
Agency  ordered  the  Viceroy  landfill  to 
be  closed.  Massive  groundwater  con- 
tamination from  the  site  was  discov- 
ered, and  an  aerial  photograph  printed 
in  the  New  York  Times  showed  pipes 
that  were  routinely  carrying  overflow 
from  the  site  into  the  nearby  woods. 
This  was  a  shocking  revelation,  and 
one  that  confirmed  in  my  mind  that 
we  must  take  every  step  to  stop  the 
toxic  waste  merry-go-round  that  is 
plaguing  our  cleanup  efforts.  A  recent 


report  by  the  Office  of  Technology  As- 
sessment IOTA]  highlighted  this  situ- 
ation as  one  of  the  most  serious  prob- 
lems facing  our  toxic  waste  cleanup  ef- 
forts. 

Mr.  President,  I  ask  unanimous  con- 
sent that  -the  article  from  the  New 
York  Times  on  the  Williamsburg,  OH 
site  be  printed  in  the  Record  at  the 
conclusion  of  my  remarks. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  Is  so  ordered. 
(See  exhibit  1.) 

Mr.  LAUTENBERG.  Mr.  President, 
I  am  pleased  to  be  a  cosponsor  of  this 
amendment.  We  are  joined  In  the 
House  of  Representatives  by  my  able 
colleague  from  New  Jersey,  Congress- 
man Torricelli,  in  offering  this  legis- 
lation to  the  Superfund  reauthoriza- 
tion. I  urge  my  colleagues  in  the 
Senate  to  adopt  the  amendment 
before  us. 

Exhibit  1 

Officials  in  Ohio  Shut  Key  Dump  for 

Toxic  Wasts 

(By  Philip  Shabecoff ) 

Washington,    November    13.— The    Ohio 

Environmental  Protection  Agency  has  shut 

down   one  of  the  country's  biggest  toxic 

waste  dumps  after  receiving  reports  that  its 

operators  knowingly  pumped  contaminated 

water  into  the  drinking  water  supply  of  a 

nearby  town. 

A  spokesman  said  today  that  the  agency 
had  asked  the  state  to  investigate  whether 
the  operators  of  the  dump  near  Williams- 
burg, Ohio,  had  committed  a  crime.  The 
state  spokesman,  Allan  D.  Pranks,  said  the 
site  was  ordered  closed  over  the  weekend. 

A  spokesman  for  the  owner  of  the  site, 
Cecos  International,  said  that  there  had 
been  no  wrongful  intent  and  that  the  com- 
pany was  cooperating  fully  with  the  au 
thorities. 

The  Cecos  dump  is  a  depository  for  haz- 
ardous substances  removed  from  toxic  waste 
sites,  some  as  far  away  as  Massachusetts; 
that  have  been  found  to  threaten  the  envi- 
ronment and  public  health. 

PROBLEM  AT  OTHER  SITES 

Officials  at  the  Federal  Environmental 
Protection  Agency  have  acknowledged  that 
many  of  the  sites  to  which  toxic  wastes  are 
sent,  under  the  Government's  program  to 
clean  up  potentially  dangerous  abandoned 
dumps,  may  themselves  be  leaking  or  other- 
wise deficient. 

The  Federal  agency  is  currently  investi- 
gating evidence  that  another  Cecos  dump 
site  in  Niagara  Falls.  N.Y.,  where  wastes 
from  Love  Canal  and  other  abandoned  sites 
were  transferred,  may  be  leaking  into  the 
community. 

Basil  G.  Constantelos,  director  of  waste 
management    for    the    Federal    agency's 
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Middle  Western  regional  office,  said  the 
agency  was  planning  to  do  a  "detailed  eval- 
uation" of  the  underground  water  at  the 
Cecils  durn(*flttefln.  Ohio  within  the  next 
few  weeks.  He  said,  however,  that  the  in- 
spection had  been  planned  before  the  site 
was  shut  down  and  that  his  agency  did  not 
have  evidence  of  any  leakage  or  other 
threats  to  health  and  the  environment. 

According  to  Mr.  Pranks,  a  state  inspector 
discovered  last  week  that  excess  water  on 
top  of  one  of  the  dump's  waste  collection 
cells  had  been  pumped  into  a  tributary  of 
nearby  Pleasant  Run  Creek.  The  creek  is  a 
source  of  drinking  water  for  the  community 
of  Williamsburg. 

The  inspector,  who  is  permanently  sta- 
tioned at  the  site,  sampled  the  water  being 
pumped  into  the  tributary  and  found  that  it 
was  contaminated  with  phenol,  which  is  reg- 
ulated under  the  Federal  toxic  substances 
law  as  a  poisonous  chemical,  Mr.  Pranks 
said.  While  the  extent  of  the  contamination 
is  still  being  analyzed,  he  said,  water  that  is 
contaminated  by  a  hazardous  substance  be- 
comes a  hazardous  substance  itself,  under 
the  law. 

He  said  that  the  "good  news"  is  that  Wil- 
liamsburg's water  treatment  plant  is  nine 
miles  away  from  the  dump  and  that  there 
was  general  agreement  that  the  treatment 
plant  "would  take  care  of"  the  contamina- 
tion. 

"But  this  shouldn't  have  happened,"  he 
said.  "We  consider  this  to  be  a  very,  very  se- 
rious offense." 

The  Ohio  environmental  agency  has 
begun  a  "comprehensive  investigation"  of 
the  site.  Mr.  Franks  said.  Meanwhile,  the 
agency  has  asked  the  Ohio  Bureau  of  Crimi- 
nal Investigation  to  see  whether  Cecos  em- 
ployees violated  toxic  waste  laws,  he  added. 
The  Federal  E.P.A.  has  delegated  responsi- 
bility for  enforcing  the  toxic  waste  law  to 
state  governments. 

EARLIER  PROBLEMS  AT  SITE 

"It  appears  that  a  lot  of  people  were 
aware  of  what  was  done  and,  in  effect, 
signed  off  on  it,"  Mr.  Franks  said. 

Mr.  Franks  said  that,  in  the  past  "there 
have  been  problems  on  and  off  with  the 
site."  He  said  that  earlier  in  the  year  the 
agency  had  found  that  water  from  a  pond 
on  the  Cecos  grounds  was  being  pumped 
into  the  air  to  spread  it  over  the  ground. 
The  spray  was  seen  to  have  been  drifting 
over  the  site  boundaries  and  on  to  the  roofs 
of  nearby  homes,  and  the  agency  ordered 
the  practice  stopped. 

The  Cecos  site  in  Ohio  has  taken  hazard- 
ous wastes  from  a  number  of  major  dumps 
cleaned  up  by  the  Federal  Government,  in- 
cluding the  Valley  of  the  Drums  in  Ken- 
tucky, where  leaking  containers  of  toxic 
substances  were  simply  buried  in  the 
ground. 

When  the  landfill  was  ordered  closed  this 
weekend,  some  15  trucks  carrying  hazardous 
wastes  from  a  site  in  Massachusetts  were  on 
the  way  to  Williamsburg.  When  they  ar- 
rived, the  state  agency  allowed  them  to- 


dump  their  wastes  at  the  site  on  the  theory 
that  it  would  be  environmentally  safer  than 
turning  the  trucks  away.  But  Mr.  Franks 
said  that  the  site  was  now  closed  for  an  in-. 
definite  period  until  the  investigations  are 
concluded. 

EXCELLENT  RECORD  CITED 

Mary  P.  Bauer,  corporate  communications 
manager  for  Cecos.  said:  "At  this  point  we 
are  just  cooperating  fully  with  them  in  their 
investigation.  The  company's  position  is 
that  there  was  no  wrongful  intent  and  cer- 
tainly any  activities  were  not  criminal  in 
nature." 

She  said  the  company  had  been  told  by 
the  Williamsburg  Water  District  that  their 
analyses  had  shown  no  contaminants  rn  the 
local  water  system. 

Thomas  Moran,  vice  president  of  Cecos, 
said  that  the  water  pumped  into  the  creek 
was  "standing  rainwater"  and  that  the  com- 
pany was  investigating  to  determine  if  the 
water  was  contaminated. 

"The  site  has  an  excellent  compliance 
record,"  Miss  Bauer  said.  "This  is  the  first 
time  our  activites  were  suspended  by  Ohio 
E.P.A.  and  we  have  never  been  suspended  by 
the  Federal  EJ»_A." 

She  added.  "We  expect  the  investigation 
to  be  completed  quickly." 

Mr.  STAFFORD,  Mr.  President,  we 
have  been  well  aware  of  the  amend- 
ment which  the  distinguished  Senator 
from  New  York  [Mr.  Moynihan]  has 
proposed  to  offer.  We  have  examined 
it  We  believe  that  it  is  meritorious 
and  will  accomplish  a  good  purpose 
that  is  needed. 

For  the  majority  of  the  committee,  I 
am  prepared  to  accept  it,  and  I  have 
consulted  with  Senator  Bentsen,  and  I 
believe  he  is  prepared  to  accept  it  also. 

Mr.  MOYNIHAN.  I  believe  that  is 
the  case.  If  I  could  say  to  my  chair- 
man, I  believe  I  am  also  momentarily 
the  floor  manager  on  this  side,  and  I 
accept  it. 

Mr.  President,  I  move  adoption  of 
the  amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  New  York. 

The  amendment  (No.  669)  was 
agreed  to. 

Mr.  MOYNIHAN.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  MOYNIHAN.  I  thank  the  distin- 
guished chairman. 

Mr.  LEAHY.  Mr.  President,  I  rise 
today  to  urge  my  colleagues  to  support 
S.    51,   legislation    reauthorizing   the 
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Hazardous  Substance  Response  Trust 
Fund  or  Superfund. 

Senator  Stafford  and  the  other 
members  of  the  Committee  on  Envi- 
ronment and  Public  Works  are  to  be 
commended  for  their  efforts  to  reau- 
thorize and  improve  our  Nation's 
system  of  responding  to  the  problem 
of  hazardous  waste. 

The  Environmental  Protection 
Agency  estimates  that  there  are  now 
some  20,000  or  more  hazardous  waste 
sites  in  the  United  States.  And  that 
number  is  growing  every  day.  The 
problem  is  enormous. 

Critics  charge  that  we  in  Congress 
often  respond  to  problems  of  such 
magnitude  with  a  pitchfork  and  a 
truck  load  of  million  dollar  bills.  Such 
is  not  the  case  with  Superfund. 

Properly  disposing  of  hazardous 
waste  and  cleaning  up  potentially  dan- 
gerous Superfund  sites  require  careful- 
ly and  scientifically  planned  action. 
Eliminating  the  threat  to  our  environ- 
ment by  hazardous  wastes  is  not  a  mis- 
sion which  money  alone  can  accom- 
plish. 

Over  the  last  4  years  Congress  has 
judiciously  raised  and  spent  $1.6  bil- 
lion to  begin  our  national  effort  to 
identify  and  clean  up  hazardous 
wastes.  That  money  has  been  spent 
not  only  on  cleaning  up  specific  sites, 
but  on  developing  methodologies  and 
practices  for  fighting  hazardous 
wastes  in  the  future. 

On  September  30,  1986,  the  author- 
ity of  Congress  to  raise  revenues  and 
appropriate  moneys  to  support  Super- 
fund  will  expire.  The  Environment 
and  Public  Works  Committee  and  the 
Senate  Finance  Committee  have  re- 
ported the  legislation  which  is  before 
us  today  to  expand  and  improve  the 
Superfund. 

Some  $7.5  billion  would  be  raised 
mainly  through  excise  taxes  to  broad- 
en our  attack  on  hazardous  waste.  The 
lessons  of  the  last  4  years  now  enable 
us  to  expand  this  campaign.  New  sci- 
entific advances  have  been  made.  Su- 
perfund is  more  efficient  and  the  two 
most  recent  Administrators  of  the 
EPA  have  told  Congress  that  Super- 
fund  workers  are  ready  to  take  on  this 
problem  on  a  larger  scale. 

I  doubt  that  there  is  one  Member  of 
this  body  or  of  the  House  of  Repre- 
sentatives who  does  not  support  Su- 
perfund, and  who  does  not  support  in- 
creasing its  efforts,  in  light  of  the  new 
proficiency  we  have  in  dealing  with 


hazardous  wastes.  There  is  some  con- 
sternation, however,  concerning  the 
funding  mechanism  which  the  Senate 
Finance  Committee  approved  on  May 
23, 1985.  *—*_.. 

For  the  past  4  years,  Superfund  has 
been  financed,  in  large  part,  by  an 
excise  tax  on  petrochemicals.  Indeed, 
the  so-called  feedstock  tax  on  42  desig- 
nated chemicals  has  provided  seven- 
eighths  of  Superfund  moneys  since 
198L 

In  May,  the  Environment  and  Public 
Works  Committee  sent  legislation  to 
the  Finance  Committee  requiring  that 
$7.5  billion  in  revenues  be  raised  over 
the  next  5  years  to  finance  Superfund, 
After  careful  consideration  and 
debate,  the  Finance  Committee  recom- 
mended that  the  feedstocks  tax  be 
continued,  and  that  a  new  tax  on  man- 
ufacturers be  imposed. 

The  manufacturers  excise  tax,  which 
would  raise  $5.4  billion,  would  be  im- 
posed at  a  rate  of  $8  for  every  $10,000 
earned  from  the  sale  or  lease  of  prop- 
erty. This  tax  would  only  apply  to 
firms  with  taxable  receipts  of  more 
than  $5  million.  There  would  be  no  tax 
on  exports  and  manufacturers  would 
be  allowed  to  take  a  tax  credit  for  the 
amount  by  which  the  excise  tax  in- 
creases the  cost  of  their  purchases. 

In  its  report  accompanying  the  Su- 
perfund legislation,  the  Senate  Fi- 
nance Committee  argued  that  the  new 
manufacturers  excise  tax  would  broad- 
en the  tax  base  which  supports  Super- 
fund.  Under  current  law  only  approxi- 
mately 600  firms  are  footing  the  bill 
for  Superfund.  Albeit,  these  firms  are 
some  of  the  producers  of  hazardous 
waste.  Under  the  legislation  before  us, 
some  32,000  firms  would  share  the  cost 
of  the  expanded  Superfund  effort. 

The  business  coijununity  has  been 
very  critical  of  thef  Finance  Commit- 
tee's manufacturers  excise  tax,  claim- 
ing that  it  is  a  hidden  value  added  tax. 
The  cost  of  Superfund,  they  say,  will 
ultimately  be  passed  on  to  consumers 
in  the  form  of  higher  prices.  In  addi- 
tion, they  argue  that  the  current  feed- 
stock tax  only  taxes  those  who  direct- 
ly produce  potentially  hazardous 
wastes,  while  the  new  manufacturers 
tax  would  unfairly  tax  all  larger  firms. 

Yet,  the  Finance  Committee  has  in- 
cluded provisions  which  allow  Ameri- 
can manufacturers  to  remain  competi- 
tive in  the  world  economy,  by  exempt- 
ing exports  from  the  tax.  Additionally, 
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no  one  industry  in  the  chain  of  pro- 
duction of  a  product  would  be  forced 
to  bear  the  full  burden  of  the  excise 
tax,  because  a  tax  credit  will  be  made 
available  equal  to  the  increased  pur- 
chase price  which  a  manufacturer 
must  pay  as  a  result  of  excise  taxes  im- 
posed at  earlier  points  in  production. 

I  too  have  serious  reservations  about 
value  added  taxes  of  any  kind.  But,  I 
have  no  doubts,  whatsoever,  about  the 
need  to  increase  our  efforts  to  clean 
up  hazardous  wastes.  I,  for  one,  want. 
to  make  it  clear  that  today  I  am  cast- 
ing my  vote  for  Superfund,  not  for 
value  added  taxes. 

Any  effort  at  this  point  to  strike  the 
funding  mechanism  for  Superfund  ap- 
proved by  the  Senate  Finance  Com- 
mittee only  serves  to  distract  us  from 
our  central  purpose,  which  is  to  renew 
and  improve  Superfund. 

The  battle  over  the  funding  mecha- 
nism for  Superfund  was  won  or  lost, 
depending  on  your  perspective,  in  the 
Finance  Committee.  Any  attempt  nOw 
to  rewrite  the  tax  aspects  of  the  Su- 
perfund legislation  would  cause  an  un- 
necessarily protracted  debate  to  occur, 
if  Superfund  were  not  about  to  expire, 
if  the  problem  were  not  so  immediate, 
perhaps  we  could  afford  to  hold  such  a 
debate. 

But,  there  is  no  time.  The  threat  of 
hazardous  waste  increases  every  day, 
and  we  are  doing  all  we  can  right  now 
to  keep  up  with  it.  President  John  F. 
Kennedy  understood  this  situation 
well  In  1963  he  wrote  to  Congress: 

Actions  deferred  are  all  too  often  opportu- 
nities lost,  particularly  in  safeguarding  our 
natural  resources. 

I  urge  my  colleagues  to  support  and 
approve  with  dispatch  the  Superfund 
Improvement  Act  of  1985. 

Mr.  COHEN.  Mr.  President,  I  want 
to  express,  my  strong  support  for  pas- 
sage of  S.  51,  the  Superfund  Improve- 
ment Act  of  1985.  This  is  a  bill  of  ex- 
treme importance  to  the  health  and 
welfare  of  millions  of  Americans 
whose  homes  are  near  the  site  of  dan- 
gerous toxic  waste  dumps.  I  am 
pleased  that  the  leadership  has  recog- 
nized the  need  to  complete  work  on 
this  bill  as  soon  as  possible  so  that  we 
can  move  towards  final  action  on  this 
critical  reauthorization  bill. 

For  those  of  us  who  have  not  experi- 
enced the  fear  and  apprehension 
which  comes  with  living  near  or  on  top 
of  a  hazardous  waste  site,  the  emotion- 
al depth  of  such  feelings  is  difficult  to 


comprehend.  It  is,  however,  very  real 
and  cannot  be  dismissed  lightly. 
Across  the  State  of  Maine,  from  Saco 
to  Washburn,  we  have  experienced  the 
contamination  of  land  and  water  from 
a  municipal  waste  dump,  groundwater 
contamination  from  a  toxic  gravel  pit, 
PCB  contamination  from  abandoned 
electrical  transformers  and  chromium 
contamination  from  20-year-old  tan- 
nery waste  pits.  Other  sites  are  known 
to  exist  and  remain  a  hazard  to  sur- 
rounding communities  until  they  are 
removed.  The  need  to  maintain  a 
strong  Superfund  is  quite  clear  in  my 
mind.  It  is  our  responsibility  to  ensure 
that  the  removal  of  toxic  wastes  from 
our  neighborhoods  proceeds  without 
unnecessary  delay  and  that  the  costs 
are  borne  by  those  responsible  for 
causing  the  damages. 

In  the  first  5  years  of  Superfund's 
operation,  a  number  of  problems  with 
the  original  law  have  surfaced,  and  S. 
51  aims  to  strengthen  the  act  so  that 
cleanups  can  proceed  more  smoothly 
and  changes  are  made  where  necessary 
to  ensure  that  both  the  Environmen- 
tal Protection  Agency  and  responsible 
private  parties  understand  that  the 
cleanup  of  abandoned  hazardous  waste 
sites  remains  a  national  priority.  It  is 
only  with  continued  diligence  that  the 
program  can  be  viewed  as  a  success, 
and  that  success  is  based  on  the  ex- 
pansion and  extension  of  the  Super- 
fund  which  S.  51  contemplates. 

We  have  learned  a  great  deal  since 
1980,  including  the  sobering  realiza- 
tion that  the  number  of  hazardous 
waste  sites  across  the  Nation  is  far 
greater  than  originally  assumed.  In  ad- 
dition, we  have  learned  that  the  po- 
tential threats  to  human  health  and 
environmental  degradation  from  the 
presence  of  hazardous  substances  may 
occur  in  many  areas  that  do  not  fit 
under  the  heading  of  "abandoned  haz- 
ardous waste  dump."  Our  commitment 
to  the  removal  of  all  such  hazards 
must  remain  firm.  In  addition  to  addi- 
tional funding,  a  successful  cleanup 
effort  will  require  the  cooperation  of 
the  Federal  Government,  private  par- 
ties and  the  public. 

The  passage  of  a  strengthened  Su- 
perfund, as  embodied  in  S.  51,  is  a 
major  step  in  the  restatement  of  our 
commitment  to  a  meaningful  cleanup 
program.  We  can  only  hope  that, 
when  carried  out,  it  will  represent  a 
sensible  approach  to  the  problem  of 
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hazardous  waste  removal  that  will 
ensure  the  protection  of  the  public 
from  uncontrolled  hazards.  The  public 
certainly  has  the  right  to  know  what 
dangers  might  be  present  in  their 
neighborhoods  and  what  is  being  done 
to  remove  them,  and  it  serves  no  one 
to  prevent  that  knowledge. 

I  again  express  my  support  for  the 
passage  of  S.  51  and  applaud  the  work 
of  the  members  of  the  Environment 
Committee  who  have  worked  diligent- 
ly to  bring  a  meaningful  bill  to  the 
Senate  floor.  I  trait  that  final  passage 
of  this  legislation  by  the  Senate  will 
prove  to  be  the  impetus  needed  to 
secure  support  by  the  whole  Congress 
and  the  administration  for  an  im- 
proved Superfund. 

Mr.  BINGAMAN.  Mr.  President,  I 
rise  to  commend  the  distinguished 
chairman  and  ranking  minority 
member  of  the  Environment  and 
Public  Works  Committee  for  their  ef- 
forts to  bring  this  Superfund  reau- 
thorization bill  to  the  Senate.  The 
task  of  providing  protection  for  our 
citizens  from  toxic  contamination  is  so 
important  that  we  must  ensure  contin- 
uous support  while  also  making  every 
effort  to  make  the  program  more  ef- 
fective than  it  has  been  to  date. 

The  committee  has  worked  hard  to 
report  out  this  bill,  and  I  do  not  wish 
to  delay  its  approval  further  by  intro- 
ducing another  amendment.  However, 
there  is  an  issue  which  deserves  to  be 
considered.  There  is  a  problem  in  my 
State  of  New  Mexico  and  in  many 
other  States  as  well.  This  is  the  prob- 
lem of  leaking  underground  storage 
tanks.  Public  officials  in  New  Mexico 
have  determined  that  this  leaking  un- 
derground storage  tank  problem  is  one 
of  the  leading  causes  of  ground  water 
and  soil  contamination  by  toxic  sub- 
stances. Yet,  because  of  the  petroleum 
exclusion  in  the  Superfund  law,  the 
law  and  the  fund  cannot  be  used  in 
these  instances  to  protect  affected 
residents  by  using  fund  moneys  to 
clean  up  an  emergency  situation  while 
also  seeking  to  hold  identified  respon- 
sible parties  accountable. 

Our  counterparts  in  the  House  have 
made  an  effort  to  address  this  problem 
in  H.R.  2817,  a  bill  which  has  been  re- 
ported out  by  the  House  Energy  and 
Commerce  Committee  and  which  may 
be  the  basis  for  action  by  the  full 
House.  While  I  do  not  agree  with 
every  aspect  of  the  program  which  is 
proposed  in  that  legislation,  it  would 


provide  some  means  for  attacking  this 
problem.  Specifically  I  do  believe  that 
any  cap  placed  on  liability  should  be 
designed  primarily  to  protect  against 
bankrupting  small  business,  while  gen- 
erally holding  the  party  which  caused 
the  pollution  fully  responsible. 

Mr.  President,  I  would  ask  that  once 
the  Senate  has  passed  this  bill  before 
us,  and  a  conference  committee  is 
named,  that  Senate  conferees  be  en- 
couraged to  consider  a  way  to  address 
soil  and  ground  water  contamination 
from  leaking  underground  petroleum 
storage  tanks. 

Mr.  BENTSEN.  I  thank  my  col- 
league from  New  Mexico  for  his  com- 
ments on  this  issue.  He  has  raised  an 
issue  that  the  committee  recognizes  as 
a  significant  problem.  The  solution, 
however,  seems  fairly  elusive.  I  cer- 
tainly am  willing  to  work  in  confer- 
ence to  identify  a  potential  solution  to 
this  problem. 

Mr.  STAFFORD.  I  appreciate  the 
Senator  from  New  Mexico's  interest  in 
this  issue  and  I  share  his  concern  for 
the  problem  presented  by  the  presence 
of  leaking  underground  storage  tanks. 
I  assure  him  of  my  willingness  to  con- 
sider appropriate  action  in  conference 
to  deal  with  this  problem. 

SUPERFINE  EXCISE  TAX 

Mr.  NICKLES.  I  would  like  to  clari- 
fy the  application  of  this  tax  to  the 
natural  gas  industry  and  explain  in- 
dustry custom  and  practice  and  how  it 
relates  to  tax  principles.  Am  I  correct 
that  the  Superfund  excise  tax  would 
be  applicable  to  the  sale  of  natural  gas 
by  a  producer,  since  it  is  the  intent  of 
the  act  that  he  would  be  considered  a 
manufacturer  of  tangible  personal 
property? 

Mr.  PACKWOOD.  The  Senator  is 
correct. 

Mr.  NICKLES.  Am  I  further  correct 
that  the  subsequent  resale  of  that  nat- 
ural gas  by  a  pipeline  is  not  a  taxable 
transaction,  based  on  the  definitions 
in  section  403  of  S.  51;  and,  that  manu- 
facturing does  not  include  storage, 
transportation,  or  sale  by  retailers  or 
wholesalers  so  long  as  there  is  only  in- 
cidental preparation  of  the  property? 

Mr.  PACKWOOD.  The  Senator  is 
correct  that  a  natural  gas  pipeline 
that  purchases  natural  gas  at  point  X, 
transports  it  to  point  Y,  and  resells  it 
is  not  a  manufacturer  for  purposes  of 
the  Superfund  excise  tax  and  there- 
fore there  is  not  a  taxable  person. 

Mr.     NICKLES.     As    the    Senator 
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knows,  a  natural  gas  pipeline  may  pur- 
chase gas  for  resale  from  an  affiliated 
or  from  an  unaffiliated  producer.  In 
these  cases,  it  is  readily  ascertainable 
that  there  is  a  sale  and  therefore  a 
taxable  transaction  which  creates  tax 
liability  for  the  producer-manufactur- 
er. However,  as  the  Senator  also  is 
aware,  there  is  a  common  industry 
practice  whereby  a  pipeline  produces  a 
small  portion  of  its  own  supply,  what 
is  generically  known  as  pipeline-owned 
production,  as  contrasted  with  pur- 
chasing from  an  affiliated  or  unaffili- 
ated producer. 

Under  applicable  Federal  Energy 
Regulatory  Commission  regulations, 
18  CFR  154.42,  pipeline-owned  and 
produced  gas  is  treated  the  same  as 
?as  produced  by  an  affiliated  compa- 
ny. Although  no  title  or  transfer  actu- 
ally takes  place,  the  producing  arm  of 
the  pipeline  is  deemed  to  have  made  a 
sale  of  gas  under  18  CFR  270.203(b). 
The  price  at  which  this  sale  takes 
place  is  governed  by  the  Natural  Gas 
Act  and  Natural  Gas  Policy  Act 
t-NGPA].  This  price  is  analogous,  for 
excise  purposes,  to  a  constructive  or 
assumed  sale  price  and  is  a  principle 
that  is  already  well  established  within 
the  Internal  Revenue  Code.  The  most 
notable  example  is  the  Crude  Oil 
Windfall  Profits  Tax  Act  of  1980. 
When  oQ  or  gas  is  removed  from  the 
premises  prior  to  its  actual  sale,  the 
gross  income  utilized  for  depletion 
(Code  section  613(a))  and  windfall 
profits  tax  purposes  (Code  section 
4988(c))  are  assumed  to  be  the  equiva- 
lent of  the  representative  market  or 
field  price  of  the  oil  or  gas  under  regu- 
lation section  1.613  3(a).  This  con- 
structive price,  that  is,  the  representa- 
tive market  or  field  price,  is  analogous 
to  the  firest  sale  concept  in  the  Natu- 
ral Gas  Policy  Act. 

A  major  advantage  of  applying  the 
excise  tax  at  this  point  is  the  reduced 
administrative  burden  associated  with 
the  calculation  of  a  transportation 
cost.  Because  gas  supplies  are  commin- 
gled by  a  pipeline,  it  would  be  impossi- 
ble to  determine  who  are  the  specific 
purchasers  of  this  pipeline-owned  gas. 
Furthermore,  transportation  is  calcu- 
lated on  a  systemwide  basis,  not  on  the 
actual  cost  of  transporting  any  par- 
ticular molecule  of  gas.  Hence  it  would 
not  be  possible  to  calculate  the  trans- 
portation cost  of  pipeline-owned  sup- 
plies. 

Is  it  the  intent  of  the  Superfund 


excise  tax  to  specify  that  the  taxable 
sale  occurs  for  pipeline-owned  produc- 
tion at  this  point  of  constructive  or 
first  sale,  rather  than  when  this  pipe- 
line subsequently  sells  the  natural  gas 
to  a  customer? 

Mr.  PACKWOOD.  The  Senator 
raises  a  good  point  which  deserves 
clarification.  The  Superfund  excise 
tax  is  not  intended  to  apply  to  the 
transportation  of  this  gas,  therefore, 
Superfund  excise  tax  provisions 
should  treat  pipeline-owned  produc- 
tion as  if  the  taxable  transaction  had 
taken  place  at  the  wellhead,  that  is, 
when  the  gas  is  delivered  to  the  pipe- 
line. This  would  be  the  equivalent  of  a 
producer  selling  to  the  pipeline  for 
purposes  of  the  Superfund  excise  tax. 

Mr.  NICKLES.  I  thank  the  distin- 
guished chairman  for  this  clarifica- 
tion. 

•  Mr.  BRADLEY.  Mr.  President,  for 
the  past  several  days  we  have  debated 
the  most  important  environmental 
issue  that  we  will  face  this  year.  The 
reauthorization  of  Superfund  is  cru- 
cially important  to  New  Jersey  and 
the  Nation.  Time  is  of  the  essence— 
the  program  is  now  on  hold  due  to 
lack  of  funds.  I  urge  my  colleagues  to 
support  this  vitally  important  legisla- 
tion. 

In  March  1983  I  offered  the  first  Su- 
perfund reauthorization  bill  to  be  in- 
troduced in  the  Senate.  I  was  con-  , 
cerned  that  the  mismanagement  and 
abuse  of  the  Superfund  Program  by 
the  previous  leadership  of  the  Envi- 
ronmental Protection  Agency  had  tar- 
nished the  perception  of  our  commit- 
ment to  continuing  and  completing 
the  cleanup  of  hazardous  wastesites 
that  threaten  the  health  of  citizens 
around  the  Nation.  I  wanted  to  send  a 
signal  to  the  people  that  their  Govern- 
ment had  not  reneged  on  its  commit- 
ment, made  to  them  with  the  passage 
of  Superfund  in  1980.  My  concern  re- 
mains. Today  we  have  the  chance  to 
make  good  on  that  commitment. 

The  bill  we  are  considering  today  is 
a  good  bill.  So  far  we  have  debated 
title  I  which  contains  programmatic 
changes  to  the  existing  Superfund  law 
that  strengthen  and  improve  the  oper- 
ation of  the  program.  Several  of  the 
provisions  are  based  on  provisions  in- 
cluded in  bills  I  have  introduced  in  the 
past.  Specifically,  the  State  credit  pro- 
vision, which  allows  a  State  to  take 
action  even  in  advance  of  receiving  Su- 
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perfund  moneys  from  the  Federal 
Government,  first  appeared  in  my  S. 
2012,  introduced  in  the  last  Congress 
and  cosponsored  by  my  colleagues 
from  New  Jersey  [Senator  Lauten- 
bergL  Similarly,  the  State  share  provi- 
sion, which  would  limit  the  State 
share  of  Superfund  liability  to  10  per- 
cent if  the  State  owned  but  did  not  op- 
erate the  disposal  site,  was  included  in 
S.  2012.  The  preemption  language  in 
S.  51.  which  makes  it  clear  that  States 
are  free  to  impose  their  own  taxes  to 
fund  their  own  hazardous  waste  clean- 
up efforts,  came  from  my  S.  2012.  One 
of  my  continuing  concerns  has  been 
the  delay  in  actually  accomplishing 
the  cleanup  actions  at  Superfund  sites. 
My  bill  in  the  last  Congress  offered 
some  solutions  to  this  problem  and 
these  have  formed  the  basis  of  several 
of  the  provisions  in  the  bill  before  us 
now.  Finally,  the  provisions  in  my  bill 
concerning  claims  for  damage  to  natu- 
ral resources  formed  the  basis  for  the 
provisions  in  S.  51. 

The  Senate  has  accepted  three 
amendments  that  I  have  offered  that 
have  significantly  strengthened  this 
portion  of  the  bill.  The  first  dealt  with 
a  related  threat  to  public  health,  lead 
in  drinking  water«  The  second,  offered 
with  Senators  Mitchell  and  Lauten- 
berg,  dealt  with  the  threat  imposed  by 
indoor  air  pollution  and,  in  particular, 
radon  gas.  The  third  dealt  with  im- 
proving the  speed  and  reducing  the 
cost  of  cleaning  up  specific  radon-con- 
taminated Superfund  sites.  All  three 
amendments  were  required  to  provide 
the  needed .  protection  of  public 
health. 

The  second  portion  of  S.  51  which 
we  take  up  now  is  the  revenue  title.  In 
the  history  of  Superfund's  journey 
through  the  Senate  this  year,  the 
funding  issues  have  proven  to  be  more 
difficult.  Once  the  Environment  and 
Public  Works  Committee  had  complet- 
ed action  on  S.  51,  the  focus  shifted  to 
the  Finance  Committee  which  had  the 
task  of  finding  the  revenues  to  fund 
Superfund  at  the  higher  levels  neces- 
sary to  clean  up  the  Superfund  sites, 
the  number  of  which  had  grown  dra- 
matically since  1980  when  we  first 
passed  the  Superfund  law. 

The  Finance  Committee  faced  a  real 
challenge.  The  original  bill  was  funded 
at  $1.6  billion.  The  reauthorization  re- 
quires at  least  $7.5  billion.  The  origi- 
nal law  obtained  most  of  its  revenues 
from  a  tax  on  petroleum  and  chemical 


feedstocks  and  the  remainder  of  the 
revenues  from  the  Federal  taxpayer. 
Neither  the  feedstock  tax  nor  the  Fed- 
eral budget  provided  any  room  for  in- 
creasing Superfund  revenues.  The  ad- 
ministration was  proposing  a  new 
tax— a  tax  on  wastes  as  they  are  gener- 
ated. Indeed,  such  a£waste-end  tax  ap- 
peared to  have  merit— I  included  one 
version  of  the  waste-end  tax  in  the  bill 
I  introduced.  The  principal  problem 
was  that  the  waste-end  tax  was  not  ca- 
pable of  producing  anywhere  near  the 
required  revenues. 

At  this  point  the  progress  of  Super- 
fund  through  the  legislative  hurdles 
appeared  stopped.  In  March  of  this 
year,  I  offered  the  first  broad-based 
tax  to  be  introduced  in  the  Congress.  I 
proposed  to  tax  all  corporations 
making  over  $50  million  per  year  at  a 
rate  of  0.08  percent— 0.0008— of  their 
corporate  net  receipts.  Conventional 
wisdom  had  it  that  it  was  politically 
risky  to  propose  a  new  tax  on  business- 
es, but  it  seemed  to  me  that  no  other 
alternative  existed  if  Superfund  were 
to  be  reauthorised  at  a  level  of  fund- 
ing sufficient  to  do  the  job  over  the 
next  5  years.  As  it  turned  out,  the  Fi- 
nance Committee  agreed  with  me  and 
not  the  conventional  wisdom.  Senators 
Bewtssr  and  Wallop  subsequently  in- 
troduced their  version  of  the  broad- 
based  tax,  as  did  Senators  Mitchell 
and  Chapes.  We  collaborated  on  the 
final  version  which  was  adopted  by  the 
committee  with  but  one  dissenting 
vote. 

Here  \  should  point  out  the  remark- 
able Job  accomplished  by  the  chair- 
man of  the  Finance  Committee,  Sena- 
tor Packwood,  the  ranking  member  of 
the  minority.  Senator  Lone,  and  the 
able  Senator  from  Texas  with  respon- 
sibilities on  both  committees,  Senator 
Bestsek.  Without  their  leadership 
and  commendable  cooperation  we 
would  not  be  here  today. 

Mr.  President,  it  is  no  secret  that 
some  members  of  the  Senate  and  the 
administration  are  unenthusiastic 
about  the  revenue  title  contained  in 
this  bill.  The  bulk  of  the  grumbling 
about  the  broad-based  tax  goes  like 
this:  "I  agree  we  need  more  revenues 
for  Superfund,"  they  say,  "but  I  don't 
like  the  way  the  Finance  Committee 
did  it."  To  them  I  offer  a  simple  chal- 
lenge: come  up  with  an  alternative. 
The  alternatives  being  suggested  by 
Senator    Helms   are   to    require    the 


1178 


States  to  pay  more  or  to  freeze  the 
fund  at  its  current  level,  a  level  even 
the  administration  admits  is  totally  in- 
adequate. 

Is  there  an  alternative,  Mr.  Presi- 
dent? Who  will  propose  we  fund  Su- 
perfund  by  increasing  the  budget  defi- 
cit? Who  will  propose  quadrupling  the 
feedstock  tax  on  chemical  companies, 
companies  now  struggling  to  compete 
in  intern  ttonal  markets?  Who  has  an 
alternative?  Come  forward.  The  Fi- 
nance Committee  carefully  examined 
as  many  alternatives  as  we  could  col- 
lectively think  of  and  we  concluded 
that  this  was  the  only  way  to  raise  the 
revenues  necessary  to  fund  Superfund 
adequately  for  the  next  9  years. 

Do  you  know  what  the  principal  ar- 
gument against  the  broad-based  tax  is, 
Mr.  President?  The  principal  argu- 
ment is  that  the  broad-based  tax  is  too 
good.  It  is  too  good  in  that  it  doesn't 
hurt  anyone  enough  to  make  them 
protest.  These  critics  perhaps  would 
have  wanted  the  Finance  Committee 
to  impose  a  tax  on  some  segment  of 
the  economy  which  would  find  the  tax 
so  unfair  or  burdensome  that  it  would 
scream  loudly  if  the  tax  were  ever  pro- 
posed for  an  increase.  Do  any  of  the 
critics  have  such  an  unfair  or  burden- 
some tax  that  they  would  like  to  pro- 
pose to  the  Senate  here  today?  I  would 
like  to  consider  it. 

No,  Mr.  President,  I  submit  that  if 
we  had  attempted  to  impose  such  an 
unfair  or  burdensome  tax,  we  would 
not  be  on  the  floor  here  today.  These 
critics  are  worried  about  any  tax  that 
is  as  painless  as  this  tax  because  ft 
might  be  increased  at  sometime  m  the 
future.  And  I  contend  that  this  criti- 
cism is  actually  praise  for  the  work  of 
the  Finance  Committee. 

Mr.  President,  we  must  act  on  Super- 
fund  here  today.  We  have  already 
waited  too  long.  The  fund  1s  at  such  a 
low  level  that  the  EPA  Administrator/ 
faced  with  the  expiration  of  the 
taxing  authority  on  September  30  of 
this  year,  halted  all  but  emergency 
work  on  Superfund  sites.  This  pro- 
gram, so  vital  to  public  health  and 
confidence  in  Government,  cannot  be 
allowed  to  lapse.  There  is  no  more 
pressing  issue  before  Congress  today 
than  this  Superfund  reauthorization. 
We  must  act  today. 

We  made  a  promise  5  years  ago  to. 
clean  up  the  thousands  of  hazardous 
wastesttes  that  blight  our  land.  The 


creation  of  the  Superfund  in  1  WO  told- 
the  American  people  that  the  Govern- 
ment recognised  a  mammoth  problem, 
a  continuing  threat  to  public  health, 
and  that  it  could  take  the  necessary 
steps  to  address  that  problem.  Today 
the  American  people  are  wondering 
what  happened  to  that  promise.  They 
see  only  slow  progress  cleaning  up  the 
sites  in  their  communities.  They  saw 
the  first  several  years  of  the  Super- 
fund's  existence  wasted  by  an  EPA 
willing  to  use  the  Superfund  for  politi- 
cal favors  instead  of  for  cleaning  up 
hazardous  waste.  Can  we  blame  them 
for  their  skepticism? 

We  must  reaffirm  that  promise  we 
made  back  in  1980.  We  have  the 
chance  to  make  good  on  it  now.  We 
cannot  wait  any  longer.* 

Mr.  STAFFORD.  Mr.  President.  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER  <Mr. 
Dp«pq«uagO  The  clerk  will  call  the 
rolL 

The  bill  clerk  proceeded  to  call  the 
roil. 

Mr.  STAFFORD.  Mr.  President.  I 
ask  unanimous  consent  that  tin  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
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SUPERFUND  IMPROVEMENT  ACT 
OP  1985 

The  PRESIDING  OFFICER.  The 
Senate  will  now  resume  consideration 
of  the  pending  business,  S.  51,  which 
the  clerk  will  report. 

The  legislative  clerk  read  as  follows: 

A  bill  (S.  51)  to  extend  and  amend  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
and  for  other  purposes. 

The  Senate  resumed  consideration 
of  the  bill. 

AMENDMENT  NO.  670 

Mr.  STAFFORD.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Vermont,  Mr.  Stafford, 
for  himself  and  Mr.  Bentsen  proposes  an 
amendment  numbered  670. 

On  page  51.  line  11.  strike  "or  (b)"  and 
insert  in  lieu  thereof  ",  (b).  or  (j)'\ 

Mr.  STAFFORD.  Mr.  President,  this 
is  purely  a  technical  amendment.  It 
makes  no  substantive  change  in  the 
bill  at  all.  I  believe  there  is  no  opposi- 
tion to  it.  It  is  necessary  that  we  ac- 
complish this. 

Mr.  BENTSEN.  Mr.  President, 
speaking  for  the  minority,  we  have  ex- 
amined the  technical,  amendment  and 
see  no  problems  with  it  and  are 
pleased  to  support  it. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  670)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President.  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  Mr.  President.  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  671 

Mr.  BENTSEN.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 


The  Senator  from  Texas  [Mr.  Bentsen] 
proposes  an  amendment  numbered  671. 

Mr.  BENTSEN.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  49,  after  line  25,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

LIABILITY  LIMITS  FOR  OCEAN  INCINERATION 

VESSELS 

Sec.  .  (a)  Section  101  of  the  Comprehen- 
sive Environmental  Response.  Compensa- 
tion, and  Liability  Act  of  1980  is  further 
amended  by  adding  the  following  new  para- 
graph: 

"(  )  'incineration  vessel'  means  any  vessel 
which  carries  hazardous  substances  for  the 
purpose  of  incineration  of  such  substances, 
so  long  as  such  substances  or  residues  of 
such  substances  are  on  board.". 

(b)  Section  107  of  the  Comprehensive  En- 
vironmental Response,  Compensation,  and 
Liability  Act  of  1980  Is  amended  as  follows: 

(1)  Subsection  (a)(3)  is  amended  by  insert- 
ing "or  incineration  vessel"  after  "facility": 

(2)  Subsection  (a)(4)  is  amended  by  insert- 
ing ",  incineration  vessels"  after  "facilities": 

(3)  Subparagraph  (A)  of  subsection  (c)(1) 
is  amended  by  inserting  ",  other  than  an  in- 
cineration vessel."  after  "vessel"; 

(4)  Subparagraph  (B)  of  subsection  (c)(1) 
is  amended  by  inserting  "other  than  an  in- 
cineration vessel,"  after  "other  vessel,": 

(5)  Subparagraph  (D)  of  subsection  (c)(1) 
is  amended  by  inserting  "any  incineration 
vessel  or"  before  "any  facility". 

(c)  Section  108  of  the  Comprehensive  En- 
vironmental Response,  Compensation,  and 
Liability  Act  of  1980  is  amended  as  follows: 

(1)  Paragraph  (1)  is  amended  by  inserting 
"to  cover  the  liability  prescribed  under 
paragraph  (1)  of  section  107(a)  of  this  Act" 
after  "whichever  is  greater)": 

(2)  Add  a  new  paragraph  to  read  as  fol- 
lows: 

"(4)  In  addition  to  the  financial  responsi- 
bility provisions  of  paragraph  (1)  of  this 
subsection,  the  President  shall  require  addi- 
tional evidence  of  financial  responsibility 
for  incineration  vessels  in  such  amounts, 
and  to  cover  such  liabilities  recognized  by 
law.  as  the  President  deems  appropriate, 
taking  into  account  the  potential  risks 
posed  by  incineration  and  transport  for  in- 
cineration, and  by  any  other  factors  deemed 
relevant." 

(dXl)  Section  105(g)(5)  of  the  Marine  Pro- 
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tection.  Research  and  Sanctuaries  Act  of 
1972  is  amended  by  striking  "The  injunctive 
relief  provided  by  this  subsection  shall  not" 
and  inserting  in  lieu  thereof  "Nothing  in 
this  Act.  including  the  injunctive  relief  pro- 
vided by  this  subsection,  shall",  and  by  in- 
serting before  the  period  ",  including  relief 
under  Title  42,  United  States  Code,  section 
1983,  or  as  a  maritime  tort". 

(2)  Section  107(h)  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  is  amended  by  in- 
serting '*,  under  maritime  tort  law,"  after 
"with  this  section"  and  by  inserting  before 
the  period  "or  the  absence  of  any  physical 
damage  to  the  proprietary  interest  of  the 
claimant". 

Mr.  BENTSEN.  Mr.  President,  I 
offer  an  amendment  that  would 
modify  Superfund  so  that  releases 
from  ocean  incineration  would  be 
treated  similarly  to  land-based  inciner- 
ation. Currently,  liability  for  damages 
caused  by  releases  from  ocean  vessels 
is  limited  by  the  value  of  the  vessel, 
which  is  clearly  an  inadequate 
amount. 

My  amendment  would  clarify  that 
owners  or  operators  of  incineration 
vessels  are  liable  for  releases  from 
such  vessels.  There  is  currently  an  in- 
equity in  the  law,  which  permits  a  $5 
million  liability  limit  per  vessel,  while 
liability  for  land-based  incinerators  is 
for  full  cleanup  costs  plus  $50  million 
for  natural  resource  damages.  This 
amendment  erases  the  distinction  be- 
tween liability  for  ocean  incineration 
and  liability  for  land-based  inciner- 
ation. In  addition,  the  amendment 
provides  that  vessel  owners  and  opera- 
tors are  liable  for  up  to  $50  million  in 
natural  resource  damages,  as  land- 
based  owners  are  under  present  law. 
The  modifications  I  am  proposing  also 
assure  that,  as  with  land-based  incin- 
erators, persons  generating  substances 
for  vessel  incineration,  as  well  as  per- 
sons transporting  such  substances, 
remain  liable  for  any  releases  that 
might  occur  in  conjunction  with  such 
incineration. 

Section  108  of  the  Comprehensive 
Environmental  Response,  Compensa- 
tion, and  Liability  Act  of  1980  is  also 
amended  to  require  the  Administrator 
to  establish  evidence  of  financial  re- 
sponsibility specific  to  incineration 
vessels.  As  in  other  financial  responsi- 
bility requirements,  a  variety  of  mech- 
anisms such  as  insurance,  risk  reten- 
tion pods,  letters  of  credit,  bonds,  self  - 
insurance,  and  others  may  be  used  to 
provide  evidence  of  financial  responsi- 
bility. Required  financial  responsibil- 
ity for  stack  emissions  from  inciner- 


ation vessels  under  this  provision 
should  be  the  same  as  the  financial  re- 
sponsibility required  for  land-based  in- 
cinerators under  section  108(b)  and 
subtitle  C  of  the  Solid  Waste  Disposal 
Act. 

These  changes  address  a  serious  in- 
equity in  current  law.  States  that  are 
adjacent  to  marine  environments  are 
at  particular  risk  in  the  event  of  a  re- 
lease. 

Mr.  President,  this  amendment  also 
clarifies  the  question  of  accidents  in- 
volving ocean  incineration  where  Fed- 
eral admiralty  law  and  State  law  are 
unlikely  to  afford  an  opportunity  for 
recovery. 

There  is  a  strong  demand,  interest, 
and  concern  that  there  be  clear  liabil- 
ity for  third-party  damages  as  well  as 
the  cleanup  costs.  So  this  amendment, 
as  prepared,  is  a  change  to  the  Ocean 
Dumping  Act  that  removes  these  bar- 
riers to  third-party  claims.  It  clarifies 
the  congressional  intent  in  that 
regard,  allowing  claims  for  third-party 
damages  under  other  applicable  Feder- 
al and  State  law. 

Additionally,  I  have  clarified  that 
under  CERCLA  and  maritime  tort  law 
third  parties  may  recover  for  economic 
loss  due  to  releases  of  hazardous  sub- 
stances even  though  there  is  no  direct 
physical  damage.  Thus,  for  example, 
down  in  our  part  of  the  country  com- 
mercial fishermen  in  the  gulf  injured 
by  a  release  from  an  incineration 
vessel  can  recover  their  damages  in 
that  regard. 

Mr.  President,  I  urge  favorable  con- 
sideration by  this  body  of  this  amend- 
ment. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  amendment  of- 
fered by  my  friend  and  colleague,  the 
able  Senator  from  Texas,  Mr.  Bent- 
sen. 

We  believe  it  is  a  good  amendment. 
We  believe  its  adoption  will  improve 
the  package  that  we  are  working  on 
for  Superfund. 

We  are  prepared  to  accept  it. 

Mr.  BENTSEN.  Mr.  President.  I  urge 
favorable  consideration  of  the  amend- 
ment. 

The  PRESIDING  OFFICER:  Is 
there  further  debate  on  the  amend- 
ment? If  not,  the  question  is  on  agree- 
ing to  the  amendment  of  the  Senator 
from  Texas. 

The  amendment  (No.  871)  was 
agreed  to. 

Mr.    BENTSEN.    Mr.    President,    I 


1181 


move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  I  move  to  lay  that 
motion  on  the  table. . 

The  motion  to  lay  on  the  table  was 
agreed  to. 

FINANCING  SUPERTUND 

Mr.  LEVIN.  Mr.  President.  I  wish  to 
take  a  few  moments  to  raise  with  my 
colleagues  an  alternative  approach 
with  respect  to  financing  Superf und. 

It  is  clear  to  many  in  this  body,  in- 
cluding myself,  that  we  should  have 
great  concerns  with  instituting  a 
value-added  tax  as  the  means  for  fi- 
nancing the  Superfund  Program.  At  a 
time  when  many  people  seek  a  more 
simplified  Tax  Code,  the  value-added 
tax  adds  new  complexity.  At  a  time 
when  people  seek  greater  fairness  in 
the  Tax  Code,  the  value-added  tax 
adds  new  inequities. 

All  of  us  in  this  body  have  met  with 
members  of  the  business  community 
who  have  complained  about  excessive 
Government  involvement  in  their  af- 
fairs. The  President  has  also  estab- 
lished deregulation  as  an  essential 
part  of  his  program.  Why,  then,  are 
we  considering  a  value-added  tax 
which  will  burden  many,  many  busi- 
nesses oi  this  country  with  new  forms 
to  fill  out  and  new  taxes  to  pay  when 
there  is  an  alternative  to  financing  Su- 
perfund which,  for  every  business,  will 
involve  no  new  forms  and  no  new 
taxes? 

Furthermore,  why  are  we  consider- 
ing imposing  a  broad-based  regressive 
tax  on  American  consumers?  Everyone 
m  this  body  would  like  to  see  a  fairer 
Tax  Code.  But  what  the  tax  does  is  to 
provide  a  new  inequitable  way  to  take 
disproportionately  more  from  those 
who  can  afford  it  least.  Why  are  we 
taking  steps  to  impose  a  regressive  tax 
on  individuals  already  paying  taxes 
when  at  the  same  time  some  profitable 
corporations  are  paying  nothing  in 
taxes?  Recent  reports  indicate  that, 
from  1981  to  1984,  SO  firms  earning 
$58  billion  in  profit  paid  nothing  in 
taxes— in  fact  received  refunds  of  $2.4 
billion.  In  1984  atone,  40  firms  earning 
$10  billion  in  profits  paid  nothing  in 
taxes,  and  in  fact  received  $650  million 
in  refunds. 

There  is  an  alternative  to  the  value- 
added  tax  which  wffl  be  a  giant  step 
toward  fairness  and  not  a  leap  back- 
ward. The  alternative  I  am  speaking 


about  is  an  effective  mfnfmum  tax  on 
profitable  corporations.  There  are  a 
number  of  specific  proposals  which 
have  been  made  along  these  lines 
which  could  meet  the  goals  I  have  set 
up.  I  will  have  more  to  say  on  an  effec- 
tive minimum  tax  on  corporations  as 
an  alternative  to  the  value-added  tax 
as  the  debate  on  this  bill  continues. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESTDINO  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  BYRD.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER  (Mr. 
Evans).  Without  objection,  it  is  so  or- 
dered. 


SUPERFUND  IMPROVEMENT  ACT 
OF  1985 

The  Senate  continued  with  the  con- 
sideration of  the  bill. 

Mr.  STAFFORD.  Mr.  President,  I 
would  like  to  propound  an  unquiry  to 
the  principals  of  the  amendment  to  be 
offered,  Senator  Roth  and  Senator 
Mitchell.  Knowing  that  we  cannot 
vote  today,  I  would  say  to  my  col- 
leagues, would  they  jointly  be  willing 
to  consider  a  unanimous-consent  re- 
quest that  debate  tomorrow,  prior  to 
voting,  might  be  limited  to  20  minutes, 
10  minutues  on  each  side?  Would  that 
be  agreeable? 

Mr.  ROTH.  Yes;  that  will  be  satis- 
factory. 

Mr.  STAFFORD.  Would  that  be 
agreeable  to  Senator  Mitchell? 

Mr.  MITCHELL.  That  is  agreeable 
to  me. 

Mr.  STAFFORD.  I  thank  both  Sena- 
tors. 

Mr.  President,  I  am  prepared  to 
yield  the  floor. 

The  PRESIDING  OFFICER.  Is  the 
Senator  making  that  request? 

Mr.  STAFFORD.  No;  the  Senator  is 
not  at  this  point.  I  would  say  to  the 
Presiding  Officer  I  am  not  proposing  a 
unanimous-consent  request.  I  am 
simply  ascertaining  the  wishes  of  the 
principals.  I  will  defer  to  the  leader- 
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ship  for  a  unanimous-consent  request. 

AMENDMENT  NO.  673 

Mr.  MITCHELL.  Mr.  President,  I 
send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  bill  clerk  read  as  follows: 

The  Senator  from  Maine  [Mr.  Mitchell] 
proposes  an  amendment  numbered  673. 

Mr.  MITCHELL.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  99  insert  the  following  on  line  6 
before  the  words  "of  the  disease":  ",  who 
have  been  exposed  to  a  release  of  the  rele- 
vant hazardous  substance.". 

On  page  99,  insert  on  line  9  after  the  word 
' 'Individuals"  the  following:  "who  have  been 
exposed  to  a  release  of  the  relevant  hazard- 
ous substance  but". 

On  page  99  insert  on  line  15  after  the 
word  'individuals"  the  following:  ",  who 
have  been  exposed  to  a  release  of  the  rele- 
vant hazardous  substance,  ". 

Mr.  MITCHELL.  Mr.  President,  this 
amendment  has  been  cleared  on  both 
sides  with  both  supporters  and  oppo- 
nents of  the  provision  regarding  a 
Victim  Assistance  Demonstration  Pro- 
gram. It  is  an  effort  to  clarify  what 
has  been  one  of  the  controversial 
areas  regarding  this  provision. 

It  would  provide  "at  the  relevant 
points  in  the  bill  that  any  benefits 
under  this  demonstration  program  are 
limited  to  persons— and  I  now  quote 
the  relevant  words  of  the  amendment: 
"Who  have  been  exposed  to  a  release 
of  the  relevant  hazardous  substance." 

This  matter  arose  in  the  Environ- 
ment and  Public  Works  Committee 
when  this  matter  was  thoroughly  de- 
bated. I  stated  at  that  time  that  it  was 
my  intention  in  drifting  this  provision 
that  such  benefits  be  limited  to  per- 
sons who  have  actually  experienced 
exposure. 

Those  who  have  opposed  this  provi- 
sion have  rightly  been  concerned 
about  that  fact.  In  an  effort  to  make  it 
absolutely  and  unmistakably  clear 
that  that  is  the  case,  I  have  offered 
this  amendment  so  there  can  be  no 
further  doubt  or  question  about  that. 

I  have  discussed  it  with  Senator 
Roth  and  Senator  Simpson,  as  well  as 
Senator  Stafford.  I  believe  we  are  all 
in  agreement  that  this  does  make  that 
point  clear.  I  now  yield  to  either  Sena- 
tor Roth  or  Senator  Simpson,  if  they 


care  to  make  any  comment  on  this. 
Following  that,  I  will  move  adoption 
of  the  amendment. 

Mr.  ROTH.  Mr.  President,  I  have  no 
objection  to  a  modification.  I  would 
only  make  the  admonishment  that 
while  it  brings  some  clarity  into  it, 
there  still  is  an  ambiguity  as  far  as  I 
am  concerned.  I  would  not  want  to  say 
that  it  necessarily  eliminates  the  prob- 
lem of  ambiguity.  I  have  no  objection 
to  the  amendment  offered  by  the  dis- 
tinguished Senator  from  Maine. 

Mr.  SIMPSON.  Mr.  President,  may  I 
add  that  in  my  mind  I  share  the  view 
that  it  certainly  does  not  cure  the  de- 
fects in  the  proposal  of  the  Senator 
from  Maine.  I  certainly  do  not  accept 
it  on  that  basis.  I  think  we  are  going  to 
find  in  an  up-or-down  vote  whether  we 
accept  that  entire  concept.  I  think  it  is 
important.  I  just  want  to  say  that,  in 
my  mind,  it  may  be  the  terms  used  in 
it  as  to  "relevant  hazardous  sub- 
stances" and  "exposed"  still  do  not 
have  the  sound,  scientific  basis  that  is 
going  to  enable  us  to  solve  this  really 
tough  issue.  From  that  standpoint,  I 
accept  it  on  that  basis,  but  hope  that 
we  shall  reject  the  entire  concept  later 
when  we  come  to  an  up-or-down  vote. 

The  PRESIDING  OFFICER.  Is 
there  any  other  debate?  If  not,  the 
question  is  on  agreeing  to  th^  amend- 
ment. 

The  amendment  (No.  673)  was 
agreed  to. 

AMENDMENT  NO.  674 

(Purpose:  To  strike  out  section  129  (relating 
to  victim  assistance) 

Mr.  ROTH.  Mr.  President,  I  send  an 
amendment  to  the  desk  on  behalf  of 
myself,  Mr.  Simpson,  Mr.  Helms,  Mr. 
Denton,  and  Mr.  Domenici  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Delaware  [Mr.  Roth]. 
for  himself,  Mr.  Simpson,  Mr.  Helms,  and 
Mr.  Denton,  and  Mr.  Domenici  proposes  an 
amendment  numbered  674. 

Beginning  on  page  96,  line  3,  strike  out 
through  page  101,  line  12. 

Mr.  ROTH.  Madam  President,  I  ask 
unanimous  consent  that  Senator  Do- 
menici's  name  be  added  as  a  cospon- 
sor. 

The  PRESIDING  OFFICER  (Mrs. 
Kassebaum).  Without  objection,  it  is 
so  ordered. 
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Mr.  ROTH.  Madam  President,  my 
amendment  would  strike  section  129 
from  the  bill.  At  the  outset,  let  the 
record  be  clear  that  I  support  reau- 
thorization of  Superfund  and  I  shall 
vote  for  passage  of  S.  51  so  that  we 
can  get  on  with  the  important  task  of 
cleaning  up  abandoned  hazardous 
waste  sites.  I  must,  however,  oppose 
section  129  as  an  unwise  program 
which  will  divert  funds  and  attention 
from  the  primary  goal  of  the  Super- 
fund  Program  and  create  the  poten- 
tial, even  the  inevitability,  of  costing 
many  billions  of  dollars  in  the  future. 

During  the  Environmental  and 
Public  Works  Committee  markup  of 
Superfund  held  earlier  this  year,  a 
Victims  Assistance  Demonstration 
Program— section  129— was  included  in 
the  bill.  The  program  was  designed  to 
provide  grants  of  not  less  than  $1  mil- 
lion, nor  more  than  $10  million,  each 
for  not  less  than  5  nor  more  than  10 
demonstration  areas.  These  areas 
would  be  in  5  to  10  States  and  are  se- 
lected on  the  basis  of  health  assess- 
ments by  the  Agency  for  Toxic  Sub- 
stances and  Disease  Registry.  The  as- 
sessments would  attempt  to  correlate 
disease.or  injury  with  a  release  of  haz- 
ardous substance  and  consequent  ex- 
posure. Persons  residing  in  the  experi- 
mental areas  would  be  provided  with 
free  medical  insurance  policies  that 
would  cover  continued  medical  moni- 
toring. Persons  showing  present  symp- 
toms of  such  disease  or  injury  would 
be  reimbursed  for  past  medical  ex- 
penses and  the  costs  of  medical  and 
surgical  treatment  and  hospitalization 
resulting  from  such  disease  or  injury, 
subject  to  an  annual  deductible  of 
$500.  The  program  was  designed  not  to 
exceed  $30  million  per  fiscal  year. 

Madam  President,  my  colleagues  and 
I  in  the  Finance  Committee  had  many 
concerns  with  section  129  of  this  bill, 
and  after  careful  analysis  of  this  con- 
cept, rejected  it  as  fundamentally 
flawed  and  refused  to  authorized 
funds  for  the  program.  This  program 
would  seriously  undermine  Super- 
fund's  central  purpose,  which  is  the 
prompt  cleanup  of  the  hazardous 
waste  sites,  by  adding  on  a  major  new 
National  Health  Care  Program. 

When  Congress  ^enacted  Superfund 
in  1980,  it  recognized  the  pressing 
need  for  a  program  to  cleanup  hazard- 
ous waste  sites.  We  are  all  firmly  com- 
mitted to  this  goal  and  I  believe  that 
the  cleanup  of  hazardous  waste  sites 


would  be  most  expeditiously  and  read- 
ily accomplished  if  Superfund  is  used 
exclusively  for  that  purpose.  By  ex- 
panding Superfund  to  include  a  poten- 
tially very  costly  demonstration  pro- 
gram, the  limited  resources  would  be 
diverted  from  the  central  purpose  of 
cleaning  up  hazardous  waste  sites. 
This  program,  if  expanded  to  a  Na- 
tionwide Victims  Compensation-Enti- 
tlement Program,  would  involve  costs 
far  beyond  any  current  or  potential 
funding  capability  of  Superfund.  It 
would  require  either  substantial  fund- 
ing from  general  revenues  or  a  dra- 
matic increase  in  Superfund's  tax 
base.  If  the  Congress  desires  to  create 
a  Medical  Assistance  Program  for  indi- 
viduals who  have  been  placed  at  in- 
creased risk  due  to  releases  of  hazard- 
ous substances,  the  large  and  uncon- 
trollable financial  costs  of  such  a  pro- 
gram require  that  that  issue  be  consid- 
ered separately. 

I  only  point  out  at  this  point  that 
even  the  present  Superfund  cleanup 
program  is  slowly  taxing  the  revenue 
measures  available  for  that  purpose. 

The  Assistance  Program  was  devel- 
oped by  its  authors  in  good  faith  to 
remedy  possible  inadequacies  in  deter- 
mining responspibility,  to  assign  liabil- 
ity and  to  provide  compensation  in  the 
case  of  exposure  to  hazardous  wastes 
by  a  party.  But  product  liability  or 
worker  compensation  laws  now  pro- 
vide redress  in  most  of  these  cases. 
Recent  data  show  that  first-party  in- 
surance and  tort  benefit  payments  to- 
talled $142.5  billion  in  1981.  Govern- 
ment payments  for  health  and  disabil- 
ity, in  the  same  year,  were  $107.6  bil- 
lion for  almost  39  million  benefici- 
aries. Health  insurance  issued  by  pri- 
vate companies  covered  108  million 
persons  in  1981. 

The  United  States  devotes  an  enor- 
mous, and  still  growing,  proportion  of 
its  gross  national  product  to  the  com- 
pensation of  persons  requiring  medical 
care,  rehabilitation,  income  replace- 
ment, and  other  monetary  or  other  in- 
kind  compensation  for  injury,  illness, 
or  disease  resulting  from  virtually  any 
cause.  Compensation  systems  readily 
available  in  the  United  States  are  the 
tort  system.  State  and  Federal  work- 
ers' compensation  systems,  Medicare, 
Medicaid,  Social  Security  disability  in- 
surance, black  lung,  employer-provid- 
ed medical  and  disability  insurance, 
and  a  variety  of  others.  It  appears  that 
the  combination  of  these  resources  is 
sufficient  that  any  person  suffering 
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injury  or  illness  in  the  United  States 
will  have  his  or  her  basic  income  or 
medical  support  needs  addressed. 

I  believe  everyone  in  this  body,  cer- 
tainly the  Senator  from  Delaware,  has 
a  great  deal  of  sympathy  for  those  po- 
tentially exposed  to  the  effects  of 
toxic  wastes.  We  want  to  help.  But  the 
plain  and  simple  fact  is  that  the  Treas- 
ury simply  cannot  afford  the  poten- 
tially gargantuan  expenditures  that 
his  program  is  likely  to  incur.  It  is 
much  much  wiser  to  correct  identifia- 
ble deficiencies  in  current  legal  institu- 
tions and  other  support  systems  to 
protect  their  respected  values  and  con- 
trol their  costs  than  to  attempt  to 
achieve  a  national  compensation 
system  that  may  be  beyond  the  Na- 
tion's current  or  future  means. 

This  program  does  nothing  to  re- 
solve the  scientific  uncertainties  and 
causation  controversies,  which  now 
exist,  and  need  to  be  resolved  before 
we  even  contemplate  a  compensation 
program  of  this  magnitude. 

It  does  not  solve  the  problem  of  de- 
termining which  cases  of  a  particular 
illness  may  be  caused  by  exposure  to  a 
hazardous  release,  nor  does  it  distin- 
guish between  individuals  whose  expo- 
sure has  been  substantial  and  those 
whose  exposure  has  been  slight.  The 
result  is  that  for  certain  benefits— that 
is  testing  and  screening— which  by 
themselves  are  very  costly,  large  seg- 
ments of  the  population  are  likely  to 
be  eligible. 

.  The  demonstration  program  address- 
es symptoms  that  are  present  or  are 
later  developed.  However,  there  is  no 
adjustment  for,  nor  recognition  of 
normal  incidences  of  disease  symp- 
toms, especially  as  the  population 
ages.  By  the  way  that  it  is  defined,  the 
program  opens  up  claims  for  potential- 
ly unlimited  numbers  and  types  of  ill- 
nesses and  thereby  begins  an  open- 
minded  entitlement  program  directed 
at  only  a  few  areas  of  the  country,  and 
I  anticipate  increasing  pressure  to 
expand  the  size  and  cast  of  the  pro- 
gram. 

Judging  from  the  history  of  similar 
program  that  began  with  limited  in- 
tentions, such  as  the  Black  Lung  Pro- 
gram, it  is  difficult  to  imagine  that 
those  individuals  not  eligible  because  a 
site  in  their  vicinity  was  not  selected 
for  the  demonstration  would  accept 
their  exclusion  if  they  believe  them- 
selves to  be  otherwise  deserving.  In  ad- 
dition, it  will  reinforce  the  fear  that 


living  near  a  site  can  cause  serious 
injury.  Pressure  to  expand  the  pro- 
gram nationally  is  highly  likely.  I  do 
not  think  that  the  Senate  expected 
Superfund  to  become  the  precursor  to 
a  National  Health  Insurance  Program. 

Clearly  the  most  disabling  aspect  of 
this  program  is  that  it  creates  a  prece- 
dent for  compensating  persons  linked 
to  a  hazardous  substance,  even  when 
there  is  no  credible  evidence  that  the 
illness  was  in  fact  caused  by  the  sub- 
stance or  that  the  individual  was  actu- 
ally exposed. 

Madam  President,  section  129  does 
not  require  a  beneficiary  to  have  been 
exposed  to  a  hazardous  substance,  it 
eliminates  dose  as  a  relevant  consider- 
ation, it  substitutes  association  for 
causation,  and  it  would  entitle  an  indi- 
vidual to  benefits  for  a  significantly 
increased  risk  even  where  the  underly- 
ing risk  may  be  wholly  insignificant. 
Establishing  such  a  precedent  could 
have  serious  implications  for  how  the 
tort  system  and  various  administrative 
compensation  programs  deal  with 
toxic  exposure  claims.  Compensation 
would  be  awarded  in  an  arbitrary  and 
indefensible  manner. 

It  is  clear  that  no  current  or  foresee- 
able funding  level  for  Superfund  could 
possibly  cover  the  expenditure  for 
such  an  expanded  program. 

For  these  reasons,  enactment  of  sec- 
tion 129  could  serve  as  an  important 
first  step  toward  a  far  more  expansive 
entitlement-compensation  program, 
with  obvious  and  significant  fiscal  and 
policy  implications.  While  I  under- 
stand the  sincere  and  deeply  held  con- 
cerns of  the  proponents  of  this  provi- 
sion, I  believe  that  no  need  has  been 
demonstrated  for  legislation  that 
poses  the  grave  risks  and  problems  I 
have  identified.  I  urge  the  Senate  to 
delete  the  program. 

Madam  President,  an  editorial  in  the 
Washington  Post  of  September  23, 
1985,  said: 

SUPERFUND  AND  THE  SENATE 

Another  bad  provision  sets  up  a  "demon- 
stration" program  to  provide  compensation 
and  services  to  people  claiming  injuries 
from  environmental  hazards.  In  fact,  as  a 
new  study  by  a  consortium  of  leading  uni- 
versities reports,  at  only  one  site  is  there 
now  evidence  supporting  a  link  between  ex- 
posure and  serious  health  effects.  Where 
such  evidence  exists,  moreover,  victims  may 
already  obtain  relief  in  state  courts. 

But  widespread  public  fears— and  the  lack 
of  a  requirement  that  claimants  prove  their 
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ailments  were  actually  caused  by  the  cited 
hazard- 
As  an  aside.  Madam  President,  the  modifi- 
cation does  not  correct  that. 

Make  it  a  near  certainty  that  such  a  pro- 
gram would  be  met  by  huge  demands  for  its 
expansion  and  continuation  and  would  ulti- 
mately absorb  most  of  the  money  meant  to 
clean  up  potential  hazards.  The  Finance 
Committee  has  already  deleted  funding  au- 
thority for  the  program,  but  Sen.  William 
Roth  needs  support  on  the  floor  to  kill  the 
program  entirely. 

Mr.  ROTH.  In  closing,  let  me  say. 
Madam  -President,  I  know  the  distin- 
guished Senator  from  Maine  is  a  com- 
passionate and  humane  individual  who 
seeks  to  address  a  serious  problem,  but 
one  of  the  serious  problems  we  are 
facing  in  the  Finance  Committee  is  fi- 
nancing the  health  programs  already 
on  the  books.  I  can  say,  from  several 
years  of  experience  on  that  commit- 
tee, that  trying  to  contain  those  costs 
is  near  an  impossible  doing.  So  that  at 
this  time  beginning  a  new  program— 
and  that  is  what  this  demonstration 
program  amounts  to,  a  new  program- 
would  make  it  very,  very  difficult  to 
terminate  at  some  future  time. 

I  think  it  important  to  move  on  with 
the  principal  thrust  of  this  legislation, 
that  is,  to  clean  up  these  sites,  and  to 
remove  this  diversion  of  funds  and 
effort  as  proposed  in  this  section. 
I  yield  the  floor. 

Mr.  SIMPSON.  Madam  President, 
the  Senator  from  Delaware  has  beauti- 
fully stated  the  issue.  It  is  a  tough 
one,  and  it  does  not  have  anything  to 
do  with  who  is  more  compassionate  or 
who  is  not,  or  who  cares  more  or  does 
not.  Those  are  not  parts  of  this 
debate. 

I  first  thank  the  Senator  from 
Maine,  who  on  Friday  extended  me  an 
extraordinary  accommodation  as  I  was 
in  a  long-standing  commitment  back  in 
my  home  State  of  Wyoming  and  he 
was  at  full  tat  in  this  body,  working 
hard  and  working  toward  his  measure. 
I  asked  him  for  accommodation  in 
midafternoon,  if  I  could  leave  and  deal 
with  my  issue  later,  and  I  believe  his 
phrase  was  something  like,  "You  mean 
wait  until  you  come  back  so  you  could 
help  defeat  my  proposal?"  I  said, 
"Yes."  He  said,  "I  will."  And  I  said, 
"Thank  yon  very  much,"  because  that 
b  surely  above  and  beyond  the  call 
duty  and  the  kind  of  comity  that  goes 
on  in  this  place.  I  appreciate  it  very 
much. 


[Mr.  Ron],  with  his  sense  of  fiscal 
awareness  and  sanity,  speaks  with  a 
sincerity  and  depth  of  authenticity  on 
this  issue  that  is  so  very  real. 

Superfund.  I  am  one  of  the  coauth- 
ors of  Superfund— exceedingly  com- 
plex, exceedingly  difficult.  I  honestly 
say  to  you,  Mr.  President,  I  do  not 
think  there  are  10  staff  members  in 
the  Senate  who  really  understand  the 
issue,  and  perhaps  fewer  Senators,  in- 
cluding this  one.  I  do  not  leave  myself 
out  of  that  discussion— terribly  com- 
plex. You  correct  one  area  of  it  and 
something  springs  up  in  another  area. 
We  wonder  how  to  fight  it,  and  we 
hope  we  can  get  it  done.  There  are  sev- 
eral amendments  I  think  we  can  bring 
up  or  that  will  be  brought  up  that  will 
make  Superfund  do  what  it  was  sup- 
posed to  do,  and  that  is  make  those 
who  produce  the  toxic  waste  clean  it 
up  and  make  them  pay  for  it;  we  can 
put  it  together  that  way.  But  when  we 
see  the  Superfund  money  going  out 
for  transaction  costs,  which  often 
means  attorneys'  fees  and  scientific 
and  technical  information  and  knowl- 
edge, that  is  diversion.  Here  again  I 
think  is  another  diversion  from  Super- 
fund,  and  that  is  this  Victims'  Assist- 
ance Program.  It  springs  from  the  best 
of  intent,  there  is  no  question  about 
that.  That  is  a  given.  But  it  springs 
from  that  with  which  we  dead  in  this 
arena;  we  get  to  an  issue  which  is  very, 
very  tough  and  rather  unresolvable 
and  yet  pushes  us,  through  compas- 
sion and  intensity  of  care,  to  take  care 
of  people  who  somehow  have  suffered. 
From  that  comes  impatience  and  often 
frustration  and  sometimes  when  we  do 
that,  the  public  perception  of  an  issue 
is  hot  quite  correct  as  compared  to  re- 
ality. 

The  Mitdteu  proposal  sets  up  a  trial 
program  at  a  total  oast  of  some  $30 
million  per  year,  as  I  understand  the 
original  proposal,  and  what  we  do  is 
set  up  geographical  areas.  The  Agency 
for  Toxic  Substance  and  Disease  Con- 
trol designates  geographical  areas 
within  the  States  where  health  studies 
indicate  the  population  has  been 
placed  at  "significantly  increased  risk" 
because  of  exposure  of  the  site  and 
such  disease  is  associated  with  expo- 
sure to  a  hazardous  substance. 

Under  the  Mitchell  proposal,  which 
Senator  Roth  seeks  to  remove,  per- 
sons are  going  to  receive  medical 
screening.  They  are  going  to  get  group 
medical  benefits.  They  are  going  to 
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have  medical  insurance  which  is  in- 
tended to  be  nonduplicative  with 
public  and  private  benefits  from  other 
sources. 

That  sounds  good,  and  it  is  good  if 
you  are  compassionate  and  not  using 
your  own  money.  If  you  are  using  your 
own  money,  it  does  not  sound  good. 

As  one  who  has  practiced  law  for  18 
years,  I  say  that  the  tort  system  of  the 
United  States  is  a  very  durable  and 
well-recognized  system.  It  comes  down 
through  centuries,  literally.  No  one 
knows  that  better  than  the  Senator 
from  Wyoming,  the  Senator  from 
Delaware,  and  the  Senator  from 
Maine,  all  of  whom  practiced  law.  The 
distinguished  Senator  from  Maine  not 
only  practiced  but  also  served  on  the 
Federal  bench,  and  he  knows  those 
issues. 

What  we  are  faced  with  here  is  that 
we  do  not  know  enough.  I  know  that 
this  is  where  you  run  into  the  shoals, 
but  we  simply  do  not  know  enough 
about  the  nature  of  the  illnesses  and 
their  specific  connection  with  hazard- 
ous substances  at  the  waste  sites  to 
make  any  reasoned  judgments  in  these 
situations.  It  is  even  difficult,  exceed- 
ingly difficult,  to  isolate  a  cause  of 
cancer  in  the  case  of  a  specific  person 
who  would  not  even  be  involved  in 
living  near  such  a  site. 

I  think  it  is  important  and  topical 
that  several  days  ago,  the  Universities 
Associated  for  Research  and  Educa- 
tion in  Pathology,  a  group  of  universi- 
ties, gathered  together  to  report  that 
its  detailed  look  at  health  effects  of 
waste  sites  on  people  living  nearby  in- 
dicated that  there  was  very  little  infor- 
mation to  indicate  health  effects  on 
such  individuals. 

I  know  it  is  rather  startling,  but  that 
is  the  kind  of  thing  I  found  in  dealing 
with  the  issue  of  agent  orange,  which 
is  tough  enough,  also.  Senator  Cran- 
ston and  I  were  able  to  put  together  a 
proposal  about  agent  orange  and  wait- 
ing for  the  sound  medical  and  scientif- 
ic evidence  before  we  do  sometliing 
out  of  impatience  or  frustration.  The 
Senate  was  able  to  adopt  our  proposal 
by  a  vote  of  95  to  0,  and  we  resolved 
the  agent  orange  issue  at  least  to  this 
point.  It  will  come  to  revisit  us  again. 

That  report  was  fascinating.  It  was  a 
detailed  study  of  those  living  close  to 
the  hazardous  waste  sites.  It  was  a 
report  by  very  credible  and  fine  uni- 
versities. It  was  a  review  of  health 
studies    and    investigations,    and    the 


conclusions  basically  stated: 

Critical  reviews  of  29  investigations  of  the 
health  of  populations  in  the  vicinity  of 
chemical  disposal  sites  have  confirmed  that, 
with  one  exception,  evidence  for  casual  asso- 
ciation with  occurrence  of  disease  is  weak. 
These  investigations  can  be  termed  sugges- 
tive at  best.  The  absence  of  demonstrable 
effects  on  human  health  should  not  be 
taken  as  proof  that  no  such  effects  exist, 
nor  do  positive  associations  necessarily 
prove  that  observed  disease  was  caused  by 
chemicals  escaping  from  a  site. 

In  my  former  capacity  as  chairman 
of  the  Veterans'  Affairs  Committee,  in 
dealing  with  agent  orange  and 
"atomic"  veterans  and  other  compen- 
sation issues,  it  became  clear  to  me 
that  the  Federal  Government  should 
not  sponsor  victims'  compensation  pro- 
grams without  sound  medical  and  sci- 
entific evidence  and  a  cause-and-effect 
relationship  between  an  event  and  the 
disease— in  other  words,  as  in  tort  law, 
things  like  cause  and  effect.  These  are 
critically  important  things. 

This  report  goes  on  to  state  that 
there  is  proof  of  no  such  causal  link- 
age existing  as  of  now.  That  linkage  is 
what  compensation  systems  are  about. 
You  either  link  it  up  or  there  is  no 
pay.  It  is  a  simple  procedure,  critical 
and  longstanding,  and  it  is  very  much 
part  of  our  legal  structure.  I  think  it 
would  be  very  unfortunate  to  fund  any 
kind  of  victims'  assistance  program, 
even  a  demonstration  program,  with 
that  cause-and-effect  linkage,  and  es- 
pecially with  this  report. 

The  report  goes  on  to  conclude— and 
I  guess  this  is  the  one  we  all  know  so 
well: 

There  is  a  great  disparity  between  public 
perception  of  the  human  health  effects  at- 
tributable to  chemicals  and  dispose!  sites 
and  the  current  scientific  evidence  on  the 
subject. 

So,  in  essence,  that  very  fine  report 
is  saying  that  we  know  that  each 
chemical  disposal  site  is  unique  and 
that  we  all  have  in  common  the  poten- 
tial for  contamination  in  the  environ- 
ment. However,  we  must  have  better 
information  on  the  interactions  be- 
tween toxic  chemicals  and  human  tis- 
sues before  we  can  fund  a  program 
that  would  eventually  justify  many  of 
the  programs  we  have  that  were  done 
out  of  the  best  of  reasons. 

If  we  need  a  victims'  assistance  pro- 
gram. Congress  will  certainly  deal  with 
it.  But  the  problem  right  now  is  not 
readily  defined,  nor  is  it  large  in  scope. 
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I  think  that  not  only  prudence  but 
also  conservative  fiscal  behavior  is  re- 
quired. 

I  will  share  one  other  aspect  of  this. 
I  do  not  see  how  it  will  ever  stop  at 
five  demonstration  States.  Once  the 
other  States  see  that  there  is  money, 
that  will  automatically  attract  the 
States  of  the  United  States.  They 
seem  to  be  attracted  to  that  in  every- 
thing else  we  do  here. 

If  the  problems  associated  with  ex- 
posure are  as  great  as  the  proponents 
of  this  legislation  seem  to  believe— 
knowing  them  as  I  do,  legislatively  and 
personally— then  the  funding  levels 
are  obviously  too  low;  because  if  it 
were  not  a  problem,  they  would  not  be 
attempting  to  deal  with  it  here. 

Here  we  have  a  .few  States  dealing 
with  the  program,  able  to  take  part  in 
it.  That  could  have"  some  extraordi- 
nary and  unfair  effects.  If  we  select 
five  States  as  demonstration  States, 
where  35  percent— or  some  such  per- 
cent—of the  population  of  the  United 
States  lives,  the  cost  would  be  extraor- 
dinary indeed. 

What  are  the  justifications  for  pro- 
viding special  assistance  for  the  people 
of  one  State  while  denying  it  to  the 
other?  I  do  not  think  it  makes  sense, 
on  the  basis  of  information  we  have 
today,  to  single  out  people  living  near 
waste  sites  for  that  kind  of  treatment, 
especially  when  the  cause  of  disease  in 
individuals  is  so  exceedingly  difficult, 
if  not  impossible,  to  untangle. 

Should  we,  then,  choose  this  group 
alone,  some  people  at  significant  risk, 
and  then  wrap  this  extraordinary 
health  system  around  them,  an  insur- 
ance system  in  which  some  things  may 
be  uninsurable?  There  may  be  risks 
which  are  uninsurable. 

I  am  finding  that  on  the  Committee 
on  Environment  and  Public  Works, 
and  I  think  Senator  Mitchell  may  be 
seeing  it,  too.  We  are  presented  with 
insurers  who  come  before  us  and  say, 
"We  are  not  going  to  insure  that  risk 
anymore." 

There  are  some  on  the  committee 
who  say,  "Oh,  yes,  you  are." 

Then  they  say:  "No.  We  are  not  a 
charity;  and  if  we  do  not  have  actuar- 
ial soundness  and  assumption  of 
known  risk,  we  will  not  insure." 

We  are  finding  that  all  over  the 
United  States.  It  is  nice  to  say,  "Here 
is  a  risk,  and  you  will  insure  it,"  but 
the  insurance  companies  are  not  going 
to  do  that;  and  the  reason  they  are  not 


going  to  do  that  is  that  they  are  busi- 
ness and  not  charities. 

So  this  is  a  way  where  we  are  slowly 
coming  around  to  that  need  and  some 
type  of  Federal  supportive  insurance 
system. 

The  real  problem  is  this:  How  can  we 
possibly  compensate  this  basis,  as  this 
proposal  of  victims'  compensation  is 
presented  to  us,  when  we  cannot  even 
tell  how  the  person  who  leads  the 
good  life,  if  you  will,  contracts  cancer 
or  dies  or  is  disabled  or  has  some  rare 
disease  or  some  hideous  malady? 

It  is  not  something  we  can  show 
through  his  diet  or  his  exercise  or  his 
rest  or  his  family  history  and  yet  he 
goes.  He  disappears.  He  dies,  and  we 
do  not  know  why.  Yet  he  led  an  exem- 
plary life  in  an  environmental  sur- 
rounding. 

If  we  cannot  do  that  with  a  person 
in  that  situation,  how  in  heaven's 
name  are  we  going  to  be  able  to  do 
that  here,  and  especially  when  we  see 
that  the  perception  is  so  different 
from  the  reality? 

I  have  greatly  enjoyed  working  with 
Senator  Mitchell.  He  is  one  of  the  ex- 
traordinarily adept  and  bright  people 
in  this  place,  and  it  has  been  a  privi- 
lege to  do  that.  We  have  worked  to- 
gether on  things.  We  have  worked  to- 
gether on  language  here.  The  lan- 
guage here  is  greatly  improved.  He  is  a 
most  extraordinarily  cooperative  indi- 
vidual. 

Madam  President,  I  indicate  to  you 
that  it  was  a  little  bit  easier  for  us  to 
deal  with  agent  orange— I  know  that 
sounds  strange— because  we  set  out  in 
that  measure  that  we  would  deal  with 
sound  medical  and  scientific  fact. 

Here  the  scientific  questions  are  so 
tangled  that  we  have  little  room  to 
hope  for  any  reasonable  link  between 
exposure  to  a  waste  site  and  individual 
illness. 

I  think  we  have  to  continue  to  get 
new  information  on  these  sound  ques- 
tions of  science  through  research.  We 
have  to  consider  the  dangers  from 
waste  sites  in  the  broader  picture  of 
our  national  health,  including  work- 
place exposure,  dietary  factors,  life- 
styles, those  things  I  suggested. 

Then  I  would  wind  down  and  share 
with  you  that  I  indeed  think  that  this 
will  open  the  way  to  new  compensa- 
tion systems. 

The  black  lung  issue  was  something 
before  us.  We  were  told  that  it  would 
cost  us  $350  million  during  the  life  of 
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the  program,  and  black  lung  today 
costs  us  $11.5  billion,  and,  of  course,  if 
you  try  to  change  that  or  modify  it  or 
correct  it,  you  are  portrayed  as  an  un- 
caring, evil  fellow.  Then  I  had  one  of 
my  constituents  in  Wyoming— I  want 
to  share  with  you— that  had  his  black 
lung  taken  away  from  him,  who  wrote 
me  a  very  irate  letter.  He  had  worked 
for  the  Union  Pacific  Railroad,  but  he 
had  forgotten  to  indicate  he  worked  in 
the  Union  Pacific  Railroad  mercantile 
store.  He  had  never  worked  in  the 
Union  Pacific  coal  mines.  When  he 
was  told  he  could  not  have  his  black 
lung  and  it  would  be  taken  back,  he 
was  irate. 

Well,  I  lost  one  constituent  there  be- 
cause he  said,  "You  are  going  to  get 
that  money  for  me,"  and  I  said,  "No,  it 
went  to  people  who  worked  in  coal." 

He  said,  "Well.  I  did.  I  worked  in  the 
mercantile  store  and  that  was  in  the 
same  community." 

I  do  not  know  how  many  are  in  the 
black  lung  issue  like  that,  but  we  do 
not  have  very  good  luck  in  shutting 
anything  down  in  those  areas  or  we 
would  not  have  an  $11.5  billion  black 
lung,  and  I  do  a  great  deal  of  that  case 
work  on  black  lung  in  my  State,  be- 
cause we  have  had  people  who  were 
very  deeply  injured  as  a  result  of 
working  in  the  mines  and  they  should 
be  compensated,  but  not  those  who 
worked  in  the  mercantile  store.  We  did 
not  have  that  in  mind. 

The  longshoremen's  compensation 
system  started  at  $5  million  and  now  it 
costs  us  almost  one-half  of  a  billion 
dollars  to  take  care  of  the  longshore- 
men's compensation  issue. 

I  am  going  to  wind  down,  but  first 
share  with  you  one  thing  that  I  think 
if  you  want  a  classic  example  on  the 
books,  if  you  really  want  to  look  at 
one— and  I  know  that  I  will  be  visited 
by  three  spirits  when  I  finish  this— I 
can  tell  you  to  look  at  title  38  under 
veterans'  benefits  and  see  what  has 
happened  with  the  thing  called  prt. 
sumptive  diseases.  I  have  not  one  whit 
of  regret  in  supporting  the  veterans  of 
this  country  with  whatever  they  re- 
quire. I  think  we  should  take  care  of 
the  service-connected  disabled  in  this 
country  and  those  who  served  in 
combat  and  give  them  anything  they 
need.  But  what  I  have  a  lot  of  prob- 
lems with  is  seeing  some  40  percent  of 
the  disabled  veterans  in  this  country— 
and  to  be  disabled  you  need  only  have 
served  for  90  days,  90  days  or  more 


during  a  period  of  war,  regardless  of 
whether  you  were  in  the  combat  thea- 
ter or  where— and  40  percent  of  those 
disabilities  are  10  percent  disabled  in- 
dividuals. They  cost  us  $58.6  million  a 
month  in  fiscal  year  1985  compensa- 
tion benefit  payments,  and  they  have 
to  do  with  flat  feet,  hammer  toes,  and 
other  things  such  as  that 

We  think  of  compensation,  I  think, 
as  due  to  someone  who  was  involved  in 
combat,  and  I  say  whatever  it  takes, 
just  do  it.  But  the  presumptive  dis- 
eases came  from  this  same  frustration, 
the  same  frustration  we  are  dealing 
with  here,  because  here  they  are,  and 
let  me  just  read  a  couple  or  three  to 
you.  Remember  now  that  in  the  case 
of  any  veteran  who  served  for  90  days, 
90  days  or  more,  that  is  all— you  could 
have  been  out  after  4  months  and  you 
would  be  receiving  the  green  check  for 
30  or  40  years,  and  then  we  go  back 
into  the  statute  and  here  is  what  we 
have  added  over  the  years  to  the 
chronic  disease  list.  Now,  understand 
it  is  presumed  that  these  were  caused 
by  being  in  the  service  of  the  United 
States— chronic  diseases  become  mani- 
fest to  a  degree  of  10  percent  or  more 
within  1  year  from  the  date  of  separa- 
tion from  such  service,  and  it  goes  on 
to  list  anemia,  arteriosclerosis,  arthri- 
tis, muscular  atrophy,  brain  hemor- 
rhage, brain  thrombosis,  cirrhosis  of 
the  liver,  diabetes,  encephalitis,  endo- 
carditis, epilepsies,  Hansen's  disease, 
Hodgkin's  disease— which  appears  in 
the  general  population  in  a  wretched 
percentage,  but  being  on  this  list 
means  it  was  presumed  that  you  con- 
tracted that  by  serving  in  the  U.S. 
armed  services  within  the  periods  as 
set  out— leukemia,  myocarditis,  organ- 
ic diseases  of  the  nervous  system, 
palsy,  psychoses,  Raynaud's  disease, 
scleroderma,  sclerosis,  thromboangii- 
tis, tuberculosis,  tumors,  ulcers- 
peptic,  gastric  or  duodenal— and  other 
diseases  as  well. 

Those  are  presumptive  diseases  that 
were  caused  or  came  about  through 
service  to  our  country.  That  is  what 
happened  to  that  compensation 
system. 

I  have  said,  and  not  to  be  raging  or 
evil,  that  we  should  look  into  that  list, 
and  when  I  do  that  the  mailroom 
breaks  down— I  can  tell  you  that. 

But  if  we  are  honest  with  ourselves, 
then  let  us  look  at  a  $26  billion  budget 
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in  the  Veterans'  Administration,  and 
that  is  what  it  is,  and  over  two-thirds 
of  it  goes  to  the  dependency  and  in- 
demnity and  compensation  systems, 
and  the  remaining  one-third  approxi- 
mately to  the  health  care  system, 
which  is  a  crackerjack  health  care 
system— I  have  no  qualm  about  that. 
Pay  it,  do  it,  but  for  Heaven's  sake,  out 
of  impatience  let  us  just  not  add  to  the 
list  and  out  of  our  impatience  and 
frustration  let  us  not  add  an  entirely 
new  victim's  compensation  in  the 
United  States  and  pay  for  it  out  of  Su- 
perfund. 

And  when  we  get  to  a  disease  that  is 
a  grotesque  disease  or  malady,  is  it 
going  to  be  caused  by  one  of  the 
people  or  one  of  the  groups  that  pro- 
vide feedstocks?  Our  present  tax  is  a 
feedstock  tax.  I  do  not  know  what  we 
are  going  to  do  if  we  change  that  to 
waste-end  tax  or  value  added  tax.  I 
think  that  is  worth  pursuing.  But 
right  now  it  is  feedstocks.  Are  we  to 
say  that  something  caused  there  by 
that  product  is  then  commensable  and 
paid  for  by  them,  even  though  it  may 
be  something  that  does  not  have  any- 
thing to  do  with  that?  That  is  where 
we  are  headed  with  something  paid  for 
out  of  Superfund. 

So,  Madam  President,  I  think  even 
though  it  is  an  exceedingly  good-faith 
effort  by  a  very  fine  legislator,  and  I 
have  not  the  slightest  qualm  about 
that,  I  say  to  you  that  I  think  it  is  an 
adventure  that  we  dare  not  enter  into. 
It  will  obviously  never  end,  and  to 
open  this  one  in  an  area  where  if  you 
live  near  a  place  of  relevant  hazardous 
substance  and  then  the  definitions  are 
there,  I  fear  that  that  compensation 
obviously  will  never  stop,  and  the  criti- 
cal part  is  it  does  not  fit.  We  are  not 
able  to  tie  it  together  legally,  and  that 
is  our  frustration.  But  I  think  it  opens 
to  an  extraordinary  thing  where  we 
see  Superfund  which  was  put  on  the 
books  to  make  people  correct  the  diffi- 
culties and  the  problems  by  the  toxic 
waste  they  generate,  make  them  clean 
it  up,  make  them  pay  for  it,  and  now 
to  come  into  a  compensation  system 
out  of  Superfund.  I  know  it  is  going  to 
do  one  thing.  It  is  going  to  drain  away 
the  ability  to  cleanup  the  sites. 

There  is  a  lot  of  discussion  about  the 
fact  we  do  not  move  fast  enough  on 
Superfund,  we  are  not  getting  our 
work  done,  and  we  have  to  speed  it  up; 
and  that  is  true.  . 

But  we  are  going  to  get  into  a  situa- 
tion where  we  are  going  to  be  dealing 


with  'where  is  the  money  coming 
from?"  Maybe  we  will  divert  it  to  the 
general  fund.  Maybe  we  will  divert  it 
to  Superfund.  Maybe  we  will  get  the 
value-added  tax,  and  I  am  sure  there 
will  be  new  and  creative  ways  to  pay 
for  the  compensation. 

But,  I  say  to  you,  regardless  how  cre- 
ative we  get,  we  are  going  to  pay  a 
bundle  and  we  are  going  to  pay  a 
bundle  for  it  on  the  basis  of  frustra- 
tion, inexactness,  and  emotion  as  to 
exactly  what  we  are  doing  and,  more 
importantly  to  any  thoughtful  person, 
an  inability  to  tie  it  together  with 
cause  and  effort. 

Remember,  finally,  we  do  not  deny 
anybody  the  right  to  go  to  court  and 
get  compensation.  If  you  have  been  se- 
riously affected  or  injured  or  diseased 
by  a  hazardous  substance,  you  go  to 
court  and  you  prove  it  and  you  get 
compensated.  That  is  the  law  of  the 
United  States. 

So  the  reason  we  are  going  to  this 
again  is  obviously  not  that  reason.  It 
comes  from  the  critical  issue  of:  "But 
you  have  not  decided.  You  have  got  to 
decide  and,  since  you  cannot  decide, 
compensate." 

I  think  that  is  a  very  poor  way  to 
start  a  compensation  system,  which  I 
think  will  drain  the  resources,  wheth- 
er it  is  Superfund  or  the  Treasury  of 
the  United  States.  That  one  will  take 
us  the  road  of  Medicare  and  Medicaid 
with  oak  leaf  clusters.  We  were  told, 
you  recall,  in  the  debate  on  Medicare 
and  Medicaid,  that  Medicaid  and  Med- 
icare would  cost  us  $7  billion  by  the 
year  1990,  and  that  little  program  is 
costing  us  $90  billion  in  the  year  1985. 
And  every  time  we  try  to  touch  it,  the 
mailroom  breaks  down.  That  is  where 
we  are  headed  with  this  one. 

Mr.  STAFFORD.  Madam  President, 
I  notice  my  good  friend,  the  most  able 
Senator  from  Wyoming,  began  with 
mentioning  that  three  of  our  col- 
leagues who  are  here  are  all  members 
of  the  legal  profession.  I  cannot  resist 
pointing  out  that  I  make  no  claim  for 
this,  but  I  also  am  a  member  of  that 
profession,  having  practiced  actively, 
with  two  interruptions  for  military 
service,  from  1938  until  1961.  During 
part  of  the  course  of  that  experience.  I 
was  elected  an  attorney  general  of  my 
State.  Occasionally,  I  have  to  confess, 
we  did  things  as  attorneys  general 
which  rose  to  haunt  us  later  on. 

I  recall  on  one  occasion  I  wrote  an 
opinion  I  thought  was  correct  for  the 
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then  Governor  of  the  State.  A  few 
years  later,  when  I  had  a  pet  program 
I  was  about  to  ask  the  legislature  to 
consider,  the  then  attorney  general 
who  had  succeeded  me,  called  me  up 
and  said,  "Governor,  we  think  what 
you  want  is  unconstitutional."  So  I 
told  the  attorney  general  that  he 
better  come  up  and  show  me  why  he 
thought  it  was  unconstitutional. 

When  he  arrived  in  my  office,  some- 
what out  of  breath,  he  said  that  he 
had  an  opinion  from  a  court  in  New 
Hampshire  which  said  a  proposal  like 
it  was  unconstitutional,  and  he  also 
had  an  opinion  by  the  attorney  gener- 
al of  Vermont  which  suggested  it  was 
unconstitutional.  I  said,  "Would  you 
mind  telling  me  what  damn  fool  wrote 
that  opinion?"  He  said,  'Some  damn 
fool  whose  initials  are  R.T.S." 

So  the  long  and  short  of  it  is  we  are 
not  always  right  as  lawyers,  and  I  had 
to  forgo  asking  the  legislature  to  do 
what  I  had  hoped  they  would,  which 
means  that  even  today  we  are  not 
always  right  in  our  concerns  about  the 
future  of  a  program. 

I  simply  want  to  say,  as  chairman  of 
the  committee  involved,  that  this  part 
of  the  bill  which  is  now  subject  to  the 
Roth  motion  to  strike,  or  amendment 
which  would  have  the  effect  of  strik- 
ing it,  was  accepted  this  year  by  the 
committee,  it  is  my  recollection,  with- 
out manifest  opposition.  It  is  part  of 
the  bill  and  I  feel,  as  the  committee 
chairman,  constrained  tc  defend  it. 

But  I  will  propose  to  speak  briefly 
during  the  consideration  on  this  bill 
tomorrow  rather  than  this  afternoon. 
I  simply  wanted  my  colleagues  who 
are  here  to  know  that  I  do  have  the  in- 
tention to  speak  on  this  amendment 
tomorrow  afternoon. 

I  yield  the  floor. 

Mr.  HELMS.  Mr.  President,  I  strong- 
ly support  Senator  Roth's  amendment 
to  delete  section  129,  the  Victim  As- 
sistance Program,  from  S.  51.  I  am 
happy  to  consponsor  this  amendment. 

Mr.  President,  under  section  129,  the 
EPA  will  choose  5  to  10  geographical 
areas  which  it  believes  are  increased 
risk  areas  due  to  hazardous  substance 
releases.  These  areas  will  participate 
in  a  5-year  medical  program  providing 
medical  screening  and  treatment.  Su- 
perfund  will  pick  up  the  tab  if  the  re- 
sponsible parties  have  not  undertaken 
to  pay. 

Under  the  bill,  two  forms  of  medical 
assistance  are  available.  For  persons 


without  any  symptoms,  a  secondary 
group  medical  benefits  policy  will  pro- 
vide for  periodic  medical  screening. 
For  those  persons  who  have  symptons 
of  such  a  disease  or  injury,  under  sec- 
tion 129,  the  State  will  provide  a  sec- 
ondary group  medical  benefits  policy 
to  cover  costs  of  treatment.  Individ- 
uals in  this  category  will  also  receive 
from  the  State  program  reimburse- 
ment for  past  medical  costs  associated 
with  that  illness  if  not  paid  by  any 
other  source. 

Mr.  President,  I  realize  that  the 
Senate  Committee  on  Finance  refused 
to  provide  the  $30  million  requested. 
Nonetheless,  we  must  eliminate  the 
language  from  the  bill  so  that  neither 
this  Congress  nor  any  other  Congress 
can  fund  this  program. 

Mr.  President,  I  oppose  section  129 
for  several  reasons.  First,  medical  re- 
search just  does  not  legitimize  estab- 
lishing this  program.  There  is  no  evi- 
dence showing  a  widespread  pattern  of 
significant  chronic  illness  caused  by 
exposure  to  hazardous  waste  disposal 
sites.  Additionally,  if  causation  does 
exist,  there  is  nc  evidence  that  the  ill- 
nesses cannot  be  compensated  appro- 
priately through  traditional  liability. 
Mr.  President,  if  this  Victims'  Assist- 
ance Program  does  become  law,  the 
end  result  will  be  an  open-ended  medi- 
cal entitlement  program  based  on  need 
and  not  based  on  liability. 

In  addition,  this  program  should,  if 
it  does  not  already,  attract  criticism 
from  the  environmentalists.  This  pro- 
gram would  only  divert  substantial 
funds  from  cleanup  efforts,  impeding 
Superfimd's  got!  of  cleaning  up  haz- 
ardous waste  sites. 

Simply  put,  the  U.S.  taxpayer  just 
cannot  afford  this  program.  The  Vic- 
tims' Assistance  Program  will  follow 
the  same  course  as  the  Black  Lung 
Program. 

The  Black  Lung  Program  was  estab- 
lished in  1969  to: 

Provide  benefits,  m  cooperation  with  the 
States,  to  coal  miners  who  are  totally  dis- 
abled due  to  pneumoconiosis  and  to  surviv- 
ing dependents  of  miners  whose  death  was 
due  to  such  disease;  and  to  ensure  that  in 
the  future  adequate  benefits  are  provided  to 
coal  miners  and  their  dependents  in  the 
event  of  their  death  or  total  disability  due 
to  pneumoconiosis  <S0  U.S.C.  Section  901 
(1969)*. 

The  Black  Lung  Program  was  sup- 
posed to  be  a  one-time  program,  termi- 
nating in  1976  with  an  estimated  cost 
of  $350  million.  Contrary  to  this  intent 
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and  these  projections,  the  Black  Lung 
Program  has  ballooned  to  a  program 
that  in  19S1  compensated  some 
460,000  individuals,  more  than  twice 
the  number  of  coal  miners  employed 
at  that  time,  with  a  cost  to  the  Ameri- 
can taxpayer  of  $11.3  billion,  a  cost 
more  than  30  times  the  initial  cost 
projection. 

The  American  public  cannot  bear 
the  financial  burden  of  the  cost  of  ad- 
ditional programs  such  as  the  Victims' 
Assistance  Program  in  S.  51. 

Mr.  President,  establishing  a  pro- 
gram of  this  nature  brings  us  even 
closer  to  national  health  insurance.  I 
pose  the  same  question  that  Senator 
Simpso»  did  in  his  remarks  found  in 
the  committee  report  on  S.  51: 

Should  we  as  a  society  aUocate  resources 
to  compensate  individuals  above  and  beyond 
what  is  generally  available  solely  because 
they  are  singled  out  on  the  basis  of  political 
muscle  or  Immediate  public  concern? 

Mr.  President,  my  answer  is  a  re- 
sounding "No." 

Mr.  President,  I  commend  the  Sena- 
tor from  Delaware  for  introducing  this 
amendment  and  I  urge  my  colleagues 
to  join  me  in  cosponsoring  this  meas- 
ure.   

Mr.  MITCHELL.  Madam  President. 
I  thank  the  distinguished  chairman  of 
the  Committee  on  Environment  and 
Public  Works  for  his  comments  today. 
He  has  been  a  strong  leader  on  the 
entire  Superfund  Program  and  specifi- 
cally on  the  Victim  Assistance  Demon- 
stration Program,  and  I  welcome  and 
value  his  support- 
Having  listened  carefully  to  the  com- 
ments of  my  two  good  friends,  the 
Senator  from  Delaware  and  the  Sena- 
tor from  Wyoming,  I  have  heard  about 
the  Black  Lung  Program,  I  have  heard 
about  the  Longshoremen's  Compensa- 
tion Program,  I  have  heard  about  the 
Veterans  Program,  and  I  have  heard  a 
lot  about  what  this  program  before  us 
might  someday  be,  but  I  will  be 
darned,  after  listening  to  them,  if  I 
could  teti  anything  about  what  this 
program  ts.  Most  conspicuously  lack- 
ing from  their  comments  was  any  de- 
scription whatsoever  of  what  is  actual- 
ly in  the  legislation  before  us,  how  it 
works,  and  what  it  was  intended  to  ac- 
complish. 

And  so,  before  responding  to  some  of 
the  specific  comments  that  they  made, 
I  would  like  to  put  this  matter  in  some 
historic  perspective,  describe  how  we 
got  to  where  we  are  today  and,  most 
importantly,  provide  some  information 


on  what  is  actually  in  this  legislation. 

Five  years  ago.  Congress  began  to 
deal  with  the  problems  arising  from 
the  indiseriminate^use  a/id  disposal  of 
hazardous  waste  in  our  country  for 
the  preceding  several  decades  by  en- 
acting what  has  come  to  be  known  as 
the  Superfund  law.  As  originally  re- 
ported out  of  the  Senate  Committee 
on  the  Environment  and  Public  Works 
in  1980,  the  legislation  contained  a 
full-scale  national  program  for  com- 
pensation of  individual  victims- 
human  beings  who  suffered  disease  or 
injury  as  a  result  of  hazardous  waste 
discharges  or  release. 

It  was  later  in  the  year  when  we  got 
to  the  bill,  the  so-called  after-election 
session,  and  the  opponents  of  the  leg- 
islation threatened  a  filibuster.  Many 
of  the  same  groups  who  are  now  op- 
posed to  this  provision,  lobbying  vigor- 
ously against  it.  then  encouraged  a  fili- 
buster in  opposition  to  the  entire  pro- 
gram. And  so,  in  a  compromise,  the 
provision  regarding  victim  compensa- 
tion in  that  bill  was  deleted  on  the 
floor  under  threat  of  filibuster  in  re- 
sponse to  the  argument  then  being 
made  that  we  do  not  know  enough 
about  the  problem.  That  is  what  was 
said,  words  which  we  heard  exactly 
verbatim  again  here  today.  "We  don't 
know  enough  about  the  problem.  In- 
stead of  having  a  national  program,  let 
us  have  a  study,"  the  opponents  said, 
"to  determine  whether  or  not  a  na- 
tional program  was  necessary." 

And,  as  a  result,  the  National  Vic- 
tims Assistance  Program  was  deleted 
from  the  bill  and  in  its  place  a  study 
was  mandated.  The  legislation  said 
that  the  study  should  deal  with  'The 
adequacy  of  existing  common  law  and 
statutory  remedies  in  providing  legal 
redress  for  harm  to  man  and  the  envi- 
ronment caused  by  the  release  of  haz- 
ardous substances  into  the  environ- 
ment." 

The  study  was  conducted  by  a  group 
of  four  major  independent  legal  orga- 
nizations, and  its  conclusion  was  fol 
lowing  a  very  comprehensive  study 
and  a  very  detailed  report,  which 
states: 

This  review  of  existing  causes  of  action 
and  barriers  to  recovery  has  shown  that  all 
those  causes  of  action  do  exist  for  some 
plaintiffs.  Uader  some  circumstances  a  pri- 
vate litigant  faces  substantial  substantive 
and  procedural  barriers  In  an  action  to  re- 
cover damages  for  personal  injury  due  to 
hazardous  waste,  particularly  where  the  in- 
dividual claims  «re  relatively  small. 

To    hear    the   remarks    today    one 
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would  not  think  that  a  study  had  ever 
been  conducted  when  in  fact  a  detailed 
study  was  conducted  and  the  authors 
of  that  report— including  some  attor- 
neys who  represent  some  of  the  com- 
panies who  now  oppose  this  legisla- 
tion—recommended a  national  com- 
pensation program  for  medical  ex- 
penses and  lost  wages  to  be  adminis- 
tered   by    the    States. 

This  legislation,  this  pilot  program, 
does  not  fully  implement  that  recom- 
mendation. It  does  not  even  come 
close  to  it.  But  the  study  told  us  what 
every  lawyer  in  this  Senate  and  what 
every  lawyer  in  this  country  knows 
and  knew  before  the  study  was  con- 
ducted: that  where  you  have  families 
of  limited  means,  poor  people  who  suf- 
fered disease  or  injury  as  a  result  of 
these  cases— hazardous  releases— there 
are  enormous  barriers  to  recovery.  So 
the  easy  statement  made  here— well, 
they  can  go  into  State  court  and  sue— 
does  not  deal  with  the  real  problem. 
Anyone  who  doubts  there  is  a  problem 
ought  to  review  the  record  of  the 
hearings  before  the  Senate  Committee 
on  the  Ekrrironment  where  several 
days  and  many  witnesses  substantiat- 
ed the  conclusion  of  the  study  group 
regarding  the  need  for  action  m  this 
area. 

I  do  not  suggest  that  all  of  the  ques- 
tions In  this  area  have  been  answered, 
or  that  we  ought  not  to  study  the 
matter  further.  They  have  not  all 
been  answered,  and  we  must  study  the 
matter  further.  But  the  cries  for  more 
information  have  a  hollow  ring  to 
them  and  an  empty  sound  when  they 
come  in  opposition  to  a  program 
whose  very  purpose  is  to  obtain  that 
informavl3n  to  help  us  judge  the 
extent  of  the  problem,  the  depth  of 
the  need,  and  whether  or  not  we  can 
in  fact  deal  with  it  in  an  effective  way. 
And  the  one  thing  about  all  of  the 
other  programs  that  my  friends  have 
alluded  to  in  an  effort  to  kill  this  pro- 
gram on  a  guilt-by-association  basis  is 
that  not  one  of  them— not  one  of 
them— was  preceded  by  a  limited  pilot 
program  such  as  is  proposed  here.  Per- 
haps if  we  had  done  that  in  those 
cases  we  would  not  have  the  situation 
so  decried  by  the  opponents  of  this 
provision. 

So,  the  first  point  the  Members  of 
the  Senate  ought  to  understand  is 
that  there  was  mandated  by  the  19S0 
law  a  detailed  comprehensive  study  by 
four  independent  legal  groups.  They 


were  not  paid  by  the  proponents  or 
the  opponents.  And  they  concluded 
that  some  action  is  necessary,  and 
they  proposed  a  full-scale  compensa- 
tion program  far  beyond  what  this 
limited  bill  provides. 

The  second  point  is  that  this  is  a 
limited  pilot  program,  limited  in  scope, 
limited  in  funds,  and  limited  in  time. 
And  all  of  the  statements  made  about 
what  it  might  otherwise  become  have 
nothing  to  do  with  what  this  "measure 
now  contains.  How  would  it  work? 

The  first  point  to  remember  is  that 
under  the  bill  now  before  us— unrelat- 
ed to  the  Victim  Assistance  Program— 
a  health  assessment  study  must  be 
conducted  at  each  of  the  national  pri- 
ority sites.  So  when  the  Senator  from 
Wyoming  says  that  the  Agency  for 
Toxic  Substances  will  set  up  geograph- 
ic areas,  it  should  be  made  clear  that  it 
is  mandated  in  the  bill  independent  of 
this  Victim  Assistance  Program.  That 
occurs  in  any  event.  Someone  need 
only  look  at  section  116  of  the  bill  to 
read  that  the  administrator  "shall  per- 
form" a  health  assessment  for  each  re- 
lease, threatened  release  or  facility  on 
the  national  priority  list  established 
under  section  105.  That  is  the  first 
step— the  health  assessment  which  is 
performed  in  any  event  under  this  leg- 
islation whether  there  is  or  is  not  a 
victim  assistance  program. 

The  second  step  after  that  health  as- 
sessment is  conducted  is  to  look  to  the 
results  for  each  of  the  areas  where  it 
has  been  conducted.  And,  if  that 
health  assessment  by  the  Agency  for 
Toxic  Substances  demonstrates  three 
things,  then  the  matter  is  further  con- 
sidered. So  this  is  the  second  step,  and 
the  three  things  are:  first,  that  there 
is  a  disease  or  injury  for  which  the 
population  of  the  area  is  placed  at  sig- 
nificantly increased  risk  as  a  result  of 
a  release  of  a  hazardous  substance,  the 
area  I  remind  my  colleagues  having 
previously  been  defined  as  part  of  a 
study  conducted  independent  of  this 
part  of  the  bill;  second,  that  such  dis- 
ease or  injury  has  been  demonstrated 
by  peer  review  studies  to  be  associated 
using  sound  scientific  and  medical  cri- 
teria with  exposure  to  a  hazardous 
substance;  and  third,  that  the  geo- 
graphical area  contains  individuals 
within  the  population  who  have  been 
exposed  to  a  hazardous  substance  in 
the  release. 

So  after  the  study  is  conducted,  it  is 
reviewed    to    determine    whether    all 
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three  of  these  criteria  are  present— a 
disease  or  injury  for  which  the  popula- 
tion is  at  significantly  increased  risk  as 
a  result  of  a  release  of  a  hazardous 
substance,  that  disease  or  injury 
having  been  associated  with  that  sub- 
stance by  peer  review  medical  studies 
using  sound,  scientific  and  medical  cri- 
teria—and there  are  people  in  the  area 
who  have  been  exposed  to  that  haz- 
ardous substance.  That  still  does  not 
qualify  anybody  for  anything  but  it  is 
the  next  step  in  the  process,  a  process 
I  digress  to  add  that  has  been  sorely 
lacking  in  this  field  because  for  the 
past  5  years  as  a  result  of  the  actions 
of  the  people  who  opposed  this  provi- 
sion in  1980,  many  of  the  same  groups 
and  organizations  and  individuals  who 
oppose  it  now  we  have  had  operate  in 
this  country  a  law  which  has  said  that 
if  certain  public  resources— a  tree,  a 
lawn,  or  a  river— are  injured  by  a  haz- 
ardous release,  and  a  human  being  is 
injured  by  the  same  release,  the  owner 
of  the  property,  if  it  is  a  public  entity, 
can  recover  for  damage  to  the  tree  or 
the  lawn  or  the  river  but  the  human 
being  cannot  recover  for  injury  to  that 
human  being. 

What  kind  of  a  standard  is  that? 
What  kind  of  a  priority  is  that  that 
places  injury  to  things  in  a  higher  pri- 
ority than  injury  to  human  beings? 
Yet,  that  is  the  law  today.  That  has 
been  the  law  for  5  years.  I  say  it  is 
time  that  was  changed. 

After  studies  are  conducted,  and  if, 
and  only  if,  the  area  meets  the  three 
criteria  I  have  pointed  out,  then  the 
State  involved  may  nominate  that 
area  to  the  President  and  the  Environ- 
mental Agency  for  inclusion  in  this 
trial  program.  A  decision  as  to  wheth- 
er or  not  a  particular  area  will  be  in- 
cluded is  left  to  the  sole  discretion  of 
the  President  or  to  the  person  to 
whom  the  President  delegates  the  re- 
sponsibility. Under  the  bill,  not  less 
than  5  nor  more  than  10  areas  of  the 
country  will  be  selected  by  the  Presi- 
dent using  criteria  set  up  in  the  bill  re- 
garding the  experience  of  the  State  in 
dealing  with  this  problem  of  hazard- 
ous waste  cleanup  and  other  criteria. 

Therefore,  5  to  10  areas  in  the 
United  States  will  be  selected  for  this 
pilot  program  in  an  effort  to  deter- 
mine whether  something  can  be  done 
to  determine  whether  we  can  develop 
the  experience  and  information  neces- 
sary to  justify  proceeding  in  this  area. 
Each  State  will  operate  its  program 


as  it  sees  fit.  What  the  bill  provides 
are  three  minimum  elements  that  a 
State  program  must  include.  What  are 
the  benefits  under  this  bill  which,  to 
hear  the  opponents  of  the  provision 
speak,  will  soon  lead  to  wild  excesses? 

The  first  thing  that  will  occur  is 
that  persons  in  the  area  who  have 
been  exposed  to  hazardous  waste  re- 
lease, a  hazardous  substance  release— 
which,  as  I  remind  my  colleagues,  will 
already  have  to  have  been  determined 
with  medical  peer  review  studies  to  be 
associated  with  the  disease  or  injury 
with  respect  to  which  the  people  of 
that  area  are  at  significantly  increased 
risk— will  receive  a  medical  examina- 
tion to  determine  whether  or  not  they 
suffer  from  the  disease  or  injury. 

For  those  persons  who  have  been  ex- 
posed and  who  receive  an  examination 
and  for  whom  the  examination  hope- 
fully demonstrates  no  symptoms,  they 
will  then  receive,  as  part  of  a  group 
medical  benefits  insurance  policy,  the 
benefit  of  paying  for  future  tests  for 
the  same  purpose. 

So  you  have  one  category  of  people 
who  have  been  exposed,  who  receive  a 
test,  with  no  symptoms.  All  they  get  is 
a  group  health  policy  that  pays  for 
the  cost  of  future  medical  examina- 
tions. 

For  the  other  category  of  persons 
whose  symptoms  are  demonstrated  as 
a  result  of  the  examination,  they  will 
receive  reimbursement  of  past  out-of- 
pocket  medical  expenses,  their  actual 
medical  expenses  that  they  paid  for 
treatment  for  this  disease  or  injury. 
They  will  be  reimbursed  and  they  will 
also  get  a  group  health  insurance 
policy  that  will  pay  the  cost  of  such 
expenses  in  the  future. 

That  it  it.  No  lost  wages,  no  pain  and 
suffering,  no  transportation.  All  out- 
of-pocket  medical  expenses  and  the 
costs  of  medical  tests.  That  is  all  that 
can  be  provided  under  this  pilot  pro- 
gram. 

In  addition,  the  benefits  under  these 
policies  must  be  secondary  to  any 
other  form  of  insurance  coverage, 
public  or  private.  If  any  person  so  ex- 
posed and  having  such  symptoms  has 
private  health  insurance,  they  cannot 
recover  under  this  program,  of  if  they 
have  some  form  of  public  health  reim- 
bursement that  covers  it  they  cannot 
recover  here.  This  is  limited  only  to 
those  persons  who  have  no  other  form 
of  insurance.  To  make  certain  that 
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people  do  not  cancel  their  private 
policy  in  order  to  be  eligible  for  this, 
the  date  on  which  coverage  is  deter- 
mined is  30  days  before  the  State  even 
applies  for  participation  in  the  pro- 
gram. 

Furthermore,  if  anyone  of  those  per- 
sons does,  in  fact,  go  to  court  to  bring 
a  suit  and  recover  anything,  they  have 
to  pay  back  the  program. 

So  the  benefits  are  very  limited: 
Medical  examination  and  actual  cost 
of  medical  expenses  for  treatment  of 
the  disease  or  injury  secondary  to  any 
other  form  of  insurance,  and  must  be 
repaid  from  any  form  of  recovery. 

That  is  the  program.  It  bears  no  re- 
semblance to  the  rhetoric  that  has 
been  used  to  describe  what  it  may 
become. 

I  must  say  that  I  am  indebted  to  the 
Senator  from  Wyoming  with  whom  I 
and  my  staff  work  very  closely  in  the 
Environment  Committee,  and  who 
made  several  constructive  suggestions 
regarding  limiting  the  scope  of  this 
program.  I  accepted,  I  believe,  if 
memory  serves  correctly,  every  sugges- 
tion that  he  made,  adding  others  that 
came  from  other  sources,  including 
some  of  the  opponents  of  the  legisla- 
tion and  others  that  I  suggested  on  my 
own  as  we  honed  and  narrowed  this 
down  to  try  to  make  it  free  of  the  pos- 
sibility of  abuse. 

I  was,  of  course,  disappointed  that 
the  Senator  from  Wyoming  could  not 
see  fit  to  support  it,  but  I  certainly  un- 
derstand and  respect  his  position. 

Now  let  me  deal  with  some  of  the 
statements  which  have  been  made 
here  today. 

First,  we  all  know  that  the  way  to 
indict  something  is  to  describe  it  in  an 
unpopular  fashion.  Over  and  over 
again  in  the  Environment  Committee, 
in  the  Finance  Committee,  in  private 
meetings,  and  here  today  we  have 
heard  this  described  as  an  entitlement 
program. 

The  Senator  from  Delaware  used 
the  word  "entitlement"  three  times  in 
his  comments.  It  could  lead,  he  said,  to 
a  nationwide  entitlement  program,  an 
open-ended  entitlement  program,  an 
expansive  entitlement  program. 

I  will  say  to  my  friends  that  this  is 
not  an  entitlement  program,  not  by 
any  stretch  of  the  imagination,  but  if 
that  is  an  issue  to  them,  I  have  an 
amendment  which  I  would  be  pleased 
to  offer.  I  know  the  Senators  will 
agree  to  this  because  they  made  it 


clear  they  do  not  want  an  entitlement 
program.  This  amendment  will  read: 

The  program  authorized  by  this  subsec- 
tion shall  not  operate  as  a  program  of  enti- 
tlement and  no  person  shall  be  deemed  enti- 
tled to  any  benefits  under  any  program  es- 
tablished by  a  State  under  this  subsection. 

If  we  adopt  that,  I  hope  we  will  have 
heard  for  the  last  time  the  false 
charge  that  this  is  an  entitlement  pro- 
gram. 

Fundamentally,  the  opponents  of 
this  provision  advance  two  arguments, 
and  they  are  inherently  contradictory. 
On  the  one  hand  we  are  told  there  is 
not  any  need  for  this.  A  recent  study 
was  cited— and  I  will  get  to  that  in  a 
moment— to  demonstrate  that.  On  the 
other  hand,  we  arc  told  it  will  be  too 
costly. 

Of  course,  if  there  is  no  need  for  it, 
it  will  not  be  too  costly.  On  the  other 
hand,  if  it  will  be  too  costly,  then 
there  has  to  be  some  need  for  it. 

The  fact  of  the  matter  is  that  this  is 
a  very  limited,  attempted,  responsible, 
and  sincere  effort  to  try  to  get  infor- 
mation to  see  whether  we  could  dem- 
onstrate through  a  pragmatic,  specific 
program  whether  or  not  there  is  a 
need  and,  if  there  is.  whether  it  can  be 
met  in  a  responsible,  limited  way. 

In  support  of  the  contention  that 
there  is  no  need  for  this,  a  so-called 
recent  independent  study  has  been 
cited.  In  his  remarks,  the  Senator 
from  Delaware  quoted  from  a  Wash- 
ington Post  editorial  of  today  which 
referred  to  that  study;  in  his  remarks, 
the  Senator  from  Wyoming  quoted 
from  the  study  itself.  I  submit  to  the 
Senate  that  the  Washington  Post  edi- 
torial was  incomplete,  erroneous,  and 
misleading  in  its  reference  to  this 
study  and  the  comments  made  here 
today  were  very  selective  in  the  por- 
tions of  the  study  which  were  quoted. 

The  first  point  that  ought  to  be 
made,  which  has  been  made,  is  that  it 
ought  to  be  on  the  record  who  pays 
for  the  study.  It  is  a  relevant  fact  for 
those  who  are  to  determine  this  issue 
to  know  that  the  study  now  being  used 
to  defeat  this  program  was  paid  for  by 
those  who  are  opposed  to  the  pro- 
gram. That  does  not  necessarily,  in 
and  of  itself,  invalidate  the  study,  but 
it  is  a  relevant  fact  that  ought  to  be 
known  by  those  who  are  voting  on  it, 
and  the  Washington  Post  this  morning 
conspicuously  omitted  any  reference 
to  that  fact. 

Before  I  make  some  comments  on 
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the  study.  Madam  President,  I  ask 
unanimous  consent  that  a  comprehen- 
sive critique  of  the  study  conducted  by 
the  Environmental  Defense  Fund  be 
printed  in  the  Record  at  the  conclu- 
sion of  my  remarks. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 
(See  exhibit  L) 

(Mr.  DOMENICI  assumed  the 
Chair] 

Mr.  MITCHELL.  Mr.  President,  the 
study  has  been  used  to  support  the 
contention  that  there  is  only  evidence 
of  a  serious  problem  at  one  site.  The 
implication  is,  therefore,  that  there  is 
not  really  a  problem  and  we  do  not 
need  this  program.  That  is  clearly  the 
implication  and  the  intention  of  the 
Washington  Post  editorial  this  morn- 
ing. But  what  in  fact  did  the  study  in- 
volve and  what  did  it  conclude? 

The  first  point  to  be  made  is  that 
there  are  850  sites  on  the  Superfund's 
national  priority  list.  This  study, 
which  did  not  involve  any  independent 
investigation  at  all  by  the  study  group 
and  the  authors  of  the  report  but. 
rather,  merely  a  review  of  such  reports 
made  by  others,  was  limited  to  studies 
of  human  populations  at  just  over  20 
of  those  850  sites. 

The  first  point  to  note  is  that  the 
study  was  performed  on  a  tiny  fraction 
of  the  total  number  of  sites.  And  even 
there,  even  on  the  sites  that  were 
looked  at,  the  study  group  itself  con- 
cluded that  the  information  was  ex- 
tremely limited. 

This  is  a  copy  of  the  press  release 
announcing  the  results  of  the  study. 
The  following  words  appear  on  the 
very  first  page  of  that  press  release. 

"The  panel  cautioned,  however,  that 
its  findings  should  not  be  interpreted 
to  mean  that  there  were  no  risks  of 
health  effects  from  these  sites  or  that 
health  effects  had  not  occurred.  Data 
related  to  health  effects  for  most  of 
the  sites  on  EPA's  national  priority 
list  are  inadequate  or  nonexistent," 
the  panel  reported. 

Since  the  Members  of  the  Senate 
have  been  treated  to  selected  portions 
of  the  study,  let  me  balance  that  by 
reading  selected  portions  on  the  other 
side  of  the  question  from  the  same 
study,  which  could  lead  one  to  the  op- 
posite conclusion  of  that  advanced  by 
the  proponents  of  this  provision. 

Based  on  a  comprehensive  search  of  avail- 
able data,  the  Executive  Scientific  Panel 
has  found  few  published  scientific  reports  of 


health  effects  clearly  attributable  to  chemi- 
cals from  disposal  sites.  These  results  are 
not  surprising,  given  the  many  technical  dif- 
ficulties inherent  in  establishing  cause  and 
effect  relationships  in  such  situations.  How- 
ever, they  cannot  be  Interpreted  to  indicate 
that  no  risk  exists,  but,  rather,  that  no  seri- 
ous health  effects  clearly  attributable  to  the 
sites  have  been  detected  by  the  study  meth- 
ods employed. 

A  separate  section: 

The  panel  has  concluded  that  a  number  of 
chemical  disposal  sites  contain  substantial 
quantities  of  toxic  substances,  some  of 
which  migrate  from  the  sites  and  result  in 
human  exposure,  and  have  the  potential  to 
cause  serious,  irreversible,  or  even  fatal  ill- 
ness if  exposure  is  substantial  or  prolonged. 

Another  section: 

Thus  it  would  be  premature  to  assess  any 
future  long-term  effects  of  past  disposal 
practices  based  only  on  the  criterion  of 
health  effects  observed  to  date. 

Another  section: 

Although  solid  evidence  for  serious  health 
effects  caused  by  chemicals  from  disposal 
sites  is  generally  lacking,  it  is  clear  that  a 
substantial  risk  is  presented  by  many  sites. 
Their  contents,  construction,  and  location 
favor  pollution  of  air.  water,  and  soil,  which 
may  ultimately  result  in  human  exposure. 

And  another  section: 

Thus,  public  and  private  decisions  require 
selection  of  priorities  for  remedial  action 
and  use  of  methods  that  are  still  being  de- 
veloped or  improved.  However,  the  Panel 
holds  that  the  potential  for  human  health 
effects  is  a  major  criterion  for  priority  at- 
tention in  remedial  action.  Actention  to 
cleanup  or  reduction  of  health  hazards 
cannot  wait  for  demonstration  of  human 
health  effcts.  The  Panel  concludes  that 
greater  understadning  of  the  potential  of 
candidate  sites  to  affect  human  health  will 
contribute  to  the  soundness  of  the  decisions 
on  risk  management  that  must  be  made. 

I  submit  to  the  Members  of  the 
Senate  that  anyone  who  takes  the 
time  to  read  this  entire  report— the 
entire  report— will  conclude  that,  after 
study  of  the  legislation  now  before  us. 
the  report  supports  retention  in  the 
bill  of  the  Victim  Assistance  Demon- 
stration Program,  rather  than  the  con- 
trary. None  of  that— none  of  that— was 
clear  from  the  Washington  Post  edito- 
rial, as  intellectually  dishonest  a  com- 
ment on  important  legislation  at  a 
critical  time— just  before  it  is  voted 
on— as  I  have  seen  in  a  major  newspa- 
per, because  this  provision  is,  in  fact. 
intended  to  acquire  the  experience 
and  information  necessary  to  know 
whether  to  proceed  and  if  so,  how  to 
proceed. 
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Make  no  mistake  about  it,  Mr.  Presi- 
dent, those  who  are  opposed  to  this 
provision  are  opposed  to  doing  any- 
thing in  this  area,  because  if  this  is 
not  enacted,  nothing  is  going  to 
happen.  We  have  had  hearings  time 
and  time  again  in  the  past  5  years;  we 
have  had  studies  to  which  I  have  of- 
fered. And  the  time  for  taking  this 
limited  step  is  now,  Superfund  will  be 
reauthorized.  It  will  continue  for  an- 
other 5  years,  and  there  is  no  prospect 
of  legislation  in  this  critical  area  after 
that  has  occurred  until  the  next  reau- 
thorization, which  is  5  years  in  the 
future. 

The  comments  made  most  frequent- 
ly by  the  opponents  over  and  over 
again  attempt  to  relate  to  the  Black 
Lung  Program.  I  was  not  here  when 
the  Black  Lung  Program  was  created, 
but  I  say  to  my  colleagues,  if  that  pro- 
gram is  as  bad  as  you  say  it  is,  why  do 
you  introduce  legislation  to  improve  it 
in  the  manner  you  suggest?  And  if  the 
veterans'  program,  the  presumptive 
disease  section,  is  as  bad  as  my  distin- 
guished colleague  from  Wyoming  says 
it  is,  the  former  chairman  of  the  Vet- 
erans' Affairs  Committee,  why  does  he 
not  introduce  legislation  to  deal  with 
that? 

Mr.  SIMPSON.  Mr.  President,  will 
the  Senator  yield  for  a  moment? 

Mr.  MITCHELL.  Yes. 

Mr.  SIMPSON.  Will  the  Senator 
from  Maine  join  me  in  those  efforts? 

Mr.  MITCHELL.  No.  because  I  do 
not  agree  with  the  Senator. 

Mr.  MITCHELL.  I  am  not  the  one 
making  the  argument,  the  Senator  is. 
I  ask  the  Members  of  the  Senate  to 
keep  in  mind  that  this  is  not  the  veter- 
ans' program,  this  is  not  the  Black 
Lung  Program,  and  this  is  not 'the 
longshoremen's  program.  This  is  a  sep- 
arate issue,  an  effort  to  do  what  was 
not  done  in  those  cases,  to  have  a  lim- 
ited test  program  on  which  no  more 
than  the  maximum  amount  stated  in 
the  bill  can  be  spent  during  the  next  5 
years,  $30  million  for  5  years,  a  total 
of  $150  million.  Not  one  penny  more 
than  that  can  be  spent  or  will  be 
spent.  After  that  5-year  period  and 
after  the  reports  which  the  bill  re- 
quires the  President  to  make,  then  the 
Congress  can  review  the  situation  and 
make  a  judgment  as  to  whether  there 
is  in  fact  a  problem,  whether  this  is  a 
responsible  approach  to  the  problem 
or  whether  it  should  be  dealt  with  in 
some  other  fashion. 


It  is  I  think  a  terrible  indictment  of 
the  Congress  to  suggest  that  if  you 
have  a  pilot  program,  you  then  must 
inevitably  have  a  full-scale  program.  I 
reject  that  approach  and  I  say  that  I 
frankly  will  wait  until  we  get  the  re- 
sults of  this  program's  experience  to 
determine  how  much  further,  if  at  all, 
we  should  go. 

If  the  opponents  are  right,  that 
there  is  not  a  need,  if  that  is  demon- 
strated through  the  study,  then  I  will 
join  them  in  urging  that  there  be  no 
further  action.  If  this  is  not  ensurable, 
as  the  Senator  from  Wyoming  has  sug- 
gested, then  we  will  find  that  out  and 
this  program  will  not  go  into  effect. 
But  I  do  not  think  we  should  prejudge 
a  pilot  program.  I  do  not  think  we 
should  prejudge  a  test  by  saying  it  will 
inevitably  produce  a  certain  result 
and,  therefore,  we  ought  not  to  have  a 
pilot  program.  The  very  purpose  is  to 
find  out  whether  or  not  there  is  a  gen- 
uine need  and  whether  or  not  there  is 
an  appropriate,  responsible  way  to 
deal  with  that  need. 

The  Senator  from  Wyoming  is  cor- 
rect—he said  it  many  times  and  I  agree 
with  him— we  cannot  legislate  national 
programs  on  the  basis  of  emotion  or 
the  anecdotal  evidence  that  comes 
before  us  in  committee  hearings.  It  is 
not  sufficient  to  hear  from  even 
dozens  of  individual  citizens  whose 
lives  have  been  disrupted,  children  lost 
their  lives  or  suffered  disease,  or  the 
other  tragic  experiences  that  we  have 
heard  in  testimony  before  the  commit- 
tee. That  standing  alone  is  not  enough 
to  justify  need.  We  have  to  find  out  if 
the  need  goes  beyond  that,  whether 
those  are  truly  extraordinary  cases, 
not  representative  of  the  population, 
or  whether  in  fact  the  reverse  is  true. 
But  I  hope  the  Senator  will  agree  that 
at  the  very  least  those  are  factors 
which  can  and  must  be  considered  and 
that  human  suffering  under  these  cir- 
cumstances is  something  we  ought  not 
to  turn  away  from  merely  because 
some  other  programs  have  not  operat- 
ed in  the  manner  we  think  appropri- 
ate. And  so  I  ask  only  that  we  take 
this  limited,  responsible  step  to  try  to 
see,  is  there  in  fact  a  serious  national 
problem?  And  if  there  is,  is  this  an  ap- 
propriate, responsible  way  to  deal  with 
it.  Absent  this  type  of  pilot  program,  a 
limited  test  program,  we  will  not  know 
the  answers  to  those  questions  and  we 
could  be  turning  our  backs  on  a  very 
serious  human  problem. 
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Mr.  President,  I  yield  the  floor  at 

this  time. 

Exhibit  1 

Comments  of  the  Environmental  Defense 
Fund  on  "Health  Aspects  of  the  Dispos- 
al of  Waste  Chemicals" 
[Graphs  and  charts  mentioned  in  article 

not  reproducible  in  the  Record.] 
(Either  we  are  going  to  have  to  change 

the  toxic  chemical  waste  dump  sites  or  we 

are  going  to  have  to  change  epidemiology.— 

Selikoff.  1981) 

1.  INTRODUCTION 

The  Environmental  Defense  Fund  shares 
with  the  Chemical  Manufacturers  Associa- 
tion, the  sponsors  of  the  UAREP  study,  an 
appreciation  that  the  health  aspects  of  the 
disposal  of  waste  chemicals  are  of  critical 
importance  to  public  policy,  justice  and 
public  health  (see,  for  example,  our  joint 
sponsorship  of  a  symposium  on  this  topic  at 
the  1984  AAAS  annual  meeting).  We  there- 
fore commend  the  Chemical  Manufacturer's 
Association  for  sponsoring  this  effort  by 
UAREP  to  produce  a  comprehensive  review 
of  the  present  state  of  knowledge  on  the 
subject.  We  remain  concerned  about  the 
venue  and  sponsorship  of  this  review,  as 
stated  in  earlier  correspondence  between 
UAREP  and  EDP,  among  others  (attached). 
Our  comments  are  based  upon  our  extensive 
Involvement  with  citizens  in  hazardous 
waste  dumpsite  communities  as  well  as  our 
communications  with  health  scientists  in- 
volved in  the  investigation  of  associations 
between  chemicals  from  hazardous  waste 
dumpsites  and  adverse  health  effects. 

In  the  context  of  Congressional  reauthor- 
ization of  the  Superfund  law  this  next  ses- 
sion, UAREP's  report  will  play  a  significant 
role.  This  document  also  comes  into  exist- 
ence in  the  context  of  judicial  oversight  of 
the  health-related  activities  of  HHS'  and 
EPA  under  Superfund,  resulting  from  litiga- 
tion brought  by  EDF  and  CMA.  Thus,  there 
are  many  parties  interested  in  an  evaluation 
of  the  efforts  to  determine  health  effects  of 
hazardous  waste.  In  the  broader  context, 
this  project  relates  not  only  to  the  exist- 
ence, or  lack  of  existence  of  such  effects, 
but  also  to  the  appropriate  methods  for  de- 
termining these  effects  or  their  lack  and  to 
the  very  definition  of  causality  for  purposes 
of  Judicial  and  regulatory  remediation  of 
damages.  Because  the  UAREP  report  is  not 
simply  a  summary  of  present  health  effects 
research,  but  is  also  a  guide  for  devising 
future  research  and  perhaps,  more  impor- 
tantly, for  determining  public  policy,  it  is 
critical  to  identify  and  critique  flaws  In  the 
UAREP  study.  Nevertheless,  despite  the 
negative  import  of  our  comments.  EDP 
wishes  to  be  on  record  as  commending  CMA 
and  UAREP  for  their  commitment  to  this 
project,  amounting  to  almost  $1  million  in 
expenditure  and  over  a  year  of  research 
effort. 

2.  SCOPE  OF  UAREP  REVIEW 

The  UAREP  study  reviewed  26  studies  at 
18  sites  conducted  by  federal  and  local  gov- 


ernment and  by  academic  groups.  It  should 
be  noted  that  of  the  site-specific  studies 
listed  in  Appendix  I.  five  of  them  actually 
concern  incidents  of  environmental  con- 
tamination from  smelters  and  occupational 
exposures  not  directly  related  to  hazardous 
waste  dumpsites.  This  is  noted  to  indicate 
that  the  real  number  of  relevant  health  ef- 
fects studies  is  very  few. 

These  studies  fall  into  a  similar  typology 
of  experimental  design.  They  are  almost  all 
cross-sectional  or  cohort  studies.  That  is,  in 
these  health  effects  studies,  the  population 
under  consideration  is  divided  into  exposed 
and  unexposed  groups,  (or,  as  in  the  case  of 
the  lead  smelter  studies,  into  relatively 
more  and  relatively  less  exposed  groups) 
and  then  investigated  for  a  relatively  limit- 
ed time  as  to  the  prevalence  of  disease  or 
rate  of  mortality  from  specific  causes. 

Most  of  the  studies  looked  for  only  the 
most  serious  health  endpoints,  specifically 
incidence  of  death,  or  morphological  birth 
defects.  None  of  the  studies  examined  the 
entire  medical  history  of  persons  potentially 
exposed.  Very  few  studies  attempted  to  col- 
lect data  on  the  broad  range  of  health 
status,  beyond  clinically  defined  or  hospita- 
lizable  diseases.  Some  studies— such  as  the 
California  Fairchild  study— use  only  hospi- 
tal records;  others  have  combined  personal 
interviews  wkh  clinical  examinations  (Mis- 
souri dioxin  study)  or  with  records  follow-up 
(interviews  with  physicians,  asertainment  of 
hospital  records). 

The  size  of  the  populations  studies  varies, 
but  was  mostly  under  100.  The  statistical 
analyses  used  to  determine  significance 
have  been  relatively  straightforward:  com- 
parison of  means,  comparison  of  relative 
rates  of  incidence,  or  analysis  of  variance. 
Although  some  studies  have  collected  data 
on  temporal  bases  (e.g.,  Vianna's  study  of 
birth  weight  in  Love  Canal  (see  below)),  no 
study  has  applied  statistical  time  trend 
analyses  to  the  analysis  of  data. 

3.  UAREP  CONCLUSIONS 

The  UAREP  study  reaches  three  general 
conclusions: 

No  study  has  demonstrated  conclusively  a 
connection  between  exposure  to  hazardous 
chemicals  from  dumpsites  and  serious  ef- 
fects on  human  health; 

All  studies  have  been  adversely  affected 
by  the  climate  of  public  concern  and  suspi- 
cion in  these  communities; 

Future  studies  should  be  undertaken 
using  standardized  protocols  and  approach- 
es, which  should  be  registered  for  consulta- 
tion in  a  central  repository  coordinated  by 
CDC. 

Within  the  text  of  the  document,  several 
more  specific  recommendations  and  conclu- 
sions are  also  proposed.  Some  of  these  are: 

1.  development  of  techniques  to  measure 
exposure  and  early  biological  response; 

2.  expansion  of  the  toxicology  data  base, 
particularly  on  mutagens; 

3.  increased  nation-wide  surveillance  of 
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birth  defects; 

4.  research  on  methods  to  detect  immuno- 
logic and  neuropsychiatry  effects; 

5.  research  on  the  sociological  dimensions 
of  community  response  to  hazardous  waste 
contamination. 

The  UAREP  study  makes  a  major  policy 
recommendation  with  which  EDP  concurs. 
The  study  concedes  that  the  job  of  identify- 
ing and  remediating  hazardous  waste  dump- 
sites  should  proceed  expeditiously  "without 
waiting  for  health  effects  to  appear"  (i-24). 
EDP  agrees  with  this  conclusion;  it  is  con 
sistent  with  our  position  regarding  the  use 
of  epidemiology  in  all  environmental  regula- 
tions. (See  also,  Lilienfeld,  A.  (1983)  "Practi- 
cal limitations  of  epidemiological  methods". 
Envir.  Health  Persp.  52:3).  At  best  epidemi- 
ological research  provides  confirmatory  evi- 
dence of  great  importance  to  regulation.  Its 
results  can  be  used  to  identify  categories  of 
health  effects  in  which  environmental  fac- 
tors may  play  significant  etioJoglc  roles. 
However,  epidemiology  cannot  be  used  to 
set  specific  environmental  standards  or  to 
prioritise  issues  for  regulation  because  its 
data  are  collected  too  slowly  and  with  too 
little  precision.  Moreover,  fundamentally, 
epidemiology  cannot  be.  used  to  guide  truly 
protective  environmental  policy  or  preven- 
tive public  health  program,  because  it  only 
reveals  the  existence  of  a  health  hazard 
after  the  occurrence  of  significant  damage 
to  human  health. 

4.  EDF  CRITIQUE 

EDP  finds  the  major  conclusions  of  the 
UAREP  study  inadequate.  The  primary 
focus  of  our  comments  today  is  on  the  scien- 
tific adequacy  of  the  draft  report;  in  addi- 
tion, we  note  that  there  are  serious  implica- 
tions of  the  report  for  public  policy  and 
future  research,  particularly  as  noted  in  the 
executive  summary,  which  are  based  upon 
an  oversimplification  of  the  problems  beset- 
ting the  reviewed  studies  in  terms  of  design 
and  interpretation. 

Within  the  document  the  conclusions  are 
discussed  in  most  cases  with  appropriate 
recognition  of  the  very  few  actual  studies 
which  were  available  for  UAREP  review  and 
the  limitations  of  the  studies.  Unfortunate- 
ly, less  qualified  statements  in  the  executive 
summary  are  likely  to  have  greater  impact 
on  the  public  and  on  policymakers.  For  in- 
stance, one  statement  which  will  undoubt- 
edly be  extracted  from  the  report,  as  has  al- 
ready appeared  in  reports  in  the  media,  is 
that  "the  available  data  suggest  that  human 
exposures  in  general  have  been  of  insuffi- 
cient duration  and  intensity  to  have  result- 
ed in  observable  health  effects"  (p.  i-9). 

The  executive  summary  reinforces  the 
UAREP  selection  of  and  emphasis  upon 
severe  health  outcomes— morality,  low  birth 
weight,  prematurity,  "obvious  congenital 
malformations",  cancer,  chronic  neurologi- 
cal disease,  and  spontaneous  abortion  (p.  i- 
14).  Tne  summary  also  inappropriately  ap- 
plies the  criteria  of  Bradford  Hill  concern- 
ing the  acceptability  of  epidemiological  evi- 


dence: consistency  and  strength  of 
lion,  temporal  relationship,  specificity,  and 
biological  plausibility.  These  criteria  should 
be  applied  with  critical  judgment  to  well-de- 
fined epidemiological  investigations,  usually 
when  single  agents  with  relatively  well-es- 
tablished effects  in  humans  are  being  stud- 
ied. In  the  case  of  many  of  the  chemicals 
found  in  dumpsites.  specific  effects  are  not 
expected  to  occur  (e^g..  solvents,  irritants, 
sensitizersX  This  lack  of  specificity  of  ex- 
pected effects  makes  it  difficult  to  assume 
any  obvious  consistency  of  flndins.  particu- 
larly in  populations  which  vary  by  age.  sex. 
race,  and  other  exposures. 

It  is  also  dangerous  to  apply  prematurely 
strict  standards  of  biological  plausibility. 
Untfl  the  effects  and  mechanisms  of  the 
toxic  agent  or  mixtures  are  well  understood, 
it  is  unscientific  to  exclude  positive  findings 
on  the  basis  of  socalled  biological  plausibil- 
ity. For  example,  the  CDC  study  of  adverse 
reproductive  outcomes  in  Vietnam  veterans 
exposed  to  Agent  Orange  contained  an  inap- 
propriate interpretation  of  the  data  to  ex- 
plain away  the  increased  incidence  of  cer- 
tain malformations  In  the  exposed  cohort 
(Eriekson,  J.  et  al.  19*4)  Vietnam  Veterans 
Risk  of  Fathering  Babies  With  Birth  De- 
fects, J.A.M.A.  252:9030.  Without  knowledge 
as  to  the  mechanisms  of  any  toxic  actions  of 
dioxin  on  mate  reproduction,  it  was  asserted 
that  an  increase  in  incidence  of  one  type  of 
structural  defect,  spma  bifida,  was  not  bio- 
logically plausible  because  there  was  no  con 
comitant  increase  in  incidence  of  anence- 
phaly. 

The  summary  also  provides  a  misleading 
interpretation  of  the  state  of  knowledge 
from  other  countries.  It  is  stated  that  un- 
identified "spokesmen  for  responsible  gwr- 
ernmental  agencies  generally  report  that 
they  are  not  aware  of  serious;  health  prob- 
lems related  to  old  disposal  sites"  (p.  H8) 
but  there  is  only  passing  admission  that 
other  countries  have  undertaken  little  or  no 
examination  of  the  issue.  There  is  no  refer- 
ence to  comparable  studies,  the  ongoing 
health  surveillance  programs  at  Seveso, 
Italy,  and  at  Windscale,  England,  both  of 
which  have  reported  positive  findings. 

The  main  conclusions  of  the  UAREP 
study  are  for  the  most  part  consistent  with, 
and  predictable  from,  the  scope  and  defini- 
tion of  the  study  proposal.  For  that  reason, 
EDP  declined  to  join  in  the  steering  com- 
mittee of  this  project  at  its  inception.  At 
that  time,  we  expressed  our  concern  to  CMA 
and  UAREP  that  preconceived  notions  as  to 
the  types  ot  health  endpoints  which  would 
be  considered  significant,  and  the  relatively 
short  time  constraints  which  were  imposed 
by  CMA  (more  in  keeping  with  legislative 
than  with  scientific  agendas,  it  may  be 
feared)  would  severely  limit  the  ability  of 
the  study  to  contribute  meaningfully  to  our 
knowledge  about  the  possible  health  effects 
of  hazardous  waste  in  exposed  communities. 

EDF*s  scientific  critique  of  the  document 
relates  to  two  major  considerations:  the  se- 
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lection  of  health  endpoints  for  evaluation, 
both  by  the  studies  reviewed  by  UAREP  and 
by  UAREP  in  its  evaluation  of  significance 
and  Mcreillj;  and  the  range  of  study  designs 
and  concomitant  issues  of  statistical  power. 
A.  Health  endpoints 

The  UAREP  study,  for  the  most  part, 
counts  only  clinically  defined  diseases  or 
causes  of  death  as  significant  adverse  health 
effects. 

This  is  in  marked  contrast  to  the  discus- 
sion of  basic  and  clinical  toxicology  which 
takes  appropriate  notice  of  the  greater 
probability  that  the  types  of  exposures,  as 
well  as  the  mixtures  of  chemicals,  likely  to 
be  encountered  in  environmental  exposures 
around  hazardous  waste  dumpsites,  will  be 
associated  with  health  effects  which  do  not 
fit  established  clinical  diagnoses  of  major 
illness  (Chapter  4  and  6).  The  discussion  of 
the  need  to  develop  and  apply  sensitive  indi- 
cators of  early  physiological  and  pathologi- 
cal response  is  exemplary;  however,  this  dis- 
cussion is  ignored  in  the  insistence  upon  de- 
fining only  major  health  impacts  as  "ad- 
verse" in  the  rest  of  the  document.  More- 
over, irreversibility  should  not  be  the  sole 
criterion  for  significance.  For  reproductive 
toxins,  timing  of  exposure  is  critical:  terato 
genesis,  for  instance,  does  not  require  per- 
sistence, but  only  appropriate  exposure  at 
critical  periods  of  prenatal  development 
(Mattison.  DJL,  Nightingale,  M.,  and  Silber- 
getd.  E.D.  (1984)  "Reproductive  toxicity  of 
dioxin"  in  Lawrance,  W.  (ed)  Public  Health 
Risks  of  the  Dioxins.  p.  217 J  For  neurotox- 
ins, transient  delays  in  neural  development 
may  have  devastating  psychological  and  in- 
tellectual effects. 

EDP  recognizes  that  our  knowledge  of  the 
clinical  effects  of  environmental  contami- 
nants—that is,  the  directly  measured  effects 
on  humans— is  limited  in  two  major  re- 
spects: first,  by  the  difficulty  in  detennining 
exposure,  and  second,  by  the  lack  of  charac- 
terization of  the  health  effects  of  chemical 
exposures.  These  limitations  present  consid- 
erable obstacles  to  developing  clinical  epide- 
miological data.  Recent  advances  in  biologi- 
cal medicine  may  reduce  some  of  the  prob- 
lems of  evaluating  exposure.  The  area  of 
biochemical  epidemiology  is  rapidly  growing 
(NIEHS,  Report  of  Task  Force  III.  1984). 
Epidemiological  studies  are  being  directed 
towards  the  measurement  of  biological  indi- 
cators of  dose  and  early  indicators  of  re- 
sponse, such  as  UNA  adducts  as  markers  of 
exposure  to  carcinogens  (Perera  and  Wein- 
stein,  1964).  The  actual  predictive  power  of 
these  indicators  or  markers  to  indicate  irre- 
versible effects  (or  ultimate  risk  of  clinical 
disease)  is  as  yet  unknown,  but  as  indicators 
of  dose,  these  measures  promise  powerful 
new  sources  of  data.  Few  studies  of  commu- 
nity medicine  have  exploited  these  ad- 
vances—the sister  chromatid  exchange 
study  in  Love  Canal  was  probably  one  of  the 
few  attempts  to  do  so.  These  methods  need 
to  be  applied  even  in  advance  of  establishing 
their  complete  predictive  power.  The 
UAREP  report  conclusions  seem  to  want  it 


both  ways:  use  of  sensitive  and  specific 
measures  of  effect,  yet  only  those  which  can 
be  demonstrated  to  be  related  to  irreversi- 
ble, significant  tissue  damage. 

With  respect  to  the  problem  of  identifying 
effects,  given  the  types  of  mixtures  of 
chemicals  and  the  doses  generally  encoun- 
tered in  the  environment,  it  is  unlikely  that 
overt  clinical  disease  or  distinctive  syn- 
dromes will  often  result  from  such  expo- 
sures. Exacerbation  of  preexisting  condi- 
tions—such as  emphysema— or  nonspecific 
deterioration  of  health  and  well-being  are 
more  likely  to  occur  and  have  been  found  by 
Ozonoff,  Harris  and  Neutra  (see  Neutra,  R, 
(1983)  "Roles  for  epidemiology:  the  impact 
of  environmental  chemicals**  Environ. 
Health  Persp.  48:99).  In  many  cases,  detec- 
tion of  these  types  of  effects  requires  self- 
reporting  by  the  exposed  person;  this  intro- 
duces possibilities  of  self-selection  and  bias, 
which  are  difficult,  but  not  impossible,  to 
deal  with.  The  problems  presented  by  this 
situation  need  not,  however,  discourage  re- 
search. As  demonstrated  by  work  in  Seveso 
(Columbini.  1981)  and  Lowell  (Ozonoff,  op. 
at.),  these  so-called  subjective  symptoms 
are  likely  to  be  important  signs  of  intoxica- 
tion. Since  neuropsychiatric  dysfunction  is 
one  of  the  most  sodetaUy  costly  diseases  in 
North  America  (Landrigan,  P.J.  (1983) 
"Toxic  exposures  and  psychiatrie  disease" 
Acta  Psychtat.  Scand.  8303:6),  these  effects 
are  not  trivial. 

The  UAREP  study  recommends  develop- 
ment of  indicators  for  neurotoxicological 
and  immunotoxie  response,  yet  fails  to  in- 
terpret appropriately  those  few  studies 
where  changes  in  mood  and  affect,  and  in- 
creases in  the  rate  or  severity  of  infectious 
disease  symptoms  were  measured.  The 
UAREP  study  appears  to  have  taken  little 
notice  of  the  advances  in  occupational  epi- 
demiology (Baker,  E.L..  et  al.  (1984)  "Occu- 
pational lead  neurotoxicity"  Br.  J.  Ind.  Med. 
41:352)  where  these  types  of  sensitive  meas- 
ures have  been  developed  and  applied  in 
many  well-designed  studies  around  the 
world,  often  involving  populations  exposed 
to  some  of  the  same  chemicals  found  in  haz- 
ardous waste  dumpsites. 

There  is  an  inadequate  discussion  within 
the  text  of  the  range  of  effects  on  organ 
systems  which  indicate  intoxication  or  toxie 
damage.  The  selective  definition  of  health 
effects  excludes  a  number  of  potential 
target  systems:  pulmonary.  dermal, 
immune,  and  neurological.  To  take  the  ex- 
ample of  the  reproductive  system,  emphasis 
is  placed  upon  toxic  effects  which  severely 
impact  upon  fertility  or  viability  of  the  off- 
spring. Aside  from  reprinting  Bloom's  list  of 
reproductive  functions— which  includes 
those  involved  in  procreation  and  those 
which  relate  to  the  health  of  the  adult 
whether  or  not  procreating  (such  as  age  of 
menopause)— the  section  in  Chapter  4  dis- 
cusses almost  exclusively  such  effects  as 
genotoxieity,  or  damage  to  the  genetic  ma- 
terial of  the  germ  cells;  teratogenic  effects; 
and  embryotoxicity;  and  toxins  which  de- 
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crease  fertility  or  cause  abnormal  fetal 
growth.  <p.  4-46).  The  discussion  of  genotox- 
icity  omits  discussion  of  parental  and  trans- 
placental exposures  associated  with  child- 
hood cancer  (for  instance.  Peters,  J.,  et  al. 
(1981)  "Childhood  cancer  and  parental  ex- 
posures" Science  213:235).  There  is  little  dis- 
cussion of  relatively  more^  sensitive  meas- 
ures of  reproductive  function.,  such  as  hor- 
mone biochemistry,  sexual  behavior,  second- 
ary sex  characteristics,  and  sexual  develop- 
ment. The  recommendation  for  increased 
surveillance  of  birth  defects  acknowledges 
the  inadequacies  of  CDC's  present  Birth  De- 
fects Monitoring  Project  for  detecting  envi- 
ronmental impacts  (4-55);  in  fact,  this  pro- 
gram is  insufficient  to  detect  the  possible  ef- 
fects of  occupational  exposures  on  reproduc- 
tion. There  is  no  discussion  of  the  impact  of 
fertility  control  and  changes  in  social  behav- 
ior which  have  so  reduced  fecundity  in  this 
country  to  the  extent  that  simplistic  fertili- 
ty studies  of  reproductive  rates  are  almost 
impossible  to  use  to  determine  reproductive 
health;  (see  NCHS,  Health  1980,  report  on 
fertility).  There  is  little  acknowledgement 
that  effects  of  toxins  on  the  reproductive 
system  have  effects  beyond  production  of 
healthy  children— i.e.,  neuroendocrine,  car- 
diovascular, and  immunological  effects. 

The  UAREP  report,  particularly  in  Chap- 
ter 4,  makes  the  assumption  that  because 
serious,  life-threatening  diseases  such  as 
cancer  have  not  been  found  in  statistically 
significant  numbers,  that  there  is  less  need 
for  concern,  and  less  need  for  regulation. 
However,  endpoints  such  as  cancer,  birth  de- 
fects and  rare  diseases  are  unlikely  to  be 
seen  in  small  studies  which,  for  the  most 
part,  tend  to  be  cross-sectional  and  can  only 
show  a  "snapshot"  disease  pattern. 

It  is  unlikely  that  overt  clinical  disease 
will  be  found  in  such  circumstances,  or  that 
they  would  result  over  the  relatively  short 
term  from  lower  levels  of  environmental 
contamination.  As  seen  in  the  report  (Ozon- 
off.  1984,  Harris.  1984.  NJ  State  Department 
of  Health.  1982).  exacerbation  of  pre-exist- 
ing conditions  or  general  health  deteriora- 
tion and  well-being  are  more  likely  to  occur. 
Thus,  conclusions  based  solely  on  mortality 
or  severe  disease  are  misleading.  Moreover, 
broad  categories  of  disease  obscure  detec- 
tion of  specific  effects.  For  instance,  treat- 
ing "cancer"  as  a  monolithic  entity  or  "birth 
defects"  as  a  class  may  obscure  changes  in 
prevalence  of  specific  cancers  or  certain 
birth  defects. 

B.  Study  design 

Chapter  Five  discusses  health  studies  con- 
ducted by  numerous  agencies  and  organiza- 
tions. The  Environmental  Defense  Fund 
also  has  an  ongoing  health  study  project  at 
the  present  time,  which  includes  a  review  of 
such  health  studies.  This  part  of  EDF's  cri- 
tique will  refer  to  both  UAREP's  and  EDF's 
review.  In  addition  to  the  studies  reviewed 
by  UAREP,  EDF  has  collected  10  additional 
health  studies,  prepared  by  a  number  of 


sources.  These  are  listed  in  Table  1.  Some  of 
these  studies  were  conducted  by  citizens 
with  varying  degrees  of  sophistication  and 
experience  in  terms  of  epidemiology,  public 
health,  and  experimental  design. 

It  is  nevertheless  useful  to  consider  all 
these  studies,  since  in  many  cases  they  rep- 
resent alternative  approaches  to  the  investi- 
gation of  health  effects  in  communities 
living  near  hazardous  waste  dumpsites. 
They  differ  from  the  studies  reviewed  by 
UAREP  in  several  important  respects:  types 
cf  endpoints  examined,  questionnaire  meth- 
odology, implicit  or  explicit  design  for  clus- 
ter detection  rather  than  cohort  compari- 
son. Endpoints  sampled  by  these  studies 
generally  range  beyond  clinically  defined 
diseases  (or  causes  of  death)  and  include 
questions  on  general  health  status,  includ- 
ing such  relatively  nonspecific  conditions  as 
irritation,  nasal-bronchial  complaints, 
rashes,  tiredness,  and  alterations  in  mood. 
Most  of  these  studies  rely  upon  interviews 
using  relatively  simple  questionnaires. 
Interviewers  were  seldom  blind  to  the  situa- 
tion; in  fact,  in  many  cases  interviewers  and 
interviewees  were  well-acquainted  with  each 
other.  Few  attempts  were  made  to  corrobo- 
rate self-reported  symptoms  by  consultation 
with  physicians  or  local  health  care  provid- 
ers. In  most  cases,  there  has  been  little  at- 
tempt to  systematize  these  studies  or  to 
apply  any  statistical  analyses  of  the  results. 
Nevertheless,  they  are  of  considerable  scien- 
tific interest  for  the  following  reasons.  First, 
the  information  which  is  gathered  in  less 
subject  to  preconceived  limitations  on  the 
types  of  health  effects  expected  to  occur; 
that  is,  they  include  a  range  6f  open-ended 
questions  concerning  health  status.  Second, 
these  surveys  frequently  include  questions 
covering  both  acute  and  chronic  reactions  to 
chemical  exposure,  and  questions  dealing 
with  endpoints  other  than  clinically  defined 
diseases.  Third,  many  of  these  surveys  have 
been  able  to  reach  persons  who  otherwise 
have  declined  to  participate  in  government 
or  university-sponsored  studies,  because  of 
litigation  or  community  polarizations. 
Fourth,  the  results  of  these  studies,  even  if 
resistant  to  more  rigorous  analysis,  can  be 
very  important  in  directing  further  research 
by  groups  with  access  to  skills  and  resources 
beyond  those  usually  found  in  community 
organizations. 

An  interesting  illustration  of  this  last 
point  can  be  found  in  the  sequence  of  stud- 
ies concerning  children's  health  at  Love 
Canal.  In  1979,  the  Environmental  Defense 
Fund,  in  collaboration  with  scientists  in 
Buffalo,  carried  out  a  research  project  in- 
vestigating the  growth  and  maturation  of 
children  born  and  raised  in  several  areas 
surrounding  Love  Canal.  This  study,  which 
utilized  a  questionnaire  design,  collected  in- 
formation on  birth  weights,  gestation 
length,  delivery  problems,  height,  weight, 
and  developmental  conditions  as  reported 
by  parents  interviewed.  The  results  of  this 
study,  as  reported  by  Dr.  Beverly  Paigen  at 
the  Society  for  Pediatric  Research  in  1983, 
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10 

4 

3.0 

1.3-6.7 
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6 

20 

1.2-3.2 

12 

6 

2.1 

12-3.5 

indicate  a  lowering  of  birth  weights,  de- 
creased length  of  gestation,  and  increased 
incidence  of  childhood  problems  such  as  sei- 
zures, learning  problems,  hyperactivity,  skin 
rashes,  and  eye  irritation  (see  Table  2.  fig- 
ures 1  and  2). 

TABLE  2.-HEALTH  EFFECTS  OBSERVED  IN  CHILDREN  BORN 
AND  RESIDING  IN  LOVE  CANAL  » 

ferceM  with  illnesses  by  residence 


Seizures 

Learning  probs. 

Hyperactivity 

Skin  rashes 

Eye  irritation 

Abdominal  pain 


1  Data  from  Paigen,  et  al ,  1983. 

The  findings  of  this  study  were  not  cor- 
roborated by  consultation  of  medical 
records.  Although  the  population  of  Love 
Canal  was  considerably  aroused  by  the  issue 
of  hazardous  waste  dumping  at  the  time  of 
the  study,  some  degree  of  control  was  im- 
posed by  the  stratification  of  the  population 
into  renters  and  homeowners,  and  by  resi- 
dence according  to  the  location  of  swales.  In 
this  way,  many  persons  who  considered 
themselves  greatly  at  risk  for  intoxication 
were  subsequently  clustered  out  of  the 
study  according  to  these  additional  criteria. 

Subsequent  to  Paigen's  research,  Vianna 
and  Polan  of  the  New  York  State  Depart- 
ment of  Health  also  evaluated  data  on  birth 
weights  of  infants  born  to  parents  living  in 
the  swale  areas  of  Love  Canal  (Science 
226:1217-1219.  1984).  As  shown  in  figure  3 
using  a  more  rigid  and  much  less  sensitive 
criterion  of  clinically  defined  low  birth 
weight  (less  than  2500  gm),  these  investiga- 
tors found  that  hospital  records  demon- 
strated a  large  excess  of  low-birth-weight  in- 
fants born  in  the  period  from  1946  to  1958. 
They  concluded:  "our  findings  suggest  that 
a  real  excess  of  low  birth  weights  occurred 
in  the  swale  area  during  a  time  period  when 
there  was  active  dumping  in  Love  Canal  at 
the  Love  Canal."  (p.  1219). 

Comparison  of  these  two  studies  indicates 
the  wisdom  of  not  dismissing  categorically 
all  the  results  of  questionnaire  studies  in  a 
highly  reactive  community  without  evalua- 
tion of  the  objective  findings.  EDP  urges 
similar  consideration  of  the  results  of  other 
community  surveys  and  questionnaires, 
without  depreciating  remarks  concerning 
the  source,  particularly  in  terms  of  develop- 
ing corroborative  followup  studies  and  indi- 
cators of  health  endpoints  other  than  clini- 
cal disease.  Many  of  these  studies  have 
gathered  information  which  is  verifiable  by 
consultation  of  records;  their  results  also 
suggest  further  clinical  tests  which  might 
provide  quantitative  information  on  related 
parameters  (for  example,  studies  on  the  in- 
cidence of  infectious  disease  would  suggest 
tests  of  immune  function;  studies  on  fecun- 
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dity  and  fertility  would  suggest  tests  of  re- 
productive function). 

The  UAREP  report  fails  to  acknowledge 
fundamental  deficiencies  in  the  design  of 
particular  studies  reviewed  and  instead,  con- 
centrates oaiy  em  results  that  have  beeen  re- 
ported In.  the  context  of  such,  a  review,  it  is 
also  essential  to  analyze  study  protocols  and 
methods.  Without  proper  analysis  of  all  as- 
pects oi  the  studies*  daEkaterie  scientific  can- 
elusions  leadtogs  fxom»*2ie  results  earmot  be 
reached. 

Most  of  the  studies  reviewed  by  UAREP 
and,  indeed,,  most  studies-  in  environmental 
medicine,  have  followed  one  of  two  designs: 
the  cross-sectional  or  the  cohort.  This  is  a 
limited  approach  to  the  study  of  epidemio- 
logical phenomena,  (see  Lilienfeld,  op.  cit.). 
In  many  eases,,  these  designs  are  poorly 
suited  to  the  specific  conditions  being  stud- 
ied. The  UAREP  review  acknowledges  these 
difficulties  in  a  textbook-like  summary  of 
epidemiological  principles,  but  then  disre- 
gards them  in  examining  the  specific  stud- 
ies. 

Cross  sectional  studies  are  essentially 
snapshots  of  a  population  over  a  limited 
period  etf  time.  Survey  of  questionnaire- 
based  studies  are  almost  always  cross-see- 
tionaf.  Cross-sectional  studies  may  utilize* 
matched  cohorts,  members  of  which  are  in- 
vestigated for  the  same  endpoints  or  condi- 
tions) or  they  may  survey  an  entire  popula- 
tion, out  of  which  subsets  are  derived  on  the 
basis  of  the  results  of  the  questionnaire  or 
survey;  In  assessing'  the  validity  of  cross-sec- 
tional studies  it  is  critical  to  determine  how 
many  of  the  target  population  participated 
in  the  study,  and  the  possibility  of  systemat- 
ic differences  between  participants  and  non- 
paarticipazxts  For  many  of  these  studies,  sys- 
tematic-participation  was  likely  given  litiga- 
tion, moving-  away,  and  other  aspects  of 
social  response.  EDI*S  contact  with  citizens 
around  the  country  indicates  that,  unf  ortu- 
natety,.  there  has  developed  a  climate  of  sus- 
picion concerning  EPA  and  CDC  such  that 
many  potentially-  affected  persons  will  not 
participate  in  government-sponsored  health 
studies.. 

In  the  cohort  design  at  least  two  groups- 
are  identified,  which  ( ideally \  differ  only  In 
terms  of  exposure  to  the  agent(s)  of  con- 
cern. These  groups  are  then  examined  to  de- 
termine health;  status  at  the  time  of  study 
or  in  same  studies,  a  limited  nonconcurrent 
analysis  of  major  past  events-  in  medical  his- 
tory (including:  mortality) "may  also  be  col- 
lectedly 

This  design  has  a  number  of  limitations. 
First,  it  requires  relatively  large  numbers 
for  each  cohort.  Tables  2  and  3  show  the  re- 
quirements for  sample  size  in  order  to  deter- 
mine statistically  significant  differences  in 
prevalence  or  relative  risk  (Hatch,  M.,  et  al. 
(lMtX  "Power  considerations  in  studies  of 
reproductuce  effects  of  vinyl  chloride  and 
some  structural  analogs"  Emir.  Health 
Persp.  41:196);  It  can  be  seen  that  the  out- 
come; In  question  would  have  to  occur  at  a 
rate  of  almost  1:4  in  the  controls  in  order  to 


he  detected  as  a  doubling  in  an  exposed 
cohort  under  lOtk.  Coawersely,  for  equal  co- 
horts of  MHn  given  a  prevalence  among  the 
unexposed  at  15  percent,  there  would  have 
to  be  almost  a  tripling  of  relative  risk  for  a 
significant  reserit  to  be  detected  at  p<0,05. 
On  the  methodological  grounds  of  statisti- 
cal power  atone,  almost  all  the  studies  con- 
ducted at  hsaardoae  waste  dampsites  are  in- 
adequate upon  whsch  to  draw  any  scientific 
conclttsiuus.  It  ki  impossible  to  overempha- 
size this  paint  As  stated  by  Batch,  et  at 
(op,  cit* 

"The  moral  at  these  twe  tables  is  that  not 
alt  studies  with  negative  results  are  equal. 
Some  negatfir*  studies  are  more  equal  than 
others,  fit  order  to  interpret  a  negative  find- 
ing, we  need  to  determine  the  probability 
that  a  paitiiruilsa  in  in  saw  in  risk  would  have 
been  detected,  it  I 


TABLE  7.— RSATOrf  OF  RECATTVE  RISK  AND  STATISTICAL 
POWER  * 


Probability 

Statists 

of  outcome 

power  to 

e 

Relative  nsfc 

detect 

unerased 

incsija  in 

group, 

risk 

Probability  oh  outcome  in  um» 

posederoup: 

0:19' 

13 

Oil 

0.15 

23 

1.5 

.2? 

0.15 _ 

27 

1.8: 

5fr 

0.15 

.32 

2.1 

.81 

oasi 

.37 

2.5 

.95 

1  Illustrated  among-  100  expend  antf  130  unexposed  subjects  wbe 
prevalence  among  unexposed  group  is  15%.  Power  calculate*  fa  «  =0.0! 
two-tailed,  test  [From  Hatch,  et  al.  1981.] 

TABLE  J.-RELAT1QN:0rPREVAlLNCE  TO  SAMPLE  SIZE 
REQUIREMENTS-1 


Probability  of 
outcome 
among 
exposed 
group 

Sample  sires, 
of  exoesed 

and. 
unexposed" 
groups1 

Probability  of  o 

0.001 

O.OL 

utcome  among  unexposed  group: 

0.002' 

0.02 

0.20 

0.30* 

0.50 

0.70 

0.90 

22.403 
2.243. 

0.10 

197 

0.15. 

0.25 

123 
65. 

0.35_ 

0.45 



41 
28 

1  iflustrsJed  by  ttie  need'  to  detect*  a-  deuMng  in  relative  rrstt  witlt  80' 
percent1  statistical  power:. 

*  sample,  sizes  were  calculated'  tor  <*  =  0.05.  two-taM  test.  [F roro 
Hatch,  et  at,  198L1 

This  is  not  an  academic  objection.  As  ad- 
mitted in  the  UAREP  study,  the  use  of  in- 
ferential: data,  such  as  residence,  to  deter- 
mine exposure  or  lack  thereof,  is  dangerous: 
The  story  of  Love  Canal  is  illustrative,  in 
that  simple  stratifications  based  on  proximi- 
ty to  the  dumpsite  have  been  modified  by 
the  discovery  of  the  swales,  or  subsurface 
dishomogeneifcies  likely  to  allow  differential 
movement  of  plumes  of  migrating  chemi- 
cals 

In  cases  where  classification  of  exposures 
is  problematic,  cluster  analytic  designs  may 
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"be  more  appropriate.  Cluster  techniques 
have-  been  used  in  epidemiology  to  indicate 
deviations  from  normal  or  random  patterns 
of  incidence.  They  are  widely  used  in  cancer 
studies  and  underlie  the  ongoing  cancer 
maps  developed-  by  the  American  Cancer  So- 
ciety and  NCT.  The  New  York  Times  Sunday 
Magazine  (December  2,  1984)  has  an  excel- 
lent lay  discussion  of  clusters  analysis  and 
its  role  in  environmental  epidemiology, 
using  the  example  of  Woburn  and  its  clus- 
ters of  childhood  leufcemias  and  birth  de- 
fects. The  UAREP  review  rather  puzzlingly 
seems  to  criticize  the  Harvard  study  of 
Woburn  on  the  grounds  that  it  was  a  cluster 
analysis-based  case-referent  study.  That  i3, 
UAREP  finds  it  a  limitation  that  the  Har- 
vard study  "was  prompted  .  .  .  by  the 
excess  itself*  (p.  8-78).  This  is  usually  how 
case-control  studies  are  suggested— for  in- 
stance, the  ongoing;  studies  of  excess,  brain 
tumors  in  coastal  Texas  or  spina  bifida  in 
Wales.  Moreover,  UAREP  criticizes  the  Har- 
vard study  for- using-  a  non  random  group  of 
jeantrors.  In  case— referent  studies,  the  re- 
ferents or  controls  are  selected  carefully, 
not-Tandomry(see.  far  instance.  Davis  excel- 
lent studies  of  reproductive  effects  in  work- 
ers in  its  2.  «,  5>T  processes  (Townshend,  J., 
et  al.  < :TW2>  ."Survey  of  reproductive  events 
of  wives  of  employees  exposed  to  chlorinat- 
ed dioxins^  Amer.  J.  Epidemiol.  115:659).. 
There  seems  to  have  been  some  confusion 
between  cohort  ancLcase-ref  ereni  designs. 

Another  major  limitation  in  design,  of 
most  of  these  studies  relates  to  the  dimen- 
sion of  time.  There  are  no  complete  longitu- 
dinar  studies,  that  is.  studies  which  encom- 
pass the  complete  medrcaT  history  of  the 
persons  studied.  For  diseases  of  long  laten- 
cy, such  as  cancer,  or  effects  which  are 
manifest  with  delays,  such  as  early  meno- 
pause, temporarily  incomplete  data  sets 
yield  inconclusive  results..  That  is,  tO'  para- 
phrase the  UAREP  executive  summary,  the 
duration  of  exposures  may  not  haare  been  m>- 
sufficient  to  cause  adverse  health:  effects 
but  rather  the  duration  of  followup  may 
have  been  insufficient  for  them  to  be  mani- 
fested. There  are  no  true  prospective  stud- 
ies, that  is.  forward-looking  designs  which 
follow  persons  from  the  onset  or  cessation 
of  exposure  onward.  The  study  of  the  Fair- 
child  spill  in  San  Jose  CA  is  a  nonconcur- 
rent  prospective  study  in  that  the  timing  of 
exposure  is  relatively  precise  and  medical 
records  can  be  searched,  for  evidence  of 
changes  in  disease  (in  this  case  birth  de- 
fects) over  time.  Little  opportunity  is  recog- 
nized in  studying  hefore-and-after  effects  in 
communities  which  have  been  relocated 
(Times  Beach:  Love  Canal)  or  whose  con- 
tamination has.  been  at  least  partially  reme- 
diated (Jackson  Township:  Woburn).  Such 
studies,  are  not  sensitive  enough  to  guide  re- 
medial efforts,  but  if  vigorous  remediation 
were  being  undertaken  by  EFA  or  Clean 
Sites  (which  it  is  not)  this  would  provide  op- 
portunities for  prospective  studies  of  certain 
types  of  endpoints. 

Thus  in  summary  the  epidemiological  de- 


signs of  the  studies,  reviewed  by  UAREP  and 
by  EDF  are  limited  in  scope  and  in  many 
cases  not  appropriate  to  the  size  of  popula- 
tion available  for  study. 

"Science  versus  Citizens." 

The  UAREP  report  is  socially  disappoint- 
ing- as.  a.  report  sponsored  by  the  chemical 
industry  and  conducted  by  the  academic- 
community  especially  because  of  the  adver- 
sarial dichotomy  it  draws,  between  scientists, 
and  the  general  public  The  phrase  "reac- 
tive epidemiology",  coined  for  this  report,, 
does  much  to,  distort  true  community  situa- 
tions! 

First,  ta  assume  that  a  large,  expensive 
epidemiologic  study-  would  be  conducted  or 
funded  by  government  without  some  prod- 
ding by  an  affected  community  ignores  re- 
ality. r?HDSB  conducts  occupational  health 
hazard  evaluations  often  based  on  workers' 
inquiries.  The  massive  research  project  on 
AIDS  is  fuellsd  by  public  pressure.  Re- 
sources are  much  too  scarce  for  any  govern- 
ment agency  to  conduct  a  study  purely  as  an 
educational  exercise. 

Secondly,  the  premise  is  put  forth  in  this 
document  that  citizens  who  are  worried 
about  a  toxic  dump's  effect  on  their  health, 
somehow  "distort"  the  scientific  effective- 
ness of  the  study.  Such  conf ounders  such  as 
subject  bias  are  well-known  and  can  be  con- 
trolled' for  in  a  well-designed  and  well-exe- 
cuted study.  Workers  who  participate  in  ocr 
cupational  health  studies  are  probably  more 
aware  of  their  potential  chemical  exposures 
as  are  residents  in  dumpsfte  communities, 
and  continue  to  be  selected  as.  good  study 
subjects  for  epidemiology. 

It  is  important,  as  awareness  of  toxic 
chemicals  continues  to  grow,  that  scientists 
and  citizens  work  hand  in  hand  on  under- 
standing chemical'  exposure  problems.  Al- 
though levels  of  scientific  or  statisical  so- 
phistication may  differ,  the  general  public  is 
our  client  and  our  subject  matter  as  scien- 
tists. It  is  therefore,  extremely  valuable.  In. 
many  cases,  a  local  community  may  know  a 
great  deal  about  their  local  site  or  contami- 
nation source.  They  have  often  pointed  to 
apparent  clusters  of  disease  which  need  sci- 
entific investigation.  Their  Information  can 
aid  us  all  in  a  variety  of  situations  and  we 
must  develop  ways  to  make  such  informa- 
tion useful  for  our  scientific  needs,  not  to 
deprecate  it  or  to  wish  that  our  subjects 
were  as  docile  and  unmindful  as  laboratory 
mice. 

5.  EDF  RECOMMENDATIONS 

EDF  has  several  recommendations,  to 
UAREP  for  the  revision  of  this  draft  report, 
and  to  the  community  of  interested  scien- 
tists, legislators,  policymakers,  and  con- 
cerned citizens. 

A.  Recommendations  to  UAREP 

In  the  context  of  this  critique,  EDR  rec- 
ommends revision  of  this  document  to  in- 
clude an  extensive  discussion  of  the  limits  of 
epidemiological   designs,   and   the   require- 
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ments  of  statistical  power  in  evaluating  re- 
sults, positive  and  negative.  EDP  recom- 
mends a  consistent  approach  towards  the 
definition  of  adverse  health  effects,  and  one 
which  transcends  the  current  restriction  to 
clinical  disease  and  death.  EDF  recommends 
a  more  thoughtful  reconsideration  of  the 
characterization  of  community  concerns  as 
merely  interference  in  the  work  of  scien- 
tists. EDP  recommends  evaluation  of  the 
recent  literature  in  occupational  medicine 
and  epidemiology  for  Information  on  the  ap- 
plication of  questionnaire  methods,  the  con- 
trol of  subject  bias,  and  the  development  of 
measurements  in  neurotoxicity  and  other 
organ  system  toxicities.  EDP  urges  UAREP 
to  consider  citizen-conducted  studies  and 
other  sources  of  information  on  health  ef- 
fects, other  than  government-sponsored  or 
university-conducted  research. 

B.  General  recommendations 

EDF  is  most  concerned  about  the  limita- 
tions of  present  studies,  including  those  re- 
viewed by  UAREP  and  EDP.  These  studies 
have  mostly  applied  the  simplest  of  epide- 
miological designs,  cross-sectional  or  cohort, 
with  inadequate  understanding  of  the  ap- 
propriateness of  the  conditions  to  these  de- 
signs. In  particular,  EDF  recommends  use  of 
prospective  designs  wherever  possible,  and 
the  collection  of  complete  longitudinal  his- 
tories. This  approach  will  be  facilitated  by 
the  establishment  of  registries  at  hazardous 
waste  dumpsites,  as  we  have  recommended 
in  testimony  before  the  Senate  Committee 
on  Environment  and  Public  Works  last 
Spring  (attached).  Despite  our  successful 
litigation  against  the  Department  of  Health 
and  Human  Services  over  a  year  ago,  CDC 
has  yet  to  establish  a  single  registry  of  per- 
sons exposed  to  hazardous  waste.  Registries 
represent  a  unique  opportunity  to  "capture" 
the  exposed  population  before  it  disperses 
and  disappears.  Registries  are  invaluable  for 
collecting  prospective,  longitudinal  data, 
and  for  recalling  exposed  populations  to  col- 
lect data  at  the  cutting  edge  of  toxicology— 
that  is,  as  information  on  the  likely  effects 
of  toxic  chemicals  is  developed,  new  clinical 
tests  can  be  applied  to  the  exposed  cohort. 

For  all  these  reasons,  EDF  cannot  support 
the  simplistic  recommendation  in  the 
UAREP  report  that  standardized  protocols 
be  used  in  future  epidemiological  studies. 
This  is  advanced  despite  the  fact  that 
throughout  the  report,  it  is  acknowledged 
that  each  site  may  be  a  unique  combination 
of  both  chemicals  and  geology.  Variations  in 
geographical  considerations  and  population 
characteristics  may  be  significant  factors  in 
assessing  health  risks  at  a  site.  Thus,  it  is  in- 
appropriate to  recommend  standardization 
of  data  collection  and  analysis  for  all  site. 
As  a  consequence  of  such  a  system,  valuable 
information  will  be  missed.  It  is  not  the 
questionnaires  that  need  to  be  made  uni- 
form, but  rather  the  framework  and  meth- 
odology for  proper  study  design  that  needs 
reform.  Those  of  us  in  the  scientific,  politi- 
cal and  legal  communities  must  be  careful 


not  to  try  and  shape  real  situations  for  sci- 
entific convenience.  Our  knowledge  of  haz- 
ardous waste  health  effects  may  be  limited 
but  we  can  be  sure  that  community  expo- 
sure will  remain  a  complex  issue.  We  must 
not  be  swayed  by  the  temptation  to  make 
our  studies  easier  to  do,  rather  than  deter- 
mining an  easier  way  to  make  them  more 
valuable.  To  quote  Selikoff:  "Either  we  are 
going  to  have  to  change  the  toxic  chemical 
waste  dump  sites  or  we  are  going  to  have  to 
change  epidemiology."  (Selikoff,  I  (1983) 
"Clinical  and  epidemiological  evaluation  of 
health  effects  in  potentially  affected  popu- 
lations." Envir.  Health  Persp.  48:105). 

Standardization  would  have  a  chilling 
effect  on  scientific  advances  in  the  field  and 
is  premised  on  the  erroneous  assumption 
that  we  know  how  to  design  the  optimal 
study,  or  that  there  is  a  single  study  design 
suited  for  all  situations  requiring  study.  As 
noted.  EDP's  assessment  is  that  the  field  of 
environmental  epidemiology  has  been  hin- 
dered by  too  little  innovation  in  study 
design;  imposition  of  standard  approaches 
would  be  likely  to  doom  us  to  generating 
more  and  more  inconclusive,  statistically  in- 
adequate results. 

EDF  strongly  supports  efforts  at  improv- 
ing baseline  data  on  human  health  in  the 
US,  through  such  instruments  as  the  Na- 
tional Health  and  Nutrition  Examination 
Survey,  which  we  have  recommended  be  ap- 
plied to  studying  health  effects  of  hazard- 
ous waste.  EDP  also  recommends  improve- 
ments in  data  linkage,  between  such  data 
sources  as  the  National  Death  Registry,  var- 
ious state  cancer  registries  and  birth  defects 
surveillance  programs,  and  registries  of  resi- 
dents at  hazardous  waste  dumpsites  (see 
also  Landrigan,  P.J.  (1983)  "Epidemiologic 
approaches  to  persons  with  exposures  to 
waste  chemicals"  Environ.  Health  Persp.  48: 
93). 

EDP  welcomes  the  involvement  of  nation- 
al professional  and  health  voluntary  organi- 
zations, such  as  the  American  Academy  of 
Pediatrics  and  the  American  Council  for 
Learning  Disabilities,  both  of  which  have 
sponsored  symposia  and  research  on  envi- 
ronmental factors  in  children's  diseases  and 
developmental  disabilities  (for  example, 
Ross  Conference  on  Pediatric  Research, 
"Chemical  and  radiation  hazards  to  chil- 
dren". 1982). 

EDF  recommends  increased  attention  to 
improving  exposure  assessment,  specifically 
for  the  purposes  of  clarifying  epidemiologi- 
cal Investigations.  Researchers  may  be  un- 
aware of  the  willingness  of  concerned  citi- 
zens to  participate  in  exposure  analyses, 
even  those  which  require  invasive  surgical 
procedures  such  as  fat  biopsy.  Use  of  exist- 
ing tissue  and  sample  collections  may  im- 
prove exposure  assessment.  Particularly  in 
case-referent  studies.  For  example,  blood 
samples  collected  from  newborns  for  phen- 
ylketonuria testing  can  be  used  tc*measure 
heavy  metal  exposure  in  utero. 

Finally.  EDF  recommends  adequate  and 
stable  longterm  funding  of  research  in  the 
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area  of  environmental  epidemiology,  in  the 
context  of  Superfund  reauthorization,  ap- 
propriations to  CDC,  NIH,  and  EPA.  and  ef- 
forts by  the  private  sector.  EDP  has  pre- 
sented in  Congressional  testimony  (at- 
tached) recommendations  as  to  what  consti- 
tutes adequate  funding  for  such  research,  to 
provide  for  site-specific  health  studies  ($22.5 
million  per  year),  longterm  exposure  regis- 
tries ($4  million  per  year),  and  studies  of  the 
association  between  chemical  exposure  and 
human  health  effects,  as  well  as  sentinel 
disease  registries  for  data  linkage  ($30  mil- 
lion). These  are  modest  recommendations, 
in  terms  of  the  work  to  be  done  at  the  thou- 
sands of  unremediated  sites  around  the 
country.  We  regret  that  CMA  has  not  joined 
us  in  supporting  these  recommendations  for 
adequate  health  research  funding  under  Su- 
perfund. We  hope  that  from  our  dialogue  on 
this  report  by  UAREP,  we  may  continue  to 
find  a  common  interest  in  increasing  our 
knowledge  of  the  health  effects  of  hazard- 
ous waste  and  invigorating  our  efforts  to 
prevent  their  occurrence. 

Environmental  Defense  Fund, 

October  27,  1983. 
Bruce  Karrah,  M.D., 

Chief  Medical  Officer,  Employee  Relations 
Department,   N-11400,  E.I.  du  Pont  de 
Nemours  &  Co.,  Wilmington,  DE. 
Robert  Roland, 

President,  Chemical  Manufacturers  Associa- 
tion, Washington,  DC. 
Kenneth  D.  Fisher,  Ph.D., 
Life  Sciences  Research  Office,   Federation 
of  American  Society  for  Experimental 
Biology,  Bethesda,  MD. 
Dear  Sirs:  We  would  like  to  respond  for- 
mally to  requests  from  CMA  and  UAREP  to 
participate  in  the  planned  UAREP  research 
project  on  evaluating  health  effects  associ- 
ated with  environmental  exposure  to  haz- 
ardous   waste    from   dumpsites.    We    have 
stated  to  you  by  telephone  and  In  meetings 
that  we  do  not  wish  to  participate  in  this 
study;  this  letter  is  to  amplify  our  reasons 
for  such  a  decision.  We  wish  to  emphasize 
our  agreement  that  this  topic  is  important 
and  deserves  the  attention  of  the  biomedical 
community. 

Our  concerns  relate  to  the  proposed  oper- 
ation of  the  study  and  the  scope  proposed. 
Our  comments  are  based  upon  scientific 
judgment  and  upon  our  extensive  involve- 
ment with  citizens  and  health  scientists  di- 
rectly involved  in  the  investigation  of  asso- 
ciations between  chemicals  from  hazardous 
waste  dumpsites  and  adverse  health  effects. 
The  methods  by  which  UAREP  has 
become  the  "sole  source"  contractor  for  this 
project  are  not  conformity  with  the  usual 
practice  of  funding  biomedical  research. 
That  is,  after  development  of  a  feasibility 
design  and  proposed  project  (by  UAREP). 
there  was  no  effort  by  the  sole  sponsor 
(CMA)  to  invite  open  competition  from  the 
scientific  community.  We  would  have  rec- 
ommended that  the  NIH  RFP  model  be 


used  for  this  purpose,  to  avoid  the  appear- 
ance of  a  closed  circuit  between  sponsor  and 
contractor.  Moreover,  there  was  little  oppor- 
tunity for  comment  and  revision  of  the 
original  iiroposal.  and  no  notice  of  such  im- 
portant parameters  as  the  time  allocated  for 
completion  (see  below). 

Invitations  to  co-sponsor  this  research 
project  were  tendered  by  CMA  after  final- 
ization  of  the  proposal  and  selection  of  the 
contractor.  Thus,  issues  related  to  the 
nature  of  the  proposal  and  the  reputation 
of  the  contractor  were  moot. 

As  we  discussed  with  you  earlier,  we  do 
not  consider  the  proposed  scope  of  the 
project  appropriate  to  the  fundamental 
issue  being  considered:  the  detection  and 
evaluation  of  adverse  health  effects  associ- 
ated with  exposure  to  hazardous  waste  in 
dumpsite  communities.  It  has  been  our  posi- 
tion, stated  in  many  meetings  and  hearings, 
that  this  issue  is  scientifically  complex  and 
challenging.  The  time  allocated  under  the 
contract  (8-10  months)  is  unduly  short  (for 
reasons  which  seem  dictated  more  by  exter- 
nal political  pressures  rather  than  good  sci- 
ence), and  we  seriously  doubt  that  anything 
will  result  beyond  the  repetition  of  such 
general  comments  as  those  made  in  recent 
symposia  held  by  the  National  Academy  of 
Sciences  and  Rockefeller  University. 

The  two  major  scientific  issues  relevant  tu 
this  project,  and  on  which  research  exper- 
tise is,  greatly  needed,  are  determination:  of 
exposure  and  the  appropriate  assessment  of 
effects.  The  proposed  study  offers  little  in 
advancing  our  methods-  for  predicting  or 
monitoring  exposure  on  either  a-  qualitative 
or  quantitative  basis.  '.- 

There  is-  no  consideration  given  to  innova- 
tive or  state-of-therftrA  approaches  to  expo- 
sure assessment— sueh  as  measurement  of 
DNA  adducts  or  mutagens  in  urine-,  cytoge- 
netic analyses  of  lymphocytes;  sperm  mor- 
phology,, or  immune  system  biochemistry.  A 
major  problem  in  epidemiology  is  the  incor- 
rect or  imprecise  assignment  of  subjects,  by 
exposure  categories.  In  occupational  health 
studies,  surrogates,  for  exposure  assessment 
(such  as  occupational  history)  have  been 
used  to  group  and  analyze  data;  we  need 
similar  methodological  experiments  in  envi- 
ronmental health  studies. 

The  proposal  focuses  upon  acute  toxic  ef- 
fects "likely  to  result  from  human,  expo- 
sures to  [suchl  chemicals."  This  focus,  is.  in 
strange  contrast  to.  the  conclusions  of  many 
experts,,  that  the  types  of  exposures,  as  well 
as  the  levels  of  chemicals  entering  the 
human  environment  from  dumpsites,  are 
likely  to  be  associated  almost  exclusively 
with  chronic  effects.  Your  insistence  upon 
acute  toxicity  to  provide  a  set  of  endpoints 
seems  to  bias  the  project  towards  negative 
results,  since  it  is  unlikely  that  there  will  be 
many  instances  where  exposures  are  such  to 
cause  acute  toxicity. 

The  proposal  assumes  a  limited  definition 
of  expected  health  effeets.  These  reflect  a 
bias  towards-  pathology  an*  expifcit  celftriaT 
lesion;  not  surprisinr  given  the  collective  ex- 
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pertise  Mid"  experience  of  UAREP:  However, 
it  i8  mud*  more  likely  that  irr  persons  ex- 
posed chronically  to-  low  levels'  of  toxic 
chemicals;  sensitive  biochemical  indicators 
of  health  effects  will  precede  pathological 
damage.  Answers  from  such  disciplines  as 
immunotoxicoiogy,  neurotoxicology,  and  re- 
productive toxicology  must  be  sought.  It  is 
not  stated  that  experts  from,  these  disci- 
plines ewill  be  involved  in  this  proposal. 

Finally,  it  is- oar  opinion  that  these  impor- 
tant issues  are  better  addressed  by  the  gen- 
eral scientific  community  with  opportunity 
for  input  from  the  affected  communities 
and  from-  those  who  have  already  worked  in 
this  are*.  Moreover,  we  suggest  that  the 
proper    forum    for    such     discussions     is 
through-  the  newly'  formed  Agency  for  Tbxfc 
Substances-  and  Disease  Registry  wit  hire  the 
Centers  for  Disease  Control.  We  find  this 
attempt  to  bufM  a  "consensus"'  around  the 
narrow  objectives  of  one  party  with  highly 
visible  interests  in  the  matter  to  be  unrorttr- 
nate  and-  unproductive  of  good1  science. 
Yours  sBieerely, 
Ellen  K.  Silaergeld,  PhD,  Chief  Toxics 
Scientist,   Toxic  Chemicals  Program: 
A.  Kara*  Ahmed;  PhD,  Senior  Scien- 
tist. Natural  Resources  Defense  Coun- 
cil; Khnstjcre- L.  Hall,  Attorney,  Toxic 
Chemicals  Programs;  and  Jane  Bloom, 
Attorney,  Natural  Resources  Defense 
Council. 
Mr.  SIMPSON.  Mr.  President,  that 
is  evidence  of  my  respect  for  the  Sena- 
tor from  Maine.  He  is.  a  spirited  debat- 
er and  does  it  magnificently,  and  we 
have  those,  same  types  of  discussions 
in  the  Environment  and  Public  Works 
Committee  ami  we  do,  i  think,  as-  the 
chairman  would  say,  somehow  get  the 
issue  aired. 

The  Senator  from  Vermont  is  an 
able  lawyer,,  antf  he  is  sitting  before 
me.  I  leave  him  ant  of  that  designation 
of  those  of  us  who  have  been  trial  law- 
yers- who- speak  on-  thas  issue.  He  is  cer- 
tainly a  man  who  ha*  left  me  with 
more  Tensont  lawyer  stones  than  I 
can  ever  use,  but  1  have  used  ax  great 
many  at  them,.  I  can  tell  you  that,  and 
maybe  that  is  what  will  happen*  here. 
The  Senator  addressed)  me  about  the 
Vermont  lawyer  to  a  small  town  who 
moved  away  and  took  all  of  his  wit- 
nesses with  hint  when  he  left.  Maybe 
that  is  what  is  the  fate  of  all  of  us  if 
we  stay  in  the  law  business  long 
enough. 

Let  me  just  share  a  couple  of  things 
in  response.  I  think  they  need'  to  be  in 
the  Record*  One  is  the  subject,  at 
least  as  I  understand  it,  of  the  report 
that  we  speak  of  here.  I  and  this 
report  recall,  please,  was  the  result  of 
13  medical  doctors  or  Ph.LVs  in  13  of 
our  fines*  universities  in  the  United 


States. 

Mr.  President,  I  ask  unanimous  con- 
sent ia  enter  into  the  Record  the  one 
page  that  discloses  the  persons  who 
rendered  the  report,  fine,  remarkable, 
professional  people  with  medical  back- 
grounds. I  think  Senators  win  want  to 
hear  that  carefully  because  that  is  a 
very  key  issue  as  we  discuss  this. 

There  being  no  objection,  the  mate- 
rial was  ordered'  to  be  printed  in  the 
Record,  as  f oHbws: 

Executive  Scientific  Panel. 

Chairman:.  Joe  W.  Grisham,  M.D..  Univer- 
sity of  North  Carolina,  School  of  Medicine, 
Chapel  ffill,  NC  27514. 

Martin  Alexander.  Ph.D.,  CornelT  Univer- 
sity, Ithaca,  NT  14853. 

Robert  K  Anderson,  M.D.,  University  of 
New  Mexico.  Schonl  of  Medicine,  Albuquer- 
que, NM  87131. 

Arthur  D>  Bloom,  M-Dw  Columbia  Univer- 
sity, College  of  Physicians  and  Surgeons, 
New  York.  NY  10032. 

Morton  Corn,  Ph.D.„  The  Johns  Hopkins 
University,  School  of  Hygiene  and  Public 
Health,  Baltimore,  MD  21205. 

John  E.  Davies,  MD;,  M.P.B?..  University 
of  Miami,  School!  off  Medicine,  Miami,  FL 
33W1. 

John  DoulU  M.D.,  Ph.D^,  University  of 
Kansas,  Medical  Center.  Kansas.  City,  KS 
66103.. 

Virgil  H.  Freed.  Ph.D..  Oregon  State  Unir 
versity,  Coxvallis,  OR  9733 r. 

Eugene  T.  Pen-in.  M.D.,  Children's  Hospi- 
tal of  Michigan.  Wayne  State  University, 
Detroit.  Ml  4*201. 

Henry  C  Pitot.  M  J)..  PktD.,  University  of 
Wisconsin,  School  of  Medicine,  Madison,  Wl 
537Q6. 

Gabriel  L.  Plaa,  PhJX  University  of  Mon- 
treal. Faculty  of  Medicine,  Montreal,  PQ 
H3C  3TT.  Canada- 
Paul  V.  Roberts,  Ph.D.,  Stanford  Universi- 
ty. Stanfbrdv  CA  94366. 

Reuel  A.  Stallones,  Win.,  M.P.H.,  Univer- 
sity of  Texas,  School  of  Public  Health, 
Houston.  TX  77225*. 

Mr.  SIMPSON.  Mr.  President,  I 
think  there  was  a.  rather  sinister  refer- 
ence perhaps,  a*  to-  who  paid  for  this. 
If  we  brought  that  up  every  time  we 
dealt  with  reports  in  this  city,  it  would 
leave  us  alt  to  tatters,  because  the 
business,  that  lives  around1  us  live  off 
of  people  who  go  up  to  people  and  say, 
"Here's  what  I'm  looking  for  and 
here's  what  I  hopeywn  dig' up." 

So  whether  it  is  the  Environmental 
Defense  Fund  an*  their  balanced  posi- 
tion, if  it  is—and*  r  reafly  do  not  believe 
ft  might  be  to  this  instance— or  this 
group  which  I  think  is  a  little  more 
balance*  from  toeking  at  the  fact  they 
are  talking  about  medical  doctors  and 
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Ph.IX's— and  I  am  sure  the  chemical 
industry  would  have  one  that  might 
not  be  balanced,  so  I  think  that  is  a  re- 
ality we  all  address  when  we  deal  with 
reports  in  this:  place,  but  I  want  to 
share  with  you  just  one  thing  that  I 
think  deserves  to  be  said  because  the 
Senator  from  Maine  talked  about  a 
report,  the  301(e)  report,  and  that  was 
put  together  by  lawyers.  It  was  put  to- 
gether for  the  Congress  after  the  pas- 
sage of  Superf  und  and  recommended  a 
pilot  program  of  assistance. 

Two  important  points.  It  recom- 
mended State  programs,  and  I  would 
be  very  pleased  to  participate  in  the 
proeess  if  the  States  tried  innovative 
approaches  that  might  provide  us  with 
the  kind  of  inf  conation  base  that  we 
are  looking  far. 

Whew  the  Senator  speaks  of  the  op- 
posite conclusion  in  the  university 
study,  there  is  still  one  unmistakable 
point— please  do-  not  miss  that— and 
the  unmistakable  point  is  that  there  is 
not  yet  enough  information,  period. 
That  is  part  of  the  opposition'  with 
regard  to  that  report. 

However,  back  to  the  301(e)  report 
which  recommended  study  programs. 
That  report  was  put  together  by  a 
group  of  lawyers.  It  was  not  put  to- 
gether by  doetors,  medieal  persons,  or 
scientists.  I  think  that  is  a  very  impor- 
tant distinction*.  These  were  lawyers 
who  were  trying  to  provide  mecha- 
nisms; if  there  was  a  problem.  They 
did  not  try  to  show  what  that  problem 
was  medically.  They  were  saying,  as 
lawyers*  "Here  are  mechanisms-,"  but 
they  were  not  involved  in  what  we 
were  talking  about  here,  about  what  is 
the  problem. 

If  I"  leave  nothing  else  with  you  from 
the  debate,  I  hope  that  you  might  be 
aware  of  a  most  significant  fact  in  con- 
nection with  what  we  are  doing  here 
with  regard1  to  this-  issue.  We  speak 
about  some  of  the  things  I  have  dis- 
cussed*, about  agent  orange,  and  we 
come  back  to  the  exposure  issue.  The 
proposal  of  the  Senator  from  Maine 
does  not  solve  this  problem.  We  are 
dealing,  as  I  understand  it,  with  the 
actual  language  of  the  Mitchell  pro- 
posal, limiting  benefits  to  "persons 
who  have  been  exposed  to  a  release  of 
the  relevant  hazardous  substance." 
That  is  the  new  amendment  language. 
Am  I  not  correet?  I  believe  that  is  the 
new  amendment  language. 

The  problem  is  this—  I  wish  it  were 
not,  but  it  is:  Waste  sites,  to  the  extent 


they  present  a  problem,  do  so  because 
of  any  number  of  chemical  substances 
which  may  be  acting  together.  This 
was  the  valley  of  the  drums  theory. 
This  is  the  cesspool  theory.  Those 
were  the  things  we  were  after  when  we 
were  trying  to  correct  Superftmd.  This 
meant  there  may  be  a  synergistic 
effect  of  several  chemicals  working  to- 
gether that  we  cannot  even  identify. 
That  is  one  of  the  real  problems  of  Su- 
perfund. 

They  say,  "What  did  you  make?" 

"You  spewed  out  this  substance." 

They  say,  "We  found:  a  trace  ele- 
ment in  that  dump,  and  we  want  you 
to  pay  for  all  of  it." 

They  say,  "That  can  happen  when 
two  elements  come  together." 

That  is  why  we  spent  so  much 
money  on  attorneys'  fees  and  scien- 
tists and  did  not  get  the  job  done  and 
we  get  back  to  this.  They  are  sub- 
stances which,  if  they  did  cause  a 
problem,  could  lead  to  some  other  dif- 
ficulty, could  lead  to  diseases  absolute- 
ly unrelated  to  a  single  exposure,  to  a 
single  chemical. 

If  you  think  I  am  leaving  you  some- 
where, you  have  a  situation  opening 
here  which  is  much  more  complex 
than  agent  orange.  At  least  with  agent 
orange  we  were  dealing  with  dioxin. 
There  are  few  health  effects  studies 
on  these  various  substances,  some  250; 
and  if  we  get  into  that  with  gusto, 
some  say  there  are  400  substances  we 
should  deal  with  as  to  toxic  sub- 
stances. Some  are  easily  recognized  as 
hazardous  to  humans  and  some  are 
not,  but  some  are  in  combination  with 
others.  The  duration  of  the  exposure, 
whether  it  was  extensive  or  limited, 
will  be  hard  to  demonstrate. 

You  are  headed  into  250  chemicals, 
or  400.  In  agent  orange  alone,  I 
submit,  there  have  been  67  studies 
which  have  cost  this  Government  $150 
million  on  one  hazardous  substance, 
which  has  been  identified  so  clearly 
that  we  even  have  identified  people 
who  actually  were  in  it,  had  it  cover 
their  bodies.  The  way  they  sprayed  it 
was  to  have  it  cover  the  interior  of  the 
aircraft,  to  have  the  vacuum  spray  it. 

We  again  come  up  with  the  gut-hard 
issues  even  in  court.  In  fact,  the  chem- 
ical companies  put  up  a  trust  fund  and 
said,  "Here's  $180  million.  We're  tired 
of  contesting  it,  even  though  the  court 
never  proved  cause  and  effect."  This  is 
agent  orange.  That  is  one  substance. 
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We  are  talking  here  about  250-plus 
substances,  some  of  them  operating 
singly,  to  be  deleterious  to  human 
health,  and  some  act  in  combination. 
There  is  no  way  that  we  are  ever  going 
to  find  what  we  are  looking  for,  with- 
out an  extraordinary  situation  which 
is  beyond  belief.  If  you  have  67  studies 
on  a  thing  like  agent  orange,  imagine 
what  you  are  headed  for  with  some  of 
the  other  material.  That  includes  one 
where  they  actually  had  it  on  their 
bodies,  and  that  is  Operation  Ranch 
Hand.  I  commend  any  of  you  to  that  if 
you  wish.  It  is  a  serious  approach  to 
what  has  happened. 

I  understand  the  feeling  of  the  Sena- 
tor as  he  speaks  about  an  entitlement 
program  and  how  it  comes  up.  It  may 
not  be  a  legally  recognized  entitlement 
program,  but  politically  it  will  win  all 
the  award  for  being  an  entitlement 
program.  Politically,  it  will  have  the 
same  effort.  You  will  not  be  able  to 
take  that  away. 

The  Senator  and  I  sat  and  listened, 
and  I  appreciate  his  counsel  that  we 
cannot  do  this  on  anecdotal  testimony. 
But  if  you  went  to  the  hearings,  you 
will  want  to  do  something  on  anecdot- 
al testimony;  because  here  is  a  mother 
and  here  is  a  deformed  child.  They 
say,  "This  was  caused  because  we  live 
near  a  dump,  a  mile  from  our  home, 
and  you  will  recompense  us." 

It  is  not  easy  to  walk  into  one  of 
those  or  walk  out  and  say,  "Well,  we 
have  to  be  a  little  more  cautions.  We 
have  to  prove  up."  Who  likes  to  be  in 
that  position?  I  do  not.  I  am  a  rather 
compassionate  fellow. 

When  you  find  the  same  disease  in 
that  child  as  the  same  percentage  of 
children  in  that  age  who  were  not  ex- 
posed to  that  thing,  I  am  not  going  to 
be  the  wretched  one  who  goes  in  to 
fight  off  those  anecdotal  stories.  They 
are  real;  they  are  human  beings;  they 
are  crying;  they  are  torn  up;  they  are 
wrenched.  But  that  does  not  fit  any  of 
the  compensation  schemes  we  have 
ever  had  in  the  history  of  compensa- 
tion, in  the  tort  system  or  any  other 
system. 

I  join  the  Senator  from  Maine  when 
he  says  that  those  of  us  who  are  op- 
posed to  doing  something  want  to  do 
nothing.  That  "ain't"  me.  I  am  op- 
posed to  this,  and  I  want  to  do  some- 
thing, but  I'm  not  going  to  do  some- 
thing which  is  absurd  and  which  does 
not  meet  every  test  of  the  legal  sys- 
tems of  the  United  States  and  every- 
thing we  know  about  cause,  effect,  and 


compensation. 

If  you  are  going  to  do  these  things, 
do  them  on  the  basis  of  sound  medical 
and  scientific  evidence,  and  it  is  not 
there.  It  is  not  even  there  in  agent 
orange,  on  which  we  have  spent  $150 
million  in  67  studies. 

I  cannot  even  pronounce  half  the 
things  we  list.  Scientists  say:  "We 
don't  have  any  idea  what  that  does. 
We  haven't  even  put  it  into  a  rat  yet." 
That  is  the  kind  of  stuff  with  which 
we  are  dealing. 

If  there  is  a  genuine  need  for  a  pilot 
compensation  program  at  this  point, 
with  what  we  know  in  America,  I  want 
to  be  a  cosponsbr  of  that.  But  right 
now  it  is  not  there.  We  should  wait  to 
see  the  results  of  the  comprehensive 
medical  testing  and  studies  which  are 
required  by  the  Committee  on  Envi- 
ronment and  Public  Works  in  section 
104  of  Superfund.  It  is  in  there.  I  am 
ready  to  wait  and  see  what  those  re- 
ports say.  It  was  adopted  because  we 
saw  a  need  for  studies  before  we  deter- 
mine what  to  do  in  this  area.  I  think 
that  is  exactly  where  we  should  go. 

If  we  are  going  to  be  reasonable  and 
responsible,  then  let  us  proceed  on  a 
thoughtful  basis,  and  that  I  will  Join 
with  and  work  for  in  every  way. 

Mr.  President,  I  ask  unanimous  con- 
sent to  have  printed  in  the  Record  a 
letter  from  the  Administrator  of  the 
U.S.  Environmental  Protection 
Agency,  dated  May  2,  1985,  to  Senator 
Stafford,  the  chairman  of  our  com- 
mittee, with  regard  to  some  comments 
on  the  legislation  especially  in  this 
area. 

There  being  no  objection,  the  letter 
was  ordered  to  be  printed  in  the 
Record,  as  follows: 

U.S.  Environmental 
Protection  Agency. 
Washington,  DC,  May  2,  1985. 
Senator  Robert  Stafford, 
Chairman,  Committee  on  Environment  and 
Public  Works,  U.S.  Senate,  Washington, 
DC. 

Dear  Mr.  Chairman:  On  March  7,  1985. 
following  two  days  of  markup,  the  Senate 
Committee  on  Environment  and  Public 
Works  reported  S.  51,  "The  Superfund  Im- 
provement Act  of  1985."  I  enjoyed  working 
with  you  during  the  Committee  action.  Al- 
though the  Committee  adopted  several  com- 
ponents of  the  Administration's  bill  prior  to 
final  vote,  several  provisions  that  we  consid- 
er essential  to  our  support  of  this  legislation 
were  not  adopted,  and  several  provisions 
which  we  cannot  support  were  adopted.  I 
would  like  to  take  this  opportunity  to 
inform  you  of  these  provisions,  and  why  we 
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believe  that  it  is  most  important  that  the 
Administration's  position  be  incorporated 
into  S.  51  prior  to  final  passage  by  the 
Senate. 

No  general  revenues— In  light  of  the  cur- 
rent deficit  and  the  efforts  of  the  Adminis- 
tration to  restrain  additional  burdens  on  the 
budget,  we  strongly  believe  that  general  rev- 
enues should  not  be  used  to  supplement  the 
Superfund.  Rather,  the  Administration  be- 
lieves that  the  legislation  reauthorizing  Su- 
perfund should  provide  adequate  revenue 
from  taxes  on  those  industries  generally  as- 
sociated with  the  type  of  hazardous  waste 
problems  Superfund  is  used  to  clean  up. 
The  Administration  bill  maintains  the  feed- 
stock tax  found  in  current  law  and  proposes 
a  waste  end  tax  that  will  generate  approxi- 
mately $600  million  a  year.  Additionally, 
this  tax  will  provide  an  incentive  to  waste 
industries  to  minimize  waste  generation  and 
undertake  better  waste  management  activi- 
ties. 

Victims  assistance  demonstration  pro- 
gram—This provision  was  added  in  the 
Senate  Committee  during  mark-up  and  is 
strongly  opposed  by  the  Administration. 
While  initially  establishing  a  demonstration 
program,  the  provision,  if  enacted,  could 
lead  to  a  far  more  expansive  victim's  com- 
pensation program.  The  creation  of  a  broad- 
er victim's  compensation  program  would  sig- 
nificantly impact  our  legal  system  as  well  as 
many  existing  government  health  and 
income  maintenance  programs.  The  Admin- 
istration is  also  very  concerned  that  the  eli- 
gibility criteria  of  the  demonstration  pro- 
gram may  mislead  many  persons  into  believ- 
ing that  causation  has  been  determined  be- 
tween a  given  exposure  and  a  particular  dis- 
ease when,  in  fact,  no  true  causal  link  has 
been  established.  In  addition,  there  are  nu- 
merous significant  ambiguities  in  the  provi- 
sion that  would  make  the  demonstration 
program  extremely  difficult  to  administer, 
and  almost  guarantee  that  the  program 
would  be  mired  in  a  morass  of  litigation.  For 
these  and  other  reasons  the  Administration 
believes  that  the  issues  presented  by  the 
program  have  policy  and  budgetary  ramifi- 
cations far  beyond  the  scope  of  Superfund. 
and  therefore  should  not  be  considered  in 
the  context  of  Superfund  reauthorization. 

Scope— Under  current  law,  the  response 
authorities  of  Superfund  are  extremely 
broad.  The  Administration  bill  focuses  the 
Superfund  program  on  uncontrolled  hazard- 
ous substance  sites  through  narrowly  craft- 
ed exclusions.  The  Environment  and  Public 
Works  Committee  adopted  some  of  these 
exclusions.  We  strongly  urge  your  support 
for  those  that  were  not  adopted  in  order  ta 
focus  the  program  on  those  releases  which 
present  the  greatest  threat  to  public  health 
and  the  environment  and  to  enhance  EPA's 
ability  to  effectively  manage  the  program. 

Citizen's  suits— The  Committee  adopted  a 
provision  that  would  allow  citizens  to  sue 
for  failure  to  perform  nondiscretionary 
duties  under  this  Act,  or  for  violations  of 
any  regulation  of  CERCLA.  We  find  this 


amendment  to  be  of  great  concern  because 
of  the  number  of  mandatory  duties  and 
stringent  timeframes  incorporated  in  other 
provisions  of  S.  51.  The  combined  actions  of 
deadlines  and  citizen's  suits  could  lead  to  a 
large  number  of  lawsuits  against  several 
Federal  agencies,  including  EPA.  Further- 
more, to  the  extent  that  the  pace  of  Federal 
facility  cleanup  is  determined  by  available 
resources,  management  constraints  and  a 
long  lead  time  needed  to  develop  projects, 
citizen  suits  to  enforce  stringent  mandatory 
deadlinea  would  do  little  more  than  gener- 
ate litigation  costs  for  all  parties. 

Fund  size— The  Administration  bill  pro- 
vides for  a  $5.3  billion  fund  over  the  five 
year  life  of  the  reauthorization.  We  believe 
that  through  a  strongr  enforcement  pro- 
gram, we  will  realize  an  additional  two  bil- 
lion dollars  in  private  party  cleanup.  At  this 
level  of  funding,  we  can  operate  an  efficient, 
well-managed  program  that  protects  human 
health  through  an  aggressive  emergency 
cleanup  program  and  makes  significant 
progress,  toward  addressing  the  long-term 
hazardous'  waste  cleanup  problem.  If  the 
program-  is-  accelerated  beyond  this  pace,  the 
Agency  will  experience  problems  in  assuring, 
proper  oversight  of  contractor  support,  in, 
hiring  qualified  technical'  personnel,  and  ef- 
fectively managing  the  simultaneous  clean- 
up of  over  800  complex  clean  up  projects  an- 
nually. The  House  Appropriations,  ComrauV 
tee.  citing  many  a!  these  same  problems,  re- 
Leased  a  study  on  Superfund  recommending; 
a  program  of  approximately  one  billion  dol- 
lars a  year.  Additionally,  the  Office  of  Tech- 
nology Assessment  stated  in-  its  report  orr 
Superfund  that  the  Agency  should  conduct 
an  aggressive  emergency  response  program) 
but  move  more  cautiously  on  long-term,  re- 
medial cleanups. 

Federal  facilities— During  the  Commit- 
tee's consideration,  an  amendment  was. 
adopted  that  established  a  mandatory  clean- 
up schedule  for  sites  on  Federal  facilities: 
The  schedules  in  this  amendment  are.  unrea- 
sonable and  could  lead  to  a  considerable 
number  of  citizen's  suits  against.  Federal 
agencies  that  fail  to  perform  within  the 
timeframes.  This  amendment,  together  with, 
another  provision  of  S.  51,  provides  for  EPA 
oversight  and"  concurrence  on  cleanup  ac- 
tions undertaken  by  other  Federal  agencies. 
This  is  unnecessary;  as  EPA  currently  is  in- 
volved with  other  Federal  agencies  as  they 
undertake  their  cleanup  programs,  For  ex- 
ample, EPA  currently  operates  under  a 
Memorandum  of  Understanding  with  the 
Department  of  Defense  concerning  cleanup 
of  sites  on  their  installations  The  FY  86 
budget  request  included  over  $300  million 
for  the  DOD  hazardous  substance  cleanups 
program.  The  Administration  opposes  the 
Federal  facility  amendments  as.  unworkable 
and  unnecessary. 

State  cost  shares— The  Administration  bill 
includes  amendments  that  strengthen  the 
role  of  the  States  in  the  Superfund  pro- 
gram. Specifically,  these  amendments  will 
expand  State  authority  by  promoting  multi- 
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site  cooperative  agreements  and  allowing 
State  enforcement  costs  to  be  eligible  for 
Sunerfnnd'  money.  The  amendments  main- 
tain current  Administration  policy  to  fund 
100%  of  the- coats  of  the  emergency  removal 
actions,  site  investigations,  engineering 
studies  and  design,  but  increase  the  State 
cost  share  requirement  for  site  construction 
to  20  percent-  In  order  to  assist  a  State's 
ability  to  raise  revenues  for  its  own  State 
Superfund,  the  amendments  eliminate  the 
preemption  language  from  current  law. 

Additionally,  the  Administration  bill  re- 
quires States  to  site  new  facilities  or  to 
enter  into  regional  compacts  for  waste  man- 
agement. This  provision  would  require 
States,  within  two  years  of  enactment  of  the 
bill,  to  assure  the  availability  of  sufficient 
RCRA  disposal  or  treatment  capacity  to 
handle  all  the  hazardous  waste  expected  to 
be  generated  within  that  State  for  specified 
period  of  time  (e.g..  20  years). 

Natural  resource  damage  claims— The  Ad- 
ministration bill  provides  that  no  natural  re- 
source damage  claims  could  be  paid  by  the 
Fund.  The  amendment  would  allow  Fund 
money  to  be  used  for  assessment  and  clean- 
up of  natural  resource  damages  as  a  paxt  oil 
a  remedial  or  removal  action.  Additionally,, 
responsible  parties  could  still  be  held  liable 
for  damages  to  natural  resources.  Currently, 
over  $2.7  billion  in  claims  are  pending* 
against  the  Fund.  The  Committee  adopted 
an  amendment  that  would  not  allow  Fund 
money  to  be  used  to  pay  natural  resource- 
damages  in  any  year  that  all  funds  are 
needed  far  cleanup  of  sites  posing  a  threat 
to  human'  health.  Although  this-  may  pre- 
vent Fund  money  from  being  used  to  pay 
natural  resource  damage  claims  for  the  next 
several  years*  this  approach  would  allow  the 
claims  to  back  up.  The  Administration  urges 
adoption  of  its  language  barrings  the  use  of 
Fund  money  to  pay  natural  resource  dam- 
ages claims  at  any  time. 

The  Administration,  strongly  believes  that, 
the  above  discussed  amendments  to  S.  51 
are  essential  to  permit  us  to  move  ahead  ini 
a  responsible  manner  to  clean'  up  our  na- 
tion's uncontrolled  waste  sites. 

I  look  forward  to  your  continued  assist- 
ance in  urging-  Senate  adoption  of  these 
most  important  Administration  amend- 
ments 

Sincerely, 

Lee  M.  Thomas. 

Mr.  ROTH.  Mr.  President,  at  this 
stage  I  merely  want  to  reiterate  some: 
of  the  points  raised  by  my  distin- 
guished, colleague,  the  Senator  from 
Wyoming.  But  in  starting  out  let  me 
point  out  once  again  that  one  of  my 
concerns  is  that  section  129  does  divert 
both  resources  and  attention  away 
from  what  X  consider  Superf und's  pri- 
mary goal  of  cleaning  up  waste  sites. 
The  best,  thing  we  can  do  for  the 
health  of  the  American  people  is  to 
attact  that  problem  vigorously  and  ex- 


peditiously. 

The  problem  with  trying  to  intro- 
duce a  new  health  program  at  this 
stage  is  twofold. 

One  is  that  we  do  not  have  the 
money  necessary  for  any  new  ambi- 
tious undertaking,  but  even  more  im- 
portant, we  lack  the  necessary  scientif- 
ic imder^rnmng  for  any  such  program. 

I  da  not  have  to  tell  the  distin- 
guished Senator  who  is  presiding  at 
this  moment  the  serious  financial 
problems  this  Government  faces,  and 
yet  we  have  here  a  proposal  that  I 
think  fn  many  ways  demonstrates 
what  has  happened  in  the  past  where 
well-meaning  Senators  introduced  a 
bill  or  a  program  to  take  care  of  a 
problem  that  they  anticipated  would 
not  cost  much,  but  before  many  years* 
have  passed  these  programs  have 
become  multibillion-dollar  programs. 
It  seems  to  me  that  is  the  significance 
of  the  black  lung,  kidney  dialysis,  and 
many  of  the  other  programs.  They 
started  our  small,  but  they  ended  up 
large. 

But  I  think  particularly  serious  is 
the  lack  of  scientific  information  to 
undertake  the  kind  of  program  pro- 
posed by  the  distinguished  Senator 
from  Maine. 

I  am  not  going  to  reiterate  what  has 
already  been  said  by  the  distinguished- 
Senator  from  Wyoming  as  to  the 
review  that  was  conducted  by  an  exec- 
utive scientific  panel  of  13  academic 
scientists,  assisted  by  numerous  scien- 
tific consultants  and  by  staff  members 
of  Universities  Associated  for  Re- 
search and  Education  in  Pathology 
and  the  Life  Sciences  Research  Office 
of  the  American  Society  for  Experi- 
mental Biology.  This  study  was  at- 
tacked by  the  question  as  to  who  fi- 
nanced it. 

Just  let  me  point  out  that  the  sec- 
tion 301(e)  study  group  that  was  re- 
ferred to  by  the  Senator  from  Maine 
was  composed  of  the  American  Law 
Institute,,  the  American  Bar  Associa- 
tion, the  American  Trial  Lawyers  As- 
sociation, and  the  National  Associa- 
tion of  Attorneys  General.  I  think  it 
can  be  fairly  said  that  they  were  nei- 
ther scientists  nor  were  they  necessari- 
ly uninterested  in  their  recommenda- 
tions. 

Certainly  no  group  would  have  more 
to.  profit  from  litigation  in  this  area 
than  this  group  of  study  group  mem- 
bers. I  am  not  saying  that  that  was 
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their  intent  of  purpose.  It  seems  to  me 
that  it  is  foolish  to  attack  either  studjr 
on  the  basis  of  who  made  it. 

But  the-  one  thing  I  think  needs  to 
be  emphasized  about  the  scientific, 
study  is  that  it  says  very  clearly  that 
based  upon  a  comprehensive  search-  at 
available  data  the  ESP  has  found  few- 
published  scientific  reports  of  health, 
effects  clearly  attributable  to  chemir 
cals  from  disposals  sites.  Only  one 
report,  one  report  offered  convincing: 
evidence  that  serious  health  effects; 
had  resulted  from  exposure  to  chemi- 
cals originating  from  a  land-based  dis- 
posal site,  hardly  the  kind  of  scientific 
background  and  data  with  which  one 
wants  to  embark  on  a  new  health  pro- 
gram. 

In  that  same  paragraph  it  goes  on  to 
say,  and  we  cannot  read,  of  course,  the 
whole  report,  but  it  says: 

However,  the  results  can  be  interpreted  to 
indicate  that  no  risk  exists  but,  rather,  that 
no  health  effects  clearly  attributable  to  the 
sites  have  been  detected  to  date  by  the- 
study  methods  employed. 

None  of  us  are  saying  this  is  the 
final  word-  on  the  scientific  data  or  in- 
formation. What  we  are  saying  is  that 
the  information  is  too  limited;  and  the 
scientific'  facts  do  not  warrant  the 
kind  of  legislation  being,  proposed  by 
the  Senator  from  Maine. 

He  goes  on  to  argue,  of  course,  that 
this  is  only  a  demonstration  program. 
Anyone  who  has  been  here  very  long 
knows  full  well  that  once  this  kind  of 
program  becomes  instigated,  there  is 
no  stopping  it.  It  is  next  to  impossible 
to  close  Pandora's  box,  and  that  is  the 
lesson  of  black  lung  and  others. 

I  point  out  that  this  demonstration 
program  will  be  very,  very  difficult  to 
keep  from  expanding.  There  is  some- 
thing I  think  like  850  sites  that  con- 
ceivably might  be  covered,  and  let  me 
tell  you  if  they  select  a  site  in  your 
State  and  those  within  that  site  who 
have  been  exposed  and  show  symp- 
toms get  medical  coverage,  it  is  going 
to  be  politically  impossible  not  to 
expand  this  program  to  cover  other 
sites  within  that  State.  And  the  same 
thing  will  be  true  across  the  country. 

The  Senator  from  Delaware  would 
find  it  very  difficult  to  resist  the 
demand  for  coverage  in  his  State  if  a 
nearby  site  in  Pennsylvania  or  New 
Jersey  were  covered.  So  the  politics  of 
it  is  that  while  the  demonstration  pro- 
gram might  start  small,  it  is  only  a 
matter  of  time  until  there  will  be  na- 


tional coverage. 

But  the  other  point  I  think  should 
be  made  is  that  in  many  ways  this  is 
legally  introducing  a  whole  new  con- 
cept, where  coverage  will  be  based 
upon  exposure  and  symptoms;  no 
causal  relationship  has  to  be  shown. 

As  a  matter  of  fact,  I  would  say  to  be 
candid  that  the  language  in  this  dem- 
onstration program  is  so  novel  and  in 
many  ways  imprecise  that  if  anybody 
is  going  to  benefit  from  it  it  is  the  law- 
yers. I  can  well  see  much  litigation 
springing  from  this  proposal  if  it 
should  become  law. 

So  I  think  it  is  a  fair  statement,  Mr. 
President,  to  say  that  if  we  take  this 
first  step  now  it  is  only  a  matter  of 
time  until  it  is  going  to  be  expanded  to 
cover  other  sites,  and  I  cannot  agree 
with  the  distinguished  Senator  from 
Maine  that  the  coverage  of  health  will 
not  be  costly.  I  would  just  like  to  point 
out  that  our  health  programs  now  cur- 
rently cost  something  like  $107  billion 
a  year  and  that  is  not  including, 
mental  distress  or  some  of  the  other 
things  you  have  in  civil  suits.  This  is 
for  actual  medical  care  paid  for  by  the 
Federal  Government. 

I  know  the  Finance  Committee  has 
struggled  with  how  to  finance  these 
growing  programs.  I  am  not  saying 
that  there  is  no  problem,  that  there  is 
not  any  need.  But  based  upon  the  fact 
that  we  have  inadequate  scientific  in- 
formation to  embark  on  a  whole  new 
program  with  a  whole  new  legal  con- 
cept, I  urge  that  we  look  at  the 
present  programs  and  the  present  tort 
law  and  see  if  this  need  cannot  be  sat- 
isfied in  that  fashion. 

I  congratulate  the  Senator  from 
Maine  for  his  concern.  I  think  we  all 
are  deeply  worried  about  the  number 
of  sites  in  this  country  that  remain  un- 
clean and  in  an  unhealthy  condition. 
But  the  best  way  to  attack  that  prob- 
lem is  to  move  ahead  with  cleaning  up 
these  waste  sites  and  in  the  meantime 
continue  to  determine  what  the  needs 
are  under  current  tort  and  other  medi- 
cal programs. 

I  yield  back  the  floor. 

Mr.  MITCHELL.  Mr.  President,  I 
will  try  to  respond  briefly  to  some  of 
the  comments  made  by  my  colleagues 
from  Wyoming  and  Delaware  and  will 
not  attempt  to  repeat  the  arguments 
made  in  detail  during  my  earlier  state- 
ment. 

First,  I  would  like  to  say  that,  of 
course,  it  is  an  old  tradition  in  Ameri- 
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can  politics  to  identify  an  unpopular 
group  and  then  to  associate  that  group 
with  the  cause  which  one  opposes. 
And  if  anyone  needed  any  evidence  of 
the  apparent  unpopularity  of  lawyers 
in  America,  one  needed  only  to  sit 
here  for  the  last  few  minutes  and 
listen  to  two  lawyers  describe,  in  the 
most  perjorative  terms,  reports,  be- 
cause they  were  prepared  by  lawyers, 
that  in  and  of  itself  apparently  casts 
the  report  in  doubt  as  opposed  to  a 
report  prepared  by  doctors. 

With  respect  to  the  question  of  who 
paid  for  the  study,  I  said  before  and  I 
say  now,  it  is  a  relevant  fact  for  those 
determining  the  issue  to  be  aware  of 
who  paid  for  the  study.  It  does  not  in- 
validate the  results  of  the  study,  but 
the  fact  is  throughout  our  daily  lives, 
in  common  exchange  with  others,  we 
give  weight,  great  or  little,  we  attach 
credence,  more  or  less,  to  a  position 
based  upon  who  takes  the  position.  In- 
cluded in  that  is  knowledge  of  who  fi- 
nanced the  study.  And,  therefore,  I 
think  that  Senators  ought  to  at  least 
know  that  the  study  to  which  my  col- 
leagues have  repeatedly  referred  was 
paid  for  by  the  organization  which  op- 
posed this  legislation. 

Senators  who  read  the  study  may  be 
persuaded  that  it  is  valid,  that  its  con- 
clusions are  persuasive,  but  they  ought 
to  at  least  know  who  paid  for  it. 

Second,  the  study  done  by  the  law- 
yers, the  301(e)  study,  the  Senator 
from  Delaware  suggested,  although  he 
was  careful  to  say  it  was  probably  not 
their  intent,  that  they  had  a  great  in- 
terest in  the  outcome,  because,  natu- 
rally, everybody  knows  that  lawyers 
want  to  spur  on  litigation.  But  if  the 
Senator  had  read  the  study,  he  would 
have  known  that  they  reached  a  con- 
clusion that  is  diametrically  opposite 
to  that  interest,  because  the  major 
conclusion  of  the  study  was  that  there 
should  be  an  administrative  compensa- 
tion program  set  up  to  take  this  out  of 
the  tort  system  in  the  courts.  The 
study  itself  concluded: 

Its  major  purpose  would  include  the  provi- 
sion of  limited  compensation  to  meet  the 
economic  and  medical  needs  of  persons  in- 
jured in  a  manner  which  is  more  prompt 
and  less  costly  than  tort  litigation. 

That  is  why  we  set  up  administrative 
compensation  mechanisms  to  take 
them  out  of  tort  litigation.  And  that  is 
what  this  group  of  lawyers  recom- 
mended. 

So  if  we  are  going  to  look  at  what 
people's  interests  are,  we  ought  to  at 


least  give  them  credit  for  making  a 
recommendation  which  is  contrary  to 
their  presumed  interests,  even  assum- 
ing the  fairness  of  the  characteriza- 
tion that  their  presumed  interest  is 
somehow  to  encourage  litigation  that 
they  ultimately  will  benefit  from. 
There  is  no  doubt  there  are  some  who 
would  do  that,  but  I  suggest  that  not 
every  lawyer  does  and  certainly  not 
the  attorneys  general  and  other 
groups  who  participated  in  this. 

As  far  as  the  suggestion  and  conclu- 
sion of  the  Senator  from  Delaware 
that  we  look  at  the  tort  problem,  I  say 
to  him  again  that  is  what  we  did.  That 
is  what  this  study  is.  That  is  what  sec- 
tion 301(e)  of  the  Superfund  mandat- 
ed. This  is  a  359-page  report,  the 
result  of  many,  many  months  of  care- 
ful study  of  the  tort  system.  And  the 
conclusion  was  that  it  poses  substan- 
tial obstacles  and,  therefore,  they  rec- 
ommended a  national  administrative 
compensation  scheme,  which  I  empha- 
size is  not  included  in  my  provision  in 
this  bill  which  is  a  much  smaller  or 
narrowly  drawn  provision. 

Another  argument  is  made  that  you 
cannot  do  something  for  some  and  not 
for  all.  First,  I  note  that  supreme 
irony  of  those  who  opposed  doing  any- 
thing for  anybody,  citing  as  something 
wrong  with  it  that  it  only  does. some- 
thing for  some.  Were  we  to  respond  to 
that  criticism,  we  would,  of  course,  es- 
tablish a  National  Compensation  Pro- 
gram, but  I  know  the  Senators  are 
very  much  opposed  to  that  and  cer- 
tainly would  not  support  it.  But  that  is 
because  that  this  must  be  seen  not  as 
an  effort  to  provide  a  specific  form  of 
compensation  only  to  a  limited 
number  of  people,  but,  rather,  as  an 
effort  to  determine  what  the  scope  of 
the  problem  is,  the  intensity  of  the 
problem,  and  whether  or  not  there  is 
some  mechanism  that  can  be  devel- 
oped to  deal  with  it. 

It  is,  in  every  respect,  a  demonstra- 
tion program,  a  trial  effort,  a  search- 
ing for  a  solution  to  a  problem  that,  in 
my  judgment,  does  not  affect,  relative- 
ly speaking,  enormous  numbers  of 
Americans  because,  of  course,  the 
overwhelming  majority  of  Americans 
do  not  live  near  or  closeby  hazardous 
waste  sites  and  have  not  been  exposed 
to  hazardous  releases.  But  for  those 
who  are  so  affected,  it  is  an  enormous, 
overpowering  tragedy. 
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With  respect  to  the  comment  by  the 
Senator  from  Wyoming  regarding  the 
number  of  substances  involved,  I 
repeat  what  I  said  earlier,  that  under  a 
separate  provision  of  this  bill  the  ad- 
ministrator is  require*  to  perform  a 
health  assessment  for  each  release, 
threatened  release,  or  facility  on  the 
national  priority  list.  And  that  in- 
cludes a  description  of  the  contami- 
nants that  are  involved.  The  judgment 
as  to  which  substance  or  substances 
are  relevant  to  consideration  of  this 
demonstration  is  to  be  made  by  the 
Administrator,  in  any  event,  under  a 
completely  separate  provision  of  this 
bill. 

I  do  not  believe— and  if  I  am  incor- 
rect I  would  ask  the  Senator  to  correct 
me— that  the  Senator  was  opposed  to 
this  part  of  the  bilk  the  provision  call- 
ing for  a  national  health  assessment; 
nor  do  I  believe  that  the  Senator  from 
Delaware  has  expressed  any  opposi- 
tion to  that  part  of  the  bill. 

So  all  the  demonstration  program 
contemplates  is  taking  the  informa- 
tion contained  in  the  study  that  must 
be  conducted  under  independent  pro- 
visions of  the  bill,  seeing  whether  the 
results  of  that  study  contained  infor- 
mation which  would  justify  this  limit- 
ed step,  establishing  very  tightly 
drawn  and  narrow  criteria  for  inclu- 
sion of  a  very  small  number  of  sites 
within  this  program  to  be  selected  sub- 
ject to  the  President's  discretion,  and 
then  providing  that  assistance  in  the 
form  of  medical  examination,  and,  for 
a  very  narrow  class  of  persons,  com- 
pensation for  out-of-pocket  medical 
expenses. 

This  has  nothing  to  do  with  lawyers 
and  lawsuits.  It  is  a  complete  red  her- 
ring to  suggest  that  this  is  somehow 
going  to  be  a  lawyer's  bonanza,  and  at- 
tempting to  link  to  the  high  transac- 
tion costs  that  have  occurred  in  law- 
suits under  the  existing  Superfund  is  a 
complete  misapplication  of  the  facts. 

In  the  first  place,  how  many  people 
are  going  to  hire  a  lawyer  and  sue  to 
recover  the  costs  of  a  medical  exami- 
nation if  that  is  all  that  is  available  to 
those  persons  who  have  been  exposed 
but  have  not  demonstrated  present 
symptoms  of  the  relevant  disease  or 
injury?  And  with  respect  to  those  who 
have  demonstrated  such,  reimburse- 
ment is  limited  to  actual  out-of-pocket 
medical  expenses  that  have  been  paid 
to  deal  with  it  or  those  expenses  to  be 
incurred  in  the  future. 


So  I  say  to  the  Members  of  the 
Senate  that  while  it  is  apparently  pop- 
ular to  engage  in  lawyer  bashing,  such 
statements  bear  no  relevance  to  the 
provision  that  we  are  now  considering. 

I  conclude  by  stating  at  the  risk  of 
repeating  once  too  often  that  this  is  a 
limited  demonstration  program,  limit- 
ed in  time  to  the  5  years  authorized  in 
the  bill,  limited  in  amount  to  a  maxi- 
mum of  $150  million  over  5  years— not 
1  penny  more  can  be  spent— and  limit- 
ed in  scope  to  between  5  and  10  areas 
selected  by  the  President  after  a 
health  assessment  study  has  been  con- 
ducted as  required  under  another  pro- 
vision of  the  bill,  and  the  results  of 
that  study  established  three  things: 
that  there  is  a  disease  or  injury  for 
which  the  population  of  the  geograph- 
ic area,  defined  by  the  administrator 
under  the  study  as  already  required  by 
law,  is  at  significantly  increased  risk; 
second,  that  disease  or  injury  has  been 
demonstrated  using  sound  scientific 
and  medical  criteria  by  peer  review 
studies  to  be  associated  with  exposure 
to  that  substance;  and,  third,  that 
there  are  people  in  that  area  that 
have  in  fact  been  exposed  to  the  sub- 
stance. Then  and  only  then  is  an  area 
eligible  for  nomination,  and  then  and 
only  then  is  any  individual  even  eligi- 
ble for  the  very  limited  benefits  under 
this  bill. 

It  is,  I  say  to  my  colleagues,  a  limited 
good-faith  effort  to  try  to  get  the  in- 
formation that  we  need  to  see  if  we 
can  deal  with  this  problem.  As  I  said 
earlier,  if  we  had  done  this  in  all  the 
other  areas  cited  by  my  colleagues,  if 
we  had  a  demonstration  program  in 
the  other  areas,  perhaps  the  criticism 
they  now  level  at  those  programs  may 
not  he  applicable.  But  the  one  thing 
that  all  of  those  other  programs  have 
in  common  is  that  there  was  no  dem- 
onstration program,  and  there  was  no 
limit,  but  it  started  out  fully  from  the 
outset. 

So  I  hope  that  the  Members  of  the 
Senate,  those  who  are  either  listening 
or  will  be  referred  to  in  this  argument, 
will  see  clearly  that  the  arguments 
against  this  provision  have  very  little 
to  do  with  the  provisions,  and  have 
more  to  do  with  other  programs  or 
what  the  opponents  of  the  provision 
think  it  may  become. 

I  thank  the  Chair,  and  I  yield  the 
floor. 

Mr.  ROTH.  Mr.  President,  I  will  be 
very  brief.  I  do  want  to  make  one  clari- 
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fication.  All  I  was  saying  in  making 
reference  to  the  lawyers  was  that  one 
could  raise  the  same  kind  of  question 
with  respect  to  the  study  made  by 
them  as  the  distinguished  Senator 
from, Maine  appeared  to  be  making 
with  respect  to  the  scientific  study 
made  on  this  matter  by  a  group  of  sci- 
entists and  universities. 

I  was  not  personally  impuning  either 
one.  And  I  think  those  who  read  them 
will  have  to  make  that  judgment  for 
themselves. 

Mr.  President,  we  can  continue  to 
argue  the  merits  and  dements.  The 
hour  is  growing  late.  I  think  it  comes 
down  to  a  matter  of  judgment.  Those 
of  us  in  opposition  to  this  proposal  are 
deeply  concerned  that  what  may  well 
be  what  was  intended  to  be  a  demon- 
stration program  will,  because  of  the 
politics  of  the  situation,  turn  into  a 
full  medical  health  program  with  some 
very  novel,  new  legal  theories.  I  per- 
sonally think  it  would  be  a  mistake  to 
embark  on  such  a  proposition  at  this 
time,  particularly  when  there  is  a  lack, 
in  my  judgment,  of  scientific  informa- 
tion to  show  the  need.  But  it  is  that 
question  which  the  Senate  is  going  to 
have  to  decide  in  the  next  day  or  so. 

Mr.  President,  it  is  my  understand- 
ing that  maybe  there  are  others  who 
would  care  to  discuss  this  matter.  I  am 
not  sure  whether  the  distinguished 
Senator  from  New  Mexico  wants  to  ad- 
dress this  problem  or  not.  But  in  any 
event,  it  would  be  my  hope  that  rela- 
tively briefly  we  could  bring  this 
debate  to  a  close  with  a  unanimous 
consent  or  understanding  that  this 
matter  would  come  up  for  vote  tomor- 
row, but  prior  to  that  vote  there  would 
be,  I  think  the  distinguished  chairman 
said,  a  20-minute  period  for  debate 
evenly  divided. 

Mr.  STAFFORD.  If  the  able  Senator 
will  yield,  as  the  manager  for  the  bill 
on  this  side  has  said,  it  will  be  my 
intent— assuming  that  the  minority 
leader  agrees,  and  I  have  the  agree- 
ment of  the  majority  leader— to  pro- 
pose that  we  return  to  the  Roth 
amendment  at  2  o'clock  tomorrow 
afternoon  with  20  minutes  of  debate 
equally  divided,  and  then  thereafter 
vote.  I  believe  that  is  consistent  with 
what  the  able  Senator  from  Delaware 
and  the  Senator  from  Maine  said 
would  be  agreeable  earlier  in  the  after- 
noon. 

Mr.  ROTH.  I  say  that  is  satisfactory 
to  this  Senator.  I  do  intend  tomor- 


row—I will  not  ask  for  it  tonight 
unless  the  chairman  prefers  that  I  do 
so— to  ask  for  the  yeas  and  nays  on 
this  amendment. 

Mr.  STAFFORD.  We  anticipated 
that  the  Senator  would,  and  I  assume 
the  Senator  from  Maine  would  in  any 
event.  I  anticipate  there  will  be  a  re- 
quest for  a  rollcall  vote.  I  think  maybe 
we  should  defer  that  until  tomorrow 
when  there  are  more  Senators  present. 

Mr.  ROTH.  I  yield  the  floor. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER  (Mr. 
Simpson).  The  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  roll. 

Mr.  SIMPSON.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER  (Mr. 
Domenici).  Without  objection,  it  is  so 
ordered. 

Mr.  SIMPSON.  Mr.  President,  with- 
out placing  any  further  burden  on  my 
old  profession,  my  other  life,  indeed 
we  have,  and  I  have,  specially  spoken 
here  today  about  lawyers.  That  was 
part  of  my  life  I  thoroughly  enjoyed 
in  practice  for  18  years. 

What  I  was  saying,  taking  only  a 
moment  to  clarify  that,  is  that  con- 
cerning the  lawyers  v/ho  wrote  that 
report,  the  301(e)  report,  it  is  not  that 
lawyers  wrote  that  report.  They  did  a 
great  job  with  what  they  worked  with. 
But  they  were  passing  judgment  on  an 
issue  they  did  not  even  attempt  to 
show  there  was  a  need  for,  a  specific 
compensation  system.  That  is  not  in 
there.  They  did  not  even  attempt  to 
show  there  was  a  need. 

They  got  into  some  things  about 
what  their  training  took  them  to,  but 
at  no  point  in  time  did  they  get  into 
the  specific  compensation  system,  how 
could  that  be  done.  Their  training 
could  not  lend  them  to  address  that 
issue.  That  is  what  I  am  saying.. 

But  I  must  admit  that  I  am  ptra&ierf 
now  because  in  reviewing  S.  51,  begin- 
ning at  page  71  through  several  pages 
of  the  text  of  the  bill,  is  a  most  ex- 
traordinary health  assessment,  disease 
registry  format. 

I  remembered  that  came  2  years  ago. 
It  did  not  come  this  year  in  debate.  We 
took  the  Superfund  bill  this  year  and 
just  moved  it  in  without  change  be- 
cause we  knew  how  difficult  it.  would 
be. 
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In  any  event,  it  docs  parallel  what 
we  called  the  agent  orange  registry. 
We  have  a  registry  of  exposed  persons 
here.  I  think  the  most  extraordinarily 
fascinating  thing  to  me  is  that  on  page 
75  we  find— and  it  says  "shall"— "con- 
duct a  pilot  study  of  health  effects  for 
selected  groups  of  exposed  individuals, 
in  order  to  determine  the  desirability 
of  conducting  full-scale  epidemiologi- 
cal or  other  health  studies  of  the 
entire  exposed  population." 

Then  it  goes  on  to  say  from  the  re- 
sults of  the  pilot  study  "the  Adminis- 
trator shall  conduct  such  full-scale  ep- 
idemiological or  other  health  studies 
as  may  be  necessary  to  determine  the 
healthi  effects  for  the  population  ex- 
posed to  hazardous  substances  in  a  re- 
lease or  suspeeted  release." 

It  goes  on.  with  more  "snails"  then 
these  are  "mays,"  With  2  years  it  sets 
what  is  to  be  determined.  There  is  s 
very  clear  expression.  Even  money  is 
in  these.  In  fact,  maybe  even  more 
money  than  the  proposal  of  the  Sena- 
tor from  Maine  would  entail 

I  do  think,  though,  and  I  hope  it  can 
assist  me  in  an  argument  that  can  be 
heard,  we  do  that  first.  There  it  is. 
Then?  take  the  machinery  or  some- 
thing similar,  something  that  we  can 
work  on,  to  go  from  there.  It  certainly 
will  give  us,  at  least  as  I  read.  it.  evesy 
single  thing  we  could  possibly  be  seek- 
ing as  to  the  toxicity,  the  exposures 
the  limits;  the  minimuma  of  medical 
testing  of  diseases  and  subgroups- 
reading  from  it— highest  risks,  mecha- 
nisms for  treatment,  aH  of  that,  in  an 
extraordinary  way,  together  with  a 
registry  of  exposed  persons,. 

I  think  with  that,  maybe  we  ought 
to  go  back  and  address  that.  That  may 
be  the  blockbuster  of  the  universe-  1 
remember  it  went  through  very  quick- 
ly, as  I  recall.  Certainly,  I  think  we 
ought  to  first  come  to  that  and  then  air 
a.  later  time  deal  with  the  significant 
issue;  the  most  important  issue,  how 
do  we  get  that,  how  do  we  get  the  com- 
pensation. I  think  for  anyone  involved 
in  this  debate  and:  those  listening  I 
commend-  to  them,  page  71  through: 
page  44  of  the  bin  (S.  51)  which  indeed: 
is  something  which  obviously  must  be 
addressed  before  we  get  to  anything 
such  as  another  pilot  study  as  to 
methods  of  relief. 

First,  let  us  do  the  pilot  study  as  to 
the  medical  science  aspects,  and  expo- 
sure! 

afr>  STAPFORDi  Mr,  President,  I 


might  take  this  opportunity,  knowing 
that  the  minority  leader  is  present  in 
the  Chamker,  to  say  that  tt  is  the 
hope  of  the  managers  of  the  bill,  and"  I 
can  only  speak,  personally  for  Senator 
BjuiTsa*  and  myself,  out  1  believe  Sen- 
ator THuaaoBB.  will  concur  and  at 
present  I  believe  Senator  PXcxwoos 
win  concur— it  is  the  hope  of  the  man- 
agers of  the  biil  that  we  can  reach 
fmsJ  passage  on  this  legislation  before 
sundown  tomorrow  afternoon. 

I  said  to  the  most  able  Senator  f  ronv 
Wyoming  a  while  ago  we  are  unwit- 
tingly and  unwillingly  beginning  to 
threaten  the  length  of  time  taken  on 
the  immigration  bilL 

Mr.  DOMENICI  adressed  the  Chair. 

The  PRESIDINQ  OFFICER  (Mr. 
Simpson  X.  The  Senator  from  New 
Mexico. 

Mr.  DOMENICL  Mr.  President,  I  do 
not  intend  to  talk  very  long.  So  that  I 
do  not  speak  too  long,  I  will  ask  that  I 
be  told  when  I  have  used  5  minutes.  I 
yield?  myself  5  minutes. 

Mr.  President,  nothing  has  bothered, 
me  more  in  terms  of  legislation  which, 
has  confounded  me  than  this  Super- 
fund  bill.  I  guess  some  would  say  that 
is  impossible  when  you  have  been  con- 
fronted with  budget  resolutions  and 
budget  deficits.  But  I  am  speaking,  of 
the  substance  of  the  legislation. 

I  have  been  on  that  committee  for 
13  years  and  have  been  involved  with  a 
number  of  major  environmental  acts,, 
some  of  which  I  take  a  great  deal  of 
pride  in  and  some  of  which  I  am  not  so- 
certain  about.  Nonetheless,  I  had  a 
pretty  good  feeling  at  the  time  we  f  in?- 
ished  all  of  them. 

I  might  say  at  the  beginning  that  I 
probably  will  end  up  supporting  this, 
measure  because  we  all  worked  on  it 
very  diligently.  I  am  convinced,  and 
probably  r  would  say,  that  this  legisla- 
tion—not  the  amendments  of  the  dis- 
tinguished Senator  from  Maine,  but 
this  legislation— while  it  is.  going  to 
cure  a  few  of  our  societal  evils  as  they 
pertain  to  toxic  substances,  I  think  I 
can  say  with  almost  no  trepidation 
that  probably  we  have  lust  begun  to 
visit  the  issue. 

I  see  so  many  problems  that  are 
going  to  come  up  as  a  result  of  this 
legislation  and  our  failure  to  adequate- 
ly relate  RCRA  to  it  and  a  lot  of  other 
legislation-  that  I  do  not  see  how-  we 
are  going  to  get  the  job  done,  r  will  he 
proposing  an  amendment,  along  with 
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my  friend  from  Wyoming:,  tomorrow 
to-  try  to  get  the  settlement  of  these 
cases  on  the  table  instead  of  m  the 
courts. 

I  am  not  speaking  again,  I  say  to  my 
friend.  Senator  Mitchell,  to  the  basic 
MB. 

I  am  convinced  if  we  stay  on  the 
course  that  we  are  on,  we  are  going  to 
spend  most  of  the  private  sector's 
money  and  substantially  all  of  the  Su>- 
perfund  money  in  litigation.  At  the 
end  of  5-  years,  instead  of  *  or  8  sites 
having  been  addressed*  we  may  have 
addressed  40  or  50>.  But  we  are  not 
going  to  address  anything  like  the 
hundreds  that  are  out  there. 

I  say  that  by  way  of  a  preamMe  to 
my  remarks, 

I  shall  not  allude  to  why  I  am  con- 
vinced that  is  going  to  occur  other 
than  that  we  seem  to  be  bent  on 
almost  a  policy  of  vindfctiveness.  We 
are-  going  to  make  somebody  pay  for 
this  even  if  we  do*  not  know  enough 
about,  it  because  there  fe  some  bad 
stuff  out  there.  And  I  think  there  is 
some  bad  stuff  out  there. 

We  are  not  even  sure  how  we  are 
going  to  release  anybody-  from  liability 
m  the  private  sector,  because  we  do 
not  know  about  the  future,  that  even 
if  they  pay  for  things*  we  are  going  to 
give  them  releases.  So  we  are  going  to 
go  round  and  round  and  maybe  we  will 
come  to  the  conclusion  that  every 
company  in  the  private  sector,  large  or 
small,  that  ever  contributed  to  any- 
thing, is  liable  and  we  are  going  to- 
have  to  go  round  and  round  on  the 
question  of  insurance  until  we  can  find 
some  solution. 

I  hope  we  will  do  better,  but  that  is- 
my  general  feeling.  1  have  heard  most 
of  the  debate^  Mr.  President,  and  I 
would  argue  to  the  Senate  that  if  ever 
there  was  a  program  that  is  calculated 
to  grow,  it  is  this  one.  I  hope  that 
those  who  support  it  would  conclude 
that  that  la  correct  and  that  maybe  it 
ought  to  grow  if  that  is  their  view  of 
this. 

In  a  nutshell;  if  I.  read  the  sections 
correctly,  and-  I  hope  I  have  the 
amendments,  because  I  think  I  do»—  1 
hope  I  do— the  executive  branch  of 
Government  is.  going  to  have  to  find 
these  geographic  areas  and  they  are 
going  to  hawe  to-  find  that  there  is  a 
disease  ox  air  injury  for  which  the  pop- 
ulation of  the  area  is  placed  at  signifi- 
cantly increased  risk  as  a  result  of  a 
hazardous-  substance   and   then,   (b>, 


such  disease  or  injury  has  been  dem- 
onstrated by  peer  review  studies  to  be 
associated  witht  exposure  to  a  hazard- 
ous substance. 

I  remind  the  Senate  that  I  did  not 
know  how  anybody  is  going  to  do  that,: 
but  I  guess  we  are  just  going  to  say 
"Do  it." 

Those  sound  like  wonderful  causa- 
tion words,  but  dearly,  we  have  not 
been  able  to  find  that  kind  of  causa- 
tion, in.  a.  legal  sense  os  we  would  not 
be  here,  because  that  kind  of  causa- 
tion in  a  legal  sense,  proved  up,  would 
cause  liability/  to  flow  and  we  already 
have  the  common  law  courts  of  this 
land-granting  relief.  But  we  are  going 
to  have  some  administrative  people 
doing  that. 

Then,  whew  we  have  that  done,  we 
are  going  to  release  the-  individuals 
from  thai,  reimbursement  of  out-of- 
pocket  cost*  or  related  medical  ex- 
penses in  connection  with  the  dis- 
ease—the  Senator  from  Mteme  has  cor- 
rectly said  that.  That  i*  not  necessari- 
ly something  that  is  measurable.  That 
might  be  a  small  amount.  They  would 
have  already*  had  to  find  enough 
money  to  pay  that  to  be  reimbursed. 

The  next  one  is  a  very  interesting 
one,  because  we  are  now  gome  to  pro- 
vide a  grouptof  people  with  a  medical 
insuraneeTjoliey  that  is  open  ended 
exeept  -for »  the  statutory  limitation 
that  we  are  not  supposed  to  spend 
more  than  $3#  mtthen.  Otherwise,  it  is 
unequivocal'  that  that  poHcy  is  going 
to  be  provided  to  that  group  of  people 
and  it  is  supposed  to  be  subject  only  to 
an  annual-  deductible  of  $500,  no  co- 
payments  requirement,  or  annual  or 
lifetime  limitation  on  expenditures. 
That  is  paragraph  3. 

I  want  to  make  only  one  remark 
about  inevitability  of  this  program  be- 
coming a  nationwide  program  with  ev- 
eryone who  can  fit  those  first  two  defi- 
nitions that  I  spoke  of  getting  this  in- 
surance policy.  I  would  say,  why  not? 
How  are  we  going  to  deny,  3  or  4  years 
from  now,  if  there  are  1,000  or  5,000 
people  who  have  had  this  policy  tailor- 
made  for  them— and  that  is  what  it  is 
going  to  be.  You  can  rest  assured  that 
the  insurance  companies  are  going  to 
draft  some  new  kind  of  policy  for  this, 
because  there  are  no  such  policies 
today.  It  is  going  to  say  to  these 
people— and  let  us  pick  something— 
who  have  cancer.  They  may  live  1 
month,  they  may  live  6  years.  It  may 
be  some  slow  kind  of  disease;  it  may 
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last  20  years.  You  have  to  write  them 
an  insurance  policy  and  pay  for  it  be- 
cause we  thought  that  that  disease 
might  have  been  caused  by  toxic  sub- 
stance and  they  are  going  to  have  that 
insurance  policy  in  their  pocket— if  I 
read  this  right— for  life.  No  way  to  cut 
the  payments.  It  says  that. 

That  means  the  insurance  compa- 
nies are  going  to  write  it  instead  of  the 
Treasury  paying  for  it,  but  you  can 
rest  assured  that  they  are  not  going  to 
write  this  out  of  any  kind  of  altruism. 
They  are  going  to  really  charge  us  a 
bundle  for  that  absolute  total  cover- 
age that  is  provided  in  that  paragraph 
I  just  read. 

Let  me  tell  you,  Mr.  President,  that 
is  a  marvelous  asset  for  somebody  to 
have.  If,  indeed,  the  U.S.  Government 
owes  that  to  somebody,  I  am  not  one 
down  here  to  say  we  should  not  give 
everybody  in  this  country  what  they 
are  intitled  to.  Medicare  they  are  enti- 
tled to.  I  argue  that  we  ought  to  save 
money,  but  I  am  not  trying  to  take 
people  off  Medicare. 

But,  my  friends,  what  are  we  going 
to  say  when  the  first  group  of  these 
people  goes  to  their  Senator  and  U.S. 
Representative,  whether  it  is  New 
Jersey,  Colorado,  or  California,  and 
there  is  a  town  meeting  and  they  come 
there  and  say,  "Thank  you.  You  really 
treated  me  great.  I  have  my  insurance 
policy  that  is  going  to  pay  for  all  of 
my  hospital  care  and  nobody  can  re- 
strict it,  because  I  was  one  of  those 
people." 

And  we  do  not  yet  know,  I  say  to  my 
friends  and  fellow  Senators,  that 
either  the  toxic  chemical  companies 
ought  to  be  paying  for  it,  it  is  too  con- 
fused. We  do  not  know  that  the  Feder- 
al Government  ought  to  be  paying  for 
it. 

In  fact,  our  friend  who  offers  it— and 
he  does  so  in  absolute  good  faith— has 
tailored  this  from  the  victims'  compen- 
sation that  was  discussed  earlier  in 
committee.  But  this  pilot  program  is 
no  pilot  in  that  respect. 

And  let  us  follow  through  what  is 
going  to  happen  in  this  country. 
Unless  and  until  the  Government  and/ 
or  the  private  sector  proves  that  there 
never  was  any  causation  or  unless  and 
until  people  stop  getting  these  very 
difficult  diseases  to  diagnose  causa- 
tion, they  will  present  at  those  nice 
town  meetings  and  in  their  letters  to 
us,  "Why  should  my  friend  have  that 
insurance  policy  that  protects  her 
against   everything   because   she   has 


that  funny  disease,"  whatever  it  is, 
"and  I  used  to  live  by  one  of  those 
places  and  I  don't  have  one?  There  is 
somebody  around  here  who  is  saying 
that  there  is  some  justification  for  sus- 
pecting that  my  sickness  came  from 
that." 

Now,  that  is  my  version  of  why  this 
pilot  program  will  not  work.  It  is  a 
good  pilot  program  to  try  to  find  out 
causation,  excepting  my  friend  from 
Wyoming,  who  is  in  the  chair  now, 
says  there  is  another  whole  provision 
attempting  to  find  causation,  relation- 
ship between  a  chemical  and  a  disease 
in  the  section  104  that  he  read,  and  we 
are  going  to  spend  a  lot  of  money  on 
that,  just  as  his  veterans  bill  did  to  try 
to  determine  causation  in  the  agent 
orange  situation. 

I  say  to  my  friend,  a  clinic  in  New 
Mexico  is  screening  those  people  on 
agent  orange,  which  was  unrelated  to 
anything  around  here,  and  it  is  a  big 
job,  just  on  that  one  chemical. 

But  that  part  is  kind  of  pilot,  the 
part  to  put  them  before  medical  ex- 
perts to  screen  relationships,  but  the 
part  that  is  not  pilot  is  whether  it  is 
1,000  or  3,000  people  who  get  that  in- 
surance policy  that  guarantees  and 
protects  them  forever  under  that  pro- 
vision. 

It  seems  to  me  that  there  is  no  way 
we  are  going  to  be  able,  once  we  are  in 
that  one,  to  say  we  are  going  to  have 
to  give  it  to  everybody  around  that  fits 
it  because  they  are  just  as  entitled  to 
it  as  the  group  which  comes  under  this 
particular  provision. 

Now,  I  am  not  adverse  to  a  pilot  pro- 
gram of  that  sort  either,  if  we  actually 
had  enough  information  around  to 
come  anywhere  close  to  assessing  that 
we  ought  to  be  doing  that.  Frankly, 
there  is  a  discussion  of  lawyers  that  is 
relevant.  Some  of  it  has  been  made  on 
the  floor.  I  will  make  another  one.  If, 
as  a  matter  of  fact,  there  was  any  rea- 
sonable relationship  that  we  could 
prove  as  a  matter  of  fact  with  modern 
discovery  procedures,  I  can  almost  be 
assured  that  the  lawyers  of  this  coun- 
try would  have  proved  their  cases. 
That  is  one  not  uncomplimentary  or 
complimentary.  It  is  merely  a  state- 
ment of  fact.  If  you  can  ever  get  one 
of  these  major  chemical  companies 
before  a  judge  or  jury  and  have  the 
slightest  causation  upon  which  to 
impose  liability,  under  even  the  most 
evolving  of  common  law  ideas  in  this 
area,  believe  you  me,  the  common  law 
courts  would  have  already  been  saying 
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they  are  liable.  And  that  is  what  I 
would  say  about  the  lawyers.  They  do 
a  good  job  of  that.  Ultimately,  we  have 
to  find  some  solutions  to  even  that, 
and  the  Superf und  is  beginning  to  find 
this  is  fertile  ground  for  litigation  but 
not  such  a  fertile  ground  for  settle- 
ment and  paying  the  piper  for  the 
damage  we  caused  at  these  sites. 

So,  I  do  think  there  is  a  very  good 
argument  that  this  pilot  program  as 
indicated  prior  to  my  remarks  is  really 
not  needed.  There  is  no  real  reason  for 
the  Government  to  be  doing  it. 

I  just  wanted  to  make  my  views 
heard  as  to  why  it  is  destined  to 
become  much  bigger,  just  as  a  matter 
of  common,  ordinary  comity  to  the 
fellow  political  people  around  here 
who  have  similar  situations.  That  is 
not  bad,  old  politics;  that  is  not  rotten 
government.  It  is  very  logical. 

I  assure  you  that  there  is  no  distinc- 
tion being  made  as  to  black  lung  or 
any  of  the  others,  as  to  what  State 
they  are  in.  It  started  in  States  where 
they  were  devastated,  where  there 
were  many  economic  problems,  where 
you  might  want  to  bend  over  backward 
to  help  somebody.  But  it  did  not  stay 
in  one  place  very  long,  because  when 
you  interpret  it,  everybody  got  into 
the  act,  and  that  will  happen  here. 

Mr.  MITCHELL.  Mr.  President,  at 
the  beginning  of  his  remarks  and  on  at 
least  one  other  occasion  during  them, 
the  Senator  from  New  Mexico  said,  "If 
I  read  this  correctly,"  before  proceed- 
ing to  his  conclusion.  I  submit  to  the 
Senate  that  his  analysis  is  not  the 
result  of  reading  it  correctly,  but,  in 
fact,  he  left  out  a  major  portion  of  the 
standards  in  the  Pilot  Program  in 
order  to  reach  the  conclusion  he 
reached. 

First,  the  Senator  referred  to  the  re- 
quirements of  the  findings  under  the 
health  study,  of  which  there  are  three. 
He  referred  to  only  two  of  them.  Let 
me  repeat  again  the  process  by  which 
this  would  work  and  refer  to  all  those 
provisions  in  this  legislation  which  the 
Senator  from  New  Mexico  did  not 
refer  to  in  his  analysis  of  the  conclu- 
sion. 

First,  the  health  assessment  study 
must  include  a  finding  that  there  is  a 
disease  or  injury— and  I  regret  that 
the  Senator  from  New  Mexico  had  to 
leave  the  floor  for  other  pressing  busi- 
ness—for which  the  population  of 
such  area  is  placed  at  significantly  in- 
creased risk  as  a  result  of  the  release 


of  a  hazardous  substance.  That  is  the 
first  requirement. 

Second,  that  that  disease  or  injury 
has  been  demonstrated  by  peer  review 
studies,  using  sound  scientific  and 
medical  criteria,  to  be  associated  with 
exposure  to  a  particular  hazardous 
substance. 

Third,  a  provision  which  he  simply 
did  not  even  mention,  as  though  it  did 
not  exist,  that  there  are  people  in  that 
area  who  have  been  exposed  to  that 
hazardous  substance  in  a  release. 

The  Senator  from  New  Mexico 
leaped  from  the  first  two  standards  of 
eligibility  in  the  section  to  the  last 
provision,  providing  benefits,  and  sug- 
gested that  everyone  in  the  area  was 
eligible  for  that,  when  that  is  mani- 
festly not  the  ease,  if  one  simply  reads 
the  provisions  of  the  section. 

The  three  requirements  1  have  just 
stated  are  necessary  for  an*  area  even 
to  be  eligible  for  participation*  in  the 
program.  Once  they  are  selected  by 
the  President  to  participate  in  the  pro- 
gram, the  assistance  is  limited5  in  the 
following  way: 

First,  for  those  people,  individual 
human  beings  who  have  been  exposed 
to  the  release  of  that  hazardous  sub- 
stance for  which  the  people  in  that 
area  were  at  significantly  increased 
risk,  they  get  a  medical  test.  A  doctor 
examines  them.  The  doctor,  or  whoev- 
er conducts  the  examination,  then 
concludes  either  that  the  person  has 
symptoms-  of  the  particular  disease  or 
does  not.  H  the  result  of  that  medical 
test  is  that  the  person  does  not  have 
symptoms  of  the  disease,  the  only 
thing  that  person  gets  is  to  participate 
in  a  group  insurance  policy  whieh  will 
pay  for  the  cost  of  some  of  the  medi- 
cal tests  in  the  future.  That  is  aH.  The 
insurance  covers  the  cost  of  medical 
examinations  In  the  future  to  deter- 
mine whether  the  symptoms  appear  at 
some  future  time. 

Fbr  those  persons  who  the  medical 
test  indicate*  have  symptoms1  of  the 
specific  disease  or  injury— which-  peer 
review  medical  examinations,  using 
sound"  scientific  and  medica*  criteria-, 
will  already  have  established  are  asso- 
ciated with  exposure  to  that  particular 
substance— they  are  eligible  only  for 
the  actual  out-of-pocket  medieal  costs 
in  the  treatment  of  that  disease  or 
injury. 

So  not  only  did  the  Senator  from 
Mexico  leave  out  several  of  the  limit- 
ing criteria  in  the  legislation.  He  also 
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completely  ignored  the  fact  that  the 
legislation  specifically  says  that  such 
insurance  coverage  is  te>  be  secondary 
to  any  other  coverage,  private  or 
public. 

So  if  anyone  now  has  a  health  insur* 
ance  policy,  as  80  percent  to  99  per- 
cent of  Americans-  do-,  which  cover  the 
cost  of  medical  examinations,  they 
cannot  recover  here.  This  is  limited  to 
those  persons  who  have  no  insurance 
coverage  in  any  public  or  private  form; 
and  it  is  BmitecF  te  out-of-pocket 
actual  expenses.  The  date  upon  which 
coverage*  is  determined  fs  39  days  prior 
to  the  date  on  which  the-  State-  even 
applies  for  inclusion  in  the  program-. 

So  no  person  cmt  possibly  know  in 
advance-  whether  then*  area  witt  be  se 
Iected  or  not  andi  therefore,  whether 
they  have  coverage. 

Is  there  anyone  in  this  Senate  is 
there  anyone  in  this  eountry  who-  be- 
lieves that  people  are  going  to  go 
around  cancdmg"  their  insurance 
policy  on  the  pessmiRty  that  their 
area  might  be  incloded  and  then  once 
ft  is  included*  that  they  wffl  have  symp- 
toms of  a  particular  disease? 

Do  we  think  people  are  going-  torush 
pefftne»  te  demonstrate  that  they 
have  symptoms  of  a  disease  so  that 
they  can  recover  the  cost  of  a  medical 
exam  or  the  actual  cost  of  medical  ex- 
penses^ 

So  I  say  that  the  analysis,  by  the 
Senator  from  New  Mexico  and  his 
reading  of  it  was  not  correct  because 
he  left  out  most  of  the  limiting  crite- 
ria that  are  contained  in  the  legisla- 
tion. 

This  cannot  be  limited  in  any  serious 
way.  Indeed,  we  are  getting  to  the 
point  now  where  the  number  of  people 
eligible  might  be  so  few  that  it  would 
be  an  insufficient  number  to  provide  a 
meaningful  demonstration. 

But  this  is  an  effort  to  try  to  do 
that*  to  try  to  find  out  if  this  can 
work,  and  I  say  that  all  of  these  com- 
ments made  about  what  this  program 
will  become  in  the  future  and  inces- 
sant attempts  to  associate  this  with 
other  programs  are  misplaced  and  do 
not  go  to  the  central  issue  here. 

Insofar  as  the  lawyers  are  con- 
cerned, we  had  another  display  here  of 
the  obvious  popularity  of  another 
lawyer  getting  up  and  talking  about 
them.  The  fact  of  the  matter  is— I 
repeat  this— that  the  analysis  by  the 
lawyers  conducted  concluded  what  ev- 
eryone who  to  farammr  with  the  tegai 


system  knows,  that  there  ate  serious 
substantive  impediments  to  recovery 
by  individuals  who  suffer  disease  or 
injury  aa  a  result  of  exposure  to  toxic 
waste*  particularly  if  their  claims  are 
small  and  most  particularly  if  they 
happen  not  to  be  persons  of  substan- 
tial means  and,  therefore,  unable  to 
engage  in  the  lengthy  litigation  that 
the  defendant  companies  participate 
in  to  defer  such  action. 

Therefore,  th8»  independent  study 
by  lawyers  concluded  that  there  was  a 
need  for  a  program  and  recommended 
a  comprehensive  administrative 
scheme,  fin  response  to  the  comments 
made  about  what  they  were  asked  te 
study,  they  were  asked  to  study  the 
legal  system  to  see  if  ft  was  working 
for  people  fin  th4e  category,  and  they 
conclude*  it  was  not,  and  they  recom- 
mended a  national  administrative  pro* 
gram  to  correct  that. 

We- do  not  have  that  in  this  bill.  This 
fs  not  a  national  administrative  pro 
gram  and  it  is  far  more  limited  to  that 
recommendatfonr  therefore,  I  must  say 
that  I  fail  to  comprehend  the  opposi- 
tion to  it  on  those  grounds. 

I  have  repeated  myself,  Mr.  Presi- 
dent. Per  that  F  apologize  to  the  Sena- 
tors present  and  the  other  persons  in- 
volved, r  merely  wanted  to  respond  to 
the  particular  points  raised  by  the 
Senator  from  New  Mexico. 
I  now  yield  the  floor. 
Mr.  STAFFORD.,  Mr.  President,  I 
think:  we  have  had*  a  very  full  debate 
of  the  issues  involved  in  the  amend- 
ment by  the  Senator  from  Delaware 
f  Mr.  RothX  and  shortly  it  will  be  my 
intention  when  the  minority  leader 
has  been  able  to  come  to  the  Chamber 
to  propound  a  unanimous-consent  re- 
Quest  with  respect  to  further  debate 
and  voting  an  the  Roth  amendment 
which  I  have  described  earlier. 

In  the  meantime,  I  suggest  the  ab- 
sence of  a  quorum. 

The  PRESIDING  OFFICER  (Ms. 
StevensL  The  clerk  will  call  the  roll 

The  assistant  legislative  clerk  pro- 
ceeded to  call  the  rofl. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President.  I 
see  the  able  and  distinguished  minori- 
ty leader.  Senator  Byrb,  has  entered 
the  Chamber.  At  this  time,  if  he  eon- 
curs,  I  shall  propound  a  unanimous- 
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consent  request  with  respect  to  the 
Roth  amendment  that  I  described  ear- 
lier. 
Mr.BYRD.AUright. 

TIME  LXMTDtnOW  AGREEMENT— AMENDMENT  NO. 
6T4 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  at  2  p.m. 
on  Tuesday,  September  24,  1985,  there 
be  20  minutes  of  debate  to  be  equally 
divided  on,  the  Roth  amendment  No. 
674  to  S.  51,  Superfund,  and  that  fol- 
lowing the  conclusion  or  yielding  back 
of  time  on  the  Roth  amendment,  the 
Senate  proceed  to  vote  In  relation  to 
the  Roth  amendment  Na  674;  further, 
I  ask  unanimous  consent  that  no 
amendments  to  the  language  proposed 
to  be  strickea  by  the  Roth  amendment 
be  in  order. 

The  PRESIDING  OFFICER.  Is 
there  objection? 

Mr.  BYRD.  There  is  no  objection. 

The  PRESIDING  OFFICER.  With- 
out ob  jectiotu  it  is  so  ordered. 

The  text  of  the  agreement  follows: 

Ordered,  That  at  2:00  p.m.  on  Tuesday, 
September  24,  1985,  the  Senate  proceed  to 
the  consideration  of  the  Roth  amendment. 
No.  6?4v  on  which  there  shall  be  20  minutes 
debate,,  to  be  equally  divided  and  controlled: 
Provided,  That  at  the  conclusion  of  that 
time,  or  the  yielding  back  of  the  time;  a  vote 
occur  in.  relation  to-  the  Both  amendment: 
Provided,  further,  That  na  amendment  to 
the  language  proposed  to  be  stricken  shall 
be  in  order. 
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SUPERFUND  IMPROVEMENT  ACT 
OP  1&85 
The   PRESIDING   OFFICER.   The 
Senate  will  now  resume  consideration 
of  S.  51  which  the  clerk  will  state. 
The  legislative  clerk  read  as  follows: 
A  bill  (S.  51)  to  extend  and  amend  the 
Comprehensive    Environmental    Response, 
Compensation,  and  Liability  Act  of  1980, 
and  for  other  purposes. 

The  Senate  resumed  consideration 
of  the  bill. 
Pending: 

Roth  Amendment  No.  674,  to  strike  the 
Victim  Assistance  Demonstration  Program 
from  the  bill  (Section  129). 

Mr.  STAFFORD.  Mr.  President,  for 
the  information  of  colleagues,  we  be- 
lieve we  have  about  three  or  four  non- 
controversial  amendments  we  may  be 
able  to  deal  with  within  the  next  17 
minutes,  if  Members  who  have  them 
could  get  over  here  on  the  floor  or 
could  authorize  the  managers  of  the 
bill  to  handle  them  for  them  smce 
they  are  acceptable  on  each  side,  but 
we  need  the  cooperation  of  Members 
to  get  those  matters  over  here  for  dis- 
position. 

Mr.  President,  J  suggest  the  absence 
of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  METZENBAUM.  Mr.  President, 
I  ask  unanimous  consent  that  the 
order  for  the  quorum  call  be  rescind- 
ed. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

AMENDMENT  NO.  677 

Mr.  METZENBAUM.  Mr.  President, 
I  send  an  amendment  to  the  desk  and 
ask  for  its  immediate  consideration. 

The    PRESIDING    OFFICER.    The 
clerk  will  report. 
The  bill  clerk  read  as  follows: 
The    Senator    from    Ohio    (Mr.    Metz- 
enbaum]  proposes  an  amendment  numbered 
677. 

Mr.  METZENBAUM.  Mr.  President, 
I  ask  unanimous  consent  that  futher 


reading  of  the  amendment  be  dis- 
pensed with.  r 

The  PRESIDING -OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  reads  as  follows: 

S.  51  is  amended  .by  adding  on  page  84, 
after  line  14,  a  new  subsection  (f),  as  fol- 
lows: " 

"(f)  Section  111(c)(6)  of  the  Comprehen- 
sive Environmental  Response,  Compensa- 
tion and  Liability  Act  of  1980  is  amended  by 
inserting  at  the  end  thereof  the  following: 
Standards  for  health  and  safety  protection 
of  employees  engaged  in  hazardous  waste 
operations,  including  emergency  response, 
shall  be  promulgated  by^  the  Secretary  of 
Labor,  under  the  Occupational  Safety  and 
Health  Act,  not  later  titan  one  year  after 
enactment  of  the  Superf  und  Improvement 
Act  of  1985.  The  cost  Of  training  such  em- 
ployees, in  an  amount  not  to  exceed 
$10,000,000  per  year,  shall  be  considered  a 
premissible  cost  of  the.  program  authorized 
by  this  paragraph." 

Mr.  METZENBAUM.  Mr.  President, 
the -amendment  pending  at  the  desk 
will  provide  health  and  safety  protec- 
tion to  workers  involved  in  emergency 
and  long-term  hazardous  waste  oper- 
ations. 

My  amendment  will  accomplish  two 
objectives.  First,  it  directs  the  Occupa- 
tional Safety  and  Health  Administra- 
tion, the  agency  with  lead  jurisdiction 
in  this  area,  to  promulgate  new  health 
and  safety  standards  for  workers  en- 
gaged  in  hazardous  waste  operations. 
Second,  the  amendment  provides  the 
necessary  funding  to  establish  appro- 
priate training  programs  for  these 
same  workers. 

This  amendment  is  urgently  needed. 

The  proliferation  of  chemical  and 
synthetic  products  have  created  a  host 
of  new  hazards  for  workers  and  fire- 
fighters. Yet  the  workers  who  clean  up 
toxic  waste— and  the  firefighters  who 
are  called  in  to  deal  with  toxic  explo- 
sions—are often  ill-equipped  and  un- 
trained to  handle  these  jobs  safely. 

Unfortunately,  OSHA  has  done  very 
little  in  this  area. 

They  have  not  established  any 
formal  enforcement  program  to  in- 
spect hazardous  waste  sites.  They  have 
yet  to  develop  regulations  on  environ- 
mental monitoring,  medical  surveil- 
lance or  the  training  of  workers  in- 
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volved  in  hazardous  waste  operations. 

It  is  about  time  that  OSHA  got 
moving  in  this  direction.  Under  my 
amendment,  the  Agency  would,  within 
1  year  of  passage  of  the  Superfund  re- 
authorization, be  required  to  have  in 
place  new  health  and  safety  standards 
for  workers  engaged  in  hazardous 
waste  operations.  It  is  my  understand- 
ing that  the  distinguished  chairman  of 
the  Senate  Environment  and  Public 
Works  Committee  agrees  with  me  that 
these  standards  should  provide  no  less 
protection  to  workers  than  that  which 
EPA  provides  its  own  employees  en- 
gaged in  hazardous  waste  activities 
under  EPA  manual,  1981,  "health  and 
safety  requirements  for  employees  en- 
gaged in  field  activities."  I  also  under- 
stand that  this  amendment  is  accepta- 
ble to  the  chairman  of  the  Senate 
Labor  Committee. 

Mr.  President,  I  am  also  pleased 
about  the  fact  that  the  ranking 
member  of  each  of  those  committees 
handling  this  matter,  the  ranking 
member  managing  the  bill,  as  well  as 
the  ranking  member  of  the  Labor 
Committee,  have  indicated  their  sup- 
port of  this  legislation.  I  hope  that  it 
can  be  adopted. 

Mr.  STAFFORD.  Mr.  President,  the 
current  Superfund  law  contains  re- 
quirements that  standards  be  devel- 
oped to  protect  the  health  and  safety 
of  those  who  work  with  and  around 
hazardous  wastes.  Although  nearly  5 
years  have  passed  since  enactment, 
virtually  nothing  has  been  accom- 
plished. The  purpose  of  this  amend- 
ment is  to  set  deadlines  for  the  propos- 
al and  promulgation  of  those  stand- 
ards and,  in  the  event  these  deadlines 
are  not  met,  provide  protection. 

We  are  prepared,  Mr.  President,  on 
this  side  of  the  aisle,  to  accept  the 
amendment  which  we  believe  is  well 
merited. 

Mr.  BENTSEN.  Mr.  President,  both 
the  Senator  from  Ohio  and  the  chair- 
man of  the  committee  have  stated  it 
well.  What  we  are  talking  about  is 
trying  to  see  that  the  law  is  carried 
out.  We  put  a  requirement  in  the  law 
in  1980,  and  those  rules  by  EPA  and 
OSHA  should  be  promulgated  now. 

The  Senator  from  Ohio  has  long 
shown  his  concern  for  the  working 
men  and  women  of  America.  Once 
again,  it  is  evidenced  in  this  legislative 
initiative  on  his  part. 

Speaking  for  those  from  this  side  of 
the  committee,  we  are  pleased  to  sup- 


port it. 

Mr.  METZENBAUM.  I  thank  both 
of  the  managers  of  the  bill  on  both 
sides  of  the  aisle.  I  think  we  are  ready 
to  act,  Mr.  President. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  677)  was 
agreed  to. 

Mr.  METZENBAUM.  Mr.  President, 
I  move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  METZENBAUM.  Mr.  President, 
before  concluding  this  matter,  I  wish 
to  publicly  acknowledge  the  coopera- 
tion of  the  staff  of  the  chairman  of 
the  Labor  and  Human  Resources  Com- 
mittee, Senator  Hatch.  They  have 
been  very  helpful  in  connection  with 
this  matter.  I  wish  to  publicly  ac- 
knowledge their  cooperation,  as  well 
as  the  staff  of  the  managers  of  the  bill 
on  both  sides  of  the  aisle. 

Mr.  STAFFORD.  Mr.  President,  I 
thank  the  distinguished  Senator  from 
Ohio  for  his  kind  words,  which  are 
much  deserved  as  far  as  staff  is  con- 
cerned. 
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(Purpose:  To  increase  the  amount  which 

must  be  accumulated  in  the  Superfund 

before  the  taxes  are  terminated) 

Mr.  STAFFORD.  Mr.  President,  on 

behalf  of  Senator  Heinz,  I  send  an 

amendment  to  the  desk  and  ask  for  its 

immediate  consideration. 

The  PRESIDING    OFFICER.   The 
clerk  will  report. 
The  bill  clerk  read  as  follows: 
The  Senator  from  Vermont  tMr.  Staf- 
ford], on  behalf  of  Mr.  Heinz,  proposes  an 
amendment  numbered  678. 

Mr.  STAFFORD.  Mr.'.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  .dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  read  as  follows: 

On  page  125,  line  2,  strike  out 
"$1,500,000,000"  and  insert  in  lieu  thereof 
"certain  amount". 

On  .page  125,  line  6,  strike  out 
"$1,500,000,000"  and  insert  in  lieu  thereof 
$2,225,000,000  or '$3,000,000,000.  respective- 
ly". 

On     page     125,     line     11,     strike     out 


1223 


"$1,600,000,000"  and  insert  In  lieu  thereof 
"$2,226,000,000  or  $3,000,000,000". 

Mr.  HEINZ.  Mr.  President,  this  is  an 
amendment  of  a  conforming  nature. 
This  amendment  adjusts  the  trigger 
point  at  which  collection  of  taxes  in 
the  6uperfund  terminate  in  fiscal  1988 
and  1989  to  conform  to  the  $7.5  billion 
fund  level  as  adopted  by  the  Commit- 
tees on  Finance  and  Environment  and 
Public  Works.  The  triggers  are  to  be 
set  at  $2.25  billion  for  fiscal  1988  and 
at  $3  billion  in  fiscal  1989.  The  original 
triggers  had  been  set  to  conform  with 
the  original  administration's  request 
of  $5.3  billion  as  a  funding  level.  The 
triggers  set  in  this  amendment  are  the 
product  of  discussions  with  the  Envi- 
ronmental Protection  Agency's  comp- 
troller and  other  interested  parties. 
The  end  result  of  the  amendment  is 
that  the  unobligated  balance  in  Super- 
fund  can  be  as  high  as  $2.25  billion  at 
the  end  of  fiscal  year  1988  and  $3  bil- 
lion at  the  end  of  fiscal  year  1989. 

I  understand  that  this  amendment 
has  been  cleared  with  the  managers  of 
the  bill  as  both  the  Environment  and 
Public  Works  Committee  and  the  Pi- 
nance  Committee.  I  ask  that  the 
amendment  be  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
am  prepared  to  accept  the  amend- 
ment. 

Mr.  BENTSEN.  Mr.  President, 
speaking  for  the  minority,  on  the  Fi- 
nance 'Committee,  this  has  been 
cleared  with  the  ranking  member  and 
the  staff  has  examined  it.  We  think  it 
is  a  helpful  amendment  and  support 
it.  -• 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  678)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  679 

(Purpose:  To  provide  for  a  postclosure  liabil- 
ity program  study,  a  report  to  Congress, 
suspension  of  the  liability  transfer,  and  a 
refund  of  the  unobligated  balance  in  the 
postclosure  liability  trust  fund  if  further 
congressional  action  has  not  been  taken 
within  1  year) 
Mr.  STAFFORD.  Mr.  President,  on 

behalf  of  Mr.  Heinz,  I  send  an  amend- 


ment to  the  desk  and  ask  for  its  imme- 
diate consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  bill  clerk  read  as  follows: 

The  Senator  from  Vermont  [Mr.  Staf- 
ford], on  behalf  of  Mr.  Heinz,  proposes  an 
amendment  numbered  679. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  reads  as  follows: 

At  the  end  of  the  title  I  add  the  following 
new  section: 

POSTCLOSURE  LIABILITY  PROGRAM  STUDY, 
REPORT  TO  CONGRESS  AND  SUSPENSION  OF  LI- 
ABILITY TRANSFERS 

Sec.  .  (a)  Subsection  (k)  of  section  107 
of  the  Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability  Act  of 
1980  is  amended  by  adding  at  the  end  there- 
of the  following  new  paragraphs: 

"(5)(A)  The  Administrator  shall  conduct  a 
study  of  options  for  a  program  to  finance 
the  postclosure  maintenance  of  hazardous 
waste  treatment,  storage,  and  disposal  sites 
in  a  manner  which  complements  the  policies 
set  forth  in  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  and  assures  the  pro- 
tection of  human  health  and  the  environ- 
ment. 

"(B)  A  report  setting  forth  the  conclu- 
sions of  such  study  and  recommendations  of 
the  Administrator  shall  be  submitted  to  the 
Congress  not  later  than  March  1,  1988. 

"(C)  The  study  shall  include  assessments 
of  treatment,  storage,  and  disposal  facilities 
which  have  been  or  are  likely  to  be  issued  a 
permit  under  section  3005  of  the  Solid 
Waste  Disposal  Act  and  the  likelihood  of 
future  insolvency  on  the  part  of  owners  and 
operators  of  such  facilities.  Separate  assess- 
ments shall  be  made  for  different  classes  of 
facilities,  and  for  different  classes  of  land 
disposal  facilities,  and  shall  include  but  not 
be  limited  to— 

"(i)  the  current  and  future  financial  capa- 
bilities of  facility  owners  and  operators; 

"(ii)  the  current  and  future  costs  associat- 
ed with  facilities,  including  the  costs  of  rou- 
tine monitoring  and  maintenance,  compli- 
ance monitoring,  corrective  action,  natural 
resource  damages,  and  liability  for  damages 
to  third  parties;  and 

"(iii)  the  availability  of  mechanisms  by 
which  owners  and  operators  of  such  facili- 
ties can  assure  that  current  and  future 
costs,  including  postclosure  costs,  will  be  fi- 
nanced. 

"(D)  The  recommendations  of  the  Admin- 
istrator shall  include  assessments  of  various 
mechanisms  and  combinations  of  mecha- 
nisms to  complement  the  policies  set  forth 
in  the  Hazardous  and  Solid  Waste  Amend- 
ments of  1984  and  to  assure  that  the  cur- 
rent and  future  co.sn  associated  with  haz- 
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ardous  waste  facilities,  including  post-clo- 
sure costs,  will  be  adequately  financed  and, 
to  the  greatest  extent  possible,  borne  by  the 
owners  and  operators  of  such  facilities, 
Mechanisms  to  be  considered  include,  but 
are  not  limited  to— 

"(i)  revisions  to  closure,  postclosure,  and 
financial  responsibility  requirements  under 
subtitles  C  and  I  of  the  Solid  Waste  Dispos- 
al Act; 

"(ii)  voluntary  -risk  pooling  by  owners  and 
operators; 

"(hi)  legislation  to  require  risk  pooling  by 
owners  and  operators;  and 

"(iv)  modification  of  the  postclosure  liabil- 
ity trust  fund  previously  established  by  sec- 
tion 232  of  this  Act,  and  the  conditions  for 
transfer  of  liability  under  this  subsection, 
including  limiting  the  transfer  of  some  or 
all  liability  under  this  subsection  only  in  the 
case  of  insolvency -of  owners  and  operators. 

"(6)  Notwithstanding  the  provisions  of 
paragraphs  (1),  (2),  (3),  and  (4)  of  this  sub- 
section and  subsection  (j)  of  section  111  of 
this  Act,  no  liability  shall  be  transferred  to 
or  assumed  by  the  postclosure  liability  fund 
previously  established  by  section  232  of  this 
Act  prior  to  completion  of  the  study  re- 
quired iinder  paragraph  <5)  of  this  subsec- 
tion, transmission  of  such  study  and  report 
to  both  Houses  of  Congress,  and  authoriza- 
tion of  such  a  transfer  or  assumption  by  Act 
of  Congress  following  receipt  of  such  study 
and  report.". 

On  page  160,  between  lines  13  and  14, 
insert  the  following: 

(d)  Refund  op  Unobligated  Balance.— An 
amount  equal  to  the  unobligated  balance  in 
the  postclosure  liability  trust  fund  as  of  Oc- 
tober 1,  1985,  which,  is  transferred  into  the 
Hazardous  Substance  Superfund  pursuant 
to  section  9505(b)(2)  of  the  Internal  Reve- 
nue Code  of  1954,  shall  be  paid  out  from 
such  Superfund,  effective  March  1,  1989,  as 
refunds  of  the  taxes  paid  under  section  4681 
of  such  Code  (as  in  effect  prior  to  October  1, 
1985),  unless,  prior  to  March  1,  1989,  con- 
gressional action  has  been  taken  pursuant 
to  section  107(k)(6)  of  the  Comprehensive 
Environmental  Response,  :  Compensation, 
and  Liability  Act  of  1980.  Such  refunds  shall 
be  paid  on  a  proportional  basis  to  the 
amounts  of  such  taxes  paid,  and  without  in- 
terest. 

Mr.  HEINZ,  Mr.  President,  my 
amendment  would  require  a  study  of 
postclosure  liability  programs.  The 
study  would  examine  a  wide  variety  of 
factors  associated  with  the  liability  of 
hazardous  waste  sites  after  they  are 
closed,  including  the  maintenance  of 
hazardous  waste  treatment,  storage, 
and  disposal  facilities,  the  financial  ca- 
pabilities of  these  facilities,  their 
costs,  and  the  mechanisms  used  to 
ensure  that  both  current  and  future 
costs  of  the  facilities  will  be  financed. 
My  amendment  directs  the  Environ- 
mental Protection  Agency  to  perform 


this  study  by  March  1,  1988.  Prom 
that  date,  the  Congress  will  have  1 
year  to  act  on  the  study  and  authorize 
a  program  to  assume  liability  for  post- 
closure  maintenance.  Moneys  already 
collected  under  the  postclosure  liabil- 
ity trust  fund  will  remain  in  the  Su- 
perfund pending  the  results  of  the 
study  and  congressional  action.  Trans- 
fer of  liability  to  the  current  postclo- 
sure liability  trust  fund  will  be  sus- 
pended, unless  the  Congress  author- 
izes such  a  program.  If  the  Congress 
does  not  authorize  such  a  program, 
the  moneys  paid  into  the  fund  will  be 
refunded  proportionally  to  the  compa- 
nies that  paid  them. 

During  the  Finance  Committee 
markup,  I  offered  an  amendment  to 
repeal  the  taxing  authority  for  the 
postclosure  liability  trust  fund.  This 
amendment,  which  was  unanimously 
accepted,  was  based  on  the  rationale 
that  the  fund  was  at  odds  with  the 
basic  principle  of  Superfund— that  the 
liability  for  hazardous  waste  facilities 
should  remain  with  the  solvent  re- 
sponsible parties.  The  fund  in  effect 
transferred  this  liability  to  the  Feder- 
al Government.  Although  I  remain 
convinced  that  the  fund  as  currently 
constructed  is  unsatisfactory  because 
it  contradicts  the  main  principle  of  Su- 
perfund, I  believe  that  the  Fund  does 
address  an  important  issue— the  prob- 
lem of  orphaned  hazardous  waste  sites 
in  the  future.  As  this  problem  is  pro- 
spective, my  amendment  provides  the 
opportunity  for  the  EPA  to  examine 
alternatives  to  the  current  fund  so 
that  the  Congress  can  revisit  the  issue 
in  3  years  with  more  thorough  infor- 
mation. 

It  is  my  understanding  that  this 
amendment  has  been  cleared  with  the 
managers  of  the  bill  on  both  the  Envi- 
ronment and  Public  Works  and  Fi- 
nance Committees.  It  is  also  accepta- 
ble to  the  environmental  community 
and  the  waste  management  industry.  I 
ask  that  the  amendment  be  agreed  to. 

Mr.  STAFFORD.,  Mr.  President,  I 
know  of  no  further  speakers  on  this 
side. 

Mr.  BENTSEN.  Mr.  President,  we 
have  no  further  speakers  on  this  side. 
There  is  no  objection  to  the  amend- 
ment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The     amendment     (No.     679)     was 
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agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  *—opsid€r-fehe-  vote  by-whieh 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  may 
I  reiterate  what  I  said  last  night,  that 
it  is  the  hope  of  the  managers  of  the 
bill  on  both  sides  that  we  may  reach 
final  passage  before  the  afternoon  is 
out.  I  remind  Members  that  there  will 
be  a  vote  probably  at  2:20  p.m.  on  the 
Roth  amendment,  which  I  expect  to 
be  a  rollcall  vote. 


RECESS  UNTIL  2  P.M. 

The  PRESIDING  OFFICER.  Under 
the  previous  order,  the  hour  of  12 
noon  having  arrived,  the  Senate  will 
now  stand  in  recess  until  the  hour  of  2 
p.m. 

Thereupon,  at  12  noon,  the  Senate 
recessed  until  2  p.m.;  whereupon,  the 
Senate  reassembled  when  called  to 
order  by  the  Presiding  Officer  [Mr. 
Gold  water]. 

amendment  no.  674 

(Purpose:  To  strike  out  section  129  relating 

to  Victim  Assistance) 

Mr.  GOLDWATER.  Under  the  previ- 
ous order,  the  hour  of  2  p.m.  having 
arrived,  the  Senate  will  now  proceed 
to  the  consideration  of  the  Roth 
amendment,  No.  674,  on  which  there 
shall  be  20  minutes'  debate,  to  be 
equally  divided  and  controlled. 

Mr.  ROTH  addressed  the  Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Delaware. 

Mr.  ROTH.  Mr.  President,  I  yield 
myself  3  minutes.  I  shall  be  brief. 

Before  I  start,  I  want  to  bring  to  the 
Senate's  attention  the  editorial  from 
the  Washington  Post  which  has  been 
placed  on  each  Senator's  desk  which 
appeared  yesterday  urging  the  dele- 
tion of  the  Victim's  Assistance  Demon- 
stration Program.  This  editorial  makes 


clear  why  we  should  not  support  such 
a  program  as  it  points  out  that  in  a 
new  study  by  a  consortium  of  leading 
universities  reports  that  at  only  one 
site  is  there  now  evidence  supporting  a 
link  between  exposure  and  serious 
health  efforts.  So  we  lack  the  neces- 
sary scientific  underpinning  to  under- 
take such  a  new  program. 

Two,  this  program  would  not— would 
not— be  a  mere  demonstration  pro- 
gram once  initiated.  The  health  moni- 
toring and  compensation  benefit  poli- 
cies funded  by  the  program  would 
likely  provide  benefits  for  decades. 
The  program  would  be  politically  very, 
very  difficult  to  keep  from  expanding. 
The  Office  of  Technology  Assessment 
estimates  that  we  may  have  10,000 
hazardous  wastesites  across  the  coun- 
try. How  are  we  going  to  avoid  the 
pressures  to  set  up  such  program  at 
every  site? 

Three,  the  cost  of  this  new  national 
health  program  would  be  astronomi- 
cal, and  would  divert  necessary  re- 
sources and  attention  away  from  Su- 
perfund's  primary  purpose  of  cleaning 
up  wastesites.  Anyone  who  is  exposed 
and  has  any  symptoms  of  injury  of  dis- 
ease will  demand  to  be  reimbursed  for 
past  and  future  expenses  with  no 
limits.  We  will  not  be 'able  to  cancel, 
this  program  after  5  years. 

Fourth,  we  are  embarking  on  a 
whole  new  legal  concept  based  on  in- 
sufficient scientific  evidence  and  cau- 
sation controversies.  To  statutorily  de- 
termine that  persons  should  be  com- 
pensated for  illness  they  claim  to  be 
connected  to  toxic  waste  exposure  ig- 
nores our  common  law  traditions.  To 
establish  such  a  precedent  could  have 
serious  implications  for  the  court 
system  and  various  administrative 
compensation  programs  that  deal  with 
toxic  waste  exposure. 

The  Finance  Committee  refused  to 
authorize  funds  for  the  program.  I  be- 
lieve everybody  in  this  body,  including 
the  Senator  from  the  State  of.  Dela- 
ware, has  a  great  deal  of  sympathy  for 
those  potentially  exposed  to  the  ef- 
fects of  toxic  wastes.  So  the  plain  and 
simple  fact  is  that  Treasury  simply 
cannot  afford  the  potentially  very 
large  expenditures  that  this  program 
is  likely  to  incur. 

The  PRESIDING  OFFICER.  The 
Senator's  3  minutes  have  expired. 

Mr.  ROTH.  In  closing,  Mr.  Presi- 
dent, I  reiterate  again,  as  the  Wash- 
ingto  Post  has  said,  that  this  is  a  pro- 
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gram  that  should  be  deleted  in  its  en- 
tirety. 

I  yield  back  the  floor. 

The  PRESIDING  OFFICER.  The 
Senator  from  Wyoming. 

Mr.  SIMPSON.  Mr.  President,  how 
much  time  remains? 

Mr.  ROTH.  Mr.  President,  we  yield  3 
minutes. 

Mr.  SIMPSON.  That  is  fine.  Thank 
you  very  much.  I  appreciate  the  Sena- 
tor from  Delaware. 

I  speak  in  favor  of  the  amendment. 
The  debate  has  been  rather  whole- 
some. We  had  it  all  yesterday.  It  is  a 
pilot  program.  It  will  not  remain  a 
pilot  compensation  program.  And  we 
will,  if  we  should  leave  the  language  in 
the  bill,  have  an  extraordinary  dupli- 
cation without  question  because  if  you 
will  take  a  close  look  at  section  104  of 
the  bill,  S.  51,  you  will  find  the  health 
assessments  provided  for,  health  stud- 
ies mandated,  comprehensive  health 
reviews,  formulation  of  disease  regis- 
tries which  I  gather  will  be  very  much 
like  the  agent  orange  studies  which  we 
have  proposed  in  other  legislation.  We 
are  going  to  find  it  very  duplicative, 
very  wasteful,  and  we  are  going  to  find 
the  complete  abrogation  of  tort  law  as 
we  know  it  in  the  United  States.  That 
is  what  we  are  going  to  find.  We  use 
phrases  like  chemicals  associated  with 
the  wastesite,  associated  with  the  ill- 
ness, and  associated  with  the  disease. 
There  is  no  criteria,  and  no  standard 
for  causation.  Without  a  standard  for 
causation  the  determination  becomes 
totally  subjective.  It  is  a  blockbuster. 
The  amendment  indeed  would  not 
create  a  legally  recognized  entitlement 
program  but  I  can  assure  you  it  will  be 
politically  an  entitlement  program 
without  question.  It  will  be  very  diffi- 
cult to  ever  cut  back  or  sunset  such  a 
program.  We  can  go  look  at  black 
lung,  longshoremen's  cornp,  whatever 
you  want  to  look  at,  and  whether  we 
will  ever  break  away  from  this  one. 
But  I  think  the  telling  point  for  me 
yesterday  is  we  are  talking  about  250- 
plus  substances  that  are  relevant  haz- 
ardous substances.  We  have  almost  ex- 
hausted ourselves  on  just  one  in  the 
United  States,  and  that  is  agent 
orange  dioxin. 

We  have  67  studies  on  agent  orange, 
costing  $150  million  to  this  Govern- 
ment on  one  chemical  substance— 
dioxin.  We  found  people  in  that  cate- 
gory who  had  total  exposure.  The 
people  in  the  ranch  hand  study  had  it 


cover  their  skin  and  their  bodies,  and 
there  is  no  greater  incidence  of  disease 
or  deformed  children  sired  by  that 
group,  in  that  control  group,  and  it  is 
a  well  identified  group.  That  is  where 
we  are. 

Now  try  that  one  with  250-plus  haz- 
ardous substances;  and  we  will  see  a 
totally  unworkable  piece  of  legislation. 
Let  the  bill  work  first— the  health  as- 
sessment—and then  come  to  compen- 
sation if  that  is  required  but  not  here 
and  now  now. 

The  PRESIDING  OFFICER.  Who 
yields  time? 

Mr.  STAFFORD  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Vermont. 

Mr.  STAFFORD.  Mr.  President,  I 
yield  myself  3  minutes. 

I  would  like  now  to  make  these 
points: 

First,  the  Senator  from  Delaware,  is 
moving  to  strike  a  provision  contained 
in  the  committee  bill.  Originally,  this 
provision  was  offered  by  Senator 
Mitchell,  but  it  is  no  longer  just  his 
proposal.  It  was  adopted,  with  no  dis- 
sent, by  the  Committee  on  Environ- 
ment and  Public  Works.  This  bill, 
which  it  contains,  was  ordered  report- 
ed by  a  vote  of  14  to  1. 

This  proposal  is  the  result  of  com- 
mittee hearings,  committee  delibera- 
tion, committee  findings,  and  commit- 
tee approval.  This  is  not  a  proposal  ad- 
vanced by  one  Member  of  the  Senate, 
but  one  advanced  by  a  committee. 

Of  course,  the  final  decision  on  this 
proposal  rests  with  the  full  Senate.  I 
hope  it  agrees  with  the  committee  rec- 
ommendation. 

Every  other  industrialized  nation  in 
the  world  except  the  United  States 
has  acted,  generally  or  specifically,  in 
this  area. 

Fifteen  years  ago,  the  water  and  air 
in  this  country  were  so  dirty  that  envi- 
ronmental protection  was  established 
firmly  as  a  national  ethic.  We  debated 
helping  victims,  but  failed  to  act. 

A  few  years  later,  the  farmers  and 
residents  of  Michigan  pleaded  for  help 
from  the  Congress  after  thousands  of 
men,  women,  and  children  ate  and 
drank  foods  poisoned  by  a  fire  retard- 
ant. 

But  tehe  Congress  chose  to  do  noth- 
ing for  these  victims. 

A  few  years  later,  in  1980,  we  en- 
acted the  Superfund  law.  But,  again, 
instead  of  passing  a  program  to  help 
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the  victims  of  Love  Canal,  Valley  of 
the  Drums,  and  Bloody  Run,  we  did 
nothing  for  them.  Instead,  we  enacted 
a  study. 

That  study  has  been  belittled  here, 
but  5  years  ago  Members  of  the 
Senate  who  demanded  it  said  they 
would  listen  to  its  results. 

Those  results  have  been  in  for  3 
years.  But  now  the  same  Members 
who  asked  for  the  study  in  1980  say  its 
conclusions  are  invalid.  The  study 
group  recommended  that  the  Congress 
act  to  help  victims. 

But  what  is  before  the  Senate  is  not 
the  recommended  program  to  help  vic- 
tims. Instead,  it  is  less,  a  pilot  program 
designed  only  to  see  if  we  should  help 
victims. 

Perhaps  if  the  number  of  these  vic- 
tims is  large,  this  program  will  eventu- 
ally be  large,  I  do  not  know. 

But  I  do  know  this: 

We  cannot  avoid  answers  by  refusing 
to  ask  questions. 

This  provision,  has  been  more  debat- 
ed than  any  other  in  the  bill.  Yet  the 
worst  that  can  be  said  of  it  is  that 
there  may  be  thousands  of  victims. 

If  that  is  so,  Mr.  President,  it  is  a 
compelling  reason  to  vote  for  it,  not 
against  it. 

I  will  vote  against  the  amendment  of 
the  Senator  from  Delaware  and  hope 
the  Senate  will  do  the  same. 

But  whether  the  Senate's  answer 
today  Is  "yes"  or  "no",  the  people  de- 
serve to  know  where  we  stand. 

If  that  is  am  Mr.  President,  it  Is  a 
compelling  reason  to  vote  for  it,  not 
against  it.  I  will  with  respect  vote 
against  the  amendment  and  hope  the 
Senator  from  Delaware  will  do  the 
same.  Whether  the  Senate's  answer 
today  is  yes  or  no,  the  people  deserve 
to  know  where  we  stand. 

Mr.  President,  I  yield 

Mr.  MATHIAS.  Will  the  Senator 
yield  to  me  for  a  brief  moment  before 
he  yields  the  floor?  i 

Mr.  STAFFORD.  Yes. 

Mr.  MATHIAS.  Mr.  President,  I 
want  to  associate  myself  with  the  re- 
marks of  the  Senator  from  Vermont. 

Mr.  President,  the  Senate  is  grap- 
pling with  legislation  which  is  one  of 
the  most  complex  and  potentially 
most  costly  in  the  area  of  environmen- 
tal and  public  health  protection. 

As  the  full  size  of  the  toxic  waste 

problem  looms  before  us  and  some  of 

,  Mi  ramifications  become  clearer,  we 

make  some  very  difficult  policy 


choices.  Virtually  all  of  them  Involve 
money. 

How  much  are  we  willing  to  spend  to 
clean  up  our  toxic  wastes?  How  far 
should  we  go?  How  permanent  must 
the  cleanup  be  to  assure  the  continued 
good  health  of  our  children  and  our 
children's  children?  How  do  we  fix  re- 
sponsibility for  our  sins  of  the  past  in 
creating  such  monumental  and  dan- 
gerous waste?  How  far  does  that  re- 
sponsibility extend?  Just  to  cleanup? 
What  about  those  harmed  by  these 
toxics,  whose  health  is  impaired  and 
life  expectancy  shortened? 

These  very  difficult  public  policy 
issues  were  wrestled  with  during  this 
and  the  previous  Congress  by  my  able 
colleagues  on  the  Environment  and 
Public  Works  Committee  under  the 
wise'  leadership  of  Senator  Robert 
Stafford,  their  chairman.  They 
argued  these  issues,  gave  them  long 
and  careful  thought,  and  came  to  their 
conclusions.  Those  conclusions  are 
now  in  the  bill  before  us,  S.  51,  the  Su- 
perfund  bill,  also  known  as  The  Com- 
prehensive Environmental  Response, 
Compensation,  and  Liability  Act. 

One  of  the  provisions  included  in 
that  legislation  and  reported  favorably 
was  a  small  demonstration  program  to 
compensate  specific  victims  of  toxic 
waste  released  into  the  environment. 
It  is  an  effort  to  determine  who  those 
victims  are  and  establish  a  direct  cause 
and  effect,  if  such  exists,  for  their  ill- 


I  would  remind  my  colleagues  of  the 
formal  title  of  the  bill  before  us:  The 
Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability 
Act. 

This  victim  compensation  demon- 
stration is  an  attempt  to  make  Super- 
fund  what  it  was  intended  to  be— com- 
prehensive and  compensatory.  The 
whole  reason  for  cleaning  up  these 
toxic  sites  is,  as  the  Superfund  law 
states,  because  of  the  "imminent  and 
substantial  endangerment"  to  public 
health. 

So  we  already  are  acting  here  be- 
cause of  our  concern  for  public  health. 
The  victim  compensation  demonstra- 
tion provision  of  the  bill  before  us  ac- 
knowledges our  responsibility  to  our 
fellow  Americans  who  had  the  misfor- 
tune to  be  exposed  to  toxics  in  our  en- 
vironment and  whose  health  is  sub- 
stantially impaired  as  a  direct  result. 

1  commend  Senator  Stafford  and 
Senator  Mitchell   along  with  their 
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colleagues  on  the  committee  who  had 
the  courage  to  acknowledge  this  re- 
sponsibility and  attempt  to  do  some- 
thing about  it  in  the  form  a  very  limit- 
ed and  strictly  structured  Victim  As- 
sistance Demonstration  Program. 
•  Mr.  SYMMS.  Mr.  President,  I  op- 
posed section  129  of  Senate  bill  51  in 
both  the  Environment  and  Public 
Works  Committee  and  the  Finance 
Committee.  At  this  time  I  am  obligat- 
ed to  reiterate  my  opposition  to  this 
section  and  review  some  of  the  reasons 
for  that  opposition. 

First,  however,  I  must  make  clear 
that  opposition  to  the  "Victim  Assist- 
ance Demonstration  Program"  is  just 
that.  It  does  not  mean  that  I  am  disin- 
terested in,  or  unsympathetic  toward, 
the  plight  of  innocent  victims  of  dis- 
eases caused  by  exposure  to  releases 
from  Superf und  sites. 

It  does  mean,  however,  that  I  recog- 
nize the  near-impossibility  of  isolating, 
or  even  identifying,  the  victims  de- 
scribed above.  As  a  matter  of  fact,  at 
this  moment  I  honestly  do  not  know  if 
there  are  any  victims  of  diseases 
caused  by  exposure  to  releases  from 
Superfund  sites.  Maybe,  it  should  not 
be  too  disturbing  that  I  do  not  know 
of  any  victims  of  Superfund  related 
diseases.  What  is  disturbing  is  that  its 
extremely  doubtful  if  any  of  the  lead- 
ing authorities  in  the  field  of  environ- 
mental health— of  diseases  if  you 
prefer— can  furnish  an  accurate  esti- 
mate of  the  number  of  people  in  the 
category  of  'victims  of  Superfund  re- 
lated diseases." 

Presumably  the  purpose  of  the  so- 
called  "Victim  Assistance  Demonstra- 
tion Project"  is  to  determine  how 
many  people  fit  in  this  category  and 
how  much  help  they  need.  It  is  very 
difficult  to  speak  against  such  a  noble 
purpose.  In  fact,  I  guess  none  of  us  can 
speak  against  that  purpose.  However, 
we  can  and  should  speak  against  this 
program  as  a  method  of  accomplishing 
that  purpose. 

My  first  concern  is  that  any  kind  of 
victim  compensation  should  be  entire- 
ly separate  from  Superfund.  After  all, 
Superfund  was  founded  to  cleanup 
toxic  waste  sites.  Certainly,  that  is  a 
monumental  charge  in  itself.  If  we  add 
on  to  that  chore  a  victims  compensa- 
tion or  assistance  program  and  who 
knows  what  else^maybe  a  victims  re- 
training program  or  a  victims  cultural 
enhancement  program— the  hazardous 
waste  sites  simpiy  will  not  be  cleaned 


up. 

From  the  testimony  I  have  heard 
from  the  scientific  and  medical  com- 
munities it  is  clear  that  we  do  not  have 
the  ability  to  determine  if  a  specific  in- 
cident or  even  group  of  incidents  is  re- 
lated to  Superfund-associated  expo- 
sure. 

The  easy  answer  to  that,  of  course,  is 
error  on  the  humanitarian  side.  Does 
it  really  matter  if  we  include,  under 
victims  assistance,  cases  that  are  really 
not  related?  It  should  not  After  all, 
none  of  us  would  be  willing  to  have 
anyone  suffer  without  fair— and  even 
generous— assistance  if  that  assistance 
is  deserved. 

However,  that  is  the  kind  of  reason- 
ing that  led  in  to  the  black  lung  pro- 
gram paying  benefits  to  more  than 
twice  as  many  people  as  were  em- 
ployed in  coal  mining  at  more  than  30 
times  the  cost  originally  projected. 

We  already  have  a  fairly  comprehen- 
sive system  of  health  insurance  and 
workers  compensation.  Embarking  on 
the  kind  of  demonstration  program 
envisioned  may  or  may  not  adequately 
and  fairly  compensate  victims  of  Su- 
perfund-related  diseases. 

One  thing  is  certain.  If  we  leave  this 
section  in  Superfund  we  better  hope  it 
works  very  well.  It  is  virtually  certain 
that  it  will  cost  vastly  more  than  pro- 
jected, lead  to  endless  litigation  and 
instances  of  perceived,  if  not  actual, 
injustice.  Once  in  place  such  a  pro- 
gram would  grow  almost  from  birth, 
with  almost  no  chance  of  arresting  the 
rapidly  escalating  costs.  As  to .  the 
chances  of  eliminating  the  program  if 
it  proves  unworkable  or  unnecessary— 
that  seems  beyond  the  realm  of  possi- 
bility. It  is  also  certain  that  that  bu- 
reaucracy managing  the  program  will 
be  with  us  from  now  on. 

Section  129  has  many  serious  flaws. 
I  have  only  hit  the  high  points  of  sev- 
eral Of  the  more  obvious  flaws.  I  urge 
my  colleagues  to  temper  their  compas- 
sion with  good  judgment  and  delete 
section  129  from  the  Superfund  legis- 
lation.* 

Mr.  EAGLETON.  Mr.  President 
today  I  oppose  Senator  Roth's  amend- 
ment to  delete  the  Victim's  Assistance 
Demonstration  Program  from  this 
year's  Superfund  bill. 

I  believe  that  it  is  time  for  this 
Nation  to  learn  what  kind  of  health 
problems  our  citizens'  may  experience 
because  of  exposure  to  hazardous  sub- 
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stances. 

There  are  still  Missourians  tempo- 
rarily relocated  from  their  homes  and 
neighbors  because  of  a  tragic  dioxin 
spraying  conducted  years  ago.  A  com- 
plete town  is  now  a  ghost  town,  as  a 
result,  and  the  name  Times  Beach  has 
become  code  words  for  disaster.  While 
the  Government  is  willing  to  shuffle 
citizens  around  and  establish  new 
homes  for  them,  the  Government  is 
not  willing  to  address  personal  health 
problems.  These  health  problems 
cannot  be  left  behind,  but  will  follow 
them  where  ever  they  relocate. 

If  we  are  lucky,  the  medical  listing 
and  screenings  will  show  we  over-re- 
acted, and  our  citizens  have  only 
minor  ill  effects.  We  will  have  erred  on 
the  side  of  safety.  In  the  worst  case, 
however,  we  will  have  established  a 
thorough  medical  listing  and  program 
to  be  shared  with  future  hazardous 
waste  victims  and  doctors  that  may 
help  diagnose  the  early  signs  of  more 
serious  illnesses. 

Back  in  Jane  1983,  I  introduced  an 
amendment  during  the  HUD-inde- 
pendent  agencies  appropriations 
debate  calling  for  initial  ocreening 
and,  when  necessary,  full  medical  test- 
ing for  the  employees  at  three  Missou- 
ri freight  truck  yards  on  EPA's  con- 
firmed dioxin  list.  The  amendment 
provided  up  to  $1  million  in  Federal 
funds  to  be  set  aside  to  administer 
medical  tests  to  dk)xin-ezposed  work- 
ers. The  amendment  passed  and  I  am 
proud  to  say  these  workers  were 
tested. 

We  do  not  adequately  address  the 
problems  of  toxic  waste  if  we  do  not 
also  address  the  human  needs  in- 
volved. This  pilot  program  is  well 
worth  its  effort  and  relatively  minor 
cost  to  protect  our  citizens  from  not 
only  immediate  dangers,  but  from  the 
ones  that  may  confront  them  further 
down  the  road. 

Mr.  STAFFORD.  Mr.  President,  I 
yield  the  remainder  of  the  time  of  the 
opponents  of  the  amendment  to  the 
Senator  from  Maine. 

The    PRESIDING    OFFICER.    Mr. 

Mr.  MITCHELL.  Mr.  President,  I 
yield  2  minutes  to  the  Senator  from 
Minnesota  in  opposition. 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  rise  today  to  speak  against  the 
Roth  amendment.  I  am  in  favor  of  in- 
cluding an  authorization  for  a  demon- 
stration program  to  assist  people  who 
have  been  exposed  to  hazardous  sub- 


stances  at  Superfund  sites  with  their 
medical  expenses  in  this  bill. 

Mr.  President,  I  am  a  member  of 
both  the  Finance  Committee  and  the 
Committee  on  Environment  and 
Public  Works  where  this  legislation 
has  been  proposed  and  considered. 
And  so  I  have  studied  it  carefully.  I 
am  also  chairman  of  the  Health  Sub- 
committee of  the  Finance  Committee 
which  has  jurisdiction  over  the  Medi- 
care and  Medicaid  Programs.  Those 
programs  are  health  entitlements. 
This  program  is  not.  This  is  a  demon- 
stration program  authorized  for  a  lim- 
ited period  of  time  and  for  a  limited 
purpose. 

I  must  confess  that  when  6enator 
Mitchell  first  offered  this  amend- 
ment 2  years  ago,  I  spoke  out  against 
it.  I  was  concerned  that  it  would  create 
very  different  levels  of  expected  com- 
pensation across  the  Nation,  much  as 
has  happened  with  the  Social  Security 
Disability  Program.  My  views  on  that 
difficulty  have  not  changed.  But  the 
amendment  has  been  modified,  so  that 
concern  is  no  longer  relevant  The  pro- 
gram is  now  focused  on  sites  rather 
than  States,  so  my  concern  has  been 


In  a  similar  way  many  other  prob- 
lems have  been  dealt  with  through 
amendments  to  the  original  language. 
I  encourage  Members  to  pay  special 
heed  so  that  they  will  understand  the 
actual  provisions  that  are  in  the  bill  as 
reported,  and  not  cast  their  vote  ac- 
cording to  what  they  may  have  heard 
about  victims'  assistance  in  the  last 
Congress  or  years  ago,  nor  what  they 
may  have  heard  about  agent  orange, 
dioxin,  or  any  of  the  ottier  things  that 
have  been  apoken  about  I  say  again,  I 
was  a  skeptic.  I  did  not  -want  a  new 
Health  Care  Entitlement  Program.  I 
understand  health  care  entitlements. 
And  this  is  not  one.  It  is  a  demonstra- 
tion program  for  assistance  to  people 
at  Superfund  sites.  And  I  support  it. 

Mr.  President,  the  Senator  from 
Maine  has  often  made  the  point  that 
if  you  ©wn  a  tree  or  a  stream  or  some 
other  natural  resource,  you  can  file  a 
claim  against  the  fund  for  compensa- 
tion if  that  resource  was  damaged  by 
the  release  of  a  hazardous  substance. 
But  if  it  is  your  health— or  the  health 
of  your  children— or  your  ability  to 
earn  a  living  that  was  damaged,  then 
Superfund  is  not  for  you.  People  that 
are  injured  by  hazardous  substances 
are  thrown  back  to  reliance  on  a  crazy 
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quilt  of  State  laws  that  put  hurdles  in 
the  way  of  compensation  for  toxic 
torts  at  every  turn.  That  is  upside 
down.  Mr.  President,  and  I  commend 
the  Senator  from  Maine  for  recogniz- 
ing the  tragic  irony  of  current  law  and 
for  persevering  so  effectively  by  insist- 
ing that  we.  at  least,  examine  the  pos- 
sibility of  providing  justice  to  people 
who  are  victims  in  a  more  effective 
and  efficient  way. 

I  urge  that  the  amendment  to  strike 
be  defeated. 

Mr.  MITCHELL.  I  yield  1  minute  to 
the  Senator  £nom  New  Jersey. 

Mr.  BRADLEY.  I  thank  the  Senator 
for  yielding. 

Mr.  President,  I  rise  to  urge  the 
Senate  to  oppose  the  amendment  of- 
fered by  the  distinguished  Senator 
from  Delaware,  Senator  Roth.  Clear- 
ly, the  prime  objective  of  any  Super- 
fund  legislation  is  to  obtain  the  money 
and  the  authority  to  clean  up  toxic 
waste  dumps  across  this  country.  The 
bill  that  we  are  now  considering  has 
an  enhanced  capacity  to  do  that  and 
much  more  funds  to  do  that. 

But  in  addition  to  that,  Mr.  Presi- 
dent, I  think  it  is  quite  justifiable  that 
we  have  in  this  bill  a  small  pilot  pro- 
gram on  victims'  compensation.  This  is 
not  a  major  new  entitlement  This  is 
not  anything  close  to  national  health 
insurance.  This  happens  to  be  a  very 
specific,  narrow  test  that  says  that 
those  individuals  who  have  been  en- 
dangered and  indeed  harmed  and  are 
ill  because  of  exposure  to  a  toxic  waste 
site  will  have  some  access  to  getting 
victims'  compensation. 

It  is  a  very  narrow  bill,  it  is  a  very 
narrow  amendment,  and  in  this  case  I 
think  it  fits  very  wen  with  the  overall 
Superfund  concept.  I  strongly  support 
what  the  committee  did  after  long  ne- 
gotiations and  discussions.  I  recognize 
that  what  the  committee  did  is  differ- 
ent than  what  it  has  done  in  the  past. 
I  urge  that  we  reject  the  attempt  to 
strike  these  new  words. 

Mr.  MITCHELL  Mr.  President,  I 
yield  1  minute  to  the  Senator  from 
Massachusetts. 

Mr.  KENNEDY.  Mr.  President,  I  rise 
also  to  oppose  the  amendment  of  the 
Senator  from  Delaware.  The  fact  of 
the  matter  is,  Mr.  President,  that  the 
proposed  pilot  program  for  victims 
that  is  in  the  bill  has  been  tightly 
drafted,  and  targeted  to  the  neediest 
people  in  our  society.  We  have  a  $7.5 
billion  Superfund  Program  that  allows 


compensation  for  damage  to  public 
property.  We  have  to  ask  ourselves, 
what  about  human  beings? 

The  fact  remains  that  generally  it  is 
the  poorest  individuals  in  our  society 
who  are  living  in  neighborhoods  which 
have  been  exposed  to  toxic  waste.  If 
they  have  the  resources,  if  they  have 
the  money,  they  are  able  to  move  out 
to  where  there  are  green  trees,  bushes, 
flowers,  and  clean  water. 

The  fact  remains  that  there  are  mil- 
lions of  people  who  live  in  industrial 
areas  and  other  areas  who  are  exposed 
to  the  dangers  of  toxic  waste;  35  mil- 
lion people  in  our  society  have  no 
health  insurance  whatsoever,  so  many, 
a  great  number,  of  hazardous  waste 
victims  are  without  any  insurance  cov- 
erage for  out  of  pocket  medical  ex- 
pences.  In  response  the  bill  contains  a 
pilot  program  targeted  to  the  neediest 
people  in  our  society  who,  as  a  result 
of  toxic  waste,  are  going  to  have  an  ad- 
verse health  impact,  which  in  many  in- 
stances results  in  cancer.  In  one  town, 
Woburn,  MA,  they  have  the  highest 
incidence  of  leukemia  among  children 
of  anyplace  in  the  eountry. 

Indeed,  I  have  traveled  to  a  number 
of  communities  in  Massachusetts  and 
across  this  Nation,  and  I  have  met 
with  people  who  have  had  to  live  in 
the  shadows  of  toxic  waste  dumps- 
people  whose  heartbreaking  stories  I 
will  never  forget. 

I  have  seen  the  tears,  heard  the 
cries,  and  felt  the  pain  of  families 
who,  sadly,  are  not  unique.  Their  sto- 
ries are  repeated  throughout  commu- 
nities across  this  country.  And  yet  so 
far  we  have  neither  eliminated  the 
danger  nor  compensated  the  victims 
for  the  pain  and  suffering  which  has 
been  such  a  part  of  their  lives  for  far 
too  long. 

The  provision  for  compensation  of 
victims  was  dropped  from  the  original 
Superfund  bill  in  1980.  Instead,  Con- 
gress buried  its  head  in  the  sand  and 
settled  for  a  study  of  victims  compen- 
sation. Well,  the  study  was  completed 
3  years  ago.  Its  central  recommenda- 
tion was  to  create  an  administrative 
system  of  compensation,  because 
many,  if  not  most  people  face  insur- 
mountable barriers  in  State  courts  to 
recovering  damages  due  to  hazardous 
waste. 

The  Superfund  bill  before  us  does 
not  fully  implement  that  recommen- 
dation. That  is  what  the  Environment 
Committee  report  says.  That  is  what 
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my  friend,  Senator  Mitchell,  said  the 
other  day  on  the  Senate  floor.  That  is 
what  all  of  us  here  know. 

The  bill  contains  only  a  very  limited, 
watered  down,  hardly  funded  at  all 
pilot  program  that  at  best  can  be  used 
in  10  States.  And  as  has  been  said  it  is 
available  only  for  victims  with  no 
other  Tecourse,  who  lack  both  public 
and  private  insurance.  I  agree  with 
Senator  Mitchell,  and  I  hope  many 
others,  that  such  a  program  could  be 
and  should  be  operated  in  every  State 
of  the  Nation.  No  State  is  immune 
from  the  human  health  threat  of  haz- 
ardous substances  in  the  environment. 
The  demonstration  program  is  a 
bare  minimum,  designed  to  provide  at 
best  a  safety  net  for  those  who  are 
truly  without  any  where  else  to  turn 
when  injured  by  a  toxic  chemical. 

I  would  have  hoped,  after  5-year 
wait,  we  could  have  done  better.  We 
must  do  more. 

But  even  this  tiny,  pilot  program  is 
too  much  for  some  who  want  to  strike 
any  hint  of  victim  assistance  from  the 
bill.  We  know  that  this  submicroscopic 
trial  program  has  caught  the  eagle  eye 
of  OMB.  It  is  targeted  for  elimination. 
We  are  told  that  there  is  no  room  in 
the  multibillion-dollar  Superfund  Pro- 
gram for  even  a  $30  million  a  year  trial 
victims  program.  I  disagree.  I  hope 
that  this  amendment  will  be  defeated. 
The  PRESIDING  OFFICER.  Who 
yields  time? 

Mr.  ROTH.  Mr.  President,  I  yield  1 
minute  to  the  distinguished  Senator 
from  Wyoming. 

Mr.  SIMPSON.  Mr.  President,  I  wish 
to  add  a  dimension  to  the  debate  at 
this  late  moment,  that  things  do  come 
out  in  the  Environment  and  Public 
Works  Committee  with  unanimous 
votes  at  least  with  this  Senator.  The 
reason  for  that  is  that  if  you  cast  a 
negative  vote  on  the  Environment  and 
Public  Works  Committee  you  get 
thrashed  all  over  America  for  about  8 
months.  It  is  not  worth  going  through 
for  that.  The  minute  I  vote  a  negative 
vote  in  the  Public  Works  Committee, 
they  hammer  my  old  bald  dome  flat  in 
Wyoming.  It  did  not  take  me  long  to 
get  wise  that  I  ought  to  just  vote  for 
it,  in  committee  regardless  of  the  way 
it  looks,  because  the  only  place  for  me 
to  do  my  work  is  on  the  floor  of  the 
Senate.  This  bill  is  a  classic  example  of 
that.  That  is  no  reflection  on  our 
chairman,  who  has  been  very  fair  with 
me  in  extraordinary  ways.  But  it  is  the 
reality  of  the  situation  when  you  deal 


with  issues  of  high  volatility,  emotion, 
fear,  guilt,  all  the  stuff  we  get,  anec- 
dotal incidents.  I  wish  we  could  com- 
pensate them  all,  but  that  is  not  the 
way  it  is  in  the  real  world.  You  will 
either  tap  away  the  Treasury  or  the 
Superfund  without  this  amendment. 
Without  this  amendment,  that  is  ex- 
actly what  will  happen. 

Finally,  I  would  ask  unanimous  con- 
sent that  a  recent  article  authored  by 
one  of  my  staff  members  be  placed  in 
the  Record.  This  article  was  written 
by  Jim  Strock— a  most  able  and  in- 
formed member  of  the  committee 
staff— and  it  contains  commentary  on 
the  victims  assistance  issue  that  is  well 
worth  reading. 

Ther£  being  no  objection,  the  article 

was    ordered    to    be    printed    in    the 

Record,  as  follows: 

Coming  to  Terms  With  the  Compensation 

Conundrum 

(By  James  M.  Strock) 

(This  article  is  condensed  from  the  win- 
ning entry  in  the  1985  Ross  Essay  Contest. 
The  topic  was  "What  remedies  should  be 
available  for  victims  of  mass  torts  and  mass 
disasters?"  In  addition  to  the  award  of  a 
$10,000  cash  prize  and  publication  in  the 
ABA  Journal,  the  author  participated  in  a 
program  on  the  topic  of  toxic  torts  at  the 
American  Bar  Association  annual  meeting 
in  Washington,  D.C.,  last  month. 

(For  information  about  entering  the  1986 
Ross  Essay  Contest,  see  the  announcement 
on  page  13  of  this  issue.) 

The  1980s  may  well  be  the  "decade  of  tort 
law,"  much  as  the  1960s  was  the  "decade  of 
civil  rights,"  as  some  tort  lawyers  suggest. 
Certainly  the  rapid  growth,  primarily 
through  state  court  decisions,  of  that  part 
of  the  law  called  "toxic  torts"  has  begun  to 
raise  fundamental  questions  concerning  the 
ability  of  tort  law  to  achieve  its  goals  of 
compensation,  deterrence  and  risk-shifting. 

In  the  future  it  may  appear  that  the 
tragic  events  in  Bhopal,  India— where  an  ac- 
cidental release  of  a  dangerous  chemical 
caused  more  than  2,000  deaths  and  200,000 
known  injuries— led  to  more  careful  consid- 
eration of  the  issues  presented  by  toxic 
torts.  Such  a  disaster,  had  it  occurred  in 
America,  could  have  implicated  nearly  every 
issue  that  has  tormented  our  legal  system  as 
it  has  attempted  to  come  to  terms  with  the 
challenges  posed  by  environmental  tort 
claims. 

CATALOG  OF  COMPLEXITY 

If  such  an  event  were  to  occur  here— not 
an  unthinkable  prospect  given  the  two  re- 
leases at  Union  Carbide  plants  in  West  Vir- 
ginia last  spring— we  can  foresee  the  catego- 
ries of  tort  claims  that  might  arise. 

The  first  claims  would  arise  immediately 
alter  the  incident.  A  large  but  will-defined 
group  of  people  would  seek  damages  for 
death  and  injuries. 
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The  more  difficult  question  would  arise  in 
connection  with  injuries  alleged  to  have  oc- 
curred some  time  after  exposure  to  a  haz- 
ardous substance.  In  one  category  of  cases, 
individuals  might  seek,  to  show  a  causal 
nexus  between  their  Injury  and  exposure  to 
a  specific  substance.  These  plaintiffs  would 
face  a  series  of  legal  barriers  related  to  the 
passage  of  time.  Situations  would  arise  that 
are  analogous  to  the  DES  and  asbestos  cases 
of  recent  years— where  the  causal  nexus  is 
relatively  clear,  but  issues  related  to  the 
passage  of  time,  sometimes  including  uncer- 
tainty as  to  the  identity  of  the  specific 
actors  responsible  for  any  specific  individ- 
ual's injuries,  would  combine  to  challenge 
the  efficacy  of  the  tort  system.  There  might 
also  be  cases  analogous  to  those  involving 
Agent  Orange  and  radiation  exposure, 
where  there  is  convincing  statistical  evi- 
dence of  injury  to  members  of  an  exposed 
population,  but  great  uncertainty  as  to 
whether  a  specific  individual's  diseases 
could  be  attributed  to  the  exposure  in  con- 
troversy. 

Finally,  there  might  be  situations  similar 
to  those  now  found  at  some  hazardous 
waste  sites.  In  these  situations  all  the  diffi- 
culties of  other  types  of  mass  tort  cases  are 
combined,  and  additional  difficulties  arise  as 
well. 

Naturally  one  hopes  that  such  a  catalog  of 
complexity  would  not  arise.  But  it  may  be 
useful  to  begin  by  thinking  about  the  "com- 
pensation conundrum"  in  this  context.  In  so 
doing  we  will  be  reminded  that  similarly  sit- 
uated individuals  may  receive  widely  vary- 
ing degrees  of  compensation  and  will  have 
dramatically  different  avenues  of  redress. 
Accidents  of  genetics,  geography,  age,  sex, 
wealth,  luck  and  other  factors  unrelated  to 
the  question  of  who  needs  compensation  for 
disease  are  now  critical  in  deciding  who  ac- 
tually receives  compensation,  and  of  what 
that  compensation  might  consist. 

The  tort  system  is  a  necessary  component 
of  any  system  designed  to  meet  the  goals  of 
compensation,  deterrence  and  risk-shifting 
in  the  environmental  context.  We  should 
consider  the  whole  matter  of  toxic  torts  in  a 
broader  context— beginning  with  a  more  fo- 
cused use  of  existing  regulatory  and  com- 
pensatory tools  that  our  society  now  uses  to 
supplement  the  tort  system. 

"traditional"  mass  torts 

The  tort  system  can  work  well  in  the 
Bhopal  type  of  situation,  where  the  injuries 
immediately  follow  exposure,  and  the  causal 
link  between  the  act  of  the  defendant  and 
the  consequence  to  the  plaintiff  is  "direct" 
both  as  a  matter  of  fact  and  law.  In  these 
cases  the  tort  system's  basic  substantive  re- 
quirements can  be  met. 

To  be  sure,  there  are  significant  procedur- 
al questions  that  lead  to  immense  complex- 
ity in  litigating  mass  torts.  But  mass  tort  ac- 
tions can  resolve  claims  arising  from  disas- 
ters and  their  immediate  aftermath— wheth- 
er airline  accidents,  hotel  fires  or  chemical 
releases— because  the  substantive  elements 


of  tore  law  are  not  placed  under  stress.  The 
biggest  questions  are  either  those  of  system 
delivery  or  the  compensation  that  an  enter- 
prise should  be  required  to  provide.  These 
questions  are  difficult  and  may  be  conten- 
tious, but  they  are  the  kinds  of  questions 
traditional  in  tort  law. 

TOXIC  TORTS— TYPE  ONE 

Questions  about  the  effectiveness  of  the 
tort  system  as  a  means  of  meeting,  its  own 
goals  emerge  when  the  substantive  elements 
of  the  system  are  placed  under  stress.  These 
questions  arise  in  the  area  of  toxic  torts 
largely  because  of  the  time  lag  between  an 
exposure  and  the  onset  of  the  alleged  injury 
from  the  exposure. 

A  Bhopal-type  disaster  could  be  followed 
by  suits  alleging  that  the  exposure  perhaps 
15  years  past,  caused  the  onset  of  a  disease 
only  lately  manifest.  A  putative  victim 
would  not  have  been  successful  shortly  after 
the  actual  incident  In  seeking  damages  for 
increased  risk  of  injury,  because  an  actual 
injury  is  a  substantive  requirement  of  tort 
law.  But  later,  if  he  could  link  a  long-laten- 
cy disease  with  an  exposure,  he  theoretical- 
ly could  recover. 

There  are  no  "easy  cases"  in  the  area  of 
long-latency  disease  claims,  but  those  in 
"type  one"  are  more  likely  to  succeed  than 
others.  This  area  could  include  many  of  the 
asbestos  cases  involving  asbestosis,  and 
mesothelioma— where  there  is  a  relatively 
strong  causal  nexus  between  an  exposure  to 
a  substance  and  the  disease  or  injury  of  the 
victim. 

A  recent  study  conducted  by  the  Rand  In- 
stitute for  Civil  Justice  .identifies  the  "sa- 
lient dimensions"  of  the  asbestos  litigation 
problem: 

Widespread  and  diverse  uses  of  asbestos 
products. 

Large  numbers  of  lawsuits  and  allegedly 
seriously  injured  people. 

Long  periods  of  time  between  exposure 
and  manifestation  of  injury. 

Large  numbers  of  suppliers  and  processors 
of  asbestos  and  asbestos-Containing  prod- 
ucts. 

Uncertainty  about  the  causes  of  injuries 
and  financial  responsibility  for  those  causes. 

High,  if  uncertain,  stakes  and  expenses. 

Effects,  known  and  unknown,  of  Chapter 
II  bankruptcy  reorganizations. 

Many  of  these  factors  appear  in  almost 
any  toxic  tort  situation.  But  the  asbestos 
litigation,  at  least  in  some  cases,  is  less  chal- 
lenging for  the  tort  system  than  some  other 
types  of  cases.  That  is  a  result  of  compara- 
tive factors:  causation  may  be  relatively 
clear;  the  exposure  itself  was  of  relatively 
long  duration  and  documentation  may  be 
available:  some  asbestos  products  can  be  dif- 
ferentiated so  that  specific  manufacturers 
may  be  linked  with  individual  exposures  and 
injuries:  and  the  extraordinary  commercial 
success  of  the  product  means  that  some 
"deep  pocket"  defendants  have  remained  in 
existence  after  the  passage  of  time  required 
for  disease  latency. 

As  a  result,  the  tort  system  can  work  in 
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this  situation,  although  the  passage  of  time 
between  act  and  resulting  injury  makes  it 
less  effective.  In  these  cases,  the  biggest 
questions  may  relate  to  the  types  of  dam- 
ages that  should  be  made  available  and  the 
degree  of  liability  society  wishes  to  attach 
to  the  defendants. 

Nonetheless,  there  are  several  recurring 
situations  in  the  asbestos  context  that  may 
make  the  tort  system  less  applicable.  When 
the  disease  may  have  resulted  from  factors 
other  than  exposure  to  asbestos— with  lung 
cancer,  for  example— it  becomes  extremely 
difficult  to  meet  the  "but  for"  legal  causa- 
tion requirement.  Some  scientists  would  say 
it  is  altogether  implausible. 

The  other  problem  that  arises  in  some  as- 
bestos cases,  and  in  the  DES  cases,  is  that 
the  specific  actor  who  caused  the  injury  to 
the  plaintiff  cannot  be  identified.  This 
occurs  when  the  products  of  various  manu- 
facturers are  indistinguishable  from  one  an- 
other. As  a  result,  the  substantive  tort  law 
requirement  that  the  act  in  question  be 
linked  to  a  specific  defendant  cannot  be 
met.  While  recognizing  that  this  situation  is 
distinguishable  from  Summers  v.  Tice,  199 
P.2d  1  (Calif.  1948),  some  courts  have  none- 
theless attempted  to  shift  the  burden  of 
proof  to  defendants  in  such  situations.  In 
this  context,  the  notion  of  alternative  liabil- 
ity has  been  adjusted,  as  in  Sindell  v.  Abbott 
Laboratories,  607  P2d.  924  (Calif.  1980), 
which  adopted  a  notion  of  "market  share  li- 
ability." There  has  been  a  great  deal  of  com- 
mentary concerning  Sindell  and  its  progeny. 
But  amidst  all  of  the  controversy,  there  can 
be  little  doubt  that  one  of  the  substantive 
elements  of  tort  law  is  under  significant 
stress  in  this  situation— and  as  a  result,  the 
goals  of  the  tort  law  system  cannot  be  met 
as  effectively  as  in  more  traditional  situa- 
tions. 

TOXIC  TORTS— TYPE  TWO 

The  second  general  type  of  toxic  tort  in- 
volves situations  like  the  asbestos  suits  seek- 
ing damages  for  lung  cancer.  In  these  cases, 
a  plaintiff  alleges  that  the  action  of  the  de- 
fendant increased  the  risk  of  disease  or 
injury  for  a  group  of  individuals  of  which 
the  plaintiff  is  a  part,  and  that  plaintiff's 
disease  is  a  result  of  that  increased  risk.  If 
the  actions  of  a  defendant  have  increased 
the  risk  of  cancer  to  a  degree  that  three 
people  from  a  gro\ip  of  a  million  would  con- 
tract the  disease  in  addition  to  whatever  the 
initial  "background  level"  was,  the  plaintiff 
would  try  to  demonstrate  that  he  or  she  was 
one  of  the  subset. 

The  problem  here  is  that  it  is  often  scien- 
tifically impossible  to  distinguish  causative 
factors  in  this  situation,  at  least  to  a  degree 
that  would  allow  the  courts  to  establish  cau- 
sation in  the  legal  sense.  That  being  the  sit- 
uation, individuals'  chances  of  recovery 
become  hard  to  predict,  even  if  their  cases 
arise  from  the  same  set  of  facts. 

In  a  recent  important  case,  Allen  v.  United 
States,  588  F.Supp.  247  (1984).  a  number  of 
plaintiffs  successfully  sought  damages  for 
cancer  and  leukemia  allegedly  caused  by 


their  exposure  to  radiation  from  federal 
government  testing  of  nuclear  weapons.  The 
judge  dealt  at  length  with  the  question  of 
causation  of  carcinogenic  risX  finding  that, 
"The  intrinsic  nature  of  the  alleged  injury 
itself  thus  restricts  the  ability  of  the  plain- 
tiffs to  demonstrate  through  evidence  a 
direct  cause-in-fact  relationship  between  ra- 
diation from  any  source  and  their  own  can- 
cers or  leukemias.  At  least  within  the  scope 
of  our  present  knowledge,  the  injury  is  not 
specifically  traceable  to  the  asserted  cause 
on  an  injury-by-injury  basis." 

Citing  Summers  v.  Ice,  Sindell  and  other 
cases,  the  court  also  held  that  where  the 
conduct  of  the  defendant  is  a  "substantial 
factor"  in  the  injury  to  the  plaintiff,  but 
the  evidence  will  not  establish  that  defend- 
ant's action  was  the  cause-in-fact,  the 
burden  should  shift  to  the  defendant  to 
demonstrate  that  its  conduct  was  not  the 
cause  of  the  injury. 

The  court  held,  "Where  a  defendant  who 
negligently  creates  a  radiological  hazard 
which  puts  an  identifiable  population  group 
at  increased  risk,  and  a  member  of  that 
group  at  risk  develops  a  biological  condition 
which  is  consistent  with  having  been  caused 
by  the  hazard  to  which  he  has  been  negli- 
gently subjected,  such  consistency  has  been 
demonstrated.  ...  [A]  fact  finder  may  rea- 
sonably conclude  that  the  hazard  caused 
the  condition  absent  persuasive  proof  to  the 
contrary  offered  by  the  defendant." 

In  the  radiation  case,  as  in  the  Agent 
Orange  litigation,  the  traditional  causation 
requirement  has  been  eroded  signf  icantly  in 
an  attempt  to  use  tort  law  to  compensate 
for  an  alleged  environmental  harm.  But 
these  cases,  while  troubling,  are  not  as  diffi- 
cult as  some  others.  In  each  of  these  situa- 
tions, the  alleged  injury-causing  substances 
or  conditions  were  limited  in  number;  there 
were  identifiable  defendants;  exposures 
were  relatively  well-documented;  the  ex- 
posed population  was  relatively  well-de- 
fined; and  the  potential  political  and  legal 
consequences  for  the  federal  government 
led  to  the  production  of  state-of-the-art  sci- 
entific studies  on  the  effects  of  the  sub- 
stances in  question. 

TOXIC  TORTS— TYPE  THREE 

The  most  vexatious  toxic  torts  are  found 
in  suits  seeking  damages  for  injuries  from 
exposure  to  hazardous  waste  sites.  These 
situations  can  be  compared  with  the  radi- 
ation case  in  terms  of  causal  indetermin- 
acy—but they  have  their  own  additional  dif- 
ficulties, including: 

Uncertainty  as  to  the  identity  or  solvency 
of  potential  defendants. 

Uncertainty  as  to  the  identity,  number 
and  characteristics  of  hazardous  substances 
involved. 

Uncertainty  as  to  the  potential  synergistic 
effects  of  various  hazardous  substances 
acting  together. 

The  possibility  that  a  release  may  have 
triggered  an  immune  system  disorder,  caus- 
ing the  victim  to  fall  prey  to  diseases  nor- 
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mally  unrelated  to  exposure  to  the  specific 
substances  in  question. 

The  inability  of  the  legal  system  to  judge 
which  of  several  hazardous  substances  can 
be  considered  the  cause  of  injury  to  any  in- 
dividual. 

Uncertainty  as  to  the  link  between  a  spe- 
cific defendant  and  the  substance  alleged  to 
have  harmed  a  plaintiff. 

Uncertainty  as  to  the  duration  and  path- 
ways of  exposure  in  individual  cases. 

Lack  of  cooperation  from  defendants  and 
potential  third-party  defendants  fearful  of 
their  liability  under  a  strict,  joint  and  sever- 
al liability  standard. 

Ambiguity  about  the  extent  that  a  group 
alleging  injury  has  "accepted"  the  risk  of 
injury. 

This  type  of  toxic  tort  has  been  the  sub- 
ject of  great  public  and  political  attention, 
stemming  largely  from  the  Love  Canal  situ- 
ation immediately  preceding  the  passage  of 
the  Comprehensive  Environmental  Re- 
sponse, Compensation  and  Liability  Act  of 
1980  (CERCLA,  also  known  as  "Super- 
fund"). 

Some  partisans  of  increased  compensation 
for  alleged  victims  of  this  type  of  exposure 
have  come  to  realize  that  significant  alter- 
ations in  tort  law  would  be  required  to  over- 
come the  problem  of  causation.  As  a  result, 
some  legislation  has  proposed,  along  the 
lines  of  the  Allen  case,  but  the  burden  of 
proof  as  to  causation  shift  to  the  defendant 
after  a  threshold  showing  of  exposure  by 
the  plaintiff.  These  proposals  implicitly  ac- 
knowledge the  causation  question,  but 
merely  shift  what  is  now  an  untenable 
burden  for  plaintiffs,  believing  that  the 
burden  is  better  left  with  business  enter- 
prises which,  presumably,  have  greater  fi- 
nancial resources. 

Legislation  has  also  sought  to  change  the 
Federal  Rules  of  Evidence  to  allow  the  in- 
troduction of  medical  studies  that  are  not 
admissible  under  present  limitations.  Others 
would  also  create,  along  with  a  federal  tort, 
a  federal  statute  of  limitations  that  goes 
beyond  the  discovery  rules  of  most  states, 
with  an.  entirely  malleable  standard  tolled 
not  merely  by  the  discovery  of  the  disease 
but  also  by  its  connection  with  the  hazard- 
ous substance. 

Some  proposals  would  institute  an  alter- 
native administrative  system,  which  might 
be  used  in  lieu  of  tort  remedies,  and  would 
attempt  to  deal  with  proof  of  causation 
through  presumptions.  The  problem  is  that 
any  presumptions  and  criteria  for  eligibility 
can  be  adjusted,  as  in  the  "Black  Lung" 
compensation  program,  leading  to  widely 
varying  results.  St»,  the  fundamental  ques- 
Hn  of  cassation  in  a  legal  sense  is  not  dealt 
with,  and  under-  or  overcompensation  re- 
mains ail  but  unavoidable. 

These  proposals  also  have  significant  im- 
plications for  related  avenues  of  compensa- 
tion (especially  pubHe  and  private  medical 
insurance),  and  tor  government  retoiatOTy 
policy  <a»  m  proposals  that  a  regulatory 


agency  such  as  the  EPA  also  be  responsible 
for  administering  a  compensation  program 
related  to  the  very  issues  on  which  it  makes 
regulatory  decisions).  These  implications 
combine  with  the  matter  of  societal  fair- 
ness—that similarly  situated  people  will  be 
treated  differently— to  render  such  ap- 
proaches undesirable. 

CONCLUSIONS 

The  fundamental  problem  underlying  the 
compensation  conundrum  is  that  legal  re- 
quirements of  causation  are  not  consonant 
with  scientific  information  about  long-term 
health  effects  from  toxic  exposures.  Remov- 
ing procedural  barriers  to  tort  recovery  is 
insignificant  in  the  face  of  the  fundamental 
question  of  causation.  "Reforms"  that 
would  shift  an  impossible  burden  of  proof  to 
one  side  or  another  merely  avoid  the  issue. 

In  the  end,  the  most  promising  route  may 
be  to  abandon  modes  of  compensation  that 
require  a  legal  standard  of  causation.  That 
implies  that  the  tort  system  may  not  be 
suited  to  all  toxic  torts,  at  least  where  negli- 
gence is  not  alleged.  But  any  substitute 
should  attempt  to  meet  the  goals  of  tort 
law.  In  this  regard,  we  already  have  experi- 
ence with  some  alternative  mechanisms, 
ranging  from  the  Black  Lung,  program  to 
workers'  compensation. 

The  most  promising  alternative,  Which 
would  supplement  rather  than  supplant  the 
tort  system,  may  be  an  insurance  mecha- 
nism—perhaps a  national  program  of  sec- 
ondary catastrophic  medical  insurance  like 
those  now  available  in  several  states.  But  if 
such  a  road  is  taken,  financing  should  be  de- 
rived from  the  risk -creating  elements  in  so- 
ciety that  would  otherwise  face  greater  tort 
liability.  This  might  be  accomplished  by  im- 
posing fees  on  risk  producers,  using  data  on 
comparative  risk  derived  from  quantitative 
risk  assessment 

It  is  important  to  emphasize,  however, 
that  any  such  effort  should  be  aimed  at  the 
larger  social  need  to  compensate  to  injuries 
arising  out  of  unanticipated  and  involuntary 
exposure  to  risk.  The  piecemeal  approach- 
one  regime  for  CERCLA  sites,  another  for 
radiation,  still  another  for  vaccine-related 
injury,  and  so  forth— is  unacceptable.  The 
ultimate  question  is  one  of  fairness:  access 
to  compensation  for  these  harms  should  be 
based  on  need,  not  on  factors  such  as  one's 
"good  fortune"  in  contracting  an  illness  as 
part  of  a  group  that  is  politically  compelling 
or  momentarily  notorious. 

The  PRESIDING  OFFICER.  Who 
yields  time? 

Mr.  ROTH.  Mr.  President,  how 
much  time  have  I  remaining? 

The  PRESIDING  OFFICER.  Two 
minute* 

Mr.  ROTH.  I  yield  the  remainder  of 
my  time  to  the  distinguished  Senator 
from  Louisiana. 

Mr.  LONG.  Mr.  Fiesidfcut,  with  the 
measure  before  tu  we  are  undertaking 
to  finance  an  enormously  expensive 
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program.  The  expense  of  this  program 
for  cleaning  up  toxic  waste  over  time 
may  be  thought  of  as  somewhere  be- 
tween $40  and  $100  billion. 

Just  looking  at  the  situation  in  Lou- 
isiana, that  estimate  may  very  well 
prove  to  be  a  conservative  figure.  For 
example,  there  are  very  few  toxic 
waste  sites  in  Louisiana  that  have 
been  put  on  the  list  because  they  are 
not  in  populated  areas.  If  they  used 
the  same  standards  that  they  are 
using  in  New  Jersey,  where  they  are 
heavily  populated,  you  would  think 
that  almost  the  entire  State  of  Louisi- 
ana would  be  eligible  for  toxic  waste 
aid.  Louisiana  has  one  oil  well  drilled 
for  every  square  kilometer  or  roughly 
two  wells  drilled  for  every  square  mile, 
though  they  are  not  all  successful. 

The  Toxic  Waste  Cleanup  Program 
might  well  cost  $200  or  $300  billion, 
for  all  we  know.  We  are  just  getting 
into  it  to  see  what  it  will  cost  us.  No 
one  knows  how  much  it  will  cost. 

As  far  as  the  Victim  Assistance  Pro- 
gram is  concerned,  it  is  being  offered 
as  an  experimental  program.  But  if  it 
were  to  be  put  into  effect  nationwide, 
I  believe  this  thing  could  well  cost 
hundreds  of  billions  of  dollars.  If  you 
just  think  of  where  we  have  gone  in 
other  similar  programs,  you  can  get 
some  idea  of  what  might  happen.  In 
the  Black  Lung  Program,  we  must  be 
paying  10  times  what  some  thought  we 
should  have  been  paying— for  example 
by  paying  benefits  on  the  assumption 
that  a  person  died  from  black  lung 
when  in  fact  a  rock  dropped  on  his 
head  and  crushed  his  skulL 

In  the  Disability  Insurance  Program, 
the  cost  rapidly  rose  to  exceed  the  es- 
timates about  4  to  1  when  we  were 
able  to  put  the  lid  on.  The  cost  was  es- 
timated to  be  eight  times  what  the 
original  estimate  was  before  we  man- 
aged to  get  the  thing  under  some  con- 
trol. 

It  is  far  better  to  try  to  fund  the 
Toxic  Waste  Cleanup  Program  as  we 
are  doing  now  and  see  what  this  will 
cost  before  we  embark  on  a  new 
Victim  Assistance  Program  with  what 
could  be  untold  costs.  There  is  no  way 
one  can  estimate  what  the  cost  of  this 
new  program  could  be.  I  suggest  that 
we  fund  these  spending  programs  one 
at  a  time,  and  drop  the  Victim  Assist- 
ance Program. 

The  PRESIDING  OFFICER.  Who 
yields  time? 

Mr.  MITCHELL.  Mr.  President,  I 
yield  myself  the  remainder  of  time  in 


behalf  of  the  opponents  of  this 
amendment. 

Mr.  President,  I  think,  ft  is  fitting 
that  we  have  had  these  dosing  re- 
marks. We  have  had  a  series  of  state- 
ments in  which  every  argument  in 
favor  of  Senator  Roth  and  his  provi- 
sion has  not  been  directed  at.  the  pro- 
vision but  at  other  things.  We  have 
had  estimates  that  have  increased 
almost  by  the  minute  as  to  the  poten- 
tial cost  and  we  now  hear  $200  billion 
to  $300  billion,  a  $157  billion  increase 
by  the  opponents  just  since  yesterday. 
I  shudder  to  think  what  the  estimate 
of  the  cast  would  be  if  this  debate 
went  on  for  a  few  more  hours  or  an- 
other day.  The  fact  is  that  under  this 
bill  there  will  be  a  maximum  spent  of 
$30  million  for  3  years  and  not  I  cent 
more  spent,  not  1  cent  more. 

Not  1  cent  more,  notwithstanding 
these  claims. 

Secondly,  this  is  not  an  entitlement 
program,  this  is  not  a  national  health 
insurance  program,  this  is  not  a  black 
lung  program.  The  fact  is,  if  some  of 
these  other  programs  had  a  limited 
test  program  such  as  this  one,  perhaps 
they  would  not  be  experiencing  the 
difficulties  that  the  opponents  of  this 
provision  now  attribute  to  them.  This 
is  a  cautious,  limited-in-scope,  limited- 
in-time,  limited-in-funding  effort  to 
learn  whether  or  not  there  is  indeed  a 
nationwide  problem  and,  if  so,  how  it 
could  be  dealt  with  in  an  effective,  re- 
sponsible manner. 

Those  who  now  say  kill  this  provi- 
sion are,  in  effect,  saying  do  nothing. 
Those  of  us  who  want  to  proceed  are 
saying,  let  us  develop  the  information 
in  a  sensible  way,  and  limited  way,  so 
that  in  the  future,  we  can  make  a 
judgment  based  on  rational  informa- 
tion, not  on  speculation,  hyperbole, 
and  wild  exaggeration  as  to  what  this 
may  or  may  not  cost. 

Mr.  President,  I  urge  the  Members 
of  the  Senate  to  look  at  the  provisions 
of  this  bilL  look  at  the  program.  Do 
not  look  at  the  other  things  that  have 
been  referred  to  here  today. 

The  PRESIDING  OFFICER.  All 
time  has  expired. 

Mr.  ROTH.  Mr.  President,  I  ask  for 
the  yeas  and  nays. 

The  PRESIDING  OFFICER.  Is 
there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 
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The  PRESHJIFia  OFFICER.  The 
desk  will  caLT  the  rolL 

Tha  tm&tauA  legislative  clerk  pro- 
ceeded  to  call  the  roH. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  he  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered!. 

The  question  is  on  agreeing  to  the 
amendment  of  the  Senator  from  Dela- 
ware. The  yeas  and  nays  having  been 
ordered,  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called 
therolL 

Mr.  SIMPSON.  I  announce  that  the 
Senator  from  North  Dakota  [Mr.  An- 
drews] and  the  Senator  from  North 
Carolina  [Mr.  East]  are  necessarily 
absent. 

Mr.  CRANSTON.  I  announce  that 
the  Senator  from  Oklahoma  [Mr. 
Boren],  the  Senator  from  New  York 
[Mr.  Moynihan],  and  the  Senator 
from  Mississippi  [Mr.  Steknis]  are 
necessarily  absent. 

I  also  announce  thai  the  Senator 
from  Montana  [Mr.  Bttucus]  is  absent 
because  of  a  death  in  the  farafiy. 

I  further  announce  that,  if  present 
and  voting,  the  Senator  from  Montana 
[Mr.  Baucus]  would  vote  "nay." 

The  PRESIDING  OFFICER.  Are 
there  any  other  Senators  in  the  Cham 
ber  desiring  to  vote? 

The  result  was  announced— yeas  49, 
nays  45— as  follows: 

[Rollcaii  Vote  No.  193  Leg.) 
YEAS-49 


Dixon  Lautenberg  S*9ft?r 

Dodd  Leahy  Simon 

Durenberger  Levin  Specter 

Eagleton  Mathias  Stafford 


NOT  VOTING-6 


Abdnor 

Hatfield 

Nunn 

Armstrong 

Hawkins 

Pressler 

Bentsen 

Hecht 

Quayle 

Bingaman 

.HeOin 

Roth 

Boschwitz 

Helms 

Rudman 

Cochran 

Hollings 

Simpson 

Danforth 

Johnston 

Stevens 

Denton 

Kassebaum 

Symms 

Dole 

Kasten 

Thurmond 

Domenici 

Laxalt 

Trible 

Evans 

Long 

Wallop 

Garn 

Lugar 

Warner 

Glenn 

Mattingly 

Weicker 

Goldwater 

McClure 

Wilson 

Gorton 

McConnell 

Zorinsky 

Gramm 

Murkowski 

Grassley 

Nickles 
NAYS-45 

Biden 

Exon 

Matsunaga 

Bradley 

Ford 

Melcher 

Bumpers 

Gore 

Metzenbaum 

Burdick 

Harkin 

Mitchell 

Byrd 

Hart 

Packwood 

Chafee 

Hatch 

"Pell 

Chiles 

Heinz 

Proxmire 

Cohen 

Humphrey 

Pryor 

Cranston 

Inouye 

Riegle 

D'Amato 

Kennedy 

Rockefeller 

DeConcini 

Kerry 

Sarbanes 

Andrews 
Baucus 


Boren 

East 


Moynihan 

Stennis 


So  the  amendment  (No.  674)  was 
agreed  to. 

Mr.  ROTH.  Mr.  President,  I  move  to 
reconsider  the  vote  by  which  the 
amendment  was  agreed  to. 

Mr.  STEVENS.  I  move  to  lay  that 
motion  on  the  table. 

Mr.  MELCHER.  Mr.  President,  I 
wish  to  announce  that  my  colleague, 
Mr.  Baucus,  is  not  in  attendance  at 
today's  session  due  to  the  death  of  his 
grandmother,  Mrs.  Louise  Baucus. 
amendment  no:  eeo 

Mr.  DOMENICI.  Mr.  President,  on 
behalf  of  myself,  Senator  Simpson, 
and  Senator  Bentsen,  I  send  an 
amendment  to  the  desk  and  ask  for  its 
immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  New  Mexico  [Mr.  Do- 
menici). for  himself,  Mr.  Simpson,  and  Mr. 
Bentsen,  proposes  an  amendment  numbered 
680. 

Mr.  DOMENICI.  Mr.  President,  I 
ask  unanimous  consent  that  further 
reading  of  the  amendment  be  dis- 
pensed with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  reads  as  follows: 

On  page  87,  after  line  26,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

DE  MINIMIS  CONTRIBUTOR  SETTLEMENT 
PROVISIONS 

Sec  .  Section  106  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  if  further  amended 
by  adding  the  following  new  subsection: 

"(d)  The  President  shall  consider,  but  may 
accept  or  reject,  good-faith  offers  of  settle- 
ment under  this  section  or  section  107  from 
any  person  potentially  liable  under  such 
sections,  and  in  the  discretion  of  the  Presi- 
dent is  authorized  to  accept  such  offers  if 
the  offer  does  not  constitute  a  substantial 
portion  of  the  costs  of  response,  If — 

"(1)  the  amount  of  the  hazardous  sub- 
stances contributed  to  the  release  by  the 
party  making  the  offer,  and 

"(2)  the  toxic  or  other  hazardous  effects 
of  the  substances  contributed  to  the  release 
by  the  party  making  the  offer  are  minimal 
in  comparison  with  contributions  to  the  re- 
lease by  other  potentially  responsible  par- 
ties. For  the  purposes  of  this  subsection,  a 
good  faith  offer  is  one  which  is  reasonable 
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based  on  the  objective  evidence.  Not  later 
than  March  1, 1986,  the  President  shall  pub- 
lish guidance  documents  defining  what 
would  constitute  de  minimis  contributions 
under  this  section. 

On  page  87,  after  line  26,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 


FUNDING 

Sec.  .  Section  106  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  is  amended  by 
adding  the  following  new  subsection: 

"(C)  The  President  may  use  monies  from 
the  Fund  to  pay  for  that  portion  of  the  re- 
sponse costs  (or  of  a  remedy  to  be  per- 
formed jointly  with  responsible  parties) 
which  is  attributable  to  the  contribution  of 
hazardous  substances  from  parties  who  are 
determined  by  the  President,  on  the  record, 
to  be  unknown  or  insolvent,  or  similarly  un- 
available.". 

On  page  87,  after  line  26,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

RELEASES  FROM  LIABILITY 

Sec.  .  Section.  106  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  is  amended  by 
adding  the  following  new  subsection: 

"(e)(1)  The  President  may  provide  any 
person  with  a  covenant  not  to  sue  concern- 
ing any  future  liability  under  this  Act  re- 
sulting from  a  future  release  or  threatened 
release  of  hazardous  substances  addresssed 
by  a  remedial  action,  whether  that  action  is 
onsite  or  of fsite.  if  this  covenant  not  to  sue 
would  expedite  response  action  consistent 
with  the  National  Contingency  Plan  under 
section  105  of  this  Act,  and— 

"(A)  the  person  is  full  compliance  with  an 
administrative  order  or  consent  decree 
under  this  section  for  response  to  the  re- 
lease or  threatened  release  of  hazardous 
substances,  and 

"(B)  this  response  action  has  been  ap- 
proved by  the  President. 

"(2)(A)  In  assessing  the  appropriateness 
of  a  covenant  not  to  sue,  the  President  shall 
consider  whether  the  covenant  is  in  the 
public  interest,  taking  into  account  whether 
the  cleanup  will  be  done,  in  whole  or  in  sig- 
nificant part,  by  the  responsible  parties 
themselves.  To  the  extent  that  private  par- 
ties perform  the  cleanup  and  are  in  full 
compliance  with  an  administrative  order  or 
consent  decree  approved  by  the  President, 
such  parties  shall  receive  a  more  expansive 
covenant  not  to  sue  than  if  the  cleanup 
were  perfoi-med  entirely  by  the  Govern- 
ment. However,  this  section  is  not  intended 
to  limit  the  President's  discretion  in  settling 
with  de  minimis  contributors  under  subsec- 
tion (d)  of  this  section. 

"(B)  Factors  to  be  taken  into  account  in 
the  President's  consideration  of  the  public 
interest  under  this  subsection  include,  but 
are  not  limited  to.  the  following: 

"(i)  the  effectiveness  and  reliability  of  the 
remedy,  in  light  of  the  other  alternative 


remedies  considered  for  the  facility: 

"(ii)  the  nature  of  the  risks  remaining  at 
the  facility  after  completion  of  the  remedy: 

"(iii)  the  extent  to  which  performance 
standards  are  included  in  the  order  of 
decree; 

"(iv)  the  extent  to  which  the  response 
action  provides  a  complete  remedy  for  the 
facility,  including  the  elimination  of  the 
hazardous  nature  of  the  substances  at  the 
facility;  and 

"(v)  whether  the  Fund  or  other  sources  of 
funding,  including  other  responsible  parties, 
would  be  available  for  any  additional  re- 
sponse actions  that  may  become  necessary 
for  the  facility. 

"(3)  In  the  case  of  remedial  actions  under- 
taken jointly  by  the  President  and  responsi- 
ble parties,  any  governmental  entity  taking 
part  in  such  remedial  action  shall  be  subject 
to  future  liability  as  a  private  responsible 
party.  Any  future  response  actions  arising 
at  the  same  facility,  and  which  give  rise  to 
further  liability,  shall  obligate  the  Fund  to 
the  extent  of  the  obligation  of  the  President 
under  the  earlier  remedial  action  responsi- 
bility. The  President's  contribution  to  such 
future  response  actions  may  be  made 
through  Fund  expenditures  or  through  pay- 
ment, following  settlement  or  enforcement 
action,  by  parties  who  were  not  signatories 
to  the  original  agreement. 

"(4)  The  President  is  authorized  to  in- 
clude any  provision  allowing  future  enforce- 
ment action  under  this  section  or  section 
107  that  in  the  discretion  of  the  President  is 
necessary  and  appropriate  to  assure  protec- 
tion of  public  health,  welfare,  and  the  envi- 
ronment. 

"(5)  In  the  case  of  any  person  to  whom 
the  President  is  authorized  under  para- 
graph (1)  of  this  subsection  to  provide  a  cov- 
enant not  to  sue,  for  the  portion  of  remedial 
action— 

"(A)  which  involves  the  transport  and 
secure  disposition  offsite  of  hazardous  sub- 
stances in  a  facility  meeting  the  require- 
ments of  sections  3004(c),  (d),  (e),  (f),  (g), 
(m),  (o).  (p),  (u).  and  (v)  and  3005(c)  of  the 
Solid  Waste  Disposal  Act,  where  the  Presi- 
dent has  rejected  a  proposed  remedial 
action  that  is  consistent  with  the  National 
Contingency  Plan  that  does  not  include 
such  offsite  disposition  and  has  thereafter 
required  offsite  disposition;  or 

"(B)  which  involves  the  treatment  of  haz- 
ardous substances  so  as  to  destroy,  eliminate 
or  permanently  immobilize  the  hazardous 
constituents  of  such  substances,  such  that 
in  the  judgment  of  the  President  the  sub- 
stances no  longer  present  any  current  or 
currently  foreseeable  future  significant  risk 
to  public  health,  welfare  or  the  environ- 
ment, no  byproduct  of  the  treatment  or  de- 
struction process  presents  any  significant 
hazard  to  public  health,  welfare  or  environ- 
ment, and  all  byproducts  are  themselves 
treated,  destroyed,  or  contained  in  a  manner 
which  assures  that,  such  byproducts  do  not 
present  any  current  or  currently  foreseeable 
future  significant  risk  to  public  health,  wel- 
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fare  or  the  environment, 
the  President  shall  provide  such  person 
with  a  covenant  not  to  sue  with  respect  to 
future  liability  under  this  Act  for  a  future 
release  or  threatened  release  of  hazardous 
substances  from  such  facility,  and  a  person 
provided  such  covenant  not  to  sue  shall  not 
be  liable  under  section  106  or  107  with  re- 
spect to  such  release  or  threatened  release 
at  any  future  time.  The  President  is  author- 
ized to  include  in  such  covenant  not  to  sue  a 
provision  allowing  future  enforcement 
action  under  this  section  or  section  107,  in 
the  case  of  any  fraud  or  misrepresentation 
by  such  person. 

"(6)  Any  covenant  not  to  sue  provided  by 
the  President  under  this  subsection  shall  be 

effective  only  when  approved  by  a  Federal 
District  Court,  upon  the  application  of  the 
President,  after  consideration  of  the  condi- 
tions and  factors  specified  in  this  subsec- 
tion.". 

On  page  84,  after  line  14,  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing subsections  accordingly: 

EXPEDITED  REMEDIAL  ACTION  AGREEMENT 
PROCEDURES 

Sec.  .  Section  104  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Liability  Act  of  1980  is  amended  by 
adding  the  following  new  subsection: 

"(  )(1)  The  President  may  enter  into 
agreements  pursuant  to  this  subsection  for 
the  purpose  of  expediting  remedial  action 
with  respect  to  a  release  or  threatened  re- 
lease of  a  hazardous  substance,  in  cases  in- 
volving more  than  one  potentially  responsi- 
ble party.  As  a  matter  of  public  policy,  the 
President  shall  act  to  facilitate  agreements 
under  this  Act,  in  order  to  protect  human 
health  and  the  environment  by  facilitating 
remedial  action  and  to  minimize  litigation 
under  this  Act. 

"(2)(A)  At  a  date  not  later  than  that  of 
the  completion  of  the  Remedial  Investiga- 
tion and  Feasibility  Study,  the  President 
shall  provide  all  persons  who  are  potentially 
responsible  for  a  release  or  a  threatened  re- 
lease: 

"(i)  the  identity  of  any  other  potentially 
responsible  parties  who  have  been  identified 
and  served  with  notice  of  potential  liability; 

"(ii)  a  Nonbinding  Preliminary  Allocation 
of  Responsibility  among  all  identifiable  po- 
tentially responsible  persons  at  a  facility,  in- 
cluding those  parties  which  may  be  un- 
known, insolvent,  or  similarly  unavailable. 
The  allocation  shall  be  based  on  the  Presi- 
dent's estimated  and  ranking  of  the  volu- 
metric contributions  by  such  potentially  re- 
sponsible persons,  and  such  additional  fac- 
tors, including,  but  not  limited  to,  toxicity 
and  mobility  of  the  identified  hazardous 
substances,  as  in  the  discretion  of  the  Presi- 
dent may  be  relevant  to  the  preparation  of 
such  allocation; 

"(iii)  public  information  regarding  success- 
ful agreements  involving  other  facilities,  as 
compiled  beginning  no  later  than  January  1, 
1987,  and  updated  on  a  quarterly  basis 
thereafter:  and 


"(iv)  any  other  technical  or  scientific  in- 
formation, not  otherwise  privileged  or  attor- 
ney work  product,  which  the  President  will 
untilize  in  determining  whether  to  accept  or 
reject  an  agreement  offer  under  this  sec- 
tion. 

"(B)  The  information  required  by  this 
paragraph  (other  than  subparagraph 
(A)(ti))  shall  be  available  in  advance  of  such 
notice  upon  the  request  of  a  potentially  re- 
sponsible person  in  accordance  with  proce- 
dures established  by  the  President. 

"(C)  The  provision  of  subsection  (e)  of, 
this  section  regarding  protection  of  confi- 
dential information  shall  apply  to  informa- 
tion subject  to  distribution  under  this  para- 
graph. 

"(3)(A)  The  procedures  of  this  subsection 
shall  apply  to  each  case  of  remedial  action 
with  respect  to  a  release  or  threatened  re- 
lease of  a  hazardous  substance  involving 
more  than  one  potentially  responsibly 
party,  unless  in  the  discretion  of  the  Presi- 
dent use  of  these  procedures  is  inappropri- 
ate because: 

"(i)  sufficient  information  to  effectively 
use  these  procedures  is  not  available; 

"(ii)  there  is  an  urgent  need  for  response 
and  enforcement  action  that  could  not  be 
met  if  these  procedures  were  used: 

"(iii)  the  number  of  responsible  parties 
who  arc  not  de  minimis  is  so  small  that  use 
of  the  procedures  would  not  expedite  settle- 
ment; or 

"(iv)  an  equitable  settlement  could  be 
more  expeditiously  or  effectively  achieved 
through  other  settlement  or  other  alterna- 
tive dispute  resolution  procedures. 

"(B)  If  the  President  declines  under  this 
paragraph  to  use  the  procedures  set  forth  in 
this  subsection,  the  President  shall  notify 
potentially  responsible  parties  at  the  facili- 
ty of  such  decision  and  the  reasons  why  use 
of  such  procedures  is  inappropriate. 

"(4)  The  President  may  not  commence  a 
remedial  action  under  this  section  or  take 
any  action  under  section  106  until  180  days 
(or  90  days  where  the  facility  involves  9  or 
fewer  potentially  responsible  parties)  after 
providing  notice  of  an  intent  to  engage  in 
the  p.-ocedures  under  this  subsection.  Ad- 
vance disclosure  of  information  upon  the  re- 
quest of  a  potentially  responsible  party 
under  paragraph  (2KB)  shall  not  commence 
the  180-day  period  (or  90  days  where  the  fa- 
cility involves  9  or  fewer  potentially  respon- 
sible parties). 

"(B)  Nothing  in  this  subsection  shall  limit 
the  President's  authority  to  undertake  re- 
sponse action  regarding  a  significant  threat 
to  public  health  or  the  environment  within 
the  negotiation  period.  The  President  may 
also  commence  any  additional  studies  or  in- 
vestigations authorized  under  subsection  (b) 
of  this  section,  including  remedial  design, 
during  the  negotiation  period. 

"(5)  To  collect  information  necessary  or 
appropriate  for  performing  the  allocation 
under  paragraph  (2)(A)  of  this  subsection, 
the  President  may  be  subpoena  require  the 
attendance  and  testimony  of  witnesses  and 
the   production   of   reports,   papers,   docu- 
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merits,  answers  to  questions,  and  other  in- 
formation that  the  President  deems  neces- 
sary. Witnesses  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States.  In  the  event  of 
contumacy,  failure  or  refusal  of  any  person 
to  obey  any  such  subpoena,  any  district 
court  of  the  United  States  in  which  venue  is 
proper  shall  have  jurisdiction  to  order  ahy 
such  person  to  comply  with  such  subpoena. 
Any  failure  to  obey  such  an  order  of  the 
court  is  punishable  by  the  court  as  a  con- 
tempt thereof . 

"(6)  The  persons  with  who  the  President 
reaches  agreement  under  this  subsection 
shall  undertake  or  finance  the  remedial 
action  and  all  previous  costs  of  response,  in- 
cluding operation  and  maintenance,  or  a  dis- 
crete part  of  such  remedial  action,  as  pro- 
vided by  the  agreement. 

"(7XA)  The  persons  receiving  notice  under 
paragraph  (2)  of  this  subsection  shall  have 
90  days  (or  45  days  in  cases  involving  9  or 
fewer  potentially  responsible  parties)  to 
make  a  proposal  to  the  President  for  under- 
taking or  financing  the  remedial  action.  In 
extraordinary  cases,  the  President  may 
grant  a  thirty-day  extension  of  such  period. 

"(B)  Where  potentially  responsible  parties 
offer  to  provide  payment  or  the  undertak- 
ing of  remedial  action  exceeding  50  per 
centum  of  the  total  shares  as  estimated  by 
the  President  in  the  Nonbinding  Prelimi- 
nary Allocation  of  Responsibility,  and  such 
offer  provides  for  response  or  costs  of  re- 
sponse for  an  amount  equal  to  or  greater 
than  the  cumulative  total,  under  the  Non- 
binding  Preliminary  Allocation  of  Responsi- 
bility, of  the  potentially  responsible  persons 
making  the  offer,  such  an  offer  will  be  con- 
sidered to  be  in  "good  faith"  and  the  Feder- 
al district  court  in  the  district  in  which  the 
facility  is  located  may  order  the  President 
to  accept  the  offer. 

"(C)  The  President's  decision  to  reject  an 
offer  shall  not  be  subject  to  judicial  review, 
unless  such  offer  is  considered  good  faith 
under  this  paragraph.  Where  the  President 
rejects  an  offer  meeting  such  criteria,  such 
rejection  shall  be  in  writing  and  shall  be  re- 
viewable in  the  Federal  district  court  in  the 
district  in  which  the  facility  is  located.  In 
such  cases  the  President  shall  have  the 
burden  of  persuasion  to  establish  that  the 
rejection  was  not  unreasonable,  in  light  of 
additional  information  received  after  the 
completion  of  the  Nonbinding  Preliminary 
Allocation  of  Responsibility.  The  record  for 
such  appeal  shall  consist  of  the  written 
notice  of  rejection,  the  documents  and  evi- 
dence referred  to  therein,  all  comments  and 
evidence  submitted  by  others  in  response  to 
the  written  notice  of  rejection,  the  Presi- 
dent's rationale  for  rejection,  as  well  as  any 
information  of  which  the  court  may  take  ju- 
dicial notice. 

"(D)  Judicial  review  under  this  subsection 
shall  be  limited  to  the  President's  decision 
to  reject  the  good-faith  offer  and  shall  not 
include  any  other  issues  relating  to  the  se- 
lection or  scope  of  the  remedy,  the  compu- 


tation of  costs  associated  with  response 
action,  or  the  Nonbinding  Preliminary  Allo- 
cation of  Responsibility.  Remedial  actions 
shall  not  be  delayed  solely  because  of  such 
review. 

"(E)  Where  the  President's  decision  to 
reject  a  good  faith  offer  under  this  para- 
graph is  found  to  be  unreasonable,  the  Fund 
shall  be  liable  to  the  potentially  responsible 
persons  who  brought  suit,  for  any  legal  fees 
and  other  reasonable  costs  incurred  during 
such  judicial  review. 

"(F)  Where  the  good  faith  offer  of  poten- 
tially responsible  parties  would  include  the 
entire  share  of  cleanup  allocated  to  all  po- 
tentially responsible  parties  under  the  Non- 
binding  Preliminary  Allocation  of  Responsi- 
bility (other  than  the  shares  allocated  to 
unknown,  insolvent  or  similarly  unavailable 
parties  under  section  106),  such  offer,  if  ac- 
cepted, shall  be  granted  a  "bonus"  from  the 
Fund  representing  10  per  centum  of  the  cost 
of  response  action.  Such  bonus  shall  not  be 
available  in  the  case  of  facilities  where 
there  are  three  or  fewer  potentially  respon- 
sible parties. 

"(8)  If,  as  part  of  any  agreement,  the 
President  will  be,  carrying  out  remedial 
action  and  the  parties  will  be  paying 
amounts  to  the  President,  the  President 
may,  notwithstanding  any  other  provision 
of  law,  retain  and  use  such  funds  for  pur- 
poses of  carrying  out  the  agreement. 

"(9)  If  an  additional  responsible  party  is 
identified  during  the  negotiation  period  or 
after  an  agreement  has  been  entered  into 
under  this  subsection  concerning  a  release 
or  threatened  release,  the  President  may 
bring  the  additional  party  into  the  negotia- 
tion or  enter  into  a  separate  agreement  with 
such  party. 

"(10)  The  costs  incurred  by  the  President 
in  producing  the  Nonbinding  Preliminary 
Allocation  of  Responsibility  shall  be  reim- 
bursed by  the  potentially  responsible  par- 
ties whose  offer  is  accepted  by  the  President 
under  this  section.  Where  an  offer  under 
this  section  is  not  accepted,  such  costs  shall 
be  considered  costs  of  response. 

"(11)  The  Nonbinding  Preliminary  Alloca- 
tion of  Responsibility  shall  not  be  admissi- 
ble as  evidence  in  any  proceeding  under 
sectin  106  or  107  of  this  Act,  and  no  court 
shall  have  jurisdiction  to  review  the  Non- 
binding  Preliminary  Allocation  of  Responsi- 
bility in  any  action  under  section  106  or  107. 
The  Nonbinding  Preliminary  Allocation  of 
Responsibility  shall  not  constitute  an  appor- 
tionment or  other  statement  on  the  divisi- 
bility of  harm  or  causation. 

"(12XA)  If  a  good-faith  proposal  for  un- 
dertaking or  financing  a  remedial  action  has 
not  been  submitted  within-  90  days  (or  days 
in  cases  involving  9  or  fewer  potentially  re- 
sponsible parties)  of  the  provision  of  notice 
pursuant  to  this  subsection,  the  President 
may  thereafter  commence  a  remedial  action 
under  this  section  or  take  an  action  agasinst 
any  person  under  section  106  of  this  Act. 

"(B)  If  an  agreement  has  been  entered 
into  under  this  subsection,  the  President 
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may  take  any  action  under  section  106 
against  any  person  who  is  not  a  party  to  the 
agreement,  once  the  90-day  period  (or  45 
days  in  cases  involving  9  or  fewer  potential- 
ly responsible  parties)  for  submitting  a  pro- 
posal has  expired. 

"(13)  Whenever  the  President  has  entered 
into  an  agreement  lor  remedial  action  under 
this  subsection,  the  liability  under  this  Act 
of  each  party  to  the  agreement,  including 
any  future  liability  arising  from  the  release 
or  threatened  release  that  is  the  subject  of 
the  agreement,  shall  *e  limited  as  provided 
in  the  agreement. 

"(14)  Nothing  in  this  subsection  shall  be 
construed  to  affect: 

"(A)  the  liability  of  any  person  under  sec- 
tion 106  or  10T  with  respect  to  any  costs  or 
damages  which  are  not  included  in  the 
agreement;  or 

"(B)  the  authority  of  the  President  to 
maintain  an  action  under  section  106  or  107 
against  any  person  who  is  not  a  party  to  the 
agreement. 

"(15)  The  liability  of  any  party  to  an 
agreement  under  this  subsection  for  contri- 
bution shall  be  limited  as  provided  in  sec- 
tion 107(1X3). 

"116)  Whenever  the  President  enters  into 
an  agreement  under  this  subsection,  the 
agreement,  following  approval  by  the  Attor- 
ney General,  shall  be  entered  as  a  consent 
decree  under  section  106  of  this  Act.  Any 
party  failing  to  comply  with  an  agreement 
shall  be  liable  for  a  penalty  act  to  exceed 
$25,000  for  each  day  during  which  such  fail- 
ure continues.". 

On  page  101.  after  line  23.  insert  the  fol- 
lowing new  section  and  renumber  succeed- 
ing sections  accordingly: 

state  iisTCHXiis  catams 

Sec  .  Section  111  of  the  Comprehensive 
Environmental  Response,  Compensation, 
and  Uability  Act  of  ltto  is  amended  by 
adding  the  following  new  subsection: 

"<o)(D  Notwithstanding  any  other  provi- 
sion of  this  section,  the  President  Is  author- 
ised to  provide  up  to  $1  million  per  year  to 
each  State,  out  of  the  Fund,  to  be  matched 
by  an  equivalent  expenditure  by  such  State, 
up  to  a  cumulative  national  total  from  the 
Fund  of  $50  million  per  year,  for  State-ad 
ministered  and  designed  programs  for  the 
cleanup  and  stabilization  of  facilities  con- 
taminated by   releases  of  hazardous  sub- 


"(2)  The  following  conditions  shall  be  at- 
tached to  monies  provided  by  the  Fund  as 
State  Matching  Grants: 

"<A1  no  monies  may  be  expended  for  any 
hUgtfttasoetated  expenses; 

"<B>  there  shall  be  no  liability  of  the 
Fund  or  the  United  States  (including  third 
party  claims  of  any  type)  arising  from  such 
response  action; 

'XO  monies  expended  under  this  subsec- 
tion may  be  used  at  any  facility,  as  deter- 
mined by  the  State,  in  consultation  with  the 
President,  to  be  appropriate;  and 

*XD)  f acuities  selected  for  cleanup  with 
such  monies  shall  be  facilities  for  whlcTi 


there  is  no  reasonable  likelihood  of  recovery 
of  costs  under  existing  authority. 

"(3)  In  determining  whether  a  substance 
is  a  hazardous  substance,  pollutant  or  con- 
taminant for  purposes  of  this  subsection, 
the  exclusion  of  petroleum  under  the  last 
sentences  of  sections  101(14)  and  104(a)(2) 
shall  not  apply.". 

(Mr.  COCHRAN  assumed  the  chair.) 

Mr.  DOMENICI.  Mr.  President,  first 
I  wish  to  thank  the  managers  of  the 
bill  for  accepting  this  amendment.  In 
particular.  I  wish  to  thank  Senator 
Simpson,  my  prime  cosponsor,  for  all 
of  the  time  and  hours  he  and  his  staff 
have  spent  with  me  and  my  staff  in 
putting  this  amendment  together.  I 
also  wish  to  particularly  thank  Sena- 
tor Bentsen  for  his  help. 

Mr.  President,  this  is  an  amendment 
that  has  four  major  components,  and 
then  a  small  State  matching  grant 
program  of  $1  million  for  sites  that 
are  not  presently  covered.  But  the 
principal  thrust  of  this  amendment 
has  to  do  with  the  growing  concern 
that  some  of  us  have  that,  while  we 
keep  talking  about  cleaning  up  the 
sites,  the  pace  is  about  as  slow  as  any 
cleanup  process  we  have  ever  been  in- 
volved in. 

Under  Superfund,  only  six  sites  have 
been  fully  cleaned  up  of  the  850  on 
the  National  Priority  list.  Some  esti- 
mates claim  that  only  16  percent  of 
the  Superfund  dollars  are  going  to 
physical  cleanup  while  more  than  half 
is  going  to  administration  and  non- 
priority  sites.  At  some  sites,  transac- 
tion costs,  that  is  lawyers'  fees  and 
technical  studies  for  litigation,  are  lit- 
erally approaching  or  exceeding  the 
cleanup  costs. 

There  is  a  case  in  point  in  Kansas 
City  where  the  estimated  remedy  cost 
is  $10.5  to  $12.5  million,  while  the  liti- 
gation cost  is  estimated  at  $2.5  to  $3 
million  and  the  private  party  litigation 
cost  as  high  as  $30  million.  Clearly,  we 
are  going  to  have  situations  where  liti- 
gation is  going  to  be  the  only  ap- 
proach and  where  they  are  just  going 
to  have  to  fight  it  out. 

However,  everyone  should  know  that 
this  litigation  has  also  put  the  compa- 
nies that  are  liable,  both  retroactively 
and  in  the  future,  in  a  situation  where 
the  Insurance  Industry  is  starting  to 
decide  many  private  parties  should  not 
even  be  covered  any  longer.  There  is 
even  a  notion  that  many  of  these  com- 
panies in  the  future  will  not  be  able  to 
buy  liability  insurance.  The  liability 
standard  under  the  act  may  be  essen- 
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tial  oeterrent  for  unreasonable  compa- 
nies that  absolutely  do  not  choose  to 
be  reasonable  partners  In  this  cleanup. 
But  I  can  assure  you  it  also  acts  as  a 
very  major  deterrent  to  voluntary 
cleanup. 

So  what  we  have  tried  to  do  in  this 
amendment  is  to  refocus  the  intent  of 
the  program  back  on  cleaning  up  the 
sites  and  away  from  the  slow  and 
costly  litigation.  Senator  Simpson  and 
I  explored  a  number  of  possible  alter- 
natives to  try  to  turn  this  program 
around.  What  we  are  offering  is  a 
modest  proposal  to  try  to  encourage 
responsible  parties  to  come  to  the 
table  and  settle  with  EPA  and  get  on 
with  the  business  of  cleaning  up  the 
sites. 

Briefly,  the  amendment  which  we 
offer,  which  is  adding  on  to  EPA's  set- 
tlement policy— and,  incidentally,  is 
supported  by  the  Administrator  of 
EPA  in  its  final  form— would  do  the 
following:  on  orphan  shares,  it  pro- 
vides congressional  approval  to  an  ex- 
isting policy  to  have  the  fund  pay  for 
cleanup  of  shares  contributed  by  un- 
known, insolvent,  or  unavailable  par- 
ties. 

Second,  it  encourages  what  we  call 
de  minimis  settlement  offers.  By  that 
we  mean  it  encourages  the  Govern- 
ment to  settle  with  small  contributors 
without  full-blown  litigation. 

Third,  it  provides  some  possibility 
for  releasing  some  parties  from  liabil- 
ity oncevthey  have  done  everything 
that  can  be  done  and  have  paid  for  the 
cleanup  as  provided  in  this  amend- 
ment and  done  what  te  required  of 
them. 

In  essence,  it  provides  releases  from 
future  liability  to  parties  working  with 
EPA  who  perform  environmentally 
preferable  cleanups  on  their  own. 

Fourth,  it  expedites  remedial  action 
through  settlements  by  requiring 
EPA,  with  some  limited  specific  excep- 
tions, to  issue  nonbinding  prelminary 
allocations  of  responsibility.  This  allo- 
cation would  provide  a  basis  on  which 
the  parties  could  work  with  the  Gov- 
ernment to  share  information  and 
move  rapidly  toward  reasonable  settle- 
ment offers. 

Finally,  outside  the  area  of  settle- 
ment, as  I  indicated  in  my  opening  re 
marks,  the  amendment  would  provide 
$1  million  per  State  in  matching 
grants  for  cleanup  of  small  sites  not 
covered  under  the  Superfund. 

As  I  have  already  indicated,  develop- 


ment of  these  amendments  has  been  a 
very  difficult  Job  and  a  lot  of  people 
have  been  Involved— my  staff,  Senator 
Simpson's  staff,  Senator  Bentsen's 
staff ,  and  clearly  those  who  are  on  the 
majority  and  minority  staff  of  the 
committee  have  helped  us  with  the 
language. 

I  am  grateful  to  all  of  them,  and 
most  of  all  I  am  grateful  to  the  floor 
managers  who  have  indicated  their 
willingness  to  accept  this  amendment. 
My  conclusion  is  that  we  must  do 
something  to  expedite  the  primary 
purpose  of  this  Superfund  which  is  to 
get  these  sites  cleaned  up. 

I  am  convinced  that  without  some- 
thing like  this  as  I  have  described  it— 
which  lends  some  strong  impetus  to 
settlements  out  of  court,  identifying  li- 
ability in  a  preliminary  allocation 
among  those  that  are  liable,  taking 
care  of  orphan  shares  and  de  minimis 
contributors— there  is  a  real  chance,  if 
it  works  as  we  plan  it,  that  many  of 
these  sites  will  be  cleaned  up  because 
responsible  parties  will  gather  around 
the  table  and  settle  the  amounts  that 
are  owed  in  a  reasonable  manner,  far 
more  reasonably  than  what  is  going  to 
occur  in  the  drawn-out  litigation  that 
is  presently  before  the  courts  on  many 
of  these  cases. 

I  yield  the  floor  at  this  point. 

Mr.  BENTSEN  addressed  the  Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Texas. 

Mr.  BENTSEN.  Mr.  President,  let 
me  say  that  the  work  of  Senator  Do- 
mewici.  Senator  Simpson,  and  their 
staff  has  been  very  productive.  And  I 
am  most  appreciative  of  it.  Their  coop- 
eration has  been  shown  in  trying  to 
develop  a  compromise  to  see  if  we 
could  net»  settle  more,  of  these  waste 
site  clean  ups  instead  of  having  to  go 
through  litigation.  This  package  of 
amendments  attempts  to  provide  the 
President  with  a  set  of  tools  that  may 
be  used  to  facilitate  the  cleanup  of 
hazardous  waste  sites  through  private 
party  remedial  actions  that  are  protec- 
tive of  the  human  health  and  the  envi- 
ronment. It  offers  the  opportunity  to 
achieve  these  results  through  negotia- 
tion rather  than  through  litigation.  It 
offers  the  opportunity  to  use  Super- 
fund  fo*  site  cleanup  rather  than  for 
lawsuits. 

One  of  these  amendments  reiterates 
the  authority  of  the  Pr—Maat  to  me 
Superfund  to  pay  for  the  portion  of  a 


1242 


remedy  that  represents  the  contribu- 
tion from  parties  who  just  are  not 
available  or  who  are  bankrupt,  or  who 
cannot  be  found.  I  think  that  ability 
would  encourage  the  other  parties  to 
settle  rather  than  for  them  to  have  to 
pay  for  something  to  which  they  made 
no  contribution,  and  want  no  part  of. 

Another  amendment  provides  small 
contributors  with  the  opportunity  to 
settle  their  portion  of  a  site  separate- 
ly. While  such  settlements,  are  at  the 
discretion  of  the  President,  minimal 
contributors  can  make  good  faith 
offers  that  would  allow  them  to  pay 
their  appropriate  share  of  the  remedy 
and  then  they  would  be  removed  from 
the  litigation.  Removing  these  small 
contributors  allows  them  to  pay  a  fair 
share,  but  it  reduces  the  ability  of 
other— major— responsible  parties 

from  dragging  these  small  contribu- 
tors into  the  process  and  through  the 
lengthy  litigation  in  which,  in  many 
cases,  the  lawyers'  fees  could  exceed 
the  amount  of  responsibility. 

A  third  amendment  provides  the 
President  with  the  authority  to  re- 
lease parties  from  future  liability 
under  limited  conditions.  Mandatory 
release  is  provided  in  two  limited  cir- 
cumstances. The  first  situtation  arises 
when  the  President  requires  waste  to 
be  relocated  to  an  off-site  facility  in 
compliance  with  all  the  appropriate 
solid  waste  disposal  regulations  in- 
stead of  using  an  alternative  onsite  re- 
medial action.  The  second  situation 
arises  when,  in  the  judgement  of  the 
President,  a  remedy  essentially  de- 
stroys the  current  or  foreseeable 
future  risk  of  the-  site  or  negates  the 
future  risk  of  that  site.  These  are  lim- 
ited situations  well  within  the  control 
of  the  President.  But  this  provision 
with  the  Others-  caffc  facilitate  private- 
party  action. 

Mr.  President,  Senator  Domenici, 
Senator  Simpson,  the  chairman, 
myself,  and  several  others  and  their 
staffs  have  worked  long  and  hard.  I 
think  what  we  are  proposing  here  is  a 
reasonable,  practical  solution  to  these 
problems. 

Mr.  DOMENICI  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  New  Mexico. 

Mr.  DOMENICI.  I  am  most  appreci- 
ative of  the  remarks  of  the  distin- 
guished Senator  from  Texas.  Obvious- 
ly, he  has  shared  the  same  concerns 
that   some    of   us    had    as    we    went 


through  the  hearings  and  markup  on 
the  bill.  We  do  not  solve  all  of  the 
issues  and  delays— that  never  happens 
in  issues  as  complicated  and  profound 
as  this.  Clearly  we  hope  that  you  are 
correct  in  your  assessment  that  will 
have  an  expeditious  and  healthy 
effect  on  cleaning  up  which  is  the  pri- 
mary goal  of  superfund.  That  is  what 
we  want  to  happen. 

I  thank  you  for  your  comments. 

Mr.  SIMPSON  addressed  the  Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Wyoming. 

Mr.  SIMPSON.  Mr.  President,  it  has 
been  a  distinct  privilege  to  work  with 
Senator  Domenici  on  this  issue,  and 
with  Senator  Bentsen  and  Senator 
Stafford.  The  impetus  and  the  credit 
goes  to  Senator  Pete  Domenici  for  his 
dogged  pursuit  of  correcting  some- 
thing which  looked  to  us  like  a  form  of 
eternal  life.  That  was  litigating  and 
litigating  and  litigating  in  the  Super- 
fund.  Hopefully,  we  have  now  brought 
to  mortal  conclusion  litigating  to  that 
extent.  That  is  what  we  are  up  to.  It 
should  speed  the  process.  It  should 
reduce  transaction  costs,  and  attor- 
neys' fees.  The  issue  of  Superfund  has 
never  changed.  It  is*  clean  up  waste 
sites  and  make  those  who  did  it  pay 
for  it.  That  is  what  we  are  trying  to 
do.  We  get  diverted  occasionally.  But  I 
want  to  thank  the  chairman  of  the 
committee  for  his  patience  and  good 
humor  which  are  both  inexhaustible. 
He  has  been  more  than  helpful,  and, 
as  I  say,  Senator  Domenici  and  par- 
ticularly Senator  Bentsen— who  is  the 
ranking  member  of  the  committee  on 
which  I  serve  and  on  which  Senator 
Domenici  serves  and  which  has  always 
been  a  place  of  good  cooperation  and 
honest  discussion.  It  was  proven  so 
again  here  today. 

So  what  pleases  me  most  is  that  we 
bring  Superfund  back  into  the  real 
world,  by  promoting  settlements.  Let 
us  urge  companies  to  settle.  That  does 
not  mean  everything  is  a  sweetheart 
deal  and  everybody  putting  together  a 
slick  operation.  There  are  people  who 
try  to  do  the  right  thing  in  the  real 
\yorld.  Yet,  we  seem  to  legislate  in 
order  to  nail  those  who  do  not  want  to 
comply  with  CERCLA.  In  the  process, 
we  hit  a  lot  of  goods  guys  caught  hi 
the  moving  target. 

There  is  some  reason  to  question  the 
way  the  whole  program  is  operating, 
and  Senator  Domenici  and  I  consid- 
ered a  number  of  possible  avenues  of 
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reform.  Altar  wertlng  with  the  admin- 
istration, and  consulting  with  att  sides 
in  this  situation,  we  decided  to  offer  a 
package  of  reforms  that  address  the 
following  issues: 

Ffrst,  orphan  strares:  Oor  amend- 
ment provide  eongressionai  approval 
of  the  Administrator's  existing  discre- 
tion to  have  the  fund  pay  for  the 
cleanup  of  the  shares  contributed  by 
unknown,  insolvement  or  similarly  un- 
available parties,  such  as  various  gov- 
ernment entities  which  may  be 
immune  from  liability. 

Second,  de  minimis  settlement  provi- 
sions: To  encourage  the  Government 
to  settle  with  small  contributors  with- 
out resorting  to  full-blown  litigation. 

Third,  releases  from  liability:  Where 
parties,  working  with  the  EPA,  per- 
form environmentally  preferable 
cleanups  on  their  own>  they  will 
become  eligible  for  releases  from 
.future  liability  that  will  provide  great- 
er certainty  and  insurability. 

Fourth,  expedited  remedial  action 
agreement  .procedures:  The  Govern- 
ment will  henceforth  provide,  with 
specified  exceptions,  a  nonbinding  pre- 
liminary allocation  of  responsibility. 
This  allocation  would  provide  a  basis 
on  whicluparties  could  work  with  the 
Government  to  share  information  and 
move  more  rapidly  toward  reasonable 
settlement  offers. 

Fifth,  State  matching  grants:  We 
have  also  proposed  a  State  matching 
grant  for  innovative,  State-run  clean- 
up efforts  that  are  important,  but  gen- 
erally too  small  to  trigger  a  Superfund 
response.  The  program  would  allow 
the  fund  to  provide  $1  million  per 
State,  in  matching  grants,  but  none  of 
this  money  could  be  used  in  litigation 
expenses.  It  is  hoped  that,  in  addition 
to  spurring  State  cleanup  efforts,  that 
this  program  will  provide  innovative 
ideas  for  the  national  Superfund.  In 
addition,  this  money  will  be  available 
for  cleaning  op  leaking  underground 
storage  tanks. 

I  believe  that  the  Domenici-Simpson 
package  of  amendments  is  just  the  be- 
ginning. It  seems  likely,  if  not  certain, 
that  problems  with  cleanup  actions 
will  continue  to  be  documented— prob- 
lems with  insurance  and  liability  will 
continue  to  simmer— until  at  last  these" 
conditions  will  come  together  and  rise, 
boiling  to  the  surface  like  a  volcano. 
Maybe  then  Congress  can  really  im- 
prove the  Superfund  Program. 
Mr.     STAFFORD     addressed     the 


Chair. 

The  PRXSTDWC  OFFICER.  The 
Senator  'frten  Vermont. 

Mr.  STAFFORD.  Mr.  President,  as 
chairman  of  the  committee,  I  simply 
Want  to  express  my  appreciation  to 
the  personal  staff  for  the  three  Sena- 
tors who  have  been  so  deeply  involved 
in  working  out  this  compromise— Sen- 
ators BEm-SEN,  Domekict,  and  Simp- 
son—and  the  staff  of  the  committee 
who  have  Worked  with  them  on  both 
sides  of  the  aisle  to  bring  about  this 
compromise  which  we  can  all  accept. 

It  appears  to  this  Senator  that  when 
men  of  good  will  and  reasonableness 
get  together,  solutions  to  these  prob- 
lems, so  far  as  human  minds  can 
devise  them,  can  be  reached.  So  I  offer 
great  thanks  to  Senator  Bentsen,  Sen- 
ator Simpson,  and  Senator  Domznici. 

Mr.  DOMENICI.  Mr.  President,  I 
rise  to  offer  a  package  of  amendments 
on  behalf  of  myself,  Senator  Simpson 
and  Senator  Bentsen.  These  amend- 
ments are  intended  to  address  what  we 
consider  to  be  the  the  fundamental 
flaw  with  the  Superfund  law— the 
heavy  reliance  on  Government  clean- 
up and  litigation,  rather  than  private 
party  cleanup  following  settlement. 
Without  more  voluntary  private  party 
cleanup,  we  simply  cannot  expect  to 
address  all  of  the  hazardous  waste 
sites  that  have  been  identified  or  will 
be  identified  in  the  future— and  the 
public  health  will  not  be  protected  to 
the  highest  degree. 

In  the  past  5  years,  the  Environmen- 
tal Protection  Agency  [EPA],  has 
placed  or  proposed  850  hazardous 
waste  sites  on  the  National  Priority 
List  [NPL].  EPA  estimates  that  ulti- 
mately 2,000  out  of  a  possible  20,000 
sites  will  be  on  the  NPL.  However, 
other  agencies,  such  as  the  Congres- 
sional Office  of  Technology  Assess- 
ment, estimate  that  as  many  as  10,000 
toxic  waste  sites  will  require  Federal 
cleanup.  Even  though  EPA  has  initiat- 
ed 422  emergency  removal  actions, 
only  6  sites  have  been  fully  cleaned 
up.  The  National  Campaign  Against 
Toxic  Hazards,  a  citizens'  group  that 
studied  EPA's  record,  reports  that 
only  16  percent  of  the  funds  have  been 
spent  on  actual  physical  cleanup.  Less 
than  one  dollar  out  of  five  in  the  $1.6 
billion  of  Superfund  has  been  used  to 
clean  up  toxic  waste  sites— and  more 
than  half  of  the  fund  has  been  spent 
on  "administration  and  nonpriority 
sites." 
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This  slow  pace  is  the  direct  and  inev- 
itable result  of  the  reliance  given  by 
EPA  on  litigation  as  the  principal  tool 
for  cleanup.  EPA  is  forgoing  the  more 
expeditious  and  cost  efficient  options 
of  voluntary  cleanup  and  negotiated 
settlements,  and  instead  is  relying  on 
the  most  cumbersome  piece  of  regula- 
tory machinery  available:  the  Federal 
court  system. 

This  litigation  driven  policy  is  not 
only  adding  years  to  cleanup  as  cases 
crawl  through  the  Federal  courts,  but 
is  also  incurring  staggering  transaction 
costs. 

An  exhaustive  and  independent 
study  on  the  transaction  costs  con- 
ducted by  Putnam,  Hayes  &  Bartlett, 
Inc.,  a  reputable  economic  and  man- 
agement consultant  which  has  often 
advised  EPA,  estimates  that  the  total 
litigation  costs  for  1,800  NPL  sites 
would  range  from  $3.5  to  $6.4  billion,  a 
figure  corrsponding  to  25  percent  to  44 
percent  of  Superfund  funds  for  clean- 
up. EPA's  own  record  proves  the  fact 
that  the  Government's  strategy  con- 
flicts with  society's  objective  to 
remove  hazards  promptly  at  the  least 
cost. 

The  Conservation  Chemical  Co.  case 
in  Kansas  City  is  a  prominent  example 
of  excessive  litigation.  EPA  estimates 
an  expected  cost  of  remedy  between 
$10.5  million  and  $12.5  million.  Gov- 
ernment litigation  costs  could  be  be- 
tween $2.5  and  $3  million  while  the 
private  party  litigation  costs  could  be 
as  high  as  $30  million. 

Along  with  the  need  for  expeditious 
cleanup  is  the  concern  for  fairness.  In 
1980,  it  "was  hoped  that  an  expansive 
liability  standard,  combined  with  ret- 
roactive liability,  would  encourage 
waste  generators  to  remedy  hazards 
created  in  the  past,  as  well  as  discour- 
age them  from  creating  new  hazards. 
Certainly  the  Government  could  not 
have  wielded  a  more  powerful  or  ex- 
traordinary legal  tool.  Nonetheless,  ex- 
perience has  shown  that  the  use  of 
this  extraordinary  legal  standard  has 
seriously  impeded  expedited  voluntary 
cleanup.  Private  parties,  including 
small  contributors,  could  face  liability 
for  an  entire  cleanup,  including  that 
portion  related  to  lawful  disposition 
before  Superfund  became  law.  Who 
can  blame  parties  for  fighting  under 
these  conditions— especially  when,  if 
they  do  clean  up  to  the  highest  stand- 
ards EPA  can  imagine,  they  could  still 
face  full  liability  if  a  site  fails  in  the 


indefinite  future.  While  such  extraor- 
dinary legal  tools  are  necessary  to 
deter  future  mishandling  of  wastes,  by 
definition  they  cannot  deter  what  was 
done  in  the  past— and  that  is  what  Su- 
perfund is  to  do:  correct  past  errors  in 
order  to  protect  the  public  health  and 
environment. 

The  only  comparison  I  can  think  of 
in  providing  guidance  here  is  from 
Charles  Dickens'  classic  "Bleak 
House,"  where  he  excoriates  a  society 
in  which  lawyers  have  run  rampant. 
As  he  described  a  case  spanning  sever- 
al lifetimes,  Jarndyce  versus  Jarndyce, 
he  explained  the  problem: 

And  thus,  through  years  and  years,  and 
lives  and  lives,  everthing  (in  the  lawsuit) 
goes  on,  constantly  beginning  over  and  over 
again,  and  nothing  ever  ends.  And  we  can't 
get  out  of  the  suit  on  any  terms,  for  we  are 
made  parties  to  it,  and  must  be  parties  to  it, 
whether  we  like  or  not. 

The  Superfund  problem  is  protract- 
ed litigation. 

Increasing  overall  funding  levels 
alone  will  not  improve  the  pace  of 
cleanup.  Concerns  about  public  health 
will  remain  while  litigation  lumbers 
along— sometimes  for  years.  We  need 
to  proceed  with  rapid  cleanup  through 
fair  settlements,  and  put  outrageous 
transaction  costs  into  more  productive 
use,  thereby  removing  any  threat  to 
human  health  and  the  environment 
promptly.  We  must  amend  the  law  to 
restore  it  to  its  overarching  goal:  to 
clean  up  hazardous  waste  sites.  In 
order  to  do  this,  we  must  provide  in- 
centives for  the  Government  and  pri- 
vate parties  to  join  together  rather 
than  litigate. 

Our  amendments  are  designed  to 
provide  the  framework  for  a  rational 
settlement  policy  which  will  encourage 
voluntary  cleanup.  They  leave  intact 
the  current  enforcement  tools  which 
EPA  wishes  to  keep,  but  they  provide 
a  window  for  settlement.  We  include 
incentives  for  private  parties  to 
assume  responsibility  for  cleanup:  the 
possibility  of  avoiding  substantial  liti- 
gation expenses,  contribution  protec- 
tion, and  the  possibility  of  releases 
from  future  liability.  I  believe  a  de- 
tailed description  of  each  amendment 
is  appropriate. 


'FUNDING 

A  problem  arises  when  potentially 
responsible  parties  are  unknown,  insol- 
vent or  similarly  unavailable.  Similarly 
unavailable  parties  would  include  Gov- 
ernment entities  that  are  immune  or 


1245 


exempt  from  liability  under  this  act. 
In  such  situations,  there  are  orphan 
shares,  and  the  question  arises  as  to 
who  should  pay  for  their  cleanup.  As 
an  incentive  to  settlement,  this 
amendment  would  restate  and  rein- 
force the  President's  existing  author- 
ity to  utilize  the  Fund  to  pay  for  such 
shares.  ^      . 

There  is  no  suggestion  that  the 
President  currently  lacks  authority  to 
pick  up  orphan  shares.  However,  to 
the  extent  that  existing  policy  limits 
their  assumption  by  the  Fund,  the 
amendment  is  intended  to  provide  ex- 
plicit congressional  support  for  addi- 
tional flexibility. 

(2)  DE  MINIMIS  CONTRIBUTOR  SETTLEMENT 
PROVISIONS 

This  amendment  Is  designed  to  en- 
courage settlements  with  small  con- 
tributors—including parties  which 
may  have  contributed  a  relatively 
large  volume  of  low-toxicity  waste.  It 
is  intended  that  such  parties  be  afford- 
ed an  opportunity  to  make  reasonable 
offers  to  the  President,  which  the 
President  shall  consider,  to  "cash  out" 
or  otherwise  achieve  settlement  with- 
out resorting  to  litigation.  However,  it 
is  expected  that  the  President  will  ex- 
ercise his  discretion  based  on  objec- 
tive, rather  than  subjective  criteria. 
This  is  intended  to  provide  for  a 
higher  degree  of  predictability  and 
protection  of  the  environment  than  is 
presently  the  case. 

Nothing  in  this  section  should  be 
construed  as  limiting  the  discretion  of 
the  President  in  dealing  with  cases  in 
which  the  volume  of  a  hazardous  sub- 
stance attributable  to  a  party  is  rela- 
tively small,  but  the  toxicity  of  the 
hazardous  substance  is  extremely 
high— as  may  be  the  case  with  dioxin, 
for  example.  The  guidance  documents 
which  the  President  is  to  produce  by 
March  1,  1986,  are  to  define  de  mini- 
mis contributions  clearly  to  Govern- 
ment enforcement  officials  across  the 
country,  in  order  to  make  enforcement 
patterns  more  predictable.  Additional- 
ly, potentially  responsible  parties  will 
be  able  to  refer  to  such  documents  so 
that  they  can  reasonably  ascertain  the 
likely  Government  position  in  specific 
de  minimis  contributor  situations  in 
which  they  may  be  involved. 

(3)  RELEASE  FROM  LIABILITY 

One  of  the  keys  to  settlement  in  Su- 
perfund  cases,  perhaps  to  an  even 
greater  extent  than  in  other  cases,  is 
the  possibility  of  a  meaningful  release 


from  future  liability.  This  amendment 
would  confirm  and  clarify  the  author- 
ity of  the  President  to  grant  releases 
from  future  liability  in  certain  circum- 
stances where  responsible  parties 
agree  to  conduct  cleanup  actions 
under  a  settlement  agreement. 

Mandatory  releases  are  to  be  grant- 
ed in  two  situations.  The  first  occurs 
when  the  President  requires  a  poten- 
tially responsible  party  to  move  haz- 
ardous materials  offsite  to  a  nonleak- 
ing  RCRA  facility  with  a  final  permit, 
despite  the  fact  that  the  potentially 
responsible  party  had  offered  an 
onsite  remedy  consistent  with  the  Na- 
tional Contingency  Plan— where  the 
initial  offer  included  both  onsite  and 
offsite  components,  the  rejection  of 
the  onsite  component  alone  could  still 
leave  the  potentially  responsible  par- 
ties eligible  for  a  release  under  this 
section.  In  the  second  situation,  where 
a  party  has  offered,  and  the  President 
accepted,  a  complete  destruction 
remedy  such  as  high  level  inciner- 
ation, which  meets  the  President's  re- 
quirements under  this  section,  the 
President  shall  grant  a  release.  It  is 
important  to  emphasize  that  the 
standards  on  which  the  President 
judges  the  effectiveness  of  a  technolo- 
gy under  this  section  are  based  on  his 
best  current  judgment,  rather  than  his 
judgment  in  the  future.  Finally,  the 
releases  under  this  subsection  may  be 
reopened  in  cases  of  fraud  or  misrepre- 
sentation. In  both  general  situations, 
the  covenant  not  to  sue  will  include 
any  future  liability  from  releases  or 
threatened  releases  at  the  new  facility, 
either  the  RCRA  facility  specified  by 
the  administrator  or  the  onsite  facili- 
ty. 

In  all  other  cases,  the  President  has 
authority  to  grant  releases  based  on 
the  principle,  "the  better  the  remedy, 
the  better  the  release."  The  President 
is  to  make  decisions  as  to  the  appropri- 
ateness of  releases  in  specific  cases 
based  on  the  public  interest,  taking 
into  account  the  degree  to  which  pri- 
vate parties  perform  a  cleanup  them- 
selves, as  well  as  other  factors,  includ- 
ing, but  not  limited  to:  the  effective- 
ness and  reliability  of  the  remedy;  the 
nature  of  the  risks  remaining  at  the 
facility  after  the  completion  of  the 
remedy;  the  extent  to  which  perform- 
ance standards  are  included;  the 
extent  to  which  the  remedy  may  be 
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adjudged  complete,  and  whether  other 
sources  of  funding,  including  other  re- 
sponsible parties,  will  be  available  for 
additional  response  actions  that  may 
become  necessary  for  the  facility.  It  is 
intended  that  the  administrator  utilize 
these  criteria  in  a  balanced  manner.  In 
using  the  criterion  concerning  future 
funding,  the  potential  that  Superfund 
may  be  a  temporary  program  should 
not  be  taken  into  account,  because  in 
such  an  event  the  Congress  would 
clearly  assume  the  obligation  through 
another  mechanism. 

<4>  EXPEDITED  REMEDIAL  ACTION  CLEANUP 
AGREEMENT  PROCEDURES 

The  goal  of  CERCLA  is  to  achieve 
effective  and  expedited  cleanup  of  as 
many  uncontrolled  hazardous  waste 
facilities  as  possible.  One  important 
component  of  the  realistic  strategy 
must  be  the  encouragement  of  volun- 
tary cleanup  actions  or  funding  with- 
out having  the  President  relying  on 
the  panoply  of  administrative  and  ju- 
dicial tools  available. 

Under  this  section,  the  President 
would  be  authorized  to  enter  into 
agreements  with  potentially  reponsi- 
ble  parties  to  conduct  remedial  ac- 
tions. The  parties  to  such  agreements 
would  be  obligated  to  perform  remedi- 
al action  or  pay  the  costs  of  remedial 
action  as  provided  in  the  agreement. 
In  turn,  these  parties  would  not  be 
subject  to  subsequent  suits  for  contri- 
bution by  persons  who  are  not  parties 
to  the  agreement.  Further,  persons 
who  are  not  parties  to  the  agreement 
would  remain  liable,  to  the  full  extent 
of  existing  law,  in  a  section  107  action 
to  recoup  fund  expenditures  or  in  a 
section  106  action  for  injunctive  relief. 
In  addition,  persons  who  are  not  par- 
ties to  the  agreement  would  not  be 
guaranteed  the  same  level  of  release 
from  liabilty  that  could  be  obtained  by 
parties  to  the  agreement. 

This  section  states  that,  as  a  matter 
of  public  policy,  the  President  shall 
act  to  facilitate  settlement  agreements 
in  order  to  protect  human  health  and 
the  environment  through  rapid  reme- 
dial action  and  minimization  of  the 
delay  and  cost  of  litigation.  The  Presi- 
dent shall  utilize  a  set  of  procedures, 
including  the  development  of  a  Non- 
binding  Preliminary  Allocation  of  Re- 
sponsibility, to  the  greatest  possible 
extent  as  a  matter  of  course.  Where 
one  of  a  series  of  specified  exceptions 
is  found,  and  on  the  basis  of  objective 
evidence  the  President  does  not  utilize 


the  procedures  in  this  section,  he  is  to 
provide  written  justification  for  the 
exception. 

Under  this  section,  there  will  be  a 
180-day  negotiation  period— 90  days  in 
cases  involving  nine  or  fewer  potential- 
ly responsible  parties— following 
notice  to  parties  at  the  time  of  the 
completion  of- the  Remedial  Investiga- 
tion and  Feasibility  Study.  Such  notice 
would  include  a  Nonbinding  Prelimi- 
nary Allocation  of  Responsibility,  in 
which  the  President  would  provide  in- 
formation concerning  the  relative  con- 
tributions of  various  parties  to  the 
site— including  shares  attributable  to 
unknown,  insolvent  or  similarly  un- 
available parties.  For  a  period  of  90 
days— 45  days  in  cases  involving  nine 
or  fewer  potentially  responsible  par- 
ties—the potentially  responsible  par- 
ties would  be  permitted  to  negotiate 
and  to  present  the  President  with  an 
offer  of  settlement,  which  would  in- 
clude a  proposal  for  undertaking  or  fi- 
nancing the  cleanup.  In  turn,  the 
President  would  then  have  90  days— 45 
days  in  cases  involving  nine  or  fewer 
potentially  responsible  parties— to 
accept  or  reject  the  offer  and  to  make 
determinations  of  the  amount  of  fund 
moneys  that  would  be  made  available. 
In  extraordinary  circumstances,  the 
time  periods  could  be  extended,  for  ex- 
ample because  of  the  large  number  of 
parties  involved,  although  such  exten- 
sions are  intended  to  be  employed  very 
rarely. 

The  President's  decision  to  reject 
such  agreements  would  not  generally 
be  reviewable  in  court.  The  Nonbind- 
ing Preliminary  Allocation  of  Respon- 
sibility is  not  reviewable  or  admissible 
as  evidence  in  future  enforcement  pro- 
ceedings, on_any  issue,  including  the 
issue  of  appointment.  However,  where 
the  President  rejects  a  good-faith 
offer  in  which  parties  would  pay  for  or 
undertake  cleanup  of  more  than  50 
percent  at  the  facility— the  percentage 
being  determined  from  the  Nonbind- 
ing Preliminary  Allocation  of  Respon- 
sibility, his  decision  is  reviewable,  pro- 
vided that  the  cumulative  total  includ- 
ed in  the  parties'  offer  also  equals  or 
exceeds  their  cumulative  total  under 
the  Nonbinding  Preliminary  Alloca- 
tion of  Responsibility.  In  such  cases, 
the  President  will  have  the  burden  of 
persuasion  to  demonstrate  to  the 
court  that  the  decision  to  reject  the 
offer  was  not  unreasonable  in  light  of 
new    information   received   after   the 
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completion  of  the  Nonbinding  Prelimi- 
nary Allocation  of  Responsibility. 
However,  the  scope  or  choice  of 
remedy  will  not  be  reviewable  under 
this  section,  and  the  implementation 
of  remedial  action  will  not  be  delayed. 
Where  the  potentially  responsible 
parties  fail  to  make  a  good-faith  pro- 
posal within  90  days— or  45  days  in 
cases  involving  9  or  fewer  potentially 
responsible  parties— or  cannot  reach 
an  agreement  within  180  days— or  90 
days  in  cases  involving  9  or  fewer  po- 
tentially responsible  parties— the 
President  is  free  to  undertake  the  re- 
sponse action  or  to  initiate  an  enforce- 
ment action. 

In  order  to  ensure  that  both  the 
President  and  potentially  responsible 
parties  have  access  to  information 
needed  to  make  the  settlement  process 
work  properly,  this  section  provides 
for  information-gathering  capacity  in 
several  ways.  The  President  is  to  pro- 
vide nonprivileged  technical  and  scien- 
tific data  related  to  facilities.  On  the 
other  hand,  the  President  is  granted 
subpoena  powers  like  those  in  the 
Toxic  Substance  Control  Act  to  help 
him  to  gather  required  information. 

To  ensure  that  all  those  who  wish  to 
become  parties  to  the  agreement  have 
an  opportunity  to  do  so,  the  new  sec- 
tion provides  that  if  a  party  is  identi- 
fied during  the  negotiation  period  or 
after  the  180-day  period— or  90  days  in 
cases  involving  9  or  fewer  potentially 
responsible  parties— the  party  may 
join  in  the  agreement  or  may  entei 
into  a  separate  agreement.  Finally,  the 
provision  contemplates  that  all  agree- 
ments entered  into  under  this  subsec- 
tion would  be  memorialized  in  judicial- 
ly enforceable  consent  decrees  and 
that  parties  violating  the  agreements 
would  be  subject  to  a  penalty  not  to 
exceed  $25,000  for  each  day  of  viola- 
tion. 

Mr.  BENTSEN.  Mr.  President,  I 
have  no  objection  to  the  amendment. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  680)  was 
agreed  to. 

Mr.  DOMENICI.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.    BENTSEN.    Mr.    President,    I 
move  to  lay  that  motion  on  the  table. 
The  motion  to  lay  on  the  table  was 
agreed  to. 


AMENDMENT  NO.  •  8  1 

Mr.  STEVENS.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
clerk  will  report. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  Alaska  [Mr.  Stevens] 
proposes  an  amendment  numbered  681. 

Mr.  STEVENS.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  110,  line  2,  after  "such  activity," 
insert  "unless  the  Administrator  has  en- 
tered into  a  memorandum  of  understanding 
with  the  head  of  such  department,  agency 
or  instrumentality,". 

Mr.  STEVENS.  Mr.  President,  I  am 
offering  this  amendment  to  clarify  the 
relationship  between  Federal  agencies 
in  cleaning  up  hazardous  waste  at  Fed- 
eral facilities.  The  Environmental  Pro- 
tection Agency  has  the  leading  role  in 
most  cleanups  carried  out  under  the 
Comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability 
Act.  However,  by  Executive  order,  the 
President  delegated  authority  to  the 
Department  of  Defense  to  carry  out 
certain  parts  of  the  Superfund  Pro- 
gram which  relate  to  that  Depart- 
ment. EPA  and  DOD  entered  a  memo- 
randum of  understanding  in  19.83 
which  defines  the  part  played  by  each 
in  implementing  CERCLA.  The 
amendment  I  have  introduced  pre- 
serves that  relationship— with  the  ex- 
pectation that  it  will  be  continued— 
and  encourages  EPA  to  enter  similar 
agreements  with  other  agencies. 

The  Defense  Appropriations  Sub- 
committee has— 6ince  fiscal  year 
1984— appropriated  funds  for  the  De- 
fense Environmental  Restoration  Pro- 
gram. This  program  extends  beyond 
the  scope  of  Superfund  and  adds  to 
the  cleanup  responsibilities  of  the  De- 
partment of  Defense.  Under  it  DOD  is 
cleaning  up  hazardous  waste  and 
debris  left  at  former  military  sites,  as 
well  as  addressing  waste  problems  at 
current  military  facilities.  Because  of 
its  slightly  broader  scope,  the  focus  of 
DOD's  program  is  a  little  different 
from  EPA's  Superfund  Program.  EPA 
emphasizes  emergency  removal  actions 
and  remedial  actions  at  National  Pri- 
ority List  sites,  while  DOD's  program 
addresses  the  waste  and  debris  the 
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military  has  left  at  both  its  former 
and  currently  active  installations.  My 
amendment  is  intended  to  prevent 
conflict  between  the  slightly  different 
focuses  of  the  two  agencies. 

EPA  does  play  an  important  part  in 
the  cleanup  process.  The  agency  pro- 
vides essential  technical  and  advisory 
assistance  to  the  Department  of  De- 
fense. It  is -important  to  preserve  that 
role  for  EPA.  However,  it  is  equally 
important  to  assure  that  agency  clean- 
up programs  which  are  efficient  and 
effective  are  able  to  continue  without 
disruption.  My  amendment  allows 
EPA  to  further  this  goal— streamlining 
the  approval  process  for  cleanups— by 
entering  a  memorandum  of  under- 
standing with  other  agencies.  For  the 
Department  of  Defense,  which  has  al- 
ready entered  such  an  agreement,  this 
amendment  allows  a  program  which 
has  proved  itself  effective  to  continue 
its  mission  without  delay. 

Mr.  President,  this  amendment  pre- 
serves the  current  agreement  between 
the  Environmental  Protection  Agency 
and  other  agencies  which  allow  the 
other  agencies  to  conduct  hazardous 
waste  cleanups  without  direct  concur- 
rence of  the  EPA.  The  Defense  Appro- 
priations Subcommittee  started  a  mas- 
sive program  of  cleaning  up  military 
^reservations  and  former  military  reser- 
vations. In  recognition  of  the  availabil- 
ity of  those  funds,  the  Department  of 
Defense  worked  out  with  the  EPA  a 
memorandum  of  agreement  concern- 
ing the  role  of  EPA  regarding  those 
projects. 

We  held  an  oversight  hearing  this 
year^ta  demonstrate  that  this  has  been 
one  of  the  best  programs  the  Depart- 
ment of  Defense  has  heen  Involved  in. 
It  has  received  acclaim^  I  think,  of  all 
portions  of  our  society,  and  it  has  led 
the  administration  to  request  an  in- 
crease of  the  moneys  available  to  carry 
out  this  hazardous  Waste  Cleanup 
Program. 

Let  me  emphasize  that  there  are 
many  areas  that  were  former  military 
bases  that  have  hazardous  wastes  such 
as  PCB's  and  other  types  of  waste  that 
do  require  the  use  of  Federal  money  to 
secure  those  places  so  that  they  can  be 
used  by  the  civilian  community  with- 
out any  hazard. 

I  offer  this  amendment  in  recogni- 
tion of  the  need  for  cooperation  be- 
tween these  agencies  that  the  hazard- 
ous waste  cleanups  on  military  bases 
and  former  military  bases  can  be  com- 
pleted with  a  minimum  of  delay  and  a 


maximum  of  efficiency. 

There  is,  as  I  said,  such  a  memoran- 
dum of  understanding  In  effect  right 
now. 

I  think  this  amendment  will  encour- 
age EPA  to  renew  that  memorandum 
of  understanding  with  the  Depart- 
ment of  Defense  and  other  agencies. 
After  all,  this  is  making  available  to 
the  environmental  protection  program 
funds  that  are  appropriated  for  de- 
fense to  carry  out  the  same  goals.  As 
long  as  there  is  this  working  relation- 
ship, we  should  preserve  it. 

I  want  to  thank  the  staffs  of  both 
the  majority  and  the  minority  of  the 
Public  Works  Committee  and  the  dis- 
tinguished chairman  and  ranking 
member  of  that  committee  for  the  un- 
derstanding of  those  of  us  who  are  in- 
volved in  administering  the  funds  or 
overseeing  the  funds  made  available  to 
the  Department  of  Defense  for  this 
purpose.  I  believe  this  speaks  for  the 
entire  set  of  goals  articulated  by  the 
Senator  from  Vermont. 

Mr.  STAFFORD.  Mr.  President,  we 
had  the  opportunity  to  examine  the 
amendment  and  we  believe  it  to  be 
meritorious  and  will  resolve  some  of 
the  problems  that  we  have  been  facing 
in  this  particular  matter. 

Mr.  BENTSEN.  Mr.  President,  on 
behalf  of  the  minority,  we  have  had 
an  opportunity  to  examine  the  amend- 
ment of  the  distinguished  Senator 
from  Alaska.  We  thank  him  for  his 
contribution.  It  is  helpful  and  we  are 
glad  to  support  it. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment. 

The  amendment  (No.  681)  was 
agreed  to. 

Mr.  STEVENS.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  at 
this  point  in  time,  our  scorecard  indi- 
cates there  may  be  two  amendments 
to  be  offered  by  Senator  Symms,  one 
by  Senator  Specter,  and  one  by  Sena- 
tor Wilson.  We  know  of  no  other 
amendments  of  title  1  of  the  bilL  If 
there  are  some  which  have  not  been 
brought  forward,  the  managers  of  the 
bill  would  appreciate  knowing  that 
fact.  We  would  urge  the  Senators  in 
connection  with  the  amendments  re- 


1249 


f  erred  to  to  please  come  to  the  floor. 

Mr.  CHAPEE.  Mr.  President,  I  would 
appreciate  some  clarification  from  my 
coUeagues  from  Wyoming  and  New 
Mexico  on  their  amendment  entitled 
"Releases  from  Liability."  As  I  under- 
stand the  amendment,  it  relates  only 
to  future  liabilities  under  this  act,  the 
Comprehensive  Environmental  Re- 
sponse, Compensation  and  Liability 
Act  of  1980  and  does  not  affect  the  au- 
thorities and  responsibilities  under, 
for  example,  the  Solid  Waste  Disposal 
Act.  Is  that  correct? 

Mr.  SIMPSON.  My  colleague  from 
Rhode  Island  is  correct. 

Mr.  DOMENICI.  The  Senator  has 
correctly  stated  the  scope  of  this 
amendment. 

Mr.  CHAFEE.  The  reference  to  cases 
which  involve  the  transport  of  hazard- 
ous substances  to  a  facility  meeting 
the  requirements  of  the  Solid  Waste 
Disposal  Act  raises  two  important 
issues.  First,  the  President's  rejection 
of  a  proposed  onsite  remedial  action 
would  not  trigger  this  provision  unless 
such  proposed  action  was  consistent 
with  the  National  Contingency  Plan. 
Is  that  correct? 

Mr.  SIMPSON.  Yes;  the  amendment 
explicitly  requires  that  the  rejected 
proposed  action  be  consistent  with  the 
National  Contingency  Plan. 

Mr.  DOMENICI.  I  agree  with  the 
Senator  from  Wyoming. 

Mr.  CHAFEE.  The  second  issue 
raised  by  the  reference  to  cases  involv- 
ing the  transport  of  hazardous  sub- 
stances to  RCRA  facilities  is  the  effect 
and  implications  of  this  amendment 
vis  a  vis  the  RCRA  program.  This 
amendment  is  not  a  generic  state  of 
the  art  defense  to  liabilities  that  may 
attach  to  generation  and  disposal  of 
hazardous  wastes.  It  addresses  the 
unique  situation  that  is  created  by  Su- 
perfund.  The  justification  for  the 
amendment  is  that  in  the  Superfund 
cases  referred  to  in  this  amendment, 
there  is  the  active  intervention  of  the 
Government  in  the  case  of  necessary 
redisposal  of  wastes  and  hazardous 
substances.  As  outlined  in  the  amend- 
ment, but  for  the  Government's  inter- 
vention, the  risks  attendant  to  such  re- 
disposal  would  not  have  arisen. 
Wholly  apart  from  the  problems  being 
addressed  by  Superfund  and  this 
amendment,  the  Senators  are  not  sug- 
gesting that  mere  compliance  with 
RCRA  is  the  basis  for  extinguishing  li- 
abilities that  attach  to  the  generation 


and  disposal  of  hazardous  waste,  are 
they? 

Mr.  SIMPSON.  The  Senator  is  cor- 
rect. This  amendment  addresses  the 
specific  situation  where  the  Govern- 
ment has,  pursuant  to  Superfund,  or- 
dered under  certain,  specified  circum- 
stances that  hazardous  substances  re- 
moved from  a  Superfund  site  be  deliv- 
ered to  a  RCRA  facility. 

Mr.  DOMENICI.  My  colleague  from 
Rhode  Island  has  correctly  stated  the 
rationale  of  this  amendment.  The  cre- 
ation and  handling  of  wastes  under 
RCRA  is  a  separate  issue.  We  have  re- 
cently learned  that  land  disposal  of 
certain  wastes  may  not  provide  long- 
term  protection  of  human  health  and 
the  environment.  Under  existing  law, 
if  a  generator  of  such  wastes  chooses 
to  send  his  waste  to  a  land  disposal  fa- 
cility, even  one  that  is  in  compliance 
with  RCRA,  he  will  remain  responsi- 
ble for  such  wastes.  If,  however,  the 
President  orders  him  under  Superfund 
to  take  waste  that  has  been  removed 
from  a  Superfund  site  to  an  off -site 
RCRA  land  disposal  facility  after  the 
generator  has  proposed  an  on-site  re- 
medial action,  consistent  with  the  na- 
tional contingency  plan,  which  the 
President  has  rejected,  such  generator 
shall  not  be  held  responsible  for  the 
future  consequences  of  such  redispo- 
sal. 

Mr.  CHAFEE.  I  thank  the  Senators 
for  their  explanation  and  clarification. 

Mr.  DOMENICI.  While  the  Senator 
from  Wyoming  and  I  might  differ 
from  the  Senator  from  Rhode  Island 
over  the  policy  implications  of  some 
aspects  of  existing  law  in  this  area,  we 
do  not  differ  on  the  interpretation  of 
existing  law  or  this  specific  amend- 
ment. 

Mr.  SIMPSON.  Mr.  President,  I  sug- 
gest the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

FINANCIAL  RESPONSIBILITY  REQUIREMENTS  AND 
THE  PROBLEM  OF  MEANINGFUL  INSURANCE 
BEING  UNAVAILABLE 

•  Mr.  CHAFEE.  Mr.  President,  as  we 
consider  this  landmark  bill  to  reau- 
thorize Superfund,  and  to  recommit 
the  Nation  to  addressing  the  dangers 
of  toxic  wastes,  we  must  not  make  the 
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mistake  of  focusing  our  attention  en- 
tirely on  remedying  problems  created 
in  the  past.  We  must  look  to  the 
future  as  well,  and  be  mindful  that 
hazardous  waste  management  facili- 
ties, if  not  properly  operated,  can 
create  new  dangers,  new  harm  to 
human  health  and  the  environment, 
and  new  Superfund  sites  that  will 
have  to  be  remedied  by  future  genera- 
tions. 

One  of  the  most  important  protec- 
tions we  have  authorized  in  our  na- 
tional environmental  legislation  has 
been  the  requirement  that  these  en- 
gaged in  the  business  of  hazardous 
waste  generation  and  disposal  demon- 
strate adequate  financial  responsibil- 
ity for  their  potential  liability.  Those 
assurances  are  absolutely  vital  to  the 
integrity  of  EPA's  program  under  the 
Resource  Conservation  and  Recovery 
Act. 

And  yet,  I  am  troubled  by  the 
present  lack  of  any  meaningful  envi- 
ronmental impairment  liability  insur- 
ance, and  the  dilemma  created  by 
EPA's  blind  insistance  that  owners 
and  operators  of  hazardous  waste  fa- 
cilities obtain  such  insurance.  This  sit- 
uation is  undermining  the  RCRA  Pro- 
gram, and  it  may  prove  to  be  the 
Achilles'  heel  of  the  Superfund  Pro- 
gram. If  responsible,  well  operated  fa- 
cilities cannot  meet  EPA's  current  fi- 
nancial responsibility  regulations, 
they  may  have  to  cease  their  oper- 
ations, and  we  no  longer  can  be  confi- 
dent that  adequate  disposal  capacity 
will  be  available  for  either  RCRA  or 
Superfund  wastes. 

In  addition,  those  few  insurance 
policies  which  are  available  to  the  haz- 
ardous waste  industry  do  not  ade- 
quately protect  innocent  victims  ex- 
posed to  toxic  wastes.  EPA  is  well 
aware  of  this  situation.  Most  EIL  in- 
surance policies  today  contain  exclu- 
sions that  would  prevent  the  coverage, 
for  instance,  of  claims  for  genetic 
damage,  and  claims  arising  out  of  the 
facility's  noncompliance  with  laws  and 
regulations,  even  when  such  noncom- 
pliance is  unintentional  and  technical 
in  nature.  These  are  gaping  loopholes 
in  the  policies,  and  they  are  only  a  few 
examples  of  the  many  ways  an  insurer 
could  escape  liability.  If  his  insured  is 
unable  to  pay,  innocent  victims  will 
suffer. 

In  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  Congress  took 
two  important  steps  to  address  this  di- 


lemma. First,  in  section  30©4<tXl) 
Congress  authorized  facility  owners 
and  operators  to  use  any  one,  or  a 

combination,  of  mechanisms  to  pro- 
vide assurance  of  their  financial  re- 
sponsibility. These  include  not  only  in- 
surance, but  also  guarantees,  surety 
bonds,  letters  of  credit,  and  self  insur- 
ance. Given  the  current  EIL  insurance 
crisis,  these  are  important  and  legiti- 
mate mechanisms. 

EPA  has  not  taken  steps  to  change 
its  regulations  and  authorize  all  of 
these  various  mechanisms.  It  is  ignor- 
ing the  mandates  of  the  RCRA  stat- 
ute, and  thereby  threatening  the  ex- 
istence of  waste  disposal  capacity  on 
which  the  Superfund  Program  will 
depend  in  the  years  ahead.  The 
Agency  must  promptly  amend  its  regu- 
lations and  conform  them  to  the  stat- 
ute before  the  November  8,  1985 
RCRA  deadline  falls. 

Second,  in  the  same  section  of 
RCRA  (3004(t)(D),  Congress  author- 
ized EPA  to  close  the  loopholes  in  in- 
surance contracts.  That  section  em- 
powers the  Administrator  to  specify 
policy  or  other  contractual  terms,  con- 
ditions, or  defenses  which  are  neces- 
sary or  are  unacceptable  to  effectuate 
the  purposes  of  RCRA.  It  is  time  EPA 
assumed  the  leadership  in  this  area 
that  Congress  intended.  The  regula- 
tions should  be  revised  to  incorporate 
those  restrictions  for  at  least  the  loop- 
holes of  which  EPA  presently  is 
aware.* 

Mr.  STAFFORD.  Mr.  President,  I 
yield  to  the  Senator  from  California. 

The  PRESIDING  OFFICER.  The 
Senator  from  California. 

AMENDMENT  NO.  682 

(Purpose:  Relating  to  remedial  actions  at 
Federal  facilities) 

Mr.  WILSON.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  legislative  clerk  read  as  follows: 

The  Senator  from  California  [Mr. 
Wilson]  proposes  an  amendment  numbered 
682. 

Mr.  WILSON.  Mr.  President,  I  ask 
unanimous  consent  that  further  read- 
ing of  the  amendment  be  dispensed 
with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

On  page  111,  strike  out  line  23  and  all  that 


1251 


follows  through  line  3  on  page  112  and 
insert  in  lieu  thereof  the  following: 

"(1)  RIPS.— Not  later  than,  six  months 
after  the  inclusion  of  any  facility  on  the  Na- 
tional Priorities  List  (NPL),  or  within  six 
months  of  the  enactment  of  the  Superfund 
Improvement  Act  of  1985,  whichever  is 
later,  the  department,  agency,  or  instrumen- 
tality whichever  is  later,  the  department, 
agency,  or  instrumentality  which  owns  or 
operates  such  facility  shall  enter  into  an 
agreement  with  the  Administrator  and  ap- 
propriate State  authorities  under  which 
such  department,  agency,  or  instrumentali- 
ty will  carry  out  a  remedial  investigation 
and  feasibility  study  for  such  facility.  The 
agreement  shall  provide  for  a  timetable  and 
deadlines  for  commencement  and  expedi- 
tious completion  of  such  investigation  and 
study. 

On  page  114;  after  line  13,  insert  the  fol- 
lowing: 

"(d)  State  and  Local  Participation— 

(1)  the  Administrator  shall  consult  with 
the  relevant  officials  of  the  State  and  locali- 
ty in  which  the  facility  is  located  and  shall 
consider  their  views  in  selecting  the  remedi- 
al action  to  be  carried  out  at  the  facility. 

"(2)  Each  department,  agency,  or  instru- 
mentality responsible  for  compliance  with 
this  section  shall  afford  to  relevant  State 
and  local  officials  the  opportunity  to  par- 
ticipate in  the  planning  and  formulation  of 
the  remedial  action,  including  but  not  limit- 
ed to  the  review  of  all  applicable  data  as  it 
becomes  available  and  the  development  of 
studies,  reports,  and  action  plans.". 

Mr.  WILSON.  Mr.  President,  this 
amendment  would  add  a  new  subsec- 
tion to  the  provision  in  the  bill  dealing 
with  Federal  facilities.  By  Federal  fa- 
cilities, we  are  talking  primarily  of 
military  bases,  although  the  Depart- 
ment ot  Energy  has  a  few  sites  now 
proposed  to  be  added  to  the  National 
Priority  List  and  the  Department  of 
the  Interior  has  some  hazardous  waste 
cleanup  responsibilities  as  well. 

When  people  think  of  toxic  waste 
problems  in  California,  they  probably 
most  often  think  of  the  much  reported 
cleanup  problems  at  the  String!  ellow 
Acid  Pits.  An  equally  serious  problem, 
though,  is  that  of  leaking  toxic  waste 
sites  at  military  bases  up  and  down  the 
State. 

I  know  this  because  I  visited  four  of 
these  bases  this  summer.  Jet  fuels  and 
powerful  degreasing  agents  that  have 
been  used  over  the  years  to  clean  air- 
planes, tanks,  helicopters  and  other 
equipment  have  one  way  or  arfother 
leaked  into  the  environment  and  are 
now  threatening  to  contaminate— or 
have  already  contaminated— under- 
ground drinking  water  supplies.  This 
is  such  a  serious  problem  that  in  one 


case,  that  of  McClellan  Air  Force  Base 
in  Sacramento,  the  Air  Force  is  provid- 
ing bottled  water  to  over  300  residents 
near  the  base  whose  ground  water  sup- 
plies have  been  contaminated. 

Of  course,  California  is  not  alone  in 
this  problem.  Nationwide,  35  Defense 
Department  installations  have  been 
proposed  to  be  added  to  the  EPA's  Na- 
tional Priorities  List.  The  unfortunate 
fact  for  California  is  that  we  have 
seven  of  these  NPL  sites. 

It  was  not  until  3  years  ago  that 
DOD  began  to  seriously  address  this 
situation.  They  beefed  up  something 
then  known  as  the  Installation  and 
Restoration  Program  and  began  in 
earnest  to  clean  up  toxic  wastes  at 
military  sites.  There  is  no  doubt  that 
this  program  has  made  some  progress 
over  the  last  3  years,  the  question  is 
whether  the  DOD  has  made  enough 
progress. 

I  am  convinced  that  the  answer  to 
this  question  is  no,  they  have  not 
made  enough  progress,  the  DOD  has 
in  fact  been  too  slow  in  their  response 
to  the  problem,  and  that  congressional 
intervention  on  this  issue  is  now  war- 
ranted. By  way  of  example,  let  me 
refer  you  to  my  experience  at  the 
Sharpe  Army  Depot  near  Stockton, 
CA. 

When  I  visited  this  facility  last  June, 
I  was  under  the  impression  that  the 
base  was  well  along  its  way  to  the 
cleanup  of  toxic  degreasers  that  had 
leaked  into  the  ground  in  the  course 
of  maintenance  operations  on  Army 
equipment  used  during  the  Vietnam 
War.  What  I  found  was  very  disturb- 
ing. 

Five-and-a-half  years  have  ellapsed 
since  ground  water  contamination  was 
first  suspected  and  the  base  has  yet  to 
define  the  extent  of  the  hazardous 
waste  contamination— much  less 
design  and  implement  a  cleanup  pro- 
gram. Five-and-a-half  years  working 
on  this  problem  with  no  remedy  yet  in 
sight  is  appalling.  And  I  am  not  alone 
in  these  concerns.  EPA  and  State 
I  agency  representatives  visiting  the 
Sharpe  Army  Base  when  I  was  there 
also  expressed  extreme  frustration 
with  Sharpe's  lack  of  cleanup 
progress. 

The  bill  before  us  today  contains 
language  to  help  address  this  problem. 
For  one  thing,  timetables  for  cleanup 
action  at  Federal  facilities  are  estab- 
lished in  S.  51,  an  idea  for  which  the 
bill's  authors  should  be  commended. 


1252 


Another  way  to  speed  cleanup  action 
is  to  mandate  closer  cooperation  and 
coordination  between  Federal  facilities 
and  the  appropriate  State  authorities 
who  have  a  responsibility  to  protect 
the  State's  environment  and  public 
health.  This  kind  of  mandate  is  not 
contained  in  S.  51,  and  my  amendment 
is  designed  to  remedy  this  omission. 

Earlier  and  more  extensive  consulta- 
tion will  help  by  bringing  all  the  play- 
ers into  the  process  from  the  begin- 
ning rather  than  having  to  re-educate 
interested  parties  as  they  are  allowed 
to  become  involved  in  the  final  imple- 
mentation stages.  Two  examples  from 
my  home  State  of  California  will  help 
illustrate  my  point  here. 

I  am  informed  that  at  the  McClellan 
Air  Force  Base  in  Sacramento,  the  Air 
Force  refused  to  share  any  part  of  the 
DOD's  equivalent  of  a  remedial  inves- 
tigation and  feasibility  study  with  the 
State  or  the  EPA  until  they  were 
ready  to  release  the  report  in  final 
draft  form.  When  the  State  reviewed 
the  report,  the  Air  Force  was  required 
to  make  major  and  time-consuming  re- 
visions not  once,  but  twice,  and  all  the 
while,  toxic  contaminants  were  con- 
tinuing to  pollute  drinking  water  sup- 
plies near  the  McClellan  Base.  These 
delays  took  up  to  2  years— 2  years  that 
very  likely  could  have  been  avoided, 
had  the  State  and  the  EPA  been  part 
of  the  response  planning  effort  from 
the  beginning. 

At  the  Moffett  Field  Naval  Air  Sta- 
tion near  San  Francisco,  I  found  a 
similar  problem  had  emerged.  To  the 
exclusion  of  the  State  and  the  EPA, 
the  Navy  had  negotiated  a  scope  of 
work  proposal  with  an  environmental 
engineering  contractor  to  determine 
the  extent  and  characteristics  of  the 
suspected  toxic  waste  contamination 
at  this  base.  The  Navy  had  gone  so  far 
as  to  let  extent  of  the  proposed  assess- 
ment action. 

Upon  examination  of  what  was  an 
approximately  $250,000  contract,  the 
State,  with  EPA's  concurrence,  quickly 
determined  that  far  more  work  was  re- 
quired and  proceeded  to  negotiate  an 
expanded  scope  of  work  proposal  with 
the  Navy.  The  two  parties  finally 
agreed  that  something  in  excess  of 
$700,000  worth  of  work  was  required 
to  know  the  extent  of  the  suspected 
contamination. 

The  problem,  however,  is  that  it  re- 
quired over  6  months  for  the  Navy  to 


go  through  the  procedures  of  modify- 
ing their  existing  contract  to  do  the 
expanded  scope  of  work.  While  we 
might  find  fault  with  the  DOD's  con- 
tracting procedures  that  make  it  so 
cumbersome  and  time-consuming  to 
modify  an  existing  contract  or  let  a 
new  one— a  subject  1  Intend  to  pursue 
at  another  time— my  point  is  that  the 
contract  should  never  have  had  to  un- 
dergo major  revisions  in  the  first 
place.  The  EPA  and  the  State  should 
have  been  at  the  table  working  out  the 
proposed  scope  of  action  with  the 
^Navyirom  the  very  beginning. 

I  might  add  that  while  (J^month 
delays  at  Moffett  or  2  years  at  McClel- 
lan might  sound  petty  to  those  of  my 
colleagues  who  have  the  good  fortune 
of  not  having  to  worry  about  toxic 
waste  problems  in  their  States,  it  is  in 
fact  a  very  serious  problem  to  those 
families  and  individuals  who  reside  by 
these  bases  that  are  leaking  toxic 
wastes  and  threatening  their  very 
health. 

Specifically,  my  amendment-requires 
Federal  facilities  to  afford  the  EPA 
and  the  affected  States  the  opportuni- 
ty to  participate  in  the  development  of 
all  scope  of  work  proposals  for  toxic 
waste  cleanups;  requires  that  data  re- 
lating to  any  cleanup  is  made  available 
to  the  States  and  EPA  as  soon  as  it  be- 
comes available  from  the  contractor; 
and  requires  that  the  affected  State 
and  the  EPA  shall  have  the  opportuni- 
ty to  participate  in  the  planning  and 
formulation  of  any  remedial  action 
plan. 

In  short,  the  role  of  the  States  and 
EPA  should  not  be  limited  to  just  the 
review  of  final  cleanup  proposals,  they 
should  have  an  opportunity  to  make 
meaningful  contributions  in  the  devel- 
opment stages. 

I  have  been  informed  that  this 
amendment  has  the  support  of  the  ad- 
ministration, and  I  urge  my  colleagues 
to  support  its  adoption. 

Mr.  President,  this  amendment  has 
been  cleared  with  both  sides. 

As  briefly  as  I  can,  let  me  say  that 
most  people  in  California,  perhaps  in 
the  West,  probably  think  of  the 
Stringfellow  site  when  they  are  asked 
to  think  about  toxic  waste  cleanup. 
The  fact  is  that  at  any  number  of  Fed- 
eral installations,  there  is  an  almost 
equally  serious  problem.  Most  of  these 
are  at  military  bases— powerful  de- 
greasing  agents,  jet  fuel,  and  a  number 
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of  contaminants  which  were  not  sus- 
pected to  be  such  several  years  ago 
have  actually  seeped  into  the  ground 
and  have  contaminated  and  are  con- 
taminating underground  water  sup- 
plies. The  problem  is  so  well  known  I 
need  not  enlarge  on  it  here. 

What  is  not  so  well  known,  Mr. 
President,  is  the  experience  and  histo- 
ry of  local  and  State  agencies  attempt- 
ing to  deal  with  these  Federal  agencies 
as  they  approach  the  task  of  attempt- 
ing to  clean  up  this  years-old  hazard- 
ous waste. 

This  requires  extensive  consultation, 
not  only  with  the  Environmental  Pro- 
tection Ajgency,  but  with  the  State 
water  resources  and  health  agencies  so 
as  to  avoid  the  kind  of  thing  which  oc- 
curred when,  without  this  consulta- 
tion, military  facilities  have  finally, 
after  some  time,  developed  plans  only 
to  discover  that  in  fact,  they  have  a 
not-planned  lawsuit  on  their  hands  as 
agencies  that  have  not  been  permitted 
consultation  seek  appellate  advice  of 
the  courts. 

Mr.  President,  this  finally  affects  us 
all  as  taxpayers  and  those  concerned 
with  cleanup  of  hazardous  waste,  by  a 
delay  and  an  increase  in  expenditure 
all  the  while  these  contaminants  con- 
tinue to  threaten  and  actually  pollute 
underwater  or  ground  water  supplies. 
So,  Mr.  President,  what  we  are  asking, 
very  simply,  is  a  change  in  the  operat- 
ing procedure  of  these  Federal  facili- 
ties as  they  go  about  this  task  of  toxic 
waste  cleanup. 

It  requires  consultation  with  the  rel- 
evant officials  of  the  State  and  locali- 
ty in  which  the  facility  is  located  and 
it  requires"  much  earlier  participation 
on  the  part  of  those  agents  so  they 
can  be  involved  at  a  meaningful  stage, 
really  in  the  beginning,  in  the  develop- 
ment of  the  plans  and  the  develop- 
ment of  the  studies  leading  to  the 
actual  formulation  of  a  toxic  waste 
cleanup  and  not  purely  as  the  facilities 
are  about  to  launch  implementation. 

Mr.  President,  I  am  not  aware  of  any 
opposition  to  this  amendment.  I  think 
it  is  a  desirable  change,  one  that  will 
expedite  actual  cleanup  and  go  a  long 
way  toward  removing  some  of  the  ob- 
stacles that  have  been  caused,  inten- 
tionally or  otherwise,  by  a  lack  of  ade- 
quate cleanup  of  these  and  other  sites. 
Mr.  STAFFORD.  Mr.  President,  we 
have  had  an  opportunity  to  examine 
the  amendment  offered  by  the  distin- 
guished Senator  from  California.  Our 
staff  was  consulted  in  its  preparation 


and  for  the  majority,  we  accept  the 
amendment.  We  believe  it  is  a  good 
amendment. 

Mr.  WILSON.  Mr.  President,  I  thank 
the  distinghished  chairman  of  the 
committee  for  his  cooperation.  I  have 
nothing  further  to  say  and  I  shall  not 
require  a  rollcall. 

Mr.  BENTSEN.  Mr.  President, 
speaking  for  the  minority  on  the  com- 
mittee, we  have  examined  the  amend- 
ment and  think  it  is  a  good  amend- 
ment. We  are  pleased  to  support  it. 

Mr.  WILSON.  I  thank  the  minority 
member. 

The  PRESIDING  OFFICER.  Is 
there  further  debate?  If  there  is  no 
further  debate,  the  question  is  on 
agreeing  to  the  amendment. 

The  amendment  (No.  682)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  683 

<  Purpose:  To  include  fertilizer,  animal  feed, 
and  raw  materials  used  to  produce  them 
in  the  category  of  unprocessed  agricultur- 
al products) 

Mr.  STAFFORD.  Mr.  President,  I 
think  the  Senator  from  South  Dakota 
wishes  to  offer  an  amendment. 

Mr.  ABDNOR.  Mr.  President,  I  ask 
the  chairman,  are  amendments  to  sec- 
tion 2  in  order? 

Mr.  STAFFORD.  Mr.  President,  the 
Senator  iron  Vermont  will  say  this 
entire  bill  is  open  to  amendment.  The 
Senator  from  South  Dakota  may  go 
ahead  with  an  amendment  if  he 
wishes  to. 

Mr.  ABDNOR.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 
The  legislative  clerk  read  as  follows: 
The  Senator  from  South  Dakota  [Mr. 
Abdnorj,  for  himself  and  Mr.  Dole,  Mr. 
Grassley.  Mr.  Burdick,  Mr.  Simpson,  Mr. 
Baucus,  Mr.  Zorinsky,  Mr.  Boschwitz,  Mr. 
Symms,  Mr.  Boren,  Mr.  Durenberger,  Mr. 
Nickles,  Mr.  Pryor,  Mr.  Andrews,  and  Mr. 
McClure  proposes  an  amendment  num- 
bered 683. 

On  page  148,  line  22,  strike  out  "and  fish" 
and  insert  in  lieu  thereof  ",  fish,  fertilizer, 
animal  feed,  and  any  raw  material  used  to 
manufacture  fertilizer  or  animal  feed". 

Mr.  ABDNOR.  Mr.  President,  on 
behalf  of  myself,  Senator  Dole,  Sena- 
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tor  Grassley,  Senator  Burdick,  Sena- 
tor Simpson,  Senator  Baucus,  Senator 
Zorivskt,  Senator  Boschwitz,  Sena- 
tor Symms,  Senator  Boren,  Senator 
Dttrenberger,  Senator  Nickles,  Sena- 
tor Pryor,  Senator  Andrews  and  Sen- 
ator McClure,  I  am  offering  an 
amendment  to  include  in  the  defini- 
tion of  "unprocessed  agricultural  prod- 
ucts," as  contained  in  the  Superfund 
Revenue  Act  of  1985,  fertilizer,  anrnial 
feed,  and  any  raw  material  used  to 
manufacture  fertilizer  or  animal  feed. 

This  amendment  is  necessary  to 
ensure  that  the  excise  tax  will  not 
Impact  negatively  upon  our  Nation's 
farmers.  At  a  time  like  this,  I  am  sure 
that  the  cosponsors  who  join  me  in 
sponsoring  this  amendment  feel  that 
the  imposition  of  a  new  tax  on  the  ag- 
ricultural sector  is  both  unwise  and 
unwarranted,  particularly  at  this  time. 

Mr.  President,  I  commend  the  chair- 
man and  ranking  minority  member  oL 
the  Senate  Finance  Committee  and 
their  colleagues,  for  recognizing  the 
need  to  exempt  from  the  excise  tax 
raw  agricultural  commodities.  We 
must  not  take  any  action  on  this  floor 
which  will  add  to  the  severe  financial 
burden  borne  by  American  farmers.  In 
the  absence  of  my  amendment,  we  will 
increase  the  burden  on  the  agricultur- 
al sector  by  $130  million  over  5  years. 

Mr.  President,  anyone  who  is  famil- 
iar with  agriculture  knows  that  this  is 
not  the  time  to  start  heaping  impose  a 
new  tax— either-directly  or  indirectly— 
on  the  Amencan  farmer,  who  is 
having  a  hard  time  keeping  his  head 
above  water.  These  are  no  ordinary 
times.  They  are  severe  and  serious 
times  that  could  affect  the  whole  agri- 
cultural economy. 

While  Members  of  Congress  were  at 
home  during  the  past  5  weeks  of  the 
recess,  if  they  did  not  learn  anything 
else,  I  think  they  found  out  how  seri- 
ous the  agricultural  situations  truly  is. 
Long  before  this  subject  came  up,  I 
was  troubled  by  suggestions  that  we 
increase  revenues  by  imposing  an 
excise  tax  of  45  on  each  barrel  of  oil 
coming  into  this  country. 

Whom  did  we  single  out?  The 
farmer,  who  could  least  afford  it.  Who 
uses  the  most  fuel  in  their  operations? 
The  farmers.  On  whom  are  we  going 
to  put  the  tax  to  raise  revenues?  The 
farmers. 

Maybe  titm  is  an  exception,  but 
when  thin**  are  drastic  and  tiie  conse- 
quences are  serious,  as  they  are  today 


for  agriculture,  we  had  better  take  ex- 
traordinary and  unusual  steps  to  cor- 
rect them.  We  must  not  impose  yet  an- 
other burden  on  our  troubled  agricul- 
tural sector. 

Mr.  President,  the  amendment  I  am 
offering  along  with  several  of  my  col- 
leagues is  a  technical  amendment  that 
clarifies  the  intent  of  Congress  to  in- 
clude fertilizer,  animal  feed,  and  raw 
materials  used  to  manufacture  fertiliz- 
er and  animal  feed  within  the  category 
of  unprocessed  agricultural  products, 
under  section  40Jl(f )  of  S.  51,  not  sub- 
ject to  the  Superfund  excise  tax. 

This  amendment  is  also  consistent 
with  the  fertilizer  and  animal  feed  ex- 
emptions already  contained  within  S. 
51  approved  by  both  the  Senate  Com- 
mittee on  Finance  and  the  Committee 
on  Environment  and  Public  Works, 
and  H.R.  2817,  approved  by  the  House 
Energy  and  Commerce  Subcommittee 
on  Commerce,  Transportation  and 
Tourism  m  June. 

EPA  studies  mandated  by  section 
301(a)(1)(H)  of  the  Superfund  law  we 
enacted  in  1980  have  confirmed  the 
findings  made  by  Congress  in  exempt- 
ing fertilizer  raw  materials  from  Su- 
perfund feedstock  taxes:  fertilizer  and 
fertilizer  raw  materials  have  not  con- 
tributed to  the  environmental  prob- 
lems associated  with  abandoned  haz- 
ardous waste  disposal  sites. 

By  exempting  unprocessed  agricul- 
tural products  from  the  Superfund  ex- 
cised tax  we  have  recognized  that  the 
agricultural  sector  of  the  American 
economy  is  financially  hard  pressed 
and  that  we  can  ill  afford  to  impose 
new  tax  burdens  on  the  American 
farmer.  The  amendment  we  are  offer- 
ing recognizes  Congress*  intent  to  min- 
imize unnecessary  new  tax  burdens  on 
the  agricultural  sector  of  our  econo- 
my. 

It  is  contemplated  that  the  Secre- 
tary of  the  Treasury  will  prescribe 
such  regulations  as  may  be  necessary 
to  implement  this  exemption— includ- 
ing regulations  concerning  any  neces- 
sary tax  refund  in  a  manner  consistent 
with  the  exemption  from  the  tax  on 
certain  chemicals  provided  by  sections 
4662(b)(2)  and  4662(d)(2)  of  the  Code. 
Therefore,  this  amendment  expresses 
the  intent  of  Congress  that  the  term 
"raw  materials  used  to  manufacture 
fertilizer,"  as  used  in  seciton  4031(f), 
be  interpreted  to  include  materials 
which  are  essential  to  the  production 
of  fertilizer— such  as  methane  used  to 
produce  ammonia,  sulfur  and  sulfuric 
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acid  used  as  a  nutrient  In  fertilizer  or 
in  the  production  of  fertilizer— as  well 
as  materials  which  are  used  directly  in 
fertilizer  production.  This  interpreta- 
tion is  also  intended  to  apply  to  raw 
materials  used  to  manufacture  animal 
feed. 

Mr.  President,  I  urge  my  colleagues 
to  join  us  in  support  of  this  vital 
amendment,  which  we  offer  on  behalf 
of  our  Nation's  farmers. 

Mr.  PACKWOOD.  Mr.  President, 
will  the  Senator  from  South  Dakota 
yield  for  some  questions? 

Mr.  ABDNOR.  I  yield. 

Mr.  PACKWOOD.  Is  the  basis  for 
the  exemption  the  Senator  asks  prem- 
ised upon  the  hard  times  that  agricul- 
ture is  now  having? 

Mr.  ABDNOR.  That  certainly  is  a 
large  part  of  it,  yes.  I  represent,  per- 
haps, the  most  agricultural  State  in 
the  United  States.  In  saying  that,  I  do 
not  mean  to  imply  that  some  other 
States  do  not  produce  more  agricul- 
ture products.  Rather,  I  am  saying 
that  on  a  per  capita  basis,  no  State 
produces  more  than  my  State.  South 
Dakota  is  totally  agricultural— agricul- 
ture is  our  number  one  industry. 

The  administration  does  not  favor 
this  new  tax  and  I  certainly  must 
oppose  the  imposition  of  a  new  tax  on 
our  agricultural  sector. 

Mr.  PACKWOOD.  Let  me  rephrase 
my  question. 

In  adopting  this  excise  tax,  we  have 
encompassed  all  manufacturers  with 
more  than  $5  million  in  sales.  We  have 
exempted  all  small  manufacturers.  To 
the  extent  that  small  manufacturers 
make  fertilizer  and  animal  feed,  they 
are  already  exempt.  We  have  convered 
all  other  businesses  in  the  excise  tax, 
whether  or  not  they  contribute  to  pol- 
lution. 

Does  the  Senator  agree  to  that? 

Mr.  ABDNOR.  I  do  not  wish  to 
create  a  big  argument  here  but,  I  must 
ask  the  Senator  from  Oregon,  has  he 
not  exempted  timber  and  fish?  Does 
the  bill  before  us  exempt  tuna  fish  in 
the  can? 

Mr.  PACKWOOD.  My  good  friend 
knows  that  is  not  true.  We  have  ex- 
empted unprocessed  agricultural  prod- 
ucts from  the  excise  tax. 

Mr.  ABDNOR.  Unprocessed? 

Mr.  PACKWOOD.  Unprocessed  agri- 
cultural products,  including  timber, 
which  is  a  tree  that  you  cut  down,  and 
fish  which  you  catch.  Once  the  fish 
goes  to  the  cannery,  once  the  log  goes 
to  the  mill,  once  the  wheat  goes  to  the 


miller,  they  pay  the  excise  tax. 

Mr.  ABDNOR.  That  is  the  Senator's 
interpretation.  Is  this  clarified  in  the 
committee  report?  I  don't  believe  it  is. 
I  believe  a  broader  interpretation 
might  be  applied.  At  what  point  is  the 
fish  taxed?  After  it  is  scaled,  after  it  is 
frozen,  at  what  point  is  it  considered 
processed,  as  opposed  to  unprocessed. 

Mr.  PACKWOOD.  It  is  very  clear.  It 
says  unprocessed. 

Mr.  ABDNOR.  I  do  not  believe  it  is 
clear. 

However,  this  was  not  going  to  be 
my  point  of  argument.  My  point  of  ar- 
gument is  that  this  is  not  the  time  to 
be  imposing  new  taxes  on  American 
farmers.  Plus,  they  do  not  make  a  con- 
tribution to  the  problem  we  are  trying 
to  correct  through  CERCLA. 

Mr.  PACKWOOD.  Mr.  President 

Mr.  ABDNOR.  I  have  the  floor,  but 
I  will  yield. 

The  PRESIDING  OFFICER.  The 
Senator  from  Oregon  has  the  floor 
now. 

Mr.  PACKWOOD.  I  am  glad  that 
my  distinguished  colleague  now  indi- 
cates that  the  principle  reason  for  ex- 
empting agriculture  is  that  this  is  not 
the  right  time  to  put  a  tax  on  agricul- 
ture. Every  industry  that  is  going  to  be 
subject  to  this  excise  tax,  as  best  as  I 
can  tell,  does  not  want  to  be  subject  to 
this  excise  tax. 

On  October  30,  1985,  95  organiza- 
tions and  manufacturers  sent  a  letter 
to  the  chairman  of  the  Ways  and 
Means  Committee,  Chairman  Rosten- 
kowski,  asking  the  Ways  and  Means 
Committee  to  exempt  them  from  the 
Superfund  tax.  The  Ways  and  Means 
Committee  has  not  acted  yet,  and  I  do 
not  know  what  they  are  going  to  do. 

But  among  those  were  the  American 
Apparel  Manufacturers  Association, 
the  American  Textile  Manufacturers 
Institute,  the  National  Tooling  and 
Machining  Association— all  of  those 
hard  pressed  by  imports,  all  of  those 
who  would  say  they  are  in  as  dire 
straits  as  agriculture. 

I  understand  why  agriculture  does 
not  want  to  be  covered.  I  understand, 
and  I  might  read  some  of  the  other 
manufacturers  on  the  list— American 
Standard,  Carnation,  Litton,  Deere, 
Whirlpool,  Caterpillar,  General 
Motors,  and  on  and  on— that  do  not 
want  to  be  covered. 

Here  is  what  we  were  up  against. 
Fertilizer  is  already  exempt;  Under 
the  current  feedstock  tax.  S.  51  pro- 
vides an  additional  exemption,  from 


1256 


the  feedstock  tax,  for  animal  feed. 

Superfund  runs  out  the  end  of  this 
month.  Over  the  last  5  years  it  has 
been  a  $1.5  billion  program.  Over  the 
next  5  years  if  the  Senate  bill  passes  it 
is  going  to  be  roughly  a  $7.5  billion 
program. 

So  we  have  to  decide  where  we  are 
going  to  find  $6  billion.  Shall  we  in- 
crease the  feedstock  tax?  Feedstocks 
are  the  basic  building  blocks  out  of 
which  most  other  products  are  made. 

If  we  increase  the  feedstock  tax  we 
further  damage  the  trade  imbalances 
between  domestically  produced  feed- 
stocks and  imported  goods  made  from 
these  feedstock  building  blocks.  When 
we  tax  the  feedstock  and  export  the 
plastic  toy,  we  have  taxed  the  feed- 
stock when  it  went  into  the  plastic  toy, 
but  the  plastic  toy  when  it  comes  into 
this  country  from  a  foreign  country 
has  never  had  a  feedstock  tax  imposed 
on  it. 

We  did  not  want  to  increase  the 
feedstock  tax  and  damage  our  trade. 
We  did  not  want  to  increase  the  petro- 
leum tax. 

The  administration  suggested  a  form 
of  a  waste  end  tax  which  met  almost 
universal  disapproval.  There  was  a 
controversy  concerning  whether  haz- 
ardous waste  subject  to  tax  should  be 
measured  by  wet  weight  or  dry  weight. 
There  was  strong  environmental  ob- 
jection to  a  waste  end  tax  because 
they  were  afraid  that  it  would  encour- 
age unsound  waste  disposal  practices. 

So  we  dismissed  that,  and  there  was 
no  serious  support  for  a  waste  end  tax. 

The  administration  does  not  support 
this  funding  level.  They  only  want  $5 
billion.  But  we  had  that  debate  several 
days  ago  in  this  Chamber.  The  Sena- 
tor from  Idaho  offered  a  funding 
amendment.  It  was  soundly  thrashed. 

So  if  we  were  going  to  get  $7.5  bil- 
lion, where  do  we  go? 

I  went  back  to  the  administration 
and  said  what  about  giving  us  some  al- 
ternative methods  of  taxation?  They 
initially  gave  me  a  list  that  had  about 
$40  billion  in  taxes  on  it,  cigarette 
taxes  included,  and  said,  "If  you  pick 
from  among  these."  I  said,  "No,  no, 
you  are  not  going  to  get  me  to  pick 
from -among  these.  You  tell  me  where 
you  want  to  get  the  money  specifical- 
ly." 

What  they  finally  came  back  with  is 
a  suggestion  that  half  of  this  program 
be  funded  out  of  general  funds,  that 


is,  out  of  the  deficit. 

We  said  that  is  not  going  to  do. 
when  we  are  running  a  $200  billion 
deficit.  It  is  out  of  the  question  to  in-  « 
crease  the  deficit  further  by  roughly 
$3.5  billion  to  $4  billion  to  fund  the 
Superfund  Program. 

Then  we  began  to  get  the  informa- 
tion on  those  manufacturers  who  are 
actually  involved  in  pollution  in  this 
country.  It  is  interesting  to  read  the 
list  of  those  who  signed  the  letter  to 
Chairman  Rostenkowski,  signed  the 
letter  not  wanting  to  be  taxed,  who 
had  been  named  as  responsible  parties 
to  abandon  hazardous'  waste  sites- 
American  Standard,  Carnation,  Litton, 
Gould,  Whirlpool,  General  Motors, 
Ralston-Purina,  Beatrice,  Eaton, 
White  Consolidated,  and  others.  They 
are  already  polluting  and  not  paying 
anything  under  the  current  feedstock 
tax  or  the  petroleum  tax. 

Then  when  we  had  the  marvelous 
study  indicating  who  benefits  from 
these  chemicals .  that  are  produced, 
and  it  became  apparent  that  all  of 
America  benefits.  So  we  came  up  with 
a  very  minor  tax,  with  great  credit  to 
Senators  Bentsen,  Wallop,  Roth,  and 
Long,  of  0.08  percent  on  manufactur- 
ers with  sales  in  excess  of  $5  million. 
We  eliminated  small  manufacturers 
and -we  said  henceforth  the  standard 
will  be  as  follows:  We  will  have  a  feed- 
stock tax  at  the  same  level  we  now 
have  it.  We  will  have  a  petroleum  tax 
at  the  same  level  we  now  have  it— 
these  two  taxes  produce  about  $1V2  bil- 
lion of  the  $7Vfe  billion,  and  the  re- 
mainder of  it  in  bulk  we  will  finance 
out  of  this  tiny  excise  tax.  And  we  are 
going  to  levy  it  on  all  manufacturers 
over  $5  million,  whether  or  not  they 
have  been  found  to  contribute  to  the 
pollution  or  whether  or  not  they  do, 
because  everyone  benefits  in  this 
country  from  the  products  made. 

Bear  in  mind,  we  already  exempt 
animal  feed  and  fertilizer  from  the 
feedstock  tax.  Under  the  amendment 
of  the  Senator  from  South  Dakota,  ag- 
riculture now  wants  to  be  exempt 
from  the  excise  tax  in  terms  of  the 
fertilizer  and  the  animal  feed  that 
they  use,  although  they  are  already 
exempt  for  unprocessed  agricultural 
products.  Everything  they  grow  under 
the  excise  tax  is  already  exempt,  and 
now  they  want  to  exempt  the  products 
they  buy  from  the  companies. 

I  ask  you  in  that  case  where  does  it 
stop?  If  agriculture  is  hurting,  are  tex- 
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tiles  not?  Are  those  who  manufacture 
oil  rigs  hurting?  I  might  ask  the  Sena- 
tor from  Texas.  Are  they  hurting?  Are 
there  Industries  In  this  country  that^ 
are  so  well  off  they  can  afford  this 
tax?  Of  course  none  of  them  are. 

This  is  an  American  problem  for 
which  all  Americans  are  going  to  be 
paying  a  very  slight  amount. 

If  we  start  down  the  road  of  saying 
yes,  but  not  me,  but  not  me,  but  not 
me,  then  what  we  have  is  the  Tax 
Code  again.  We  are  all  in  favor  of  tax 
reform,  but  not  me. 

I  find  it  almost  criminal  after  the  ex- 
traordinary exemptions  in  both  the 
feedstock  tax  and  the  excise  tax  that 
agriculture  already  has,  that  they  now 
want  to  exempt  fertilizer  and  animal 
feed» 

This,  they  say,  is  one  little  exemp- 
tion that  does  not  cost  much.  Every 
one  of  these  other  95  companies  wants 
a  little  exemption  that  does  not  cost 
much.  Add  it  all  up  and  the  cost  is 
huge. 

Mr.  BENTSEN.  Mr.  President,  the 
Senator  from  South  Dakota  is  certain- 
ly right  when  he  talks  about  the  farm- 
ers being  in  trouble.  I  know  what  is 
happening  to  the  farmers  in  South 
Dakota  and  to  those  in  Texas  and 
across  this  Nation.  I  have  never  seen 
the  foreclosure  rate  as  high  as  it  is 
now,  and  we  are  all  concerned  about 
them.  ' 

In  the  Finance  Committee,  we  were 
concerned  to  the  point  that  as  we  pro- 
posed this  Superfund  tax  we  gave  a 
total  exemption  for  unprocessed  agri- 
cultural products.  This  is  the  only  ex- 
emption that  we  have  given,  the  only 
one,  in  recognition  of  that  very  factor 
that  he  is  talking  about. 

Now  he  proposes  to  exempt  fertiliz- 
er. Well,  if  you  are  going  to  exempt 
fertilizer,  you  have  to  look  at  farming 
as  a  very  capital-intensive  business. 
How  about  the  tractors?  How  about 
those  pickups?  Where  do  you  stop? 

Then  if  you  do  that  for  agriculture, 
as  my  friend  Senator  Packwood,  the 
chairman  of  the  Finance  Committee, 
stated,  how  about  all  the  other  indus- 
tries that  are  involved? 

So  I  say  to  my  friend  from  South 
Dakota,  I  sympathize  with  what  he  is 
trying  to  do  and  what  he  wants  to  do, 
but  I  do  not  know  where  we  draw  the 
line.  If  we  give  that  kind  of  exemption 
to  the  fertilizer  industry,  then  how 
about  the  rest  of  them?  I  just  do  not 
think  we  should  start  down  the  road 
of  trying  to  put  together  a  fair  tax,  a 


manufacturer's  excise  tax,  for  Super- 
fund,  only  to  see  the  tax  riddled  with 
exceptions  at  this  point. 

I  will  tell  you  this,  if  the  Senator 
wins  on  his  amendment,  we  Would  be 
here  not  only  the  rest  of  the  day  but 
the  rest  of  the  week  as  Senators  lined 
up  with  their  amendments  to  say»  "I 
want  to  take  care  of  my  special  inter- 
est in  my  particular  State." 

So  I  would  urge  very  strongly  that 
the  Senate  resist  this.  I  see  that  the 
Senator  has  some  very  fine  sponsors 
on  his  amendment.  But  I  believe  that 
many  of  those  sponsors  signed  up 
without  fully  realizing  what  we  faced 
in  the  Finance  Committee  in  trying  to 
structure  this  measure. 

Mr.  President,  with  the  indulgence 
of  my  colleagues,  I  would  like  to  de- 
scribe the  process  the  Finance  Com- 
mittee went  through  to  put  the  Super- 
fund  excise  tax  together. 

The  problem  of  how  to  fund  the  Su- 
perfund is  really  a  question  of  how  to 
choose  among  unpleasant  alternatives. 
No  one  likes  to  propose  new  taxes;  no 
one  likes  to  propose  increasing  the 
deficit. 

Look  what  we  were  faced  with  in  the 
Finance  Committee:  The  current  Su- 
perfund Program  is  approximately 
$300  million  per  year  in  size.  There  is 
almost  unanimous  agreement  that  the 
program  should  be  expanded  very  sig- 
nificantly. At  the  low  end,  the  admin- 
istration proposes  to  increase  the  pro- 
gram more  than  threefold.  The  En- 
vionment  and  Public  Works  Commit- 
tee reported  out  a  bill  expanding  the 
program  about  fivefold. 

So  the  Finance  Committee  was  faced 
With  financing  a  very  much  larger  Su- 
perfund Program.  And  there  are  no 
easy  ways  to  raise  taxes. 

One  fact  was  clear  to  the  committee: 
Raising  the  current  tax— the  so-called 
feedstock  tax  on  chemicals— is  a  bad 
choice.  The  feedstock  tax  was  original- 
ly enacted  not  for  reasons  of  equity, 
but  for  reasons  of  convenience:  It  was 
convenient  to  impose  a  tax  on  chemi- 
cal companies.  But  we  must  recognize 
that  Superfund  is  a  much  broader 
problem.  Chemical  companies  may 
produce  chemicals;  but  other  manufac- 
turers use  them  and  dispose  of  them. 

We  also  have  to  recognize  that  we 
are  talking  about  cleaning  up  sites  for 
which  responsibility  is  unknown.  Any 
company  that  currently  generates 
waste  is  responsible  for  that  waste. 
And  parties  identified  as  responsible 
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for  a  Superfund  site  have  to  pay  to 
clean  up  the  site.  We  are  talking  here 
about  unidentified  sites  that  could  be 
20,  30,  50  years  old.  Why  should  one 
industry  be  responsible  for  all  uniden- 
tified sites? 

Nor  can  one  industry  support  a  sub- 
stantially expanded  Superfund.  The 
revenues  required  under  the  original 
law  could  be  collected  without  signifi- 
cant economic  side  effects,  but  there  is 
just  no  question  that  increasing  the 
feedstock  tax  would  simply  drive  our 
chemical  and  petrochemical  industry 
offshore.  And  it's  very  simple  to  un- 
derstand why:  If  you're  a  U.S.  chemi- 
cal company  in  Saudi  Arabia  you  can 
sell  your  products  to  your  customers 
without  incurring  the  tax;  so  why 
should  you  produce  any  chemicals  in 
the  United  States,  where  your  profits 
will  be  taxed  away  by  the  feedstock 
tax? 

As  it  is,  our  chemcial  industry  could 
go  the  way  of  the  steel  industry  or  the 
footwear  industry.  Currently  the 
chemical  industry  is  one  American 
bright  spot,  with  a  trade  surplus  of 
more  than  $10  billion  last  year.  But 
the  Wall  Street  Journal  reported  on 
May  13  of  this  year  that  chemical  in- 
dustry profits  fell  37  percent  in  the 
first  quarter— over  three  times  greater 
than  the  drop  among  all  industries.  Do 
we  want  a  declining  tax  base  for  the 
Superfund?  No,  we  want  a  reliable  and 
predictable  source  of  revenue.  Even 
with  a  strong  recovery  in  the  industry, 
Saudi  Arabia  and  other  oil  countries 
are  bringing  new  refining  and  chemi- 
cal capacity  on  line,  and  this  competi- 
tion will  continue  to  squeeze  prices 
and  profits. 

For  all  these  reasons,  the  committee 
rejected  any  increase  in  the  feedstock 
tax. 

Another  possibility  considered  by 
the  committee  was  a  tax  on  hazardous 
wastes— a  so-called  waste-end  tax.  It  is 
certainly  an  attractive  idea  to  have  a 
tax  that  would  induce  companies  to 
minimize  the  creation  of  hazardous 
wastes.  And  in  fact,  with  the  Senator 
form  New  York,  Mr.  Moynihan,  I  in- 
troduced a  bill  in  the  last  Congress 
and  again  early  this  year  calling  for  a 
waste-end  tax  for  Superfund, 

But  the  problem  with  a  waste-end 
tax  is  primarily  that,  by  itself,  it 
cannot  raise  enough  money  to  fund 
the  program  adequately.  Tlie  usual  es- 
timates for  the  waste  end  bills  that 
have  been  introduced  are  that  they 


could  raise  no  more  than  $300  million 
per  year;  which  is  far  short  of  the  rev- 
enue needed  for  the  program. 

I  realize  that  the  administration  pro- 
posed a  waste-end  tax  that  they  esti- 
mated would  raise  about  $600  million 
per  year,  but  most  experts  who  have 
looked  at  it  are  very  dubious  about 
this  estimate.  In  addition,  the  adminis- 
tration's proposal  would  tax 
wastewater  to  aehieve  much  of  its  rev- 
enue, even  though  wastewater  has  not 
been  responsible  for  Superfund  sites 
and  usually  contains  little  hazardous 
material. 

The  issue  of  whether  to-  tax 
wastewater  is  merely  one  of  numerous 
issues  concerning  exactly  how  to  struc- 
ture a  waste-en€l  tax.  Per  example, 
should  underground  injection  of  haz- 
ardous wastes  be  taxed?  Should  wastes 
headed  for  treatment  be  taxed? 
Should  the  tax  be  computed  on  a  wet- 
weight  basis  or  a  dry-weight  basis? 
These  are  some  of  the  nettlesome 
issues  in  putting  together  a  waste-end 
tax.  The  committee  feffc  that  it  prob- 
ably did  not  make  sense  to  resolve  all 
these  issues  if  the  revenues-were  going 
to  be  insufficient  anyway. 

So  the  committee  turned  to-  broad 
based  taxes.  There  were  several  pro- 
posals before  the  committee.  My  col- 
league from  New  Jersey,  Senator 
Bradley,  who  has  been  a  leader  m  the 
effort  to  reauthorize  the  Superfund 
Program,  had  proposed  a  tax  on  the 
net  receipts  of  large  corporations.  Sen- 
ators Chafee  and  Mitchell  had  sug- 
gested an  additional  income  tax  for 
large  corporations.  And  Senator 
Wallop  and  I  introduced  a  bell  calling 
for  a  manufacturers  excise  tax.  The 
committee  eventually  approved  the 
manufacturers  excise  tax.  The  com- 
mittee also  worked  elosely  with  Sena- 
tor Bbadley,  and  adopted  features  of 
his  net  receipts  tax  proposal. 

Now  why  did  we  choose  a  manufac- 
turers excise  tax?  I  suppose  an  income- 
tax  surcharge  for  corporations  would 
have  been  the  simplest  solution.  But 
most  of  us  feel  income-tax  rates  are 
high  enough  as  they  are.  More  impor- 
tantly, the  committee  felt  that  it  is 
time  for  tax  policy  to  take  into  ac- 
count our  country's  competitiveness  in 
the  world  economy. 

The  problem  with  corporate-income 
taxes  is  simple:  Corporate-income 
taxes  represent  a  cost  of  doing  busi- 
ness for  U.S.  companies  trying  to  com- 
pete  against   foreign   goods.   Foreign 
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foods  brought  into  thus  country  do  not 
bear  the  burden  of  our  income  tax.  To 
impose  a  corporate-income-tax  sur- 
charge can  only  increase  the  cost  of 
doing  business  for  UJ3.  companies  and 
reduce  their  competitiveness  in  the 
world  economy. 

The  Superfund  excise  tax  avoids  this 
problem  by  taxing  imports  and  ex- 
empting exports.  So  all  products  sold 
in  this  country,  whether  imported  or 
domestic,  will  bear  the  same  tax.  And 
U.S.  exports  will  not  bear  a  tax  that 
foreign  goods  do  not  bear.  European 
countries  have  been  doing  this  for  dec- 
ades. 

It  may  be  true  that  the  trade  effect 
of  this  bill  is  not  large  by  itself.  But 
that  isn't  the  point,  it  seems  to  me. 
Trade  effects  accumulate.  Neither  the 
Congress  nor  the  executive  branch  of 
our  Government  has  given  much 
thought  to  trade  in  recent  years.  We 
thought  we  did  not  have  to.  Well,  we 
have  to.  And  it  simply  doesn't  make 
sense  to  enact  any  new  revenue  meas- 
ures that  cannot  be  applied  to  imports 
and  foregone  on  exports. 

I  think  that  a  manufacturers  tax 
also  has  a  clear  relationship  to  the  Su- 
perfund problem.  Almost  all  manufac- 
turers, not  just  the  chemical  industry, 
have  either  contributed  to  pollution 
directly,  or  have  made  use  of  products 
that  gave  rise  to  pollution.  Take  the 
supposedly  dean  high-tech  industry. 
How  come  some  of  the  worst  Super- 
fund  sites  are  in  Silicon  Valley?  It  is 
because  of  solvents  used  by  chip  man- 
ufacturers. And  how  about  grocery 
manufacturers?  Cardboard  boxes,  plas- 
tic wraps,  inks,  and  other  chemical 
products  are  indispensible  to  this  in- 
dustry. 

Sure,  chemicals  are  found  in-  Super- 
fund  sites,  but  does  that  mean  the 
chemical  companies  put  them  there? 
Sometimes  yes,  but  at  least  as  often, 
no.  Take  a  look  at  the  list  of  the  par- 
ties identified  as  responsible  for  the 
Stringfellow  site  in  California.  You 
will  find  names  like  General  Foods, 
Carrier,  Hughes  Aircraft-  and  Tele- 
dyne. 

In  putting  together  the  new  Super- 
fund  tax,  we  also  wanted  to  keep  it  as 
simpie  as  possible.  One  feature  we 
built  in  is  an  exemption  for  manufac- 
turers that  have  less  than  $S  million  in 
sales;  According  to  the  Joint  Tax  Com- 
mittee, this  limits  the  number  of  tax- 
payers to  about  30,000. 

Even  with  the  liberal  exemption  for 
small  manufacturers  the  tax  rate  in 


the  bill  is  still  very  low— only  0.06  per- 
cent. That  is  only  $4,000  on  sales  of  $5 
million. 

The  Superfund  excise  tax  also  will 
require  little  or  no  additional  record- 
keeping. It  piggybacks  onto  numbers 
and  concepts  already  required  for 
income-tax  returns.  It  also  has  a 
simple  credit  mechanism  to  mitigate 
multiple  taxation  as  a  product  moves 
through  the  chain  of  production.  Each 
manufacturer  along  the  chain  will  re- 
ceive a  credit  for  tax  included  in  mate- 
rials that  they  buy  for  the  business. 
To  compute  the  credit,  no  Invoices  or 
other  records  showing  the  tax  actually 
paid  on  the  materials  win  be  required. 
Instead,  under  a  formula,  taxpayers 
will  simply  compute  the  credit  from 
the  gross  amount  paid  for  materials. 

In  summary,  Mr.  President,  the  Pi- 
nance  Committee  has  chosen  a  manu- 
facturers excise  tax  as  the  best  alter- 
native for  significantly  expanding  the 
Superfund  Program,  r  urge  the  Senate 
to  approve  our  measure,  and  r  urge 
the  Senate  to  turn  down  the  amend- 
ment of  the  Senator  from  South 
Dakota. 

Mr.  DURENBERGER.  Mr.  Presi- 
dent, I  rise  to  support  the  amendment 
offered  by  the  Senator  from  South 
Dakota.  I  am  a  member  of  the  Finance 
Committee,  as  well  as  a  member  of  the 
Environment  and  Public  Works  Com- 
mittee, as  are  a  number  of  our  col- 
leagues here. 

I  guess  I  would  begin  my  discussion 
of  the  issue  on  the  question  posed  to 
the  maker  of  the  amendment  by  the 
chairman  of  the  Finance  Committee, 
and  that  is  why  does  he  propose  the 
exemption?  I  think  we  all  heard  the 
response.  I  win  answer  it  somewhat 
differently  with  regard  to  this  exemp- 
tion and  perhaps  with  regard  to  some 
other  exemptions  that  I  might  be  able 
to  dream  up,  but  twill  not.  I. say  to  my 
colleague  from  Texas,  I  wiH  not  in  any 
way.  If  I  had  the  opportunity,  or  if  I 
had  been  given  the  opportunity  by  the 
administration,  which  seems  to  be 
dead  set  against  this  excise,  to  assist 
them  in  some  way  fn  artering  this  tax 
and  replacing  it  with  some  other  tax,  I 
would  be  here  doing*  that  rather  than 
what  I  am  doing  now. 

But  I  would  answer  the  question  this 
way:  I  would  go  back  to  the  list  that 
the  chairman  of  the  Finance  Cbmmit- 
tee  put  out.  He  only  started  to  read 
the  list  and  I  am  sure  it  is  much,  much 
longer  than  he  was  able  to  read  into 
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the  Record.  The  reality  is  that  there 
are  a  whole  lot  of  people  In  this  coun- 
try that  do  not  want  this  particular 
tax  added  to  the  cost  of  doing  business 
in  this  country.  Some  of  them  are  as 
hard-pressed  as  farmers  and  machine 
tool  manufacturers  and  so  forth,  and 
others  who  are  doing  pretty  well,  the 
General  Motors  and  some  of  the  other 
people  on  that  particular  list- 
But  if  I  were  looking  for  what  might 
be  a  common  thread  that  might  tie 
some  of  these  objections  that  goes 
beyond  the  hardship  case  made  for 
farmers  by  my  colleague  from  South 
Dakota,  I  would  say  that  most  of  these 
people,  if  asked: 

Should  this  country  have  some  kind  of  a 
consumption  tax,  some  kind  of  a  value 
added  tax,  something  that  taxes  the  con- 
sumption of  goods  and  services  in  this  coun- 
try rather  than  taxing  the  people  who  have 
to  go  to  work  to  make  these  goods  and  serv- 
ices? 

I  will  bet  you  that  a  vast  majority  of 
the  people  in  this  country  would  say 

I'm  for  it.  I  would  much  rather  have  a 
part  of  the  tax  for  producing  goods  and 
services  in  this  country  be  on  the  consumers 
of  those  goods  and  services  than  have  the 
whole  load  dumped  on  the  producers. 

Nobody  else  around  the  world  does  it 
the  way  we  do  it.  The  consumers  get 
off  scot-free.  Only  the  producer  in  this 
country,  the  worker  in  this  country, 
pays  for  the  privilege  of  putting  a 
good  or  service  on  the  market. 

So  I  think  if  all  those  people  on  that 
list  were  here  and  asked,  "Why  do  you 
propose  to  be  exempted  from  the 
tax?"  they  would  say: 

Not  because  I'm  against  a  manufacturers 
tax,  but  because  when  this  country  goes  to 
some  kind  of  consumption  tax,  goes  to  some 
kind  of  value  added  tax,  I  want  to  get  some- 
thing for  it.  I  want  to  get  something  back. 

If  it  went  to  deficit  reduction  and  we 
knew  it  went  to  deficit  reduction,  then 
I  think  the  farmers  would  say: 

By  gosh,  anything  you  can  do  to  reduce 
the  deficit  ought  to  help  the  balance  of 
trade  and  ought  to  help  the  currency  and 
ought  to  help  this,  that,  and  the  other 
thing,  and  it  is  going  to  help  me  on  the 
farm. 

The  same  thing  would  be  said  by  the 
machine  tool  people  and  a  lot  of  other 
people  that  are  hard  pressed  by  the 
impact  of  the  deficit. 

I  suspect  that  if  you  said  the  pro- 
ceeds of  this  tax  are  going  to  reduce 
the  growth  in  the  payroll  tax,  the 
Social  Security  tax,  which  we  are 
going  to  take  up  from  a  maximum  this 


year  of  $5,400  per  worker  in  America 
to  $8,000  per  workers  3%  years  from 
now,  and  if  we  used  some  kind  of  a 
consumption  tax  or  manufacturer's 
excise  tax  or  producer's  excise  tax,  or 
whatever  it  is,  to  slow  the  rate  of 
growth  of  taxing  the  American  worker 
in  this  country,  I  suspect  people  would 
say,  "That  is  not  too  bad  an  idea,"  par- 
ticularly if  you  are  a  farmer  and  on 
the  first  dollar  of  your  income  you  are 
starting  to  pay  a  Social  Security  tax  in 
this  country  and  on  the  last  dollar,  at 
$39,000,  or  whatever  it  will  be,  you  are 
up  somewhere  in  the  neighborhood  of 
14  percent. 

I  guess  that,  for  sure,  in  effect— and 
the  chairman  of  the  committee  can 
correct  me— for  sure,  by  the  end  of 
this  decade,  we  are  going  to  have  a 
full-blown  15.3  percent  Social  Security' 
tax  on  every  self-employed  person  in 
this  country,  including  those  farmers, 
for  a  Social  Security  system  that  is  $7 
trillion  unfunded  at  the  present  time. 

So  if  they  had  that  kind  of  a  trade- 
off, Mr.  President,  if  they  could  say, 
"When  I  pay  that  on  my  fertilizer,  or  I 
pay  it  on  whatever,  I  am  going  to  get 
something  back  for  it  in  terms  of  a  re- 
duced payroll  tax,"  maybe  the  Senator 
from  South  Dakota  would  not  be  oh 
the  floor  with  his  exemption.  But  they 
are  not. 

What  are  they  getting  for  it?  What 
are  they  getting  for  it?  I  really  do  not 
know  what  the  farmers  of  South 
Dakota  are  getting  for  it.  I  know  what 
New  Jersey  will  get  for  it.  New  Jersey 
will  get  the  help  of  General  Mills  in 
Minnesota  and  the  farmer  next  door 
to  Senator  Abdnor  in  South  Dakota  to 
help  clean  up  a  lot  of  toxic  waste  dis- 
posal areas  in  New  Jersey  which  New 
Jersey  permitted  them  to  go  ahead 
and  put  there  in  the  first  place.  So  I 
think  someone  in  South  Dakota  would 
scratch  his  head  and  say: 

Hey,  wait  a  minute.  Why  are  you  putting 
this  brand  new  tax,  this  brand  new  con- 
sumption tax,  this  price  of  doing  business 
on  a  business  I  cannot  afford  anyway?  Why 
are  you  putting  that  on  me  to  do  something 
with  toxic  waste?  What  is  the  connection 
between  what  I  am  doing  in  agriculture  and 
these  toxic  waste  dumps? 

Now,  as  we  go  through  the  chair- 
man's list  of  manufacturers,  I  suspect 
we  could  find  some  manufacturer  who 
probably  should  not  be  on  the  list  of 
complainers,  manufacturers  like  Gen- 
eral Motors,  who  have  elaborate  paint 
plants.  They  spray  paint  on  all  of  the 
automobiles  and  in  the  finishing  proc- 
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ess  and  they  then  use  huge  amounts 
of  water  to  take  those  chemicals  out, 
perhaps  into  some  river  like  the  Mis- 
sissippi River.  I  believe  that  Ford 
Motor  Co.  does  that  in  my  State.  Now, 
there  is  a  way  in  which  there  is  some 
logical  connection  between  a  manufac- 
turer's excise  tax  and  a  pollution  prob- 
lem of  some  kind.  I  could  probably 
think  of  other  examples,  but  they  just 
do  not  seem  to  come  to  me  right  now. 

But  I  think  if  you  went  through 
some  of  these  lists  of  companies  that 
manufacture,  Mr.  President,  who  use 
chemicals  of  one  kind  or  another  in 
the  manufacturing  process,  which 
chemicals  end  up  being  a  pollutant  of 
some  kind,  I  suppose  you  could  find  a 
logical  connection  between  their  obli- 
gation to  share  in  the  cost  of  the  Su- 
perfiind  and  the  obligation  that  we 
have  already  saddled  on  the  chemical 
industry  in  this  country. 

But  to  take  it  to  the  farmers,  to  take 
it  out  to  everybody,  Mr.  President,  all 
this  is  opening  the  door  to  a  large  tax 
that  the  President  has  already  said  he 
does  not  want  and  he  is  going  to  veto, 
to  a  large  tax  that  I  happen  to  support 
if  it  were  used  for  a  productive  pur- 


But  in  connection  with  the  bill 
before  us,  the  Superfund  bill,  my 
greatest  concern  about  it,  and  the 
reason  that  I  really  do  support  my  col- 
league from  South  Dakota  is  simply 
that  once  you  turn  on  the  spigot  of 
the  manufacturers'  excise  tax  it  is  a 
freebie.  As  soon  as  you  hit  $5  billion 
sales,  whatever  the  magic  mark  is,  on 
comes  your  spigot.  You  start  paying 
the  manufacturers'  excise  tax  and  the 
more  folks  who  get  in  that  category 
the  more  people  will  take  the  obliga- 
tion to  pay  the  manufacturers'  excise 
tax,  by  gosh  the  more  money  there  is 
going  to  be  in  the  Superfund  fund, 
and  the  more  money  there  is  in  the 
Superfund  fund  the  more  reasons  we 
are  going  to  have  to  pay  to  expand 
that  fund,  and  the  more  reasons  we 
are  going  to  get  into  that  fund  to  use 
that  money  for  Lord  knows  what. 

You  can  find  any  kind  of  contamina- 
tion anywhere;  go  into  Superfund  and 
take  some  of  that  money  out  of  there. 
And  pretty  soon  you  do  not  know 
whether  the  fund  is  driving  the  spigot 
or  the  spigot  is  driving  the  fund,  or 
whatever  it  is.  But  we  have  gone 
beyond  the  intention  of  a  very  good 
piece  of  environmental  legislation  in 
Superfund  because  we  have  designed 


in  the  Finance  Committee  this  new 
spigot  which,  Mr.  President,  I  think 
this  country  needs,  and  I  compliment 
the  committee.  I  compliment  my  col- 
leagues from  Oregon,  and  Texas,  and 
all  the. other  people  who  had  a  role  in 
designing  this  thing.  I  think  this  coun- 
try needs  it.  But  I  do  not  think  they 
need  it  on  this  particular  piece  of  leg- 
islation. For  sure,  if  it  is  going  to  be  on 
this  piece  of  legislation,  do  not  put  it 
on  the  farmers  of  this  country. 

Mr.  ABDNOR.  I  thank  my  good 
friend,  the  Senator  from  Minnesota, 
for  those  words.  Let  me  first  say  of  the 
many  sponsors  that  I  have  listed  to  my 
amendment  a  good  many  of  them 
serve  on  the  Finance  Committee.  So  it 
is  not  reasonable  to  say  that  those  in- 
dividuals did  not  realize  and  recognize 
what  they  were  doing  when  they  put 
their  names  on  my  amendment. 

I  can  also  ask  the  question:  Just 
name  one  site,  one  agricultural  Super- 
fund  site— just  one.  In  1980,  we  mandat- 
ed a  study  under  the  original  Super- 
fund  bill  which  includes  an  assessment 
of  the  extent  to  which  fertilizer  con- 
tributes to  our  waste  site  problems.  Let 
me  quote  EPA's  301(a)  report: 

There   is   little   evidence   that   fund   re- 
sources have  been  or  may  be  used  to  re- 
spond to  fertilizer-related  chemicals.  Of  ap- 
proximately 210  removals  that  occurred  be- 
tween December  1980  and  September  1933 
only  one- 
only  one- 
is  likely  to  be  fertilizer  related.  Similarly, 
analysis  of  remedial  action  data  indicate  no 
information- 
no  information— 

which  clearly  suggests  fertilizer-related 
fund  expenditure  experience. 

*  There  is  one  comment  I  must  make 
to  the  Senator  from  Minnesota.  The 
farmer  has  to  make  a  little  income 
before  he  pays  any  of  those  taxes.  I 
can  assure  you  without  any  reserva- 
tion, a  good  percentage  of  the  farmers 
of  this  country  are  not  worried  about 
paying  any  taxes  because  they  will 
show  a  loss  this  year,  as  they  have  in 
other  years.  Their  biggest  cost  next  to 
the  interest  they  are  paying  on  their 
212  billion  dollars'  worth  of  indebted- 
ness is  fertilizer  and  feed,  the  very 
products  we  are  attempting  to  tax 
through  S.  51.  Let  me  point  out  one 
other  major  difficulty,  as  I  feel  so 
strongly  about  this.  Name  one  of  those 
groups  which  was  cited  which  would 
contribute  to  this  fund  that  will  not 
pass  it  on  to  somebody.  You  tell  us  for 
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1  second,  gentlemen,  how  the  farmer 
is  going  to  pass  this  added  cost  on.  I 
can  tell  you  right,  he  is  getting  $1  less 
for  corn  this  year  than  he  did  a  year 
ago. 

I  personally  can  tell  you  I  got  more 
for  wheat  at  the 'end  of  World  War  II 
than  a  farmer  gets  today.  Yet,  we  pass 
on  eost  after  cost  after  cast.  We  are 
not  satisfied.  This  hill  imposes  an  addi- 
tional burden  on  our  Nation's  farmers, 
even  though  they  axe  not  making-  any 
income.  This  bill  requires  that  they 
contribute  to  cleaning  up  somebody 
else's  waste  sites.  I  hope  my  colleagues 
recognize  that  and  think  about  that 
for  a  moment. 

I  sat  in  this  Chamber,  and  I  have, 
seen  a  great  many  measures  passed 
that  have  provided  some  relief  and 
consideration  to  groups  that  were 
hurting.  Think  of  the  unemployment 
tax.  When  the  dollars  ran  ant  of  the 
fund,  we  did  not  hesitate  to  go  to  the 
Treasury  far  additional  dollars;  Speak- 
ing of  unemployment,  the  people  who 
were  unemployed  at  that  moment 
were  making  more  money  through 
their  unemployment  compensation 
than  my  farmers  were  every  morning 
they  started  up  their  tractor  to  go  to 
work.  Yet,  not  much  consideration  is 
being  given  to  the  farmers  in  this  reve- 
nue-raising scheme.  I  wander  what  the 
new  farm  bill  wih  include.  That  win 
depend  upon  this  body  and  what  we  do 
with  it.  Hopefully,  our  farmers  will 
start  showing  seme  profits.  However,  I 
see  Utile  reason  for  encouragement. 

1  cannot  believe  that  the  Members 
of  this  UJS.  Senate  would  stand  here 
on  the  floor  today  and  cast  a  vote  to 
add  another  straw  to  the  back  of  the 
American  farmer  that  is  going  to 
break  that  back.  That  is  the  position 
he  is  in.  You  bet,  Mr.  Chairman.  I 
admit  my  amendment  is  intended  to 
help  the  farmers  of  this  Nation.  I  do 
not  apologize  for  that.  Maybe  it  is  an 
exception.  But  this  is  a  time  for  excep- 
tional things  when  agriculture  is  de- 
pressed and  hurting  as  badly  as  it  is 
today.  I  hope  Sena  torn  who  are  not 
here  today  on  the  floor,  and  I  regret 
that  four  of  the  consponsors  of  my 
amendment  are  necessarily  absent,  at 
this  moment  are  listening  and  will  give 
this  issue  very,,  very  serious  consider- 
ation because  I  would  like  to  ask  for  a 
rollcaD  vote,  Mr.  President. 

The  PRESIDING  OFFICER.  Is  the 
Senator  requesting  the  yeas  and  nays? 

Mr.ABDNOR.Yes. 


The  PRESIDING  OFFICER.  Is 
there  a  sufficient  second?  Thee  is  a 
sufficient  second. 

The  yeas  and  hays  were  ordered. 

Mr.  GRASSLEY.  Mr.  President,  I 
join  with  my  colleague,  Mr.  Abbnor, 
and  others  in  offering  this  amendment 
that  would  extend  the  catagory  of  un- 
processed agricultural  products  to  in- 
clude fertilizer,,  animal  feed,  and  raw 
materials  used  to  produce  fertilizer 
and  animal  feed,  for  exemption  from 
the  Superfund  excise  tax. 

This  amendment  would  extend  to 
fertilizer  and  animal  feed  the  same  ex- 
emption from  tax  these  products  are 
currently  accorded  under  the  Super- 
fund  feedstock  tax.  The  cost  of  clean- 
ing up  hazardous  waste  sights  should 
not  be  borne  by  the  farmers  in  my 
State  of  Iowa.  They  cannot  afford  ad- 
ditional burdens  at  a  time  when  their 
cost  of  production  already  exceeds  the 
price  they  receive  for  their  crops. 

EPA  studies  have  confirmed  that 
fertilizer  and  ferilizer  raw  materials 
have  not  contributed  to  the  environ- 
mental problems  associated  with  aban- 
doned hazardous  waste  disposal  sights. 
An  exemption  from  the  Superfund 
excise  tax  for  fertilizer  would  confirm 
the  intent  of  Congress  to  minimize 
any  additional  tax  burdens  which 
would  be  passed  on  directly  to  our  Na- 
tion's farmers. 

The  PRESIDING  OFFICER.  The 
Senator  from  Oregon. 

Mr.  PACKWOOD  Mr.  President,  I 
conclude  as  follows:  How  many  times 
have  we  heard  Senator  Long,  the  dis- 
tinguished former  ehairman  of  the  Fi- 
nance Committee,  say,  "Dont  tax  you, 
don't  tax  me.  tax  the  man  behind  the 
tree."  We  have  already  exempted  in 
this  bill  from  the  excise  tax  the  princi- 
pal product  from  which  farmers  make 
money— their  crops.  I  assume  that  is 
what  most  farmers  make  money  from. 
If  they  make  any  money  at  all,  it  is 
out  of  what  they  grow— which  is  total- 
ly exempt.  I  will  say  once  more  this 
excise  tax  was  added  because  we 
turned  and  turned  and  turned  to 
dozens  and  said  where  else  do  you 
want  to  get  the  money?  This  adminis- 
tration that  claims  to  be  adamant 
against  the  deficit  says  get  half  of  it 
out  of  the  general  fund.  They  could 
not  find  any  other  tax.  We  go  to  ev- 
eryone who  opposes  the  excise  tax  and 
say,  "Do  you  want  us  to  increase  the 
feedstock  tax?"  "No,"  "Petroleum 
tax?"  "No."  "Special  manufacturers" 
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corporate    surtax?"    "No."    "Where?" 
"Oh,  I  don  t  know.  But  don't  tax  me." 

I  asked  my  good  friend  from  South 
Dakota  where  to  get  the  money.  He 
said,  "I  don't  know.  Don't  tax  farm- 
ers." And  we  have  exempted  farmers 
from  the  bulk  of  this  tax  and  what 
they  are  saying  is  give  me  more.  If 
that  is  where  we  stand  as  we  approach 
this  tax  and  the  tax  reform  bill*  give 
me  more.  God  help  this  country. 

The  PRESIDING  OFFICER.  Is 
there  further  debate?  If  not,  the  Ques- 
tion is  on  the  amendment  of  the  Sena- 
tor from  South  Dakota.  The  yeas  and 
nays  have  been  ordered  and  the  clerk 
will  call  the  roll. 

The  assistant  legislative  clerk  called 
the  roll. 

Mr.  SIMPSON.  I  announce  that  the 
Senator  from  North  Dakota  [Mr.  An- 
oajews],  the  Senator  from  North  Caro- 
lina EMr.  East],  and  the  Senator  from 
Oklahoma  EMr.  Nickles]  are  necessar- 
ily absent. 

Mr.  CRANSTON.  I  announce  that 
the  Senator  from  Delaware  [Mr. 
BidknI  and  the  Senator  from  Oklaho- 
ma [Mr.  Roren]  are  necessarily 
absent. 

I  also  announce  that  the  Senator 
from  Montana  [Mr.  BaucusO  is  absent 
because  of  death  in  the  family. 

I  further  announce  that,  if  present 
and  voting  the  Senator  from  Montana 
[Mr.  Baucusl  would  vote  "yea." 

The  PRESIDING  OFFICER  (Mr. 
Chafee).  Are  there  any  other  Senators 
in  the  Chamber  desiring  to  vote? 

The  result  was  announced—yeas  46, 
nays  48,  as  follows: 

LRoiLcaU  Vote  No.  194  Leg.} 
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So  the  amendment  (No.  683)  was  re- 
jected. 

Mr.  PACKWOOD.  Mr.  President,  I 
move  to  reconsider  the  vote  hy  which 
the  amendment  was  rejected. 

Mr.  METZENBAUM.  Mr.  President, 
I  move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 


(Purpose:  Relating  to  remedial  actions  at 
Federal  facilities) 

Mr.  WILSON.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask  for 
its  immediate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  California  [Mr. 
Wn.soNl  proposes  an  amendment  numbered 
684. 

Mr.  WILSON.  Mr.  President,  I  ask 
unanimous  consent  that  the  reading  of 
the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 

At  the  appropriate  place  in  the  bill,  add 
the  following  new  section: 

"DEPARTMENT  OF  DEFENSE  ENVIRONMENTAL 
RESTORATION  PROGRAM 

Sec.  .  (A)  Environmental  Restoration 
Program.— 

"(1)  In  general.— The  Secretary  of  De- 
fense (hereafter  in  this  section  referred  to 
as  the  "Secretary")  shall  carry  out  a  pro- 
gram of  environmental  restoration  at  facili- 
ties under  the  jurisdiction  of  the  Secretary. 
The  program  shall  be  known  as  the  'De- 
fense Environmental  Restoration  Program.' 

"(2)  Application  of  section  117.— The 
program  shall  be  carried  out  subject  to  sec- 
tion 117  (relating  to  Federal  facilities). 

"(3)  Designation  of  administrative 
office  within  osD.— The  Secretary  shall 
identify  an  office  within  the  Office  of  the 
Secretary  which  shall  have  the  responsibil- 
ity for  carrying  out  the  program. 

"(b)  Program  Goals.— Goals  of  the  pro- 
gram shall  include  the  following: 

"(1)  The  identification,  Investigation,  re- 
search and  development,  and  cleanup  of 
contamination  from  hazardous  substances 
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**<2*  Correction  of  other 
'idhiMiW,  such  *#  detection  and  disposal  of 
unexploded  ordnance,  which  creates  an  im- 
minent and  substantial  endangerment  to 
the  public  health  or  welfare,  or  to  the  envi- 


propricte*  to  tfee  tresaf  er  •ocotsit. 
**(B>  Un*mnmrr  or  tanmmnsnom  or 


"(3)  Demolition  and  removal  of  unsafe 
buildings  and  structures,  Including  buildings 
and  structures  of  the  Department  of  De- 
fense at  sites  formerly  used  by  or  under  the 
jurisdiction  of  the  Secretary. 

"(c)  Responsibility  for  Response  Ac- 
tions.— 

"(1)  Basic  responsibility.— The  Secretary 
shall  carry  out  (in  accordance  with  the  pro- 
visions of  and  this  title)  all  response  action 
for  which  the  Secretary  is  responsible  with 
respect  to  releases  of  hazardous  substances 
from  each  of  the  following: 

"(A)  Each  facility  or  site  owned  by,  leased 
to,  or  otherwise  possessed  by  the  United 
States  and  under  the  administrative  juris- 
diction of  the  Secretary. 

"(B)  Each  facility  or  site  which  was  under 
the  administrative  jurisdiction  of  the  Secre- 
tary and  owned  by,  leased  to,  or  otherwise 
possessed  by  the  United  States  at  the  time 
of  actions  leading  to  contamination  by  haz- 
ardous substances. 

"(C)  Each  vessel  of  the  Department  of  De- 
fense, including  vessels  owned  or  bareboat 
chartered  and  operated. 

"(2)  State  fees  and  charges.— The  Secre- 
tary shall  pay  all  fees  and  charges  Imposed 
by  State  authorities  for  permit  services  for 
the  storage  or  disposal  (or  both)  of  hazard- 
ous substances  on  lands  which  are  under  the 
administrative  jurisdiction  of  the  Secretary 
to  the  same  extent  that  nongovernmental 
entities  are  subject  to  fees  and  charges  im- 
posed by  State  authorities  for  permit  serv- 
ices. This  requirement  shall  not  apply 
where  such  payment  is  the  responsibility  of 
a  lessee,  contractor,  or  other  private  person. 

"(d)  Services  of  other  agencies.— The 
Secretary  may  enter  into  agreements  with 
any  other  federal  agency,  and  on  a  reim- 
bursable or  other  basis  with  any  State  or 
local  government  agency,  to  obtain  the  serv- 
ices of  that  agency  to  assist  the  Secretary  in 
carrying  out  any  of  his  responsibilities 
under  this  section.  Services  which  may  be 
obtained  under  this  subsection  include  the 
identification,  investigation,  and  cleanup  of 
any  off-site  contaminations  possibly  result- 
ing from  the  release  of  a  hazardous  sub- 
stance or  waste  at  a  facility  under  the  Secre- 
tary's administrative  jurisdiction. 

"(e)  Environmental  Restoration  Trans- 
fer Account.— 

"(1)  Establishment  of  transfer  ac- 
count.— 

"(A)  Establishment.— There  is  hereby  es- 
tablished an  annual  appropriation  account 
for  the  Department  of  Defense  to  be  known 
as  the  'Environmental  Restoration,  Defense' 
account  (hereinafter  in  this  section  referred 
to  as  the  'transfer  account').  All  sums  appro- 
priated to  carry  out  the  functions  of  the 
Secretary  relating  to  environmental  restora- 
tion under  this  or  any  other  Act  shall  be  ap- 


frtated  to  the  tswrfer  mom*  miess  mch 
sums  have  bee*  aporiflcaHr  authorise*  bjr 

law. 

"CO  Availability  of  funds  in  transfer 
account.— Amounts  appropriated  to  the 
transfer  account  shall  remain  available  until 
transferred  under  paragraph  (2). 

"(2)  Authority  to  transfer  to  other  dod 
accounts.— Amounts  in  the  transfer  account 
shall  be  available  to  be  transferred  by  the 
Secretary  to  any  other  appropriation  ac- 
count or  fund.  Funds  so  transferred  shall  be 
merged  and  available  for  the  same  purposes 
and  for  the  same  period  as  the  account  or 
fund  to  which  transferred. 

"(3)  Obligation  of  transferred 
amounts.— Funds  transferred  under  subsec- 
tion (b)  and  subsection  (eX2)  may  only  be 
obligated  or  expended  from  the  account  or 
fund  to  which  transferred  in  order  to  carry- 
out  the  functions  of  the  Secretary  under 
this  Act  of  environmental  restoration  func- 
tions under  any  other  Act,  including  func- 
tions for  removal  of  unsafe  buildings  or 
debris  of  the  Department  of  Defense  at  sites 
formerly  used  by  the  Department  of  De- 
fense. 

"(4)  Limitation  on  expenditures.— 

"(A)  General  rule.— The  Secretary  may 
not  obligate  or  expend  funds  for  purposes  of 
this  Act  or  any  other  purpose  relating  to  en- 
vironmental restoration  other  than  funds 
transferred  from  the  transfer  account. 

"(B)  Exception  for  emergency  response 
action— The  Secretary  may  obligate  or 
expend  funds  which  are  available  to  the 
Secretary  for  operation  and  maintenance  to. 
carry  out  emergency  response  actions  au- 
thorized under  this  Act  whenever  the  Secre- 
tary determines  that  such  obligation  or  ex- 
penditure is  necessary  to  protect  the  public 
health  or  welfare,  or  the  environment.  In 
any  such  case,  the  operation  and  mainte- 
nance account  concerned  shall  be  reim- 
bursed from  the  transfer  account, 

(C)  Reprogramming.— Any  reprogramming 
request  relating  to  environmental  restora- 
tion into  the  transfer  account  must  be  for- 
warded to  the  Senate  Armed  Services  Com- 
mittee, the  House  Armed  Services  Commit- 
tee, the  Senate  Appropriations  Committee 
and  the  House  Appropriations  Committee 
on  a  notification  basis.  The  request  for  re- 
programming will  be  considered  approved 
unless  action  to  the  contrary  is  taken  by 
any  one  of  those  committees  within  a  21-day 
period  beginning  on  the  date  of  the  notifica- 
tion is  received  by  those  committees  (or 
after  each  such  committee  has  approved  the 
reprogramming  request,  if  the  committees 
approved  the  request  before  the  end  of  that 
period). 

"(5)  Amounts  recovered  under  subtitle 
a.— Amounts  recovered  under  section  107  for 
response  actions  of  the  Secretary  shall  be 
credited  to  the  transfer  account  (if  appro- 
priated by  Congress  for  that  purpose). 

"(f)  Military  Construction  for  Re- 
sponse Action.— 
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"(1)  Authority.— Subject  to  subsection 
(b),  the  Secretary  may  carry  out  a  military 
construction  project  not  otherwise  author- 
ized by  law  if  necessary  to  carry  out  a  re- 
sponse action  under  this  Act. 

"(2)  Congressional  notice-and-wait.— 

(A)  Notice  to  Congress.— When  a  decision 
is  made  to  carry  out  a  military  construction 
project  under  this  section,  the  Secretary 
shall  submit  a  report  in  writing  to  the  ap- 
propriate committees  of  Congress  on  that 
decision.  Each  such  report  shall  include  the 
following: 

"(i)  The  Justification  for  the  project  and 
the  current  estimate  of  the  ,  cost  of  the 
project. 

"(H)  The  justification  for  carrying  out  the 
project  under  this  section. 

"(Hi)  A  statement  of  the  source  of  the 
funds  to  be  used  to  carry  out  the  project. 

"(B)  Oversight  period.— The  project  may 
then  be  carried  out  only  after  the  end  of  the 
21 -day  period  beginning  on  the  date  of  the 
notification  is  received  by  those'committees 
(or  after  each  such  committee  has  approved 
the  project,  if  the  committees  approved  the 
project  before  the  end  of  that  period).". 

Mr.  WILSON.  Mr.  President,  this 
amendment  is  one  that  has  been 
cleared  with  both  sides  of  the  aisle.  It 
is  designed  to  provide  necessary  tools 
to  the  Department  of  Defense  in  their 
efforts  to  clean  up  hazardous  wastes  at 
military  sites  across  the  country.  It 
seeks  to  do  two  things  which  will 
remove  conflict  and  expedite  the  im- 
plementation of  this  toxic  waste  clean- 
up at  military  bases. 

The  amendment  establishes,  first,  an 
environmental  restoration  program 
within  the  Defense  Department  and 
sets  up  an  accounting  mechanism 
within  the  DOD  budget  designed  to 
give  the  military  the  funding  flexibil- 
ity they  need  to  respond  in  a  timely 
fashion  to  the  threat  of  toxic  waste 
contamination.  This  amendment  es- 
sentially authorizes  a  program  that— 
with  great  foresight— was  created  by 
line-item  appropriation  by  my  good 
friend,  the  senior  Senator  from 
Alaska,  the  distinguished  chairman  of 
the  Defense  Appropriations  Subcom- 
mittee. 

The  major  change  made  by  this 
amendment  to  the  existing  program  Isf 
really  an  accounting  change  that  will 
result  in  giving  the  DOD  greater  fund- 
ing flexibility.  The  amendment  estab- 
lishes a  transfer  account  for  hazardous 
waste  cleanup  wherein  it  will  be  pro- 
hibited to  transfer  funds  out  of  this 
account  for  other  kinds  of  uses. 

Mr.  President,  this  does  not  create 
additional  funding.  The  Department 
of  Defense  through  the  same  process 


will  determine  what  its  needs  axe.  But 
the  accounting  change  is  important 
because  it  resolves  the  inherent  con- 
flict within  the  Department  of  De- 
fense that  I  think  was  not  intended 
but  one  that  has  pitted  national  secu- 
rity requirements  against  environmen- 
tal needs  and  it  will  be  a  surprise  to  no 
one  that  conflict  has  ordinarily  been 
resolved  in' favor  of  national  security. 
That  would  be  all  for  the  good,  Mr. 
President,  except,  as  I  say,  I  think  the 
conflict  was  unintended  and  it  is  un- 
necessary. 

The  answer  to  this  inherent  conflict 
is  to  separate  these  functions.  The  two 
functions  should  be  separated  from 
each  other  so  that  one  will  not  be  con- 
sistently in  competition  with  the  other 
for  these  scarce  dollars,  and  that  is  ex- 
actly what  the  establishment  of  an  en- 
vironmental restoration  transfer  ac- 
count does  as  provided  in  this  amend- 
ment. 

The  second  change  is  to  provide  that 
the  amendment  will  exempt  hazardous 
waste  cleanup  projects  from  the  exist- 
ing requirements  in  the  law  to  secure  a 
line-item  military  construction  author- 
ization. 

The  reason  for  this,  as  my  colleagues 
know,  is  that  any  military  construc- 
tion project  costing  in  excess  of  $1  mil- 
lion requires  a  specific  line-item  au- 
thorization in  the  military  construc- 
tion authorization  bill  that  we  enact 
each  year. 

The  problem  with  this  approach  to 
hazardous  waste  cleanup  projects  cost- 
ing as  much  as  $350  million— and  one 
example  is  the  Rocky  Mountain  Arse- 
nal—is the  average  time  to  take  pro- 
posed military  construction  from  the 
drawing  board  to  the  President's  desk 
for  signature  runs  from  3  to  5  years. 
While  this  kind  of  deliberation  may  be 
appropriate  for  regular  military  con- 
struction projects  which  are  for 
MILCON  dollars,  it  represents  an 
unwise  and  unnecessary  delay  when 
we  are  talking  about  the  immediate 
need  to  clean  up  toxic  waste  at  mili- 
tary bases. 

So,  my  amendment  makes  an  excep- 
tion for  hazardous  waste  cleanup 
projects  and  allows  the  Secretary  to 
obligate  funds  from  the  environmental 
transfer  account  which  is  virtually  a 
trust  account  under  this  amendment 
for  construction  projects  without  prior 
congressional  authorization.  Provision 
is  made  in  the  amendment  for  a  21 -day 
notice  period  before  the  appropriate 


1266 


committees  of  Congress  when  the  Sec- 
retary decides  to  obligate  moneys  that 
would  otherwise  require  military  con- 
struction authorization. 

Mr.  President,  I  think  these  two 
changes  will  achieve  a  desirable  expe- 
diting of  the  kind  of  efforts  that  many 
base  commanders  are  trying  to  make. 

I  visited  four  installations  in  Califor- 
nia this  summer  that  are  on  the  na- 
tional priority  list,  which  my  col- 
leagues understand  is  an  indication 
that  they  are  among  the  most  serious 
offenders. 

This  amendment  is  targeted  exclu- 
sively to  the  Defense  Department  for 
two  reasons: 

First,  the  DOD  sites  comprise  the 
vast  preponderance  of  Federal  facility 
sites  that  will  require  cleanup,  and, 
second,  the  kind  of  funding  restric- 
tions that  we  find  attached  to  the 
MILCON  process  within  the  DOD 
budget  does  not  generally  apply  to 
other  departments,  such  as  the  De- 
partment of  Energy  and  Department 
of  Interior. 

Mr.  President,  I  commend  this 
amendment  to  my  colleagues  for  its 
adoption,  and  I  am  aware  of  no  opposi- 
tion. I  think  that  it  is  the  result  of  the 
kind. of  complaints  that  I  was  getting 
from  base  commanders  this  summer 
who  were  trying  as  best  they  could  to 
deal  with  the  existing  ronstraints  in 
the  law.  I  think  those  constraints 
should  be  removed.  They  are  serving 
no  interests. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  amendment  of- 
fered by  the  able  Senator  from  Cali- 
fornia [Mr.  Wilson],  and  we  believe  it 
will  improve  the  overall  bill,  and  we 
are,  therefore,  prepared  to  accept  it. 

Mr.  BENTSEN.  Mr.  President,  in  ex- 
amining for  the  minority  on  this  com- 
mittee, it  is  the  opinion  of  the  Senator 
from  Texas  that  this  improves  the 
procedure  for  the  cleanup  of  sites  of 
the  Defense  Department  and  we  are 
happy  to  support  it. 

The  PRESIDING  OFFICER.  If 
there  be  no  further  comments,  the 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  California. 

The  amendment  (No.  684)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.    BENTSEN.    Mr.    President,    I 

move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 


agreed  to. 

Mr.  WILSON.  Mr.  President,  I  only 
express  my  gratitude  to  the  distin- 
guished manager  and  the  distin- 
guished ranking  minority  member  and 
the  staffs  for  the  very  extraordinary 
degree  of  cooperation.  They  were  of 
enormous  assistance  to  us  in  achieving- 
this  purpose. 

Mr.  STAFFORD.  Mr.  President,  I 
thank  the  distinguished  Senator  for 
his  kind  words. 

Several  Senators  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  North  Carolina. 

AMENDMENT  NO.  686 

Mr.  HELMS.  Mr.  President,  I  send 
an  amendment  to  the  desk  and  ask- 
that  it  be  stated.  I  suggest  the  clerk 
read  it  all. 

Mr.  STAFFORD.  Mr.  Presidnt.  will 
the  able  Senator  from  North  Carolinia 
be  willing  to  forego  for  a  short  amend- 
ment by  the  Senator  from  Pennsylva- 
ma.t  hat  will  not  be  opposed? 

Mr.  HELMS.  Absolutely.  I  will  be  de- 
lighted to  do  so. 

Mr.  STAFFORD.  I  thank  the  Sena- 
tor from  North  Carolina. 

Mr.  HELMS.  Mr.  President,  I  ask 
unanimous  consent  that  my  amend- 
ment be  laid  aside. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  Senator  from  Pennsylvania  is 
recognized. 

Mr.  SPECTER.  Mr.  President,  I 
thank  the  distinguished  Senator  from 
North  Carolina  for  yielding. 

AMENDMENT  NO.  685 

Mr.  President,  I  send  an  amendment 
to  the  desk  and  ask  for  its  immediate 
consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated. 

The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Pennsylvania  [Mr. 
Specter]  proposes  an  amendment  numbered 
685. 

Mr.  SPECTER.  Mr.  President,  I  ask 
unanimous  consent  that  the  reading  of 
the  amendment  be  dispensed  with. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

The  amendment  is  as  follows: 
Sec.  .  Section  301  of  CERCLA  is  amend- 
ed by  adding  the  following  new  subsections: 
<  )  The  Administrator  of  the  Environ- 
mental Protection  Agency  and  the  Attorney 
General  shall  submit  to  Congress  annually 
on  the  first  day  of  January  a  report  includ- 
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ing: 

(1)  The  rules,  guidelines,  criteria  and  pro- 
cedures used  to  determine  which  potentially 
responsible  parties  to  include  as  defendants 
in  a  judicial  or  administrative  enforcement 
action  under  this  Act; 

(2)  The  rules,  guidelines,  criteria,  and  pro- 
cedures used  to  develop  facts  and  informa- 
tion regarding  potentially  responsible  par- 
ties at  priority  sites  and  to  provide  such  in- 
formation to  potentially  responsible  parties 
in  order  to  assist  the  settlement  process; 

(3)  The  rules,  guidelines,  criteria  and  pro- 
cedures used  to  determine  whether,  to  what 
extent,  and  on  what  basis  to  use  Fund  re- 
sources for  removal  or  remedial  actions  in 
connection  with  a  settlement  or  voluntary 
cleanup. 

Mr.  SPECTER.  Mr.  President, 
during  the  past  few  days,  the  Senate 
has  considered  one  of  the  most  impor- 
tant' bills  during  my  term  in  the 
Senate,  the  Superfund  Improvement 
Act  of  1985.  This  legislation  addresses 
a  critical  issue  in  my  home  State  of 
Pennsylvania  and  the  Nation  as  a 
whole:  how  to  speed  up  and  improve 
the  Federal  program  dedicated  to 
cleaning  up  the  many  sites  which  are 
contaminated  with  hazardous  sub- 
stances and  toxic  chemicals.  I  have 
personally  viewed  sites  which  present 
immediate  threats  to  our  health  and 
safety  and  can  attest  to  how  vital  this 
program  is  to  our  country. 

Earlier  .this  year,  I  requested  hear- 
ings on  Superfund  before  the  Judici- 
ary Committee  because  of  my  concern 
that  the  Superfund  Program  operate 
fairly  and  efficiently  in  order  to  carry 
out  its  mandate  to  clean  up  the  envi- 
ronment with  all  possible  speed.  These 
hearings  set  out  many  issues  and  pro- 
vided the  committee  important  view- 
points and  information. 

Based  upon  our  hearings  and  my  ex- 
perience in  litigation  in  the  Federal 
courts,  it  is  my  conclusion  that  defend- 
ants under  Superfund  should  have  a 
right  of  contribution  to  bring  in  addi- 
tional defendants  so  that  all  parties 
may  be  before  the  court  at  the  same 
time  to  determine  issues  of  liability 
and  damages  with  the  appropriate  de- 
termination as  to  contribution  and/or 
indemnification.  These  private  party 
actions  would  encourage  additional 
parties  to  come  forward  and  expedite 
settlement  discussions  with  the  Gov- 
ernment. Following  these  hearings,  I 
introduced  a  bill,  S.  1561,  the  Super- 
fund  Fair  Contribution  Act,  which 
permits*  the  timing  and  procedure  for 
such  contribution  claims  to  be  gov- 
erned by  the  sound  discretion  of  the 


court.  My  bill  is  designed  to  resolve 
possible  constitutional  challenges  to 
Superfund,  and,  as  such,  expedite 
cases  and  speed  up  clean  up. 

I  am  pleased  that  the  concept  of  my 
bill  has  been  included  in  an  amend- 
ment which  has  been  offered  by  the 
distinguished  chairman  of  the  Judici- 
ary Committee.  In  addition  to  this 
change,  I  believe  two  further  improve- 
ments are  necessary  so  that  Superfund 
operates  fairly  and  effectively. 

First,  during  earlier  consideration  of 
Superfund,  I  offered  an  amendment 
that  provides  that  the  liability  of  all 
parties  to  Superfund  cases,  including 
third-party  defendants,  shall  be  deter- 
mined according  to  principles  of 
equity.  This  will  insure  that  all  parties 
have  incentive  to  come  to  the  bargain- 
ing table  and  settle  cases  quickly.  By 
encouraging  settlement,  this  impor- 
tant reform  will  expedite  environmen- 
tal cleanup'  through  the  voluntary  par- 
ticipation of  all  interested  parties. 
This  amendment  has  the  support  of 
many  parties,  including  environmental 
and  industry  groups.  I  am  pleased  that 
it  was  accepted  without  opposition. 

Today,  I  am  offering  a  second 
amendment  which  would  require  the 
Environmental  Protection  Agency  and 
the  Department  of  Justice  to  submit 
an  annual  report  to  Congress  concern- 
ing various  aspects  of  their  policies  re- 
garding the  enforcement  of  Super- 
fund.  In  the  past,  there  have  been  var- 
ious concerns  that  the  EPA  has  not  ef- 
fectively enforced  Superfund.  Al- 
though I  have  faith  that  the  law  will 
be  fairly  and  properly  enforced  under 
the  current  Administrator,  the  leader- 
ship of  Government  agencies  changes 
and  it  is  possible  that  the  law  will  not 
be  properly  enforced  in  the  future.  In 
order  to  ensure  against  the  disastrous 
consequences  that  could  occur,  my 
amendment  would  require  a  report 
which  would  enable  Congress  to  effect 
proper  oversight  over  administrative 
action.  This  concept  also  has  the  en- 
dorsement of  many  parties,  including 
environmental  and  industry  groups.  I 
urge  its  support. 

Mr.  President,  it  is  likely  that  during 
the  next  few  days  we  will  enact  legisla- 
tion which  will  increase  the  size  of  Su- 
perfund manifold,  broadening  its 
funding  base  and  strengthening  its  en- 
forcement mechanisms.  This  reflects 
our  continued  commitment  to  the  pro- 
tection of  the  health  and  welfare  of 
the  people  of  our  country.  Superfund 
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will  also  specifically  cover  naturally 
occurring  toxic  health  situations,  such 
as  radon,  which  threatens  many 
people  in  Pennsylvania  and  other 
States. 

Mr.  President,  I  believe  that  the 
duty  of  this  body  to  enact  the  strong- 
est possible  Superfund  bill  is  very 
clear.  By  adopting  the  fine  work  of  the 
Environment  and  Public  Works,  Pi- 
nance,  and  Judiciary  Committees  with 
this  amendment,  I  believe  that  we  will 
achieve  an  historic  accomplishment  in 
environmental  protection. 

Mr.  President,  this  amendment  calls 
for  reporting  from  the  Department  of 
Justice  and  the  Environmental  Protec- 
tion Agency  so  there  may  be  a  clear 
statement  before  an  segments  of  the 
public,  private  sector  and  Govern- 
ment, as  to  what  standards  are  being 
used  by  EPA  and  the  Department  of 
Justice  for  the  enforcement. 

This  amendment  has  been  discussed 
with  the  distinguished  chairman  of 
the  committee  and  I  believe  cleared 
with  the  ranking  member. 

Mr.  STAFFORD.  Mr.  President,  I 
am  pleased  to  accept  the  Senator's 
amendment  for  this  side.  I  believe  that 
the  accumulation  of  information  on 
the  administration's  settlement  and 
enforcement  policies  will  be  of  assist- 
ance to  the  Congress  and  the  public. 

I  would  also  like  to  take  this  oppor- 
tunity to  comment  on  an  amendment 
offered  by  Senator  Specter  which  was 
accepted  on  Friday.  Because  of  other 
demands,  I  did  not  have  the  opportu- 
nity, as  floor  manager,  and  principal 
sponsor  of  amendment  663,  to  com- 
ment on  amendment  664  at  the  time 
of  its  acceptance. 

It  was  and  is  my  understanding  that 
the  amendment  is  solely  to  correct  a 
difficulty  which  some  third-party 
plaintiffs  are  encountering  in  obtain- 
ing joinder  of  third-party  defendants 
in  claims  for  contribution  under 
CERCLA.  The  amendment  does  not 
diminish  the  liability  of  any  person 
under  CERCLA  nor  does  it  suggest 
that  anything  other  than  the  standard 
of  liability  which  has  been  held  by  the 
courts  to  apply,  continue  to  be  applied. 
Indeed,  as  originally  drafted,  the  Sena- 
tor's amendment  contained  the  word 
"apportion"  for  which  we  agreed  to 
substitute  "allocate"  in  order  to  avoid 
any  possible  confusion  on  this  point. 

Also,  Mr.  President,  the  amendment 
was  first  circulated  only  hours  before 
its  acceptance.  Therefore,  despite  the 


changes  which  we  made,  it  is  possible 
that  we  may  discover  other  difficulties 
which  necessitate  further  change  or, 
although  I  would  avoid  this,  its  dele- 
tion. 

Having  said  that,  Mr.  President,  let 
me  hasten  to  add  that  I  agree  with  the 
fundamental  purpose  of  the  amend- 
ment, which  is  to  assure  that  as 
among  themselves,  the  defendants  in  a 
Superfund  suit  should  be  able  to  en- 
force their  rights  of  contribution. 

Mr.  SPECTER.  The  amendment  in- 
troduced and  passed  on  Friday,  adds  to 
the  contribution  provision  a  sentence 
which  provides  explicitly  for  equita- 
ble allocation  of  response  costs  by  the 
court.  The  defendants  in  the  original 
action  will  have  to  demonstrate  that 
each  of  the  third  parties  in  the  contri- 
bution action  is  a  liable  party  under 
the  same  elements  of  section  107.  An 
allocation  of  response  costs  will  be  an 
equitable  matter  for  the  court  and  es- 
tablishing each  third-party  defend- 
ant's share  of  response  costs  will  not 
be  a  required  element  of  proof  to  es- 
tablish liability  for  contribution.  This 
amendment  does  not  in  any  way  alter 
the  standard  of  liability  under  section 
107,  By  encouraging  settlement,  this 
important  reform  will  expedite  envi- 
ronmental cleanup  while  protecting 
critical  due  process  rights. 

Mr.  STAFFORD.  Mr.  President,  we 
have  examined  the  amendment  of- 
fered by  the  able  Senator  from  Penn- 
sylvania and  we  believe  it  to  be  a  suita- 
ble addition  to  the  legislation  we  are 
considering  and  we  are  prepared  on 
this  side  to  accept  it. 

Mr.  SPECTER.  Mr.  President,  I 
thank  the  distinguished  chairman  for 
his  courtesy  and  I  thank  the  staff  for 
their  assistance. 

I  think  this  will  be  a  useful  amend- 
ment. I  very  much  appreciate  the 
courtesies  of  the  chairman. 

The  PRESIDING  OFFICER.  Is 
there  further  discussion  on  the 
amendment  of  the  Senator  from  Penn- 
sylvania? 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Pennsylva- 
nia. 

The  amendment  (No.  .685)  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  amendment  was  agreed  to. 

Mr.  SPECTER.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 
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The  motion  to  lay  on  the  table  was 
agreed  to. 

AMENDMENT  NO.  686 

(Purpose:  To  express  the  sense  of  the 
Senate  in  opposition  to  a  value-added  tax) 
The    PRESIDING    OFFICER.    The 
question  recurs  on  the  amendment  of 
the  Senator  from  North  Carolina. 
The  clerk  will  report. 
The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  North  Carolina  [Mr. 
Helms],  for  himself,  Mr.  McClure,  Mr. 
Levin,  and  Mr.  Proxmire,  proposes  an 
amendment  numbered  686. 
At  the  end  thereof,  add  the  following: 
The  Value  Added  Tax  is  a  regressive  tax 
which  places  the  burden  of  paying  for  pollu- 
tion on  persons  other  than  those  responsi- 
ble for  It; 

The  Value  Added  Tax  on  S.  51  represents 
a  dangerous  shift  toward  the  principle  of  a 
broad-based  tax  on  sales; 

The  Value  Added  Tax  has  escalated  rapid- 
ly in  virtually  every  country  to  which  it  has 
been  implemented; 

The  administration  has  stated,  to  a  Sep- 
tember 16,  1985,  Statement  of  Administra- 
tion Policy  the  "(t)he  President's  senior  ad- 
visors will  recommend  disapproval  of  any 
legislation  containing  a  value-added  or 
other  broad-based  tax"; 

The  House  of  Representatives  is  expected 
to  adopt  a  financing  mechanism  for  the  Su- 
perfund  bill  which  will  not  include  the 
Value  Added  Tax; 

The  Administration  will  not  be  prepared 
to  release  its  alternative  to  the  Value  Added 
Tax  until  after  the  Senate  has  completed 
action  on  the  Superf  und  legislation; 

Prolonged  debate  on  the  floor  of  the 
Senate  concerning  an  alternative  to  the 
Value  Added  Tax  would  unduly  delay  con- 
sideration of  this  legislation:  Now,  there- 
fore, be  it 

The  Sense  of  the  Senate  that  the  commit 
tee  on  conference  on  S.  51  or  such  othei 
comparable  .Superfund  reauthorization  leg 
islation  as  shall  be  approved  by  both  House 
of  Congreaa  should  report  legislation  eon 
taming  a  reliable  financing  mechanism  foi 
the  Superfund  program  which  does  not  to 
elude  the  Value  Added  Tax. 

Mr.  HELMS.  Mr.  President.  I  ask  for 
the  yeas  and  nays. 

The  PRESIDING  OFFICER.  The 
yeas  and  nays  have  been  requested.  Is 
there  a  sufficient  second?  There  is  a 
sufficient  second. 
The  yeas  and  nays  were  ordered. 
Mr.  HELMS.  Mr.  President,  I  believe 
the  amendment,  as  read  by  the  clerk, 
states  the  case.  I  do  not  propose  to 
take  up  the  time  of  the  Senate.  Every 
Senator  is  familiar  with  the  value- 
added  tax.  I  am  perfectly  willing  to  go 


immediately  to  a  vote  on  it. 

Mr.  President,  under  current  law  the 
Superfund  Program  is  funded  by  a  pe- 
troleum tax,  a  chemical  feedstock  tax 
and  general  revenues.  S.  51  reauthor- 
izes the  petroleum  tax  and  the  feed- 
stock tax  but  creates  a  new  manufac- 
turer's environment  excise  tax 
[MEET]. 

The  MEET  tax  is  a  value-added  tax 
of  0.08  percent  on  the  sale  or  lease  (in 
connection  with  a  trade  or  business)  of 
tangible  personal  property  in  the 
United  States  by  the  manufacturer. 
The  tax  is  also  imposed  on  the  import 
of  tangible  personal  property.  Small 
manufacturers,  those  with  less  than  $5 
million  of  taxable  receipts,  and  small 
import  shipments,  those  under  $10,000 
would  be  exempt  from  the  tax. 

Mr.  President,  I  object  to  this  MEET 
tax  for  a  number  of  reasons.  First,  it 
is,  plain  and  simple,  a  new  tax.  The 
Reagan  administration  has  opposed 
any  tax  increases  and  threatens  a  veto 
of  the  Superfund  reauthorization  bill 
if  it  contains  this  funding  mechanism. 

Second,  Mr.  President,  the  tax  is  a 
hidden  tax.  If  enacted  there  would  be 
a  powerful  incentive  to  substantially 
increase  the  tax,  as  has  been  the  case 
in  every  other  country  except  Norway 
which  has  imposed  a  VAT.  Since  its 
creation,  Britain  has  increased  their 
VAT  by  50  percent,  Austria  by  18  per- 
cent, Denmark  by  112  percent  and 
Sweden  by  112  percent. 

Mr.  President,  here  in  the  United 
States,  one  needs  only  to  look  at  the 
history  of  our  other  two  Federal  reve- 
nue sources,  Social  Security  and  Fed- 
eral income  tax,  to  realize  that  the 
United  States  will  follow  the  same 
course.  In  1937,  the  U.S.  Government 
imposed  on  the  American  taxpayer  an 
average  tax  of  $79.  In  1983,  the  Ameri- 
can taxpayer  paid  an  average  tax  of 
$3,536,  an  increase  of  more  than  4,475 
percent. 

Mr.  President,  the  Social  Security 
tax  has  ballooned  as  well.  In  1937,  the 
American  wage  earner  paid  about  1 
percent  on  the  first  $3,000  of  their 
wages  to  Social  Security,  a  maximum 
of  $30  paid.  In  1983,  the  wage  earner 
paid  about  6.7  percent  on  the  first 
$35,700  of  his  income  to  Social  Securi- 
ty, a  maximum  tax  of  $2,391. 

Third,  Mr.  President,  at  a  time  when 
we  are  talking  about  reducing  Federal 
spending  we  should  not  be  creating  an 
open-ended  Federal  revenue  source  for 
a  Federal  program.  A  MEET  tax  can 
raise     indeterminable     amounts     of 
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money  and  would  only  insure  the  fun- 
neling  of  billions  of  dollars  into  the 
Superfund  Program  for  years  to  come. 

Fourth,  Mr.  President,  by  spreading 
the  tax  to  all  manufacturers,  we  are 
losing  the  link  between  those  who 
create  the  hazardous  waste  and  those 
who  pay  for  it.  By  imposing  the  MEET 
we  are  creating  a  disincentive  to  clean 
up  or  to  prevent  hazardous  waste. 

Mr.  President,  I  oppose  the  manu- 
facturer's environment  excise  tax.  It  is 
an  unwise  step  for  this  Congress  to 
take  and  I  hope  my  colleagues  will 
join  me  in  opposing  the  MEET  tax  by 
voting  in  favor  of  this  amendment. 

Mr.  LEVIN.  Mr.  President,  I  ask 
unanimous  consent  to  be  added  as  a 
cosponsor  of  the  amendment  of  the 
Senator  from  North  Carolina,  if  I  am 
not  already  listed  as  a  cosponsor. 

Mr.  HELMS.  If  the  Senator  will 
yield,  he  is  a  cosponsor,  as  is  Senator 
McClure  and  also  Senator  Proxmire. 

Mr.  LEVIN.  Mr.  President,  let  me 
tell  my  friends,  the  managers  of  the 
bill,  that  I  intended  to  offer  an  alter- 
native tax,  at  least  some  sense  of  the 
Senate  fashion  to  the  value-added  tax. 
I  am  not  going  to  do  that  now,  given 
the  hour.  Many  of  us  have  to  leave 
here  and  I  know  the  committee  is  anx- 
ious to  resolve  this  matter  today,  if 
possible.  So  I  will  not  be  offering  my 
amendment.  Rather,  I  am  happy  to  co- 
sponsor  the  amendment  of  my  friend 
from  North  Carolina.  It  does  express 
the  sense  of  the  Senate  that  we  look 
for  alternatives  to  a  very  complicated 
and  regressive  tax. 

I  would  point  out  that  such  alterna- 
tives could  include  an  effective  corpo- 
rate minimum  tax  so  that  we  would  fi- 
nally get  to  the  literally  tens  of  thou- 
sands of  profitable  corporations  that 
now  pay  no  taxes  on  those  profits.  I 
have  talked  to  my  friend  from  North 
Carolina.  I  know  that  he  would  agree 
that  such  consideration  could  include 
an  effective  minimum  corporate  tax. 
Is  that  an  accurate  statement;  that  it 
could  include,  but  it  is  not  at  all  limit- 
ed to  that,  nor  need  it  necessarily  in- 
clude such  a  tax? 

Mr.  HELMS.  The  Senator  is  correct. 
That  would  be  up  to  the  Finance  Com- 
mittee and/or  the  conference.  But  the 
Senator  is  correct. 

Mr.  LEVIN.  I  thank  the  Senator. 

Mr.  President,  during  the  debate  on 
Superfund,  many  Members  have  ex- 
pressed great  concern  about  the  value- 
added-tax  as  the  mechanism  for  fi- 


nancing the  Superfund.  I  share  the 
concerns  that  the  VAT  is  a  complex, 
regressive  tax.  I  also  am  concerned 
that  using  the  VAT  U> -finance  Super- 
fund  is  a  foot  in.  .the  door  for  a  broad- 
based  VAT  in  the  future.  It  is  enough  i 
to  say  that  I  believe  the  VAT  is  a  com- 
plicated and  regressive  tax. 

Because  I  sensed  that  some  people 
would  acquiesce  in  there  being  a  VAT 
because  they  feel  it  would  be  fiscally 
irresponsible  to  pass  a  $7.5-billion 
spending  program  with  no  way  to  fi- 
nance it,  I  am  supporting  an  amend- 
ment expressing  the  sense  of  the 
Senate  that  the  conferees  on  the  Su- 
perfund bill  come  up  with  an  alterna- 
tive to  the  VAT  as  a  means  of  financ- 
ing Superfund.  As  the  sponsor  of  the 
amendment,  Senator  Helms  has  indi- 
cated the  alternative  to  VAT  could  in- 
clude a  corporate  minimum  tax.  It  is 
my  strong  preference  that  the  VAT  be 
financed  by  such  a  minimum  tax. 

It  is  essential  to  come  up  with  a 
funding  mechanism  if  we  are  to  be  fis- 
cally responsible  and  if  we  are  to 
enable  the  Superfund  to  get  on  with 
the  urgent  job  of  cleaning  up  hazard- 
ous waste  sites.  I  agree  with  the  chair- 
man of  the  Finance  Committee  that  fi- 
nancing the  Superfund  out  of  current 
revenues  when  we  are  running  $200 
billion  deficits  fiscally  irresponsible. 
Strengthening  the  corporate  minimum 
tax  would  provide  the  new  revenues  to 
finance  the  Superfund,  can  do  that. 

For  example,  the  Congressional 
Budget  Office  has  included  in  its  1985 
publication  of  "Spending  and  Revenue 
Options"  a  prooosal  for  strengthening 
the  corporate  minimum  tax  which 
would  raise  $31.2  bfUiun  from  1986 
through  1990.  This  proposal  as  out- 
lined is  very  similar  to  the  one  pro- 
posed by  the  administration  in  its 
fiscal  1983  budget  request  to  the  Con- 
gress. Let  me  make  clear,  this  amend- 
ment does  not  require  that  the  confer- 
ees adopt  this  CBO  option.  But  the 
CBO  option  makes  clear  that  a 
strengthened  corporate  minimum  tax 
has  the  clear  potential  for  financing 
the  Superfund  Program. 

This  amendment  does  not  presume 
to  set  out  specific  language  and  provi- 
sions for  a  strengthened  corporate 
minimum  tax.  It  does  not  presume  to 
determine  how  the  tax  will  be  fash- 
ioned and  exactly  how  much  it  will 
raise.  At  the  same  time,  however,  its 
passage  would  send  the  clear  message 
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to  the  committee  that  the  Senate 
wants  to  look  to  alternative  ways  to  fi- 
nance the  Superfund,  the  remarks  of 
the  sponsor  make  clear  that  one  such 
alternative  is  a  minimum  tax  on  corpo- 
rations. 

The  President  in  his  fiscal  year  1983 
budget  request  called  for  a  strength- 
ened corporate  minimum  tax  along 
the  lines  I  am  suggesting  today.  In  ad- 
dition, we  hear  the  President  almost 
every  day  call  for  greater  fairness  in 
the  Tax  Code.  We  hear  almost  every 
day  of  his  abhorrence  of  taxpayers 
who  use  provisions  of  the  Tax  Code  to 
avoid  paying  their  fair  share.  In  fact, 
his  current  tax  simplification  plan  in- 
cludes in  it  a  strengthening  of  the  cor- 
porate minimum  tax.  Let  me  quickly 
note,  however,  that  his  current  pro- 
posal would  raise  less  than  $3  billion 
during  the  next  5  years.  What  this 
means  is  that  the  President's  most 
recent  proposal  has  not  preempted  the 
revenue  raising  potential  of  a 
strengthened  corporate  minimum  tax, 
and  that  such  a  tax  could  finance  the 
Superfund  without  endangering  the 
revenue  neutrality  of  the  President's 
tax  simplification  plan. 

And  as  for  the  support  of  the  Ameri- 
can people,  is  there  anyone  in  this 
Senate  who  seriously  doubts  that  the 
American  public  would  support  clean- 
ing up  hazardous  waste  sites  with  the 
money  raised  by  taxing  profitable  cor- 
porations which  are  now  paying  little 
or  nothing  in  taxes?  We  have  all  re- 
ceived mail  from  constituents  who 
think  it  is  a  disgrace  that  from  1981  to 
1984,  50  corporations  earning  $58  bil- 
lion, yes  billion,  in  profits  paid  no  tax, 
and  in  fact  got  $2.4  billion  in  refunds. 
And  it  is  a  disgrace.  This  amendment 
would  express  the  sense  of  the  Senate 
that  we  should  finance  the  Superfund 
other  than  by  a  VAT,  and  the  alterna- 
tive of  the  minimum  corporate  tax 
would  improve  the  equity  in  the  Tax 
Code. 

In  conclusion,  this  amendment  could 
open  the  way  to  financing  the  Super- 
fund,  and  to  making  the  Tax  Code 
more  equitable.  Not  a  bad  day's  work. 
I  urge  my  colleagues  to  support  this 
amendment. 

Mr.  BENTSEN.  Mr.  President,  I 
would  like  to  comment  briefly  on  the 
amendment  of  the  Senator  from 
North  Carolina. 

The  Superfund  excise  tax  is  not  a 
value  added  tax  and  was  not  intended 


to  resemble  that  kind  of  tax.  On  the 
contrary,  it  is  very  limited  in  scope:  it 
applies  only  to  manufactured  prod- 
ucts; it  does  not  apply  to  services.  It 

does  not  apply  to  retailers,  it  does  not 
apply  to  distributors/ There  are  a  total 
of  only  30,000  taxpayers  subject  to 
this  tax.  If  this  were  a  value  added 
tax,  there  would  be  millions  of  taxpay- 
ers, as  the  Treasury  Department  de- 
termined in  its  study  of  value  added 
taxes  last  year. 

The  service  exception  is  particularly 
significant.  This  tax  does  not  apply  to 
banks,  insurance  companies,  construc- 
tion companies  or  any  other  such  in- 
dustries. Any  normal  value  added  tax 
would  apply  to  all  those  industries. 

Furthermore,  it  does  not  apply  to 
any  small  companies.  It  is  nothing 
more  than  an  excise  tax  applicable  to 
manufacturing  companies  that  do 
more  than  $5  million  of  business  each 
year.  It  bears  a  direct  relationship  to 
the  Superfund  Program,  is  earmarked 
to  it,  and  is-  the  best  of  the  available 
choices  for  funding  the  program. 

In  my  judgment,  Mr.  President,  it  is 
unwarranted  to  term  the  Superfund 
excise  tax  a  value  added  tax.  And  this 
is  especially  true  if  a  better  alternative 
than  the  Superfund  excise  tax  is  not 
offered. 

Mr.  HELMS.  Mr.  President,  I  have 
discussed  this  with  the  distinguished 
managers  of  the  bill.  They  indicate 
that  they  are  willing  to  accept  the 
amendment. 

With  that  in  mind,  I  ask  unanimous 
consent  that  the  yeas  and  nays  on  the 
amendment  be  vitiated. 

The  PRESIDING  OFFICER.  Is 
there  objection  to  the  vitiation  of  the 
yeas  and  nays?  Hearing  none,  it  is  so 
ordered. 

The  question  is  on  agreeing  to  the 
amendment  offered  by  the  Senator 
from  North  Carolina  [Mr.  Helms]. 

The  amendment  (No.  686)  was 
agreed  to. 

Mr.  HELMS.  I  thank  the  Chair  very 
much.  I  yield  the  floor. 

AMENDMENT  NO.  687 

(Purpose:  To  exempt  any  owner  or  operator 
from  liability  for  a  release  which  occurred 
prior  to  his  becoming  such  owner  or  oper- 
ator) 
Mr.  SYMMS.  Mr.  President,  I  send 

an  amendment  to  the  desk  and  ask  for 

its  immediate  consideration. 
The    PRESIDING    OFFICER.    The 

clerk  will  report. 
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The  assistant  legislative  clerk  read 
as  follows: 

The  Senator  from  Idaho  [Mr.  Symms]  pro- 
poses an  amendment  numbered  687. 

At  the  end  of  title  I  add  the  following  new 
section: 

LIABILITY  OF  NEW  OWNER  OR  OPERATOR 

Sec.  .  (a)  Section  107(a)  of  the  Compre- 
hensive, Environmental  Response,  Compen- 
sation, and  Liability  Act  of  1980  is  amended 
by  adding  at  the  end  thereof  (after  and 
below  subparagraph  (O)  the  following: 

"Any  person  who  becomes  the  owner  or 
operator  of  a  facility  on  or  after  October  1, 
1985,  shall  not  be  liable  under  this  section 
with  respect  to  any  release  at  such  facility 
which  occurred  prior  to  the  date  on  which 
he  became  such  owner  or  operator  of  such 
facility.". 

Mr.  SYMMS.  Mr.  President,  this 
amendment  is  a  very  simple  amend- 
ment and  I  believe  it  is  important.  In 
fact,  it  is  extremely  important  in  the 
State  of  Idaho.  We  have  two  sites, 
that  affect  literally  2,000  or  3,000 
people  in  the  State  of  Idaho.  I  think 
they  could  be  put  back  to  work  if  this 
amendment  is  accepted. 

The  amendment  amends  section  107 
by  adding  a  subparagraph.  I  will  re- 
state it  again  so  my  colleagues  under- 
stand what  we  are  trying  to  do  here. 

Any  person  who  becomes  the  owner  or  op- 
erator of  a  facility  on  or  after  October  1, 
1985,  shall  not  be  liable  under  this  section 
with  respect  to  any  release  at  such  facility 
which  occurred  prior  to  the  date  on  which 
he  became  such  owner  or  operator  of  such 
facility. 

Now,  the  intent  is  to  allow  the  sale 
of  a  property  without  encumbering  a 
new  owner  with  liability  for  environ- 
mental problems  that  occurred  long 
before  the  prospective  purchaser  ar- 
rived on  the  scene.  I  mentioned 
Bunker  Hill  Ltd.  which  is  located  in 
Kellogg,  ID.  Mr.  President,  one  gentle- 
man was  quoted  recently  in  the  press 
as  saying  that  they  were  going  to  liti- 
gate and  sue  people  all  the  way  back 
to  Noah  Kellogg.  Well,  Noah  Kellogg 
happens  to  be  the  person  who  was 
leading  his  mule  through  the  Silver 
Valley  and  the  mule  kicked  over  a  rock 
and,  lo  and  behold,  it  turned  out  to  be 
galena  ore.  Since  that  date  in  1880, 
they  have  mined  1  billion  ounces  of  , 
silver  out  of  Silver  Valley  in  Idaho.  In 
fact,  if  you  took  those  in  silver  dollars 
and  laid  them  side  by  side,  a  billion  of 
them  would  go  clear  around  the  world. 

So  it  has  been  quite  a  discovery,  but 
a  long  time  has  passed  since  then. 
With  all  of  the  prospective  litigation, 
they   simply    cannot    get    anyone    to 


come  in  now  and  reopen  some  of  those 
mines  that  were  operating  before  the 
turn  of  the  century  for  many  years.  A 
lot  of  those  mines  have  closed  now. 
However,  due  to  new  mining  tech- 
niques, increasing  productivity,  and 
other  factors,  some  of  these  mines 
could  be  reopened.  There  are  two  spe- 
cific ones  that  could  be  opened  in 
Idaho  right  now  which  could  amount 
to  employment  in  the  neighborhood  of 
about  3,000  people.  However,  no  pru- 
dent operator  is  apt  to  attempt  to  re- 
start a  property  when  there  is  a  poten- 
tial liability  that  stretches  clear  back 
to  Noah  Kellogg. 

So  we  are  in  a  kind  of  a  catch-22  sit- 
uation. Consequently,  the  mines  that 
could  be  operating,  providing  jobs, 
generating  wealth,  and,  in  some  cases, 
reducing  our  dependence  on  foreign 
suppliers  for  strategic  minerals,  will 
not  be  reopened.  This  amendment 
would  simply  let  a  new  operator  start 
with  a  clean  slate.  He  would  be  respon- 
sible for  his  acts  and  not  for  those  of 
his  predecessors.  This  seems  fair  and 
reasonable  to  me. 

It  is  not  an  attempt  to  shield  anyone 
from  the  cost  of  environmental 
damage  for  which  they  are  responsi- 
ble. In  fact,  instead,  it  is  an  attempt  to 
allow  our  economy  to  grown  and  pros- 
per in  a  normal  manner.  It  is  not  a 
bailout  for  the  polluters.  Indeed,  it 
should  be  significant  aid  for  environ- 
mental cleanup  efforts. 

Quite  clearly,  the  seller  and  purchas- 
er would  have  to  agree  on  the  status  of 
the  property  at  the  time  of  the  sale. 
This  surely  would  include  the  amount 
of  environmental  cleanup  anticipated 
and  the  responsibility  for  funding  that 
effort.  That  appears  to  be  the  natural 
time  for  the  EPA  to  negotiate  with  the 
other  parties  over  the  cleanup  costs 
and  responsibility. 

Now,  I  am  not  an  attorney,  Mr. 
President,  but  it  seems  to  me,  as  a 
layman,  that  this  amendment  should 
reduce  transaction  costs,  which  we  dis- 
cussed at  great  length  last  week;  litiga- 
tion costs  which  amount  to  50  percent 
of  all  this  money  that  is  involved  in 
Superfund,  I  might  add.  We  spent  $1.6 
billion  thus  far  with  that  program  and 
only  cleaned  up  six  sites,  and  about 
half  of  that  money  has  gone  for  the 
transaction  costs,  which  means  having 
law  firois  sue  other  law  firms  and  have 
very  high  legal  bills  pile  up  and  very 
little  actual  engineering  work  take 
place  to  clean  up  the  toxic  wastes, 
which  is  the  purpose  of  the  bill. 
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Actually,  I  believe  that  this  amend- 
ment would  simplify  the  process  and 
make  it  simply.  I  have  been  warned 
that  this  amendment  cannot  pass.  I 
am  afraid  that  there  is  a  great  deal  of 
opposition  to  it.  It  has  been  pointed 
out  to  me  that  it  provides  opportuni- 
ties for  the  establishment  of  shell  cor- 
porations sham  sales,  and  so  forth.  In 
the  specific  cases  that  I  am  aware  of  in 
my  State,  I  have  been  assured  that 
this  is  not  the  case.  The  people  that 
own  the  property  today  are  willing  to 
stand  firm  on  the  liability,  but  they 
say  they  can  bring  in  new  investors  if 
this  can  take  place.  I  made  the  point 
before  that  at  any  time  our  Govern- 
ment begins  to  spend  some  money  in 
the  billions,  the  chance  of  waste,  inef- 
ficiency, and  corruption  always  exists, 
but  I  do  not  see  this  amendment  in- 
creasing any  problems  with  respect  to 
the  bill.  The  only  thing  it  might  do  is 
make  things  happen  a  little  faster  in 
terms  of  cleanups.  Fictitious  bankrup- 
tcies seem  to  be  a  major  concern.  Ob- 
viously, if  a  firm  is  truly  bankrupt,  col- 
lection for  Superfund  cleanup  will  be 
impossible  anyway.  It  seems  to  me 
that  we  must  have  the  legal  and  ac- 
counting resources  to  thwart  efforts 
like  this.  I  have  dwelt  the  effect  of 
this  amendment  on  mining  properties 
because  they  are  of  major  and  obvious 
concern  in  my  State,  and  to  the  jobs  of 
people  that  live  in  my  State.  Unques- 
tion  other  industries  can  also  benefit 
from  this  amendment..  With  economic 
conditions  the  way  they  are  in  this 
country,  with  the  trade  problems  we 
have,  I  think  we  should  be  very  care- 
ful not  to  put  unnecessary  roadbacks 
in  front  of  maintaining  and  creating 
jobs.  I  hope  the  committee  will  look 
favorably  on  this  amendment.  I  have 
been  told  that  they  will  not. 

I  yield  the  floor. 

Mr.  STAFFORD  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Vermont. 

Mr.  STAFFORD.  Mr.  President,  I 
have  to  rise  in  opposition  to  this 
amendment.  I  wish  our  committee 
might  have  a  chance  to  examine  it,  I 
will  say  to  my  friend  who  is  a  very  val- 
uable member  of  the  committee.  This 
is  a  new  idea.  In  my  judgment  it  would 
in  effect  terminate  the  normal  prac- 
tice of  passing  on  liabilities  of  a  land- 
owner on  to  the  next  owner.  It  ap- 
pears to  me  it  would,  as  it  is  now- 
drawn,  I  would  say,  seriously  cripple 
the  entire  Superfund  Program  and  li- 


abilities thereunder.  It  might  as  a 
matter  of  fact  even  have  a  significant 
impact  upon  the  laws  of  our  50  States 
with  respect  to  the  passing  of  my  bill 
as  it  runs  from  one  landowner  to  an- 
other. So  I  think  it  would  set  so  dan- 
gerous a  precedent  for  us,  for  the 
Senate,  for  the  Nation,  in  its  present 
form  and  without  examination  in  our 
committee  that  I  would  have  to 
oppose  it.  I  hope  my  friend  will  consid- 
er not  passing  it  to  a  vote  tonight,  but 
allowing  us  to  consider  it  in  the  com 
mittee.  which  I  would  assure  my 
friend  we  will  reach  at  an  early  time. 

Mr.  BENTSEN  addressed  the  Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Texas. 

Mr.  BENTSEN.  I  join  with  my  chair- 
man saying  this  is  not  the  way  you 
normally  buy  a  company.  If  you  go  out 
and  buy  a  company,  you  look  at  the 
risks  that  are  involved  in  the  purchase 
and  you  look  at  all  of  those  liabilities. 
Maybe  you  ask  for  some  indemnifica- 
tion from  the  previous  owner  before 
you  go  ahead  and  consummate  the 
deal.  You  take  away  that  incentive  by 
this  proposal  in  taking  this  kind  of  an 
approach.  It  concerns  me,  frankly.  I 
have  to  oppose  iL  It  is  a  new  idea.  I 
can  understand  some  of  the  things  the 
Senator  is  trying  to  achieve.  I  would 
certainly  support  the  chairman  in  his 
desire  that  we  have  hearings,  explore 
the  idea,  and  see  what  the  full  ramifi- 
cations of  it  happen  to  be. 

Mr.  SYMMS  addressed  the  Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Idaho. 

Mr.  SYMMS.  Mr.  President.  I  have 
the  highest  respect  for  the  chairman 
and  the  distinguished  Senator  from 
Texas.  I  know  they  have  had  long  ex- 
perience in  this  field,  and  the  Senator 
from  Texas  certainly  has  had  a  lot  of 
personal  experience  in  business.  I  do 
respect  that.  I  think  1  can  see  we 
cannot  pass  this  amendment  at  this 
point.  It  is  a  great  frustration  to  me  to 
have  people  come  to  my  office,  contact 
me,  say  they  would  like  to  purchase 
properties  in  my  State,  and  show  me 
where  they  have  the  money  put  to- 
gether and  where  we  might  be  able  to 
keep  some  jobs.  But  I  think  under  the 
circumstances,  we  must  hear  this  out 
on  this  question  of  liability,  which  we 
still  have  not  answered  fully.  How  we 
are  going  to  handle  the  liability  ques- 
tion? It  is  not  just  related  to  Super- 
fund,  but  I  think  liability  is  becoming 
a  problem  that  reaches  into  every 
aspect  oi  the  commercial  and  business 
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enterprise  in  this  country.  It  is  becom- 
ing an  astronomically  high  cost.  I 
would  ask  now  to  take  my  amendment 
down.  We  will  discuss  it  on  another 
day  at  the  committee.  So  I  ask  unani- 
mous consent  to  pull  the  amendment 
down. 

The  PRESIDING  OFFICER.  The 
Senator  is  entitled  to  withdraw  his 
amendment. 

Mr.  STAFFORD.  Mr.  President,  I 
want  to  thank  the  Senator  from  Idaho 
for  rris  cooperation.  Mr.  President,  I 
know  of  no  further  amendments  to 
title  I  of  the  bill. 

Mr.  BENTSEN.  Mr.  President,  let 
me  say  that  I,  too,  want  to  thank  the 
Senator  from  Idaho.  We  worked  on  a 
lot  of  issues  together  productively,  I 
think.  I  will  look  forward  to  doing 
more  in  the  future,  and  will  be  delight- 
ed to  explore  this  with  the  Senator. 

I  say  to  the  distinguished  chairman 
of  the  committee  that  I  know  of  no 
further  amendments  on  this  side. 

Mr.  HUMPHREY.  Mr.  President, 
today  the  Senate  completes  action  on 
legislation  extending  the  Superfund 
Program— a  program  which  is  at  the 
very  heart  of  our  national  effort  to 
protect  the  public  health  and  the  envi- 
ronment. Today's  action  is  significant 
if  only  for  the  fact  that  it  comes  just 
days  before  the  authority  to  tax  under 
the  comprehensive  Environmental  Re- 
sponse, Compensation,  and  Liability 
Act  of  1980.  On  September  30,  fund  fi- 
nanced clean  up  of  hazardous  waste 
must  stop,  and  facing  dwindling  re- 
sources, the  U.S.  Environment  Protec- 
tion Agency  [EPA]  has  stopped  fund- 
ing all  but  emergency  clean  up  actions. 
Clearly,  too  much  is  at  risk  to  let  this 
program  lapse. 

In  1980,  when  I  joined  my  colleagues 
in  support  of  the  original  Superfund 
legislation,  I  believe  this  Congress  sent 
an  important  message  to  the  people  of 
this  Nation.  The  problem  posed  by  un- 
controlled hazardous  wastes  were  rec- 
ognized as  enormous.  The  potential 
threat  to  public  health  and  the  envi- 
ronment called  for  an  unwavering 
commitment  on  the  part  of  the  Gov- 
ernment to  take  extraordinary  action. 
Over  the  past  5  years,  we  have  learned 
a  lot  about  hazardous  wastes,  the 
means  to  control  and  dispose  of  them 
properly,  the  effects  on  health  and  the 
environment  and  the  scope  of  the 
problem.  The  legislation  which  is 
before  the  Senate  today  builds  upon 
what  we  have  learned  and  recognizee 


that  we  still  have  far  to  go  in  com- 
pletely addressing  the  problems  which 
we  face. 

My  personal  involvement  in  Super- 
fund  stems  from  my  participation  in 
the  reauthorization  process  before  the 
Committee  on  Environment  and 
Public  Works— a  process  which  really 
began  over  18  months  ago.  Before 
that,  however,  I  had  extensive  first- 
hand involvement  with  Superfund.  I 
have  personally  visited  almost  every 
one  of  the  13  sites  in  New  Hampshire 
which  are  listed  on  the  Superfund  na- 
tional priorities  list.  Over  the  course 
of  these  visits  I  have  seen  up  close  just 
how  devastating  it  is  to  the  people  of  a 
neighborhood  or  community  to  discov- 
er that  their  home  backyard  is  next  to 
one  of  these  awful  sites.  People  look  to 
those  of  us  in  public  office  to  take  ef- 
fective action  to  address  these  tough 
problems.  In  the  State  of  New  Hamp- 
shire, we  have  been  able  to  make  some 
progress.  For  example,  I  was  pleased 
to  help  facilitate  the  first-in-the- 
Nation  cooperative  agreement  between 
the  State  of  New  Hampshire  and  the 
EPA  for  cleanup  work  at  the  Sylvester 
site  on  Gilson  Road  in  Nashua.  We 
have  also  made  good  progress  at  many 
of  the  other  sites  in  our  State. 

But  more  needs  to  be  done,  both  in 
New  Hampshire  and  across  the  Nation. 
One  of  the  most  important  things  we 
have  begun  to  understand  over  the 
course  of  the  past  several  years  is  the 
extent  of  the  problem  which  we  are 
facing.  When  Superfund  was  first  en- 
acted 5  years  ago,  we  did  not  have 
many  good",  firm  estimates  of  the  total 
extent  of  the  problem  or  many  good, 
firm  estimates  of  hazardous  wastesites 
that  might  require  cleanup.  The  na- 
tional priorities  list  now  stands  at  well 
above  800  final  and  proposed  sites. 
EPA  has  told  us  that  it  will  ultimately 
list  between  1,500  and  2,000  of  the 
20,000  identified  sites  to  the  NPL. 
Other  surveys  have  suggested  that  the 
problem  is  far  larger.  Notably,  the 
Office  of  Technology  Assessment  has 
suggested  that  eventually  there  could 
be  as  many  as  10,000  Superfund  sites. 

The  bill  before  us  recognizes  our  in- 
creased understanding  of  the  size  of 
the  problem  and  proposes  to  allocate 
resources  to  more  adequately  address 
the  problem— $7.5  billion  represents  a 
substantial  increase  in  the  size  of  the 
program.  I  am  not  convinced  that  this 
will  be  enough,  and  I  expect  to  care- 
fully watch  the  progress  of  the  Super- 
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fund  Program  over  the  course  of  the 
next  couple  of  years  to  ensure  that 
what  we  are  allocating  to  the  program 
is  enough  to  do  the  job  quickly  and  ef- 
fectively. A  key  issue  involved  here,  of 
course,  is  the  means  by  which  we  pro- 
pose to  finance  our  improved  and  ex- 
panded Superfund.  The  tax  plan 
which  was  added  to  S.  51  by  the  Com- 
mittee on  Finance  is  one  which  causes 
this  Senator  considerable  concern.  I 
am  appreciative  of  the  very  consider- 
able constraints  which  the  committee 
faced  when  they  wrote  this  title  of  the 
bill.  First,  they  were  charged  with  rais- 
ing a  significant  amount  of  revenue  in 
an  atmosphere  that  clearly  was  not  in- 
clined toward  using  general  revenues. 
Further,  it  was  generally  agreed  that 
the  present  feedstock  tax  could  not  be 
expanded  significantly  without  fur- 
ther comprising  some  important  indus- 
tries' standing  relative  to  international 
competition.  And,  there  were  the  un- 
certain proposals  regarding  the  vari- 
ous waste-end  tax  schemes. 

However  compelling  these  problems 
may  be,  it  is  by  no  means  clear  that  a 
broad  based  excise  tax  is  a  consider- 
ably more  attractive  alternative. 
Indeed,  experience  with  this  kind  of  a 
tax  elsewhere  has  revealed  some  very 
fundamental  problems.  While  this 
Senator  is  not  prepared  to  offer  an  al- 
ternative at  this  time,  I  am  not  con- 
vinced that  there  does  not  remain  sub- 
stantial room  to  identify  workable  al- 
ternatives. 

Mr.  President,  the  bill  before  the 
Senate  proposes  a  number  of  very  im- 
portant changes  to  the  way  the  Super- 
'  fund  Program  operates.  I  was  particu- 
larly pleased  that  the  committee  saw 
fit  to  include  in  this  year's  version  of 
the  bill,  three  provisions  which  I  in- 
serted during  the  course  of  consider- 
ation of  Superfund  legislation  during 
the  98th  Congress.  First,  there  are  ex- 
panded health  effects  studies  authori- 
ties in  the  bilL  I  stress  these  provisions 
because  the  protection  of  human 
health  is  the  highest  and  ultimate 
goal  of  the  Nation's  environmental 
protection  laws.  Health  effects  data 
and  information  underlie  all  response 
actions  taken  under  the  Superfund 
law,  as  well  as  most  actions  taken 
under  other  environmental  laws.  One 
part  of  this  section  requires  that 
health  assessments  be  conducted  at 
every  Superfund  site,  followed  by 
more  complete  studies  where  that  is 
appropriate.  Conducting  health  assess- 
ments and  studies  of  populations  ex- 


posed to  releases  of  hazardous  sub- 
stances from  sites  and  facilities  will 
not  only  enhance  response  to  immedi- 
ate health  concerns,  but  will  also  build 
a  comprehensive  body  of  data  that  will 
define  the  threat  that  toxic  chemicals 
pose  to  human  health. 

S.  51  also  assures  the  opportunity 
for  public  participation  in  the  selec- 
tion of  cleanup  actions  at  Superfund 
sites.  Allowing  the  public  to  comment 
on,  and  participate  in  the  selection  of, 
responses  to  Superfund  sites  will  en- 
gender public  confidence  and  ultimate- 
ly save  both  resources  and  time. 

Finally,  there  is  a  provision  to 
expand  the  current  Federal-State  co- 
operative efforts  by  allowing  multisite 
cooperative  agreements. 

Incorporated  in  this  bill  are  several 
other  provisions  which  I  believe  will 
represent  major  improvements  to  the 
present  Superfund  Program,  and 
which  I  was  pleased  to  support. 

Mr.  President,  this  bill  is  a  good  one, 
and  is  a  testament  to  the  strong  lead- 
ership that  is  provided  by  the  dis- 
tinghished  chairman  of  the  Environ- 
ment and  Public  Works  Committee, 
which  I  am  pleased  to  serve  on.  I  com- 
mend Senator  Stafford  as  well  as  the 
ranking  member,  Senator  Bentsen,  for 
their  patience  and  diligence  in  guiding 
this  important  piece  of  legislation 
through  what  has  been  a  complicated, 
lengthy,  and  often  tiresome  process. 
•  Mr.  BAUCUS.  Mr.  President,  the 
Comprehensive  Environmental  Re- 
sponse Compensation  and  Liability 
Act  or  Superfund  was  enacted  in  1980 
in  response  to  the  need  for  the  Gov- 
ernment to  act  quickly  to  clean  up  pol- 
lution caused  by  toxic  substances. 

It  was  enacted  in  the  wake  of  Love 
Canal,  with  the  recognition  that  we 
had  ignored  toxic  waste  disposal  for 
too  long,  and  with  the  hope  that 
future  Love  Canals  could  be  avoided. 

For  too  long,  ill-conceived  toxic 
waste  disposal  practices  were  allowed 
to  continue  threatening  the  public 
health  and  polluting  the  environment. 

The  1980  law  was  the  first  systemat- 
ic attempt  to  prevent  further  public 
health  issues. 

As  EPA  began  to  seriously  address 
the  problems  of  past  hazardous  waste 
disposal  practices,  the  size  and  scope 
of  the  program  grew. 

Hazardous  wastes  were  found  in  un- 
expected places.  Montana,  for  exam- 
ple, with  its  vast  open  spaces  and 
small  population  sins  has  eight  sites 
listed  on  the  rational  priority  Mst  for 
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cleanup. 

The  entire  Clark  Fork  River  from  its 
headwaters  at  Silver  Bow  Creek  all 
the  way  to  the  Milltown  Dam  outside 
of  Missoula,  a  distance  of  over  80  miles 
had  been  damaged  by  past  mining  ac- 
tivities. 

While  the  popular  notion  is  that 
toxic  waste  is  found  only  in  industrial 
States,  we  in  Montana  found  out  dif- 
ferently. We  discovered  that  mining 
our  gold,  silver,  copper  and  other  min- 
erals left  a  legacy  just  as  deadly  as  the 
most  heavily  polluting  industrial 
plant. 

In  the  next  national  priority  list 
update,  still  more  sites  will  be  identi- 
fied. Nationwide,  the  list  could  grow  to 
over  12,000  sites. 

Failure  to  respond  to  these  toxic 
waste  threats  will  endanger  the  future 
of  our  children. 

SUMMARY  OF  S.  51 

The  legislation  addresses  both  the 
scope  of  Superfund  and  its  funding. 

S.  51  makes  a  number  of  positive  im- 
provements in  the  Superfund. 

The  bill  responsibly  raises  the  reve- 
nue necessary  to  fund  cleanup.  The 
feedstock  tax  on  petroleum  and  chemi- 
cal feedstocks  is  continued  at  its  cur- 
rent level  of  $1.5  billion.  This  tax  on. 
42  feedstock  chemicals  will  continue  to 
penalize  those  most  who  manufacture 
most  of  the  building  blocks  of  chemi- 
cal wastes. 

The  bill  then  calls  for  a  new  tax  on 
manufacturers  to  raise  $5.4  billion 
over  5  years. 

This  new  excise  tax  recognizes  the 
widespread  benefits  of  modern  tech- 
nology while  keeping  the  tax  rate  low 
enough  that  no  manufacturing  sector 
would  bear  an  unfair  share  of  the 
burden. 

The  program  will  be  financed  in  a 
way  that  it  stands  alone.  It  will  not  ex- 
acerbate the  Federal  budget  deficit 
problem  facing  this  country-  Funding 
for  the  program  comes  totally  from 
the  feedstock  tax  or  the  manufactur- 
ers excise  tax. 

S.  51  also  strengthens  Superfund  in 
several  ways. 

For  the  first  time,  citizens  wiH  have 
the  right  to  enforce  cleanup.  Penalties 
are  increased.  A  schedule  for  cleanup 
at  Federal  facilities  is  established,  and 
cleanup  standards— to  insure  protec- 
tion of  human  health  and  the  environ- 


EPA  will  need  to  consider  both  long- 
term  ss  weU  as  abort-term  cleanup 


costs  in  choosing  an  alternative.  EPA 
will  need  to  determine  the  health  ef- 
fects of  exposure  to  chemical  contami- 
nants. 

As  well  as  strengthening  the  legisla- 
tion, a  number  of  changes  in  the  law 
are  included  to  allow  greater  flexibil- 
ity in  meeting  the  objective  of  the  law. 
During  consideration  of  Superfund 
in  committee,  I  offered  the  amend- 
ment to  allow  for  citizen  suits.  A 
number  of  concerns  have  been  raised 
about  this  provision.  It  is  my  belief 
that  those  concerned  are  misdirected. 

The  citizen  suit  provision  provides 
for  participatory  democracy. 

People  are  affected  by  hazardous 
wastes  and  they  should  be  able  to  par- 
ticipate at  every  step  to  see  that  these 
problems  are  being  addressed. 

There  are  those  who  argue  that  citi- 
zen access  to  the  courts  will  distort 
cleanup  priorities,  waste  Government 
and  private  resources  that  could  be 
spent  on  cleanup,  and  clog  the  Federal 
courts. 

To  these  critics,  I  say  take  a  closer 
look  at  section  138  In  6.  51.  The  citizen 
suit  provision  is  a  tightly  drafted  pro- 
vision to  help  ensure  that  EPA  and 
other  agencies  carry  out  their  required 
duties  under  the  Superfund  law. 

Striking  this  provision  is  a  signal  to 
EPA  and  the  Federal  Government 
that  they  can  ignore  what  Congress 
enacts.  Is  this  what  we  want?  I  do  not 
think  so. 

Specifically,  the  citizen  suit  provi- 
sion in  S.  51  would  allow  any  person  to 
sue  Federal  agencies  to  force  them  to 
carry  out  mandatory  provisions  of 
CERCLA. 

In  other  words,  EPA  could  be  sued  if 
it  failed  to  do  an  adequate  job  of 
cleaning  up  Superfund  waste  sites. 

Let  us  take  a  look  at  what  this 
means.  Superfund  is  unlike  most  of 
our  other  environmental  laws.  Under 
these  laws  EPA  is  required  to  enforce 
standards,  whether  for  water  quality 
or  air  quality. 

Superfund  gives  EPA  the  authority 
to  respond  to  an  emergency  toxic 
chemical  released  into  the  air  or  into 
the  water.  It  gives  the  Federal  Govern- 
ment the  tools  to  respond  to  a  release 
of  hazardous  containment  in  the  most 
appropriate  manner  to  correct  a  public 
health  problem. 

-This  citizen  suit  provision  recognizes 
the  need  to  give  EPA  as  much  flexibil- 
ity as  possible  in  deciding  how  to  re- 
spond to  an  emergency  situation.  It 
was  specifically  crafted  to  not  hamper 
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EPA's  discretionary  actions. 

Although  unwilling  to  officially  sup- 
port the  provision,  the  Justice  Depart- 
ment has  agreed  that  it  will  not  add 
significantly  to  the  types  of  citizen 
suits  that  can  be  brought  against  the 
Government.  It  will  provide  additional 
opportunities  to  sue  polluters. 

Explicit  authority  for  citizen  suits  in 
CERCLA  will  streamline  citizen  litiga- 
tion by  removing  any  question  that 
citizens  can  sue  to  force  performance 
of  mandatory  duties  imposed  by 
CERCLA.  This  action  is  a  laudible 
step. 

The  citizen  suit  provision  will  allow 
suits  against  any  person  alleged  to  be 
in  violation  of  any  requirement  under 
the  Superfund  law,  including  require- 
ments of  the  statute,  or  court  or  EPA 
orders. 

Citizens  under  current  law  cannot 
bring  suits  to  force  corrections  of  vio- 
lations. 

This  provision  will  assist  EPA  in 
doing  its  job.  It  will  provide  additional 
enforcement  help. 

But  make  no  mistake,  lawsuits  would 
occur  against  polluters  only  in  limited 
circumstances.  Basically,  only  if  a 
party  failed  to  follow  either  an  admin- 
istrative or  court  order  and  EPA  failed 
to  follow  up. 

If  EPA  were  diligently  pursuing  an 
action  to  enforce  a  requirement  or 
impose  a  civil  penalty  for  a  violation, 
citizen  suits  would  be  prohibited.  In 
other  words,  frivolous  actions  tying  up 
EPA's  scarce  resources  will  not  be  al- 
lowed. 

Citizen  suit  provisions  have  been  an 
integral  component  of  environmental 
legislation  since  the  Environmental 
Protection  Agency  was  created  by 
Congress. 

Citizen  access  to  the  courts  is  provid- 
ed for  in  the  Clean  Water  Act,  the 
Clean  Air  Act,  the  Resource  Conserva- 
tion and  Recovery  Act,  the  Toxic  Sub- 
stances Control  Act,  the  Safe  Drinking 
Water  Act,  and  the  Noise  Control  Act. 
Every  major  piece  of  environmental 
legislation  except  Superfund  contains 
such  a  provision. 

The  citizen  suit  provision  in  S.  51  is 
modeled  on  the  citizen  suit  provisions 
of  the  Clean  Air,  Clean  Water,  and 
Solid  Waste  Disposal  Acts.  This  provi- 
sion builds  on  similar  provisions  in 
other  Federal  laws  that  are  working. 

In  August  1983,  then  Administrator 
Bill  Ruckelshaus  asked  the  EPA 
Office  of  Policy,  Planning  and  Evalua- 
tion to  conduct  a  long  run,  integrated 


review  of  EPA's  principal  statutory  au- 
thorities. 

The  Administrator  stressed  that 
since  the  conception  of  these  laws,  a 
great  deal  had  been  learned  about  how 
well  EPA  programs  control  pollution, 
about  the  relationship  between  pollu- 
tion in  different  environmental  media, 
and  about  the  tradeoffs  between  envi- 
ronmental regulation  and  other 
values. 

The  purposes  of  this  introspection 
was  to  review  the  experience  of  the 
Agency  and  to  "assess  afresh"  whether 
the  Agency's  existing  authorities  pro- 
vide the  best  approach  to  promoting 
health  and  environmental  protection— 
or  whether  the  agency  can  do  better. 

One  of  the  first  studies  undertaken 
as  part  of  this  review  was  a  study  of 
citizen  suit  provisions.  The  purpose  of 
this  study  was  to  review  how  these 
"private  attorney's  general"  provision 
have  actually  worked.  The  Environ- 
mental Law  Institute  completed  a  citi- 
zen suit  study  for  EPA  in  September 
1984. 

A  major  conclusion  of  this  review 
was  that  the  system  of  citizen  enforce- 
ment is  currently  operating  as  Con- 
gress intended:  first,  to  provide  a  prod 
and  second  an  alternative  to  govern- 
mental enforcement.  This  study  deter- 
mined that  since  1978,  349  citizen  en- 
forcement actions  under  the  six  major 
environmental  laws  were  taken.  Only 
189  actions  actually  resulted  in  litiga- 
tion. 

The  main  complaints  against  citizen 
suit  provisions  are  that  they  first, 
interfere  with  Government  enforce- 
ment and  second,  focus  on  de  minimis 
violations.  The  ELI  study  conducted 
for  EPA  did  not  substantiate  either  al- 
legation. 

The  Federal  enforcement  officials 
interviewed  for  the  ELI  study  ex- 
pressed general  support  for  citizen  en- 
forcement. EPA  headquarters  and  re- 
gional enforcement  staff  interviewees 
said  that  a  large  protion  of  citizen  no- 
tices addressed  violations  that  either 
were  worthy  of  agency  action,  but  had 
escaped  EPA  attention,  or,  though  not 
on  EPA's  priority  list  were  appropriate 
subjects  of  enforcement  actions.  None 
of  the  governmental  enforcement  per- 
sonnel interviewed  reported  a  general 
tendency  for  citizen  groups  to  puruse 
trivial  violations. 

Congress  intended  for  citizen  suits  to 
act  as  an  incentive  for  better  agency 
enforcement.  Citizen  actions  seem  to 
be  working  well  in  this  regard. 
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From  1981  through  1983,  there  was  a 
general  decline  in  the  number  of  en- 
forcement actior^initiatgdhy  EPA.   ,, 

In  response  to  this  decline,  the 
number  of  citizen  suits  increased. 
EPA's  enforcement  activity  began  to 
increase  in  the  spring  of  1984.  Al- 
though only  a  few  of  these  cases  have 
been  settled,  it  appears  the  scope  and 
effectiveness  of  the  publicity  generat- 
ed by  recent  citizen  enforcement 
seems  likely  to  act  as  a  general  deter- 
rant.  In  other  words,  they  complement 
agency  actions  to  meet  environment 
goals. 

It  is  both  prudent  and  responsible 
public  policy  to  extend  citizen  suit  pro- 
visions to  CERCLA.  The  mismanage- 
ment of  the  CERCLA  Program  during 
its  initial  years  is  legendary.  The  scope 
and  extent  of  the  hazardous  waste 
cleanup  problem  facing  the  Nation 
continues  to  grow. 

Citizen  enforcement  actions  to  prod 
hazardous  waste  cleanups  can  act  as 
an  important  complement  to  EPA  ef- 
forts. 

Citizen  suit  provisions  are  working 
in  our  other  environmental  laws  and 
they  will  work  in  Superf  und. 

Let  me  turn  to  the  question  of  clean- 
up at  Federal  facilities.  This  provision 
will  be  the  only  mechanism  anywhere 
in  the  entire  statute  to  insure  cleanup 
at  federally  owned  facilities. 

The  administration  contends  it 
would  be  unconstitutional  for  EPA  to 
sue  other  agencies  to  compel  cleanups. 
Some  of  the  worst  sites  in  the  entire 
country  are  federally  owned.  Very 
little  is  happening  in  regards  to  clean- 
up at  the  bulk  of  these  sites. 

Citizen  suits  may  be  the  only  way  to 
get  cleanup  actions  underway  at  these 
sites,  if  the  responsible  agency  fails  to 
act  on  its  own. 

There  are  those  who  say  that  a  citi- 
zen suit  provision  is  not  needed  be- 
cause State  common  law  or  the  Feder- 
al Resource  Conservation  and  Recov- 
ery Act  would  meet  the  need  for  the 
provision  in  Superf  und. 

Both  EPA  and  Justice  argue  that 
RCRA's  definition  of  solid  waste  is 
broad  enough  that  citizens  could  sue 
under  RCRA  to  halt  almost  any  "im- 
minent and  substantial  endanger- 
ment"  caused  by  a  hazardous  waste 
site. 

RCRA  allows  citizen  suits  to  halt  en- 
dangerment  caused  by  any  substance 
that  fits  the  general  statutory  defini- 
tion of  solid  waste,  including  hazard- 


ous wastes  listed  by  EPA. 

But  what  about  a  hazard  caused  by  a 
tactofy  inadvertently  emitting  hazard- 
ous substances  that  may  not  be  consid- 
ered hazardous  wastes  under  RCRA? 

Do  we  want  the  courts  to  decide 
what  is  and  is  not  a  hazardous  waste— 
ch*r*fctc  the  RCRA  definition  with 
eacfccaae? 

Citizens  should  be  able  to  defend 
tiiemselves  from  dangereos  chemicals 
regardless  of  whether  EPA  has  formal- 
ly listed  them  under  a  statute  or  not. 

Turning  to  the  allegation  that  State 
common  law  can  fill  this  void— most 
State  nuisance  law  is  only  available  to 
injured  landowners. 

Further  nuisance  law  is  useful  in  ob- 
taining monetary  compensation  for 
injury  already  suffered,  but  not  in 
taking  action  before  damage  occurs. 
The  citizen  suit  provision  in  S.  51 
could  be  used  to  orevent  health  risks 
to  people  from  exposure  to  toxics. 

It  would  be  very  difficult  and  com- 
bersome  to  prove  that  a  chemical  had 
trespassed  onto  your  property.  S*ate 
common  land  just  isn't  rdequate. 

Another  objection  raised  over  in- 
cluding a  citizen  suit  proposal  in  Su- 
perfund  Is  that  it  would  affect  EPA's 
cleanup  priorities. 

I  ask,  how  are  citizen  suits  supposed 
to  cause  this  great  disruption,  siphon- 
ing all  of  EPA's  attention  onto  each 
citizen  suit? 

Would  EPA  change  its  priorities? 
Setting  priorities  is  clearly  a  discre- 
tionary action  not  subject  to  direct 
challenge. 

In  the  case  where  a  citizen  can  prove 
that  a  site  is  "threatening  public 
health,"  then  EPA  should  shift  prior- 
ities to  protect  public  health. 

But  let  us  look  at  the  record.  EPA 
will  not  devote  all  of  its  resources  to 
citizen  suits. 

If  past  performance  is  any  indica- 
tion, and  I  believe  it  is,  EPA  most 
likely  will  not  even  intervene  in  citizen 
suits  under  Superfund. 

The  Environmental  Law  Institute 
st'idy  found  that  EPA  had  intervened 
in  only  6  percent  of  the  citizen  suits 
against  polluters  under  all  of  our 
other  environmental  statutes. 

Clearly,  not  an  undue  burden  on  an 
agency  that  has  had  less  than  a  pris- 
tine record  on  the  environment  under 
this  administration. 

Adding  a  citiaen  suit  provision  to  Su- 
perfund will  simply  round  out  our  en- 
vironmental laws. 
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It  will  not  place  a  strangehold  on 
the  ability  of  EPA  to  act. 

Rather,  it  will  complement  EPA. 

The  $7.5  billion  authorization  level 
is  necessary  and  reasonable.  This  level 
will  increase  the  pace  of  cleanup. 
Those  most  responsible  for  the 
damage  will  pay  more  of  the  cleanup 


The  Superfund  amendments  before 
us  today  are  sound,  fiscally  responsible 
additions  to  the  program.  I  recom- 
mend adoption  of  a  strong  Superfund 
Program  to  protect  public  health  and 
provide  for  a  clean  and  healthy  envi- 
ronment.* 

FEDERAL  FACILITIES  COMPLIANCE  PROVISION 

Mr.  DOMENICI.  Mr.  President,  I 
wonder  If  I  might  seek  to  clarify  the 
intent  of  section  137  of  this  bill,  the 
Federal  facilities  compliance  provision, 
with  the  floor  managers.  Senators 
Stafford  and  Bentssn,  as  well  as  with 
Senator  Hart,  The  author  of  this  pro- 
vision. As  they  will  recall,  we  discussed 
the  scope  of  this  particular  provision 
when  it  was  considered  by  the  commit- 
tee during  our  markup  of  the  bill.  It 
was  unclear  to  me  at  the  time  whether 
and,  if  so,  to  what  extent  this  provi- 
sion was  intended  to  be  triggered  by 
the  presence  of  radioactive  materials 
at  a  Federal  facility.  Senator  Hart  and 
I  discussed  the  matter  and  agreed  at 
the  time  of  markup  to  have  the  staff 
explore  the  issue  to  determine  wheth- 
er there  was  any  confusion  that  re- 
quired clarification,  either  through 
legislative  language  or  a  colloquy. 
Could  I  ask  the  Senator  from  Colora- 
do to  clarify  his  understanding  of 
whether  the  requirements  of  this  pro- 
vision are  triggered  by  the  presence  of 
radioactive  materials  at  a  Federal  fa- 
cility? 

Mr.  HART.  I  appreciate  the  oppor- 
tunity to  clarify  this  matter,  Mr.  Presi- 
dent, and  I  thank  the  Senator  from 
New  Mexico  for  his  efforts  to  resolve 
any  potential  confusion.  The  require- 
ments of  new  section  117,  the  Federal 
facilities  compliance  provision,  as  re- 
ported by  the  committee,  are  triggered 
only  in  those  instances  where  a  Feder-  ( 
al  agency  is  required  to  submit  infor- 
mation under  section  3016  of  the  Solid 
Waste  Disposal  Act.  Thus,  unless  an 
agency  is  required,  under  the  provi- 
sions of  section  3016,  to  submit  infor- 
mation about  hazardous  waste  that  is 
stored,  treated,  or  disposed  of  at  a  site 
which  is  owned  or  operated  or  has 
been  owned  or  operated  by  the  Feder- 
al Government,  the  provisions  of  new 


section  117  are  not  intended  to  apply. 
In  response  to  the  Senator's  specific 
questions  about  radioactive  materials, 
Mr.  President,  ft  is  my  understanding 
that  the  definition  of  "solid  waste"  in 
the  Solid  Waste  Disposal  Act— the 
term  that  triggers  the  requirements  of 
section  3016  of  that  act— specifically 
excludes  all  source,  special  nuclear, 
and  byproduct  material,  as  those 
terms  are  defined  in  the  Atomic 
Energy  Act  of  1954,  as  amended.  Ac- 
cordingly, the  provisions  of  new  sec- 
tion 117  would  not  be  triggered  by  the 
presence  of  source,  special  nuclear,  or 
byproduct  material  at  any  Federal  fa- 
cility. By  way  of  example,  uranium 
mill  tailings  disposal  sites,  subject  to 
the  provisions  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of 
1978,  are  covered  by  the  definition  of 
by  product  material,  and  the  presence 
of  uranium  mill  tailings  at  such  sites 
will  not  bring  these  within  the  require- 
ments of  new  section  117.  Similarly, 
sites  would  not  be  included  in  section 
117  on  the  basis  of  any  other  source, 
special  nuclear,  and  byproduct  materi- 
als because  they  are  excluded  from 
the  provisions  of  the  Solid  Waste  Dis- 
posal Act's  definition  of  solid  waste. 
That  is  my  understanding  of  the  scope 
of  this  provision,  as  it  relates  to  radio- 
active materials. 

Mr.  STAFFORD.  That  interpreta- 
tion is  consistent  with  my  understand- 
ing, as  well,  Mr.  President,  concerning 
the  scope  of  this  provision. 

Mr.  BENTSEN.  I  concur  in  that 
view,  as  well,  Mr.  President. 

Mr.  DOMENICI.  I  appreciate  the 
clarification  of  all  three  Senators,  Mr. 
President. 

Mr.  HART.  I  understand  that  sec- 
tion 120(d)  which  creates  a  new  sec- 
tion 105(d)  does  not  negate  a  State's 
capability  to  initiate  an  action  pursu- 
ant to  section  107  in  fulfilling  its  re- 
sponsibility as  trustee  for  natural  re- 
sources within  its  boundaries.  Is  that 
correct? 

Mr.  BAUCUS.  Yes. 

MILLTOWN  DAM  SITE 

•  Mr.  BAUCUS.  Mr.  Chairman,  in  the 
State  of  Montana,  we  have  a  situation 
that  is  a  cause  for  concern.  The  Mon- 
tana Power  Co.,  an  investor-owned 
utility,  operates  the  Milltown  Dam 
and  Reservoir,  located  east  of  the  city 
of  Missoula,  MT,  at  the  confluence  of 
the  Clark  Fork  and  Blackfoot  Rivers. 
Many  years  of  mining  activity  up- 
stream   from    the    dam    has    caused 
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wastes,  such  as  arsenic,  to  be  washed 
down  the  Clark  Pork  River  and  to  be 
deposited  in  the  reservoir  behind  the 
dam. 

The  area  where  the  mining  oc- 
curred—known as  Silver  Bow  Creek— is 
presently  listed  on  the  national  priori- 
ty list  for  Superfund  cleanup.  Recent- 
ly, EPA  has  agreed  to  investigate 
heavy  metal  contamination  all  along 
the  Clark  Fork  River  from  the  Silver 
Bow  Creek  site  to  Milltown  Dam. 

Because  of  the  accumulation  of 
heavy  metal  contaminants  behind  the 
dam,  the  first  impoundment  down- 
stream of  the  mining  area,  the  Mill- 
town  Reservoir  is  on  the  Superfund 
priority  list. 

While  the  Montana  Power  Co.  is  the 
owner  or  operator  of  the  Milltown 
Dam,  and  therefore,  technically  the 
owner  or  operator  of  the  facility  under 
section  101(20)  and  107,  the  company 
is  not  the  owner  or  operator  of  the  fa- 
cility where  the  wastes  were  generated 
and  initially  released.  Clearly,  mining 
upstream  of  the  Milltown  site  is  the 
source  of  the  pollutants  or  contami- 
nants which  have  accumulated  in  the 
sediments  that  have  collected  in  the 
reservoir  behind  Milltown  Dam. 

I  inquire  whether  it  was  Congress' 
intent  in  section  107  to  include  as  a 
principal  responsible  party,  an  owner 
or  operator  of  a  dam  where  hazardous 
substance,  pollutant,  or  contaminant 
has  been  deposited  or  otherwise  come 
to  be  located  as  a  result  of  a  release 
upstream  of  such  hazardous  sub- 
stance, pollutant  or  contaminant? 

•  Mr.  STAFFORD.  In  the  particular 
case  you  cited,  the  owner  or  operator 
of  this  dam  would  probably  satisfy  the 
technical  definition  of  "owner  or  oper- 
ator" of  a  "facility"  for  purposes  of  li- 
ability. However,  it  is  my  belief  that  it 
was  not  Congress'  intent  to  require 
that  each  and  every  party  be  held 
liable  by  the  President,  without  any 
regard  for  how  little  it  had  to  do  with 
the  release  of  the  hazardous  sub- 
stance. 

The  President  has  the  discretion  to 
pursue  such  parties  or  not. 

•  Mr.  BAUCUS.  Other  than  owning 
the  dam  and  the  reservoir  that  have 
served  to  trap  the  metals,  the  Mon- 
tana Power  Co.  has  had  no  connection 
with  the  release  of  the  metals;  yet,  the 
company  has  been  preliminarily  tar- 
geted as  a  potentially  liable  party 
under  the  Superfund  statute. 

The  Montana  Power  Co.  and  its  rate- 


payers feel  that  an  imposition  of  li- 
ability would  be  unjust  and  contrary 
to  the  intent  of  Congress.  Surely,  the 
statute  was  not  designed  to  hold  liable 
a  party,  like  the  Montana  Power  Co., 
which  had  so  little  to  do  with  the  re- 
lease of  the  hazardous  substances. 
Surely,  the  definitions  of  facility  and 
owner  or  operator  under  the  statute 
do  not  include  dams  like  Milltown  or  a 
party  like  the  Montana  Power  Co. 
•  Mr.  STAFFORD.  Again,  based  upon 
the  situation  you  have  described,  I 
would  conclude  that  the  Montana 
Power  Co.,  under  an  equitable  pros- 
ecutorial interpretation  of  the  law  by 
EPA  might  not  be  responsible  for 
cleanup  at  this  facility  since  it  did  not 
itself  contribute  to  the  release  of  the 
heavy  metals.  I  would  also  conclude 
that  the  statutory  defense  under  sec- 
tion 107(b)(3)  would  seem  to  apply 
under  the  facts  as  described.  In  gener- 
al, under  this  part  a  party  is  not  liable 
for  the  acts  of  a  third  party  if  it  can 
establish  by  a  preponderance  of  the 
evidence  that,  first,  it  exercised  due 
care  with  respect  to  the  hazardous 
substance  concerned,  taking  into  con- 
sideration the  characteristics  of  such 
hazardous  substance,  in  light  of  all  rel- 
evant facts  and  circumstances;  second, 
it  took  precautions  against  foreseeable 
acts  or  omissions  of  any  such  third 
party  and  the  consequences  that  could 
foreseeably  result  from  such  acts  or 
omissions;  and  third,  it  has  no  contrac- 
tual relationship  '  with  the  third 
party.* 

Mr.  GARN.  Last  Wednesday,  Sep- 
tember 18,  the  Senate  adopted  an 
amendment  offered  by  my  colleague 
from  Montana,  Senator  Baucus,  one 
which  I  was  happy  to  cosponsor.  The 
essence  of  that  amendment  is  to  re- 
quire the  EPA  to  look  before  it  leaps 
into  adding  mining  sites  to  the  Super- 
fund  national  priorities  list.  One  of 
the  problems.  S.  51  and  the  Baucus 
amendment  addresses  is  the  current 
practice  of  scoring  mining  sites  under 
the  Hazard  Ranking  System  [HRS] 
,  based  on  very  little  data  and  a  very 
limited  understanding  of  potential 
threats  posed  by  these  sites.  Such  a 
situation  occurred  a  few  weeks  ago  at 
an  abandoned  mine  site  called  "Pros- 
pector Square  in  Park  City,  UT.  EPA 
charged  forward  and  added  Prospector 
Square  to  the  Superfund  list  without 
thoroughly  considering  the  merits  of 
the  site.  Local  officials  in  Park  City 
are  furious  and  rightfully  so  because 
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they  know  the  chances  of  the  actual 
clean-up  taking  place  in  the  near  term 
are  nil. 

In  my  mind,  section  120  and  the 
Baucus  amendment  require  that  the 
HRS  be  revised  to  require  additional 
information  prior  to  listing  mining 
sites,  as  follows:  The  new  HRS  must 
assure  that  the  relative  degree  of  risk 
posed  by  such  sites  is  assessed;  and 
pending  these  revisions,  the  EPA  must 
make  site-specific  findings  before  list- 
ing special  waste  sites.  These  addition- 
al requirements  will  necessitate  addi- 
tional moneys  for  more  thorough  site 
assessments  before  listing  in  order  to 
develop  the  necessary  information  to 
make  site-specific  findings  and  useful- 
ly compare  sites. 

I  would  like  to  ask  the  chairman  of 
the  Environment  and  Public  Works 
Committee,  Senator  Stafford,  if  he 
agrees  with  this  interpretation  of  the 
amendment? 

Mr.  STAFFORD.  Yes,  that  is  my  un- 
derstanding of  the  amendment's 
intent. 

Mr.  BAUCUS.  If  I  might  add,  I  agree 
that  what  the  Senator  from  Utah  has 
stated  is  certainly  the  intent  of  my 
amendment.  We  must  make  certain 
that  EPA  is  using  a  sufficient  data 
base  before  making  decisions  on  listing 
specific  sites.  Mining  wastes  in  particu- 
lar because  of  their  high  volume  and 
often  low  toxicity  nature  require  con- 
sideration, otherwise,  those  sites 
posing  a  serious  threat  to  health  and 
the  environment  might  not  be  distin- 
guished from  sites  that  are  not  caus- 
ing problems.  I  would  like  to  ask  the 
Senator  from  Utah  if  he  believes  EPA 
has  sufficient  funding  in  order  to  con- 
duct a  thorough  risk  evaluation  at  in- 
dividual sites? 

Mr.  GARN.  Let  me  answer  that 
question  this  way:  As  chairman  of  the 
Appropriations  Subcommittee  for 
EPA,  yes,  I  believe  there  will  be  suffi- 
cient funding  at  EPA  to  carry  out  the 
necessary  risk  evaluation  work  at  indi- 
vidual sites  as  envisioned  in  the  Sena- 
tor's amendment.  It's  a  question  of  ad- 
ministrative priorities.  EPA  can  actu- 

lly  save  money  by  conducting  a  thor- 
ough risk  evaluation  before  placing 
these  sites  on  the  national  priorities 
list.  Such  action  will  assure  that  only 
those  sites  with  real  problems  are 
placed  on  the  list  and  not  just  every 
pothole  in  the  road. 

Mr.  BAUCUS.  I  thank  the  Senator. 

Mr.  GARN.  On  another  matter,  if,  at 


the  conclusion  of  its  special  waste 
study,  EPA  decides  not  to  list  certain 
special  waste  streams  and  their  con- 
stituents under  section  3001  of  the 
Solid  Waste  Disposal  Act— and  those 
waste  streams  or  constituents  are  not 
characteristic  wastes  under  section 
3001— my  understanding  is  that  S.  51 
and  the  Baucus  amendment  would  still 
permit  response  to  those  waste 
streams  or  their  constituents  as  pollut- 
ants or  contaminants— as  defined  in 
the  act— if  they  present  significant 
risk  to  public  health  comparable  to 
sites  on  the  national  priority  list  or  on 
a  site  specific  basis  if  the  waste  there 
qualifies  as  a  hazardous  waste  and, 
hence,  a  hazardous  substance  under 
the  law. 

Mr.  STAFFORD.  I  agree  with  that 
assessment  entirely. 

Mr.  GAKN*  I  understand  further 
that  the  emergency  and  imminent  and 
substantial  endangerment  response 
authorities  of  sections  104  and  106  are 
not  affected  by  S.  51  and  the  Baucus 
amendment.  Is  that  the  Senator  from 
Montana's  understanding  of  his 
amendment? 

Mr.  BAUCUS.  That  is  correct. 

Mr.  GARN.  I  thank  the  Senators 
from  Montana  and  Vermont  for  their 
clarification  of  the  intent  of  this  very 
important  amendment. 

Mr.  ARMSTRONG.  Mr.  President,  I 
would  like  to  say  a  few  words  about 
Superfund  and  the  legislation  before 
us  now.  As  a  member  of  the  Finance 
Committee  I  have  been  involved  with 
this  issue  for  many  months.  I  voted 
for  the  bill  because  of  the  clear  neces- 
sity to  provide  the  Environmental  Pro- 
tection Agency  with  the  means  to 
combat  the  dangers  that  exist  in  my 
State  and  others  caused  by  abandoned 
hazardous  waste  sites.  Congress  puts  a 
high  priority  on  this  matter  and  I 
hope  to  see  the  EPA  act  with  similar 
commitment  to  make  our  land  and 
water  safe  where  they  are  threatened. 

My  concerns  about  this  bill  have 
centered  around  the  funding  mecha- 
nism to  raise  the  $7.5  billion  this  legis- 
lation calls  for.  My  views  are  well 
known  on  this  as  I  was  one  of  only  two 
on  the  Finance  Committee  voting 
against  the  Superfund  excise  tax. 

This  new  tax  on  manufacturers  with 
receipts  in  excess  of  $5  million  is  not 
an  appropriate  funding  mechanism  for 
this  dedicated  trust  fund.  Although  its 
proponents  speak  of  the  nexus  be- 
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tween  manufacturers  and  pollution  it 
is  by  no  means  established.  Remember 
Superfund  is  used  to  clean  up  aban- 
doned hazardous  waste-sites.  Manufac- 
turers who  produce  hazardous  waste 
are  covered  by  other  Federal  laws 
[RCRA]  controlling  such  activities. 
Funding  needed  to  clean  up  aban- 
doned sites  should  come  from  general 
revenues  to  which  all  of  us  have  con- 
tributed; corporations  and  individuals 
alike. 

The  fact  that  exemptions  exist,  first 
for  manufacturers  with  receipts  under 
$5  million,  and  for  specific  industries 
and  products  sabotages  the  intent  of 
the  tax  to  broaden  the  responsibility. 
Such  exemptions  also  cause  inequities 
and  economic  distortions  that  are  doc- 
umented by  the  Canadian  experience 
with  such  a  levy. 

In  1924  Canada  became  the  first 
country  in  the  world  to  adopt  the 
single  stage  form  of  manufacturer's 
tax.  Malcolm  Gillis,  writing  in  the  Jan- 
uary 1985  Canadian  Tax  Journal  said 
"Canada  is  the  last  remaining  industri- 
al nation  using  this  fiscal  relic". 

This  is  far  from  the  only  negative  as- 
sessment of  the  tax.  In  1966  the  report 
of  the  Royal  Commission  on  Taxation 
set  out  the  distortions  such  a  tax 
causes  and  in  1983  the  report  of  the 
Federal  sales  tax  review  committee  re- 
iterated the  problems  'with  the  manu- 
facturer's tax.  Primary  among  these 
criticisms,  quoting  Gillis  are: 

That  "•  •  •  the  manufacturer's  tax  is  gen- 
erally viewed  as  a  nongeneral  sales  tax  im- 
posed at  the  point  most  distant  from  final 
consumption,  at  nonuniform  rates  and  in- 
volving disparities  in  the  relative  tax  treat- 
ment of  domestic  and  imported  goods  •  •  • 
lack  of  neutrality  in  turn  has  given  rise  to 
discrimination  against  particular  industrial 
and  commercial  sectors  and  against  consum- 
ers of  goods  and  services  produced  by 
them." 

To  expand  on  this  the  case  has  re- 
cently been  made  to  me  that  high-tech 
industries  stand  to  lose  proportionate- 
ly because  they  typically  add  more 
value  to  their  products  than  the  man- 
ufacturing segment  does  in  producing 
their  goods. 

The  Canadian  experience  with  this 
tax  illustrates  its  problems  and  makes 
clear  that  a  manufacturer's  excise  tax 
does  not  even  qualify  as  a  true  value- 
added  tax  because  of  its  single  stage 
nature.  I  might  also  add  that  the  Ca- 
nadian rate  is  10  percent,  well  above 
that  set  out  in  this  legislation  but  not 


unlikely  in  the  future. 

In  closing,  Mr.  President,  I  would 
like  to  include  in  the  Record  the  fol- 
lowing letter  that  demonstrates  the 
depth  of  concern  about  this  Super- 
fund  excise  tax.  It  comes  from  94  cor- 
porations and  associations  that  have 
taken  the  lead  in  combating  this  inap- 
propriate new  tax. 

There  being  no  objection,  the  letter 
was  ordered  to  be  printed  in  the 
Record,  as  follows: 

September  13. 1985. 
Hon.  William  L.  Armstrong, 
U.S.  Senate,  Washington,  DC. 

Dear  Bill:  Earlier  this  week  more  than 
102  business  organizations  wrote  to  you  op- 
posing a  value-added  tax  to  finance  the  Su- 
perfund Program. 

We  understand  S.  51  will  be  brought 
before  the  Senate  floor  on  next  Tuesday, 
September  17th. 

We  want  to  repeat  our  adamant  opposi- 
tion to  S.  51.  The  text  of  our  original  letter 
follows: 

While  we  fully  support  the  cleanup  of 
dangerous  hazardous  waste  sites,  we  are  un- 
alterably opposed  to  the  manufacturing 
excise  tax  being  proposed  for  Superfund. 
We  believe  such  a  tax  will  unfairly  impact 
American  manufacturers  and  will  establish 
a  dangerous  precedent. 

The  broad-based  manufacturing  excise 
tax,  which  is  really  a  value-added  tax,  fun- 
damentally alters  the  basis  upon  which  the 
original  Superfund  program  was  crafted. 
While  this  cleanup  is  a  general  societal 
problem,  this  "broad-based"  tax  excludes 
entire  sectors  of  the  economy  despite  their 
heavy  use  of  petrochemical  products.  It 
would  be  paid  by  those  who  may  generate 
no  hazardous  waste  at  all,  as  well  as  by 
those  who  may  already  have  invested  heavi- 
ly in  waste  minimization  and  recycling.  The 
proposed  excise  tax  would  also  exclude  both 
federal  and  state  government  waste  genera- 
tors. 

The  proposal  would  establish  a  cap  on  the 
taxes  Imposed  on  the  very  firms  that  gener- 
ate most  of  the  hazardous  waste,  while  at 
the  same  time  instituting  a  new  VAT  tax 
mechanism  never  before  embraced  by  Con- 
gress on  a  large  scale. 

We  urge  you  to  reconsider  the  wisdom  of 
this  Superfund  manufacturing  excise  tax 
and  reject  it  in  favor  of  other  available 
means  of  funding  hazardous  waste  cleanup. 
Sincerely, 
American  Electronics  Association;  Amer- 
ican  Appeal   Manufacturers  Associa- 
tion; American  Furniture  Manufactur- 
ers Association;  Grocery  Manufactur- 
ers of  America,  Inc.;  National  Electri- 
cal Manufacturers  Association;  Ameri- 
can Textile  Manufacturers  Institute; 
American  Meat  Institute;  Chocolate 
Manufacturers   Association;   National 
Confectioners  Association;  Biscuit  and 
Cracker    Manufacturers    Association; 
National  Broiler  Council;  Pood  Mar- 
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keting  Institute;  Corn  Refiners  Asso- 
ciation; Association  of  Home  Appli- 
ance Manufacturers;  National  Pasta 
Association;  Cast  Metals  Federation; 
National  Food  Processors- Association; 
American  Frozen  Food  Institute; 
American  Hardware  Manufacturers 
Association;  Manufactured  Housing 
Institute;  International  Association  of 
Ice  Cream  Manufacturers;  National 
Foundry  Association;  Steel  Founders' 
Society  of  America;  Iron  Castings  Soci- 
ety; Non-Ferrous  Founders'  Society; 
Porcelain  Enamel  Institute,  Inc.;  Brass 
and  Bronze  Ingot  Institute;  Semicon- 
ductor Industry  Association;  National 
Lime  Association;  American  Die  Cast- 
ing Institute;  The  National  Tooling 
and  Machining  Association;  Gas  Appli- 
ance Manufacturers  Association;  The 
Value  Manufacturers  Association; 
American  Standard,  Inc.;  Carnation 
Company;  Litton  Industries;  Deere 
and  Company;  R.  J.  Reynolds  Indus- 
tries, Inc.;  The  Maytag  Company; 
Gould  Inc.;  Whirlpool  Corporation; 
Lennox  Industries;  Caterpillar  Tractor 
Company;  General  Motors  Corpora- 
tion; The  Minter  Machine  Company; 
Ralston-Purina;  White  Westinghouse; 
Beatrice  Companies,  Inc.;  Riverside 
Furniture  Corporation;  Eaton  Corpo- 
ration; Armstrong  World  Industries, 
Inc.;  Russell  Corporation;  Stewart- 
Warner  Corporation;  ConAgra,  Inc.; 
Americold  Compressor  Company; 
Webster  City  Products  Company; 
Belding  Products  Company;  GR  Man- 
ufacturing Company;  Gibson  Appli- 
ance; Greenville  Products  Company; 
Franklin  Manufacturing  Company; 
Edison  Products  Company;  White 
Sewing  Machine  Company;  Standard 
Sewing  Equipment  Company;  Colum- 
bus Products  Company;  Frigidalre 
Company;  Mansfield  Products  Compa- 
ny; Philco  International  Corporation; 
Kelvinator  Appliance  Company; 
Athens  Product  Company;  The  'Bul- 
lard  Company;  White-Sundstrand  Ma- 
chine Tool  Company;  WCI  Controls 
and  Data  Systems;  Blaw-Knox  Found- 
ry and  Mill  Machinery;  Aetna-Stand- 
ard Engineering  Company;  Aurora 
Steel  Products;  Richards-Wilcox  Man- 
ufacturing Company;  Jerguson  Gage 
and  Valve  Company;  Copes-Vulcan; 
Hupp  Company;  Kelvinator  Commer- 
cial Products;  White  Consolidated  In- 
dustries,. Inc.;  Philip  Morris  Compa- 
nies, Inc.;  Congoleum  Corporation; 
Procter  and  Gamble;  General  Foods 
Corporation;  USG  Corporation;  The 
Greyhound  Corporation;  Interbake 
Foods,  Inc.;  Hallmark  Cards,  Inc.;  Tex- 
tron, Inc.;  Dart  and  Kraft,  Inc.;  Bur- 
lington Industries,  Inc.;  Ubbey-Owens- 
Ford  Company. 

Gboboe  W.  Koch. 


SPECIAL  WASTE  FINDINGS 

Mr.  SIMPSON.  Mr.  President,  I  sup- 
port the  Baucus  amendment  to  S.  51 
to  clarify  congressional  intent  con- 
cerning Superfund  coverage  of  wastes 
that  are  suspended  from  regulation 
under  the  Resource  Convervation  and 
Recovery  Act  [RCRAL  These  wastes 
are  described  in  section  3001(b)  of  the 
Solid  Waste  Disposal  Act  and  include, 
principally,  drilling  muds  and  brines, 
mining  wastes  and  utility  byproducts. 
In  1980,  Congress  suspended  these 
wastes  from  regulation  as  hazardous 
wastes  under  RCRA  pending  comple- 
tion of  studies  by  EPA  to  determine 
their  potential  adverse  effects.  Later 
in  1980,  Congress  also  excluded  these 
special  study  wastes  from  the  defini- 
tion of  "hazardous  substances"  cov- 
ered by  Superfund. 

EPA  nonetheless  has  decided  to  con- 
sider sites  containing  these  wastes  as 
possible  Superfund  targets,  based  on 
the  presence  of  trace  hazardous  con- 
stituents in  the  wastes.  However,  the 
hazard  ranking  system  [HRS j  used  to 
rank  sites  for  Superfund  action  exag- 
gerates the  potential  harm  from  these 
high-volume,  low-toxicity  wastes.  An 
amendment  to  the  HRS  is  needed  to 
prevent  EPA  from  spending  a  substan- 
tial portion  of  the  Fund  on  sites  that 
simply  do  not  pose  anywhere  near  the 
environmental  concerns  posed  by  the 
estimated  thousands  of  abandoned 
waste  dumps  that  deserve  priority  at- 
tention. 

This  amendment  would  operate  in 
conjunction  with  section  120(c)  al- 
ready contained  in  S.  51,  which  re- 
quires EPA  within  18  months  to  revise 
the  HRS  to  assure  that  it  accurately 
assesses  the  relative  degree  of  risk  to 
human  health  and  the  environment. 
Pending  revision  of  the  HRS,  the  pro- 
posed amendment  requires  EPA  to 
make  four  specific  findings  before  list- 
ing a  special  study  waste  site',  essen- 
tially to  ensure  that  the  potential 
hazard  is  based  on  the  concentration 
and  toxicity  quantity  of  the  waste. 

In  addition,  to  ensure  EPA's  compli- 
ance with  this  requirement,  otherwise 
liable  parties  could  not  be  held  liable 
for  cleanup  costs  at  these  sites  if  EPA 
failed  to  make  the  required  findings 
and  support  them  with  appropriate 
data  in  any  enforcement  action.  Both 
the  special  findings  requirement  and 
the  limitation  on  liability  would  apply 
until  EPA  revised  the  HRS  to  incorpo- 


1284 


rate  the  factors  reflected  in  the  four 
special  findings. 

The  amendment  also  would  tie  the 
resolution  of  the  status  of  special 
study  wastes  under  Superfund  to  the 
results  of  EPA's  studies  under  RCRA. 
Following  EPA's  study  for  each  waste 
and  the  required  determination  of  ap- 
propriate regulation  under  RCRA,  and 
special  study  waste  that  becomes  a 
RCRA  waste  will  be  a  Superfund  haz- 
ardous substance  as  well.  If,  however, 
a  special  study  waste  at  a  particular 
site  is  not  a  RCRA  waste— because 
EPA  has  determined  not  to  list  it  as  a 
RCRA  waste  and  it  does  not  fail  any 
of  the  RCRA  characteristics  tests- 
then  neither  will  it  be  considered  a  Su- 
perfund hazardous  substance,  even  if 
it  contains  hazardous  constituents. 

The  amendment  would  apply  pro- 
spectively only  and  would  not  affect 
the  listing  of  any  site  already  the  sub- 
ject of,  or  proposed  for,  Superfund 
action.  The  amendment  explicitly  does 
not  affect,  however,  EPA's  authority 
to  remove  any  site  from  the  national 
priorities  list  or  not  to  list  a  site  cur- 
rently proposed  for  inclusion  on  that 
list.  The  amendment  also  would  not 
apply  to  sites  that  contain  special 
study  wastes  in  an  insignificant  quan- 
tity. The  authority  of  the  Administra- 
tor or  the  Attorney  General  to  seek 
the  noneost  recoverable  abatement  of 
an  imminent  and  substantial  endan- 
germent  under  section  106(a)  is  not 
limited  by  this  amendment. 

Mr.  BINGAMAN.  Mr.  President,  I 
strongly  support  the  reauthorization 
of  Superfund.  It  is  critical  for  Con- 
gress to  pass  this  legislation. 

In  1980,  spurred  by  growing  public 
concern  over  the  proliferation  and  in- 
adequate disposal  of  highly  toxic  sub- 
stances. Congress  enacted  a  5-year 
cleanup  program,  popularly  known  as 
Superfund.  That  program  expires  on 
October  1  of  this  year.  Swift  action  is 
therefore  necessary.  During  these  5 
years  since  19*0,  the  program  has  con- 
firmed that  the  problem  of  toxic  waste 
disposal  is  a  threat  to  thousands  of 
communities  and  millions  of  Ameri- 
cans. However,  inadequate  resources 
and  staffing,  lack  of  commitment,  and 
inadequate  authority  to  respond  have 
prevented  the  Superfund  Program 
from  making  substantial  progress 
toward  cleaning  up  leaking  toxic 
wastes. 

The  debate  today  focuses  on  the  ap- 
propriate site,  authority,  and  scope  of 


the  program.  Setae  facts  are  dear. 
The  magnitude  of  the  hasardous  waste 
crisis  is  substantially  greater  than  the 
current  program  can  effectively 
handle,  and  the  pace  of  the  cleanup 
has  been  dangerously  and  frustrating- 
ly  slow. 

By  the  end  of  1984.  there  were  over 
20,000  potentially  dangerous  sites.  The 
EPA  anticipates  that  24)00  of  those 
sites  will  qualify  for  placement  on  the 
National  Priority  List  [NPLL  The  NPL 
contains  the  sites  identified  by  the 
EPA  as  posing  the  most  serious  prob- 
lems. In  contrast,  the  General  Ac- 
counting Office  estimates  that  as 
many  as  4,000  sites  could  make  the 
NPL,  and  the  Congressional  Office  of 
Technology  Assessment  estimates  that 
as  many  as  10,000  could  qualify.  Pres- 
ently, the  NPL  totals  812—538  final 
and  274  proposed  sites. 

As  of  September  1984,  less  than  half 
of  the  sites  listed  by  the  EPA  as  need- 
ing review,  had  undergone  remedial  in- 
vestigation, the  first  step  in  defining 
what  further  action  is  needed.  The 
second  step,  remedial  design,  consist- 
ing of  defining  the  remedy  and  the 
action  to  be  taken,  has  started  on  56  of 
the  total  NPL  sites.  The  final  onsite 
construction  -of  mechanisms  to 
remove,  treat,  or  contain  hazardous 
waste— remedial  construction— has 
started  at  only  51  sites.  This  record  of 
performance  must  be  dramatically  im- 
proved. 

I  strongly  believe  this  bill  provides 
the  Congress  the  opportunity  to  sig- 
nificantly improve  our  program  of 
toxic  waste  clean  up. 

S.  51  would  authorize  $7.5  billion  for 
the  Superfund  hazardous  waste  clean- 
up program  during  the  next  5  years, 
nearly  a  five-fold  increase  from  the 
1981-85  period.  The  Environmental 
Protection  Agency  can  use  money  in 
the  fund  to  clean  up  hazardous  sub- 
stances and  hazardous  wasted  dumps 
when  responsible  parties  do  not  take 
action  quickly  enough  to  protect 
health  and  welfare.  The  funds  also 
support  Superfund  Program  costs  and 
enforcement  efforts  to  require  private 
parties  responsible  for  sites  to  clean 
them. 

The  Superfund  as  reauthorized  in- 
cludes a  strengthened  reinforcement 
and  liability  section,  provisions  for  citi- 
zen suits,  strong  right  to  know  require- 
ments, and  emergency  response  mech- 
anisms. The  bill  also  provides  effective 
new  cleanup  requirements,  as  well  as 
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constructive  health  related  provisions. 

A  major  controversy  surrounding  en- 
actment of  the  legislation  is  the  fi- 
nancing of  the  Superfund.  The  Pi- 
nance  Committee  found  it  necessary 
to  impose  a  broad-based  manufacture's 
excise  tax  to  raise  the  $5.4  billion  in 
extra  moneys  required  to  meet  the 
$7.5  billion  funding  level.  While  this 
alternative  is  not  perfect,  tt  does  seem 
to  be  a  reasonable  means  of  achieving 
the  minimum  level  cf  cleanup  we  so 
seriously  need.  No  other  workable  al- 
ternative has  been  suggested,  except 
using  general  revenues.  However, 
given  the  current  budget  deficit,  this 
option  was  not  considered  feasible. 

As  presently  drafted  the  bill  strikes 
what  I  think  is  a  proper  and  reasona- 
ble balance  of  the  interests  of  all 
Americans.  I  congratulate  the  commit- 
tees for  their  efforts  and  I  encourage 
my  colleagues  to  support  the  bilL 
•  Mr.  EVANS.  Mr.  President,  I  rise  to 
express  my  strong  support  for  S.  51,  to 
extend  and  amend  the  Superf  und  Haz- 
ardous Waste  Clean-up  Program.  I 
commend  my  able  colleagues  on  the 
Environment  and  Public  Works  Com- 
mittee and  on  the  Finance  Committee 
for  their  efforts  in  bringing  this  criti- 
cal legislation  before  us  for  consider- 
ation. I  would  like  in  particular  to 
commend  Senators  Stafford  and 
Bektsen  for  their  perserverance  in 
pursuing  such  a  strong  and  balanced 
bill.  This  program,  so  essential  to  our 
national  commitment  to  protect 
human  health  and  the  environment, 
expires  September  30—7  days  hence. 
Senate  approval  of  S.  51,  extending 
Superfund  for  an  additional  5  years, 
comes  none  to  soon. 

Our  society  has  come  to  depend  on 
modern  chemical  technology  and  we 
have  benefitted  greatly  from  it.  Yet, 
as  we  entered  this  chemical  age,  we 
did  not  suspect  that  dealing  with  the 
wastes  of  such  technology  would  prove 
to  be  the  most  vexing  environmental 
problem  we  would  have  to  face.  We 
are  still  grappling  with  the  legacy  of 
hazardous  wastes  and  substances  cre- 
ated by  our  chemical-dependent  socie- 
ty. 

When  the  original  Superfund  legis- 
lation passed  in  the  final  days  of  1980, 
I  am  certain  my  colleagues  here  at  the 
time  had  great  expectations  for  the 
success  of  the  program  and  its  ability 
to  deal  quickly  and  effectively  with 
the  problem  of  cleaning  up  abandoned 
hazardous  waste  sites.  I  am  equally 


certain  that  they  are  disappointed  by 
the  lack  of  progress.  I  share  their 
disappointment.  But  how  could  anyone 
have  foreseen  the  magnitude  of  the 
problem? 

S.  51  does  more  than  merely  extend 
the  Superfund  Program  another  5 
years.  It  provides  a  more  aggressive, 
thorough  clean-up  program,  reassert- 
ing our  commitment  to  a  clean, 
healthy  environment.  I  must  again 
commend  my  coDeagues  for  providing 
us  a  strong,  wen  thoughtout  piece  of 
legislation. 

I  had  the  pleasure  of  serving  on  the 
Environment  and  Public  Works  Com- 
mittee last  year,  when  much  of  this 
bill  was  developed.  S.  51  is  an  im- 
proved version  of  last  year's  effort.  I 
am  pleased  that  a  number  of  provi- 
sions of  especial  concern  to  me  were 
retained  as  originally  drafted— in  par- 
ticular the  provisions  relating  to  the 
selection  of  remedial  actions.  I  had  the 
pleasure  of  cosponsoring  a  new  section 
in  the  statute  with  my  able  colleague, 
the  ranking  member  of  the  committee, 
Mr.  Bentsen.  The  provisions  of  this 
section  stress  the  need  to  move  toward 
the  complete  destruction  of  hazardous 
substances  and  address  a  number  of 
issues  related  to  the  degree  of  cleanup 
to  be  achieved  by  remedial  actions. 
Both  are  fundamental  elements  of  our 
efforts  to  deal  effectively  with  hazard- 
ous wastes  and  substances. 

During  last  year's  consideration  of  a 
Superfund  reauthorization  in  the  En- 
vironment Committee,  I  noted  that 
neither  the  proposed  bill  nor  the  exist- 
ing law  included  a  statement  of  princi- 
ples or  goals  and  objectives.  I  continue 
to  believe  that  such  a  statement  would 
be  worthwhile— I  am  joined  by  a 
number  of  my  colleagues  in  this  belief. 

The  problem  of  hazardous  sub- 
stances in  the  environment  is  complex. 
Nonetheless,  certain  basic  principles 
setting  out  the  elements  necessary  to 
address  these  problems  can  be  identi- 
fied. These  principles  are: 

First,  to  provide  ample  Federal  au- 
thority for  cleaning  up  releases  of  haz- 
ardous substance,  pollutants  and  con- 
taminants; 

Second,  to  assure  that  those  respon- 
sible for  any  damage,  contamination, 
environmental  harm  or  injury  from 

.hazardous  substances  bear  the  costs  of 
their  actions; 

Third,  to  provide  a  fund  to  finance 
response  actions  where  a  responsible 
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party  does  not  clean  up,  cannot  be 
found  or  cannot  pay.  This  fund  should 
be  based  primarily  on  contributions 
from  those  who  have  been  generally 
associated  with  such  problems  in  the 
past  and  who  today  profit  from  prod- 
ucts and  services  associated  with  such 
substances;  and, 

Fourth,  to  provide  Adequate  compen- 
sation to  those  who  have  suffered  eco- 
nomic, health  natural  resource,  and 
other  damages. 

By  implementing  these  principles, 
the  major  objective  of  this  law  will  be 
accomplished:  To  provide  an  incentive 
to  those  who  manage  hazardous  sub- 
stances or  are  responsible  for  contami- 
nated sites  to  avoid  releases  and  to 
make  the  maximum  effort  to  clean  up 
or  mitigate  the  effects  of  any  such  re- 
lease. 

I  urge  my  colleagues  to  keep  these 
principles  in  mind  as  we  consider  the 
provisions  of  S.  51. 1  would  also  strong- 
ly urge  my  colleagues  to  lend  their 
support  to  this  legislation  and  I  am 
confident  they  will  do  so.# 

Mr.  MITCHELL.  Mr.  President,  I 
would  Hke  to  congratulate  my  good 
friend  from  Vennont,  the  chairman  of 
the  Committee  on  Environment  and 
Public  Works  for  the  extraordinary 
-effort  he  has  expended  to  make  possi- 
ble the  timely  reauthorization  of  Su» 
perf  und.  There  have  been  many  obsta- 
cles In  the  way  over  the  past  2  years, 
but  he  has  persevered.  He  has  made  it 
possible  for  the  Senate  to  approve  a 
Superfund  bill  which  retains  the 
strengths  of  the  existing  law.  He  has 
made  it  possible  for  the  Senate  to 
reach  a  consenus  on  a  five-fold  in- 
crease of  the  fund  to  clean  up  aban- 
doned waste  sites. 

He  has  always  been  an  advocate  of 
compensation  for  people  injured  by 
toxic  wastes,  and  his  support  for  my 
efforts  in  this  regard  has  been  con- 
stant. ;Por  this  I  am  personally  appre- 
ciative. 

I  think  that  the  people  of  this  coun- 
try are  in  the  debt  of  Robert  Stafford 
for  his  work  on  Superfund,  and  on        I 
their  behalf   as  well   as  my   own.   I 
thank  him. 

Mr.  HATCH.  Mr.  President,  I  wish 
to  make  a  few  comments  regarding  the 
Metzenbaum  amendment  to  require 
the  Department  of  Labor  to  issue 
standards  protecting  the  health  and 
safety  of  employees  engaged  in  haz- 
ardous waste  operations. 

I  am  sympathetic  with  (She  need  to 
protect  employees  involved  in  hazard- 


ous waste  operations  and  am  pleased 
to  have  been  able  to  work  with  the  dis- 
tinguished Senator  from  Ohio  on  this 
matter. 

Yet  in  looking  to  a  conference  with 
the  House  on  the  Superfund  Improve- 
ment Act,  I  feel  it  necessary  to  com- 
ment on  my  unqualified  opposition  to 
any  amendment  which  would  expand 
the  scope  of  the  Occupational  Safety 
and  Health  Act  or  goes  beyond  the 
Senate  position.  It  is  my  understand- 
ing that  such  an  amendment  may  be 
part  of  the  House  version  of  the  Su- 
perfund bill. 

The  Metzenbaum  amendment  has 
passed  the  Senate,  with  the  support  of 
the  chairman  of  the  Environment  and 
Public  Works  Committee.  This  amend- 
ment will  address  the  concerns  that 
have  been  raised  that  the  Department 
of  Labor  issue  standards  for  employees 
engaged  in  hazardous  waste  oper- 
ations, as  well  as  emergency  response 
operations,  by  requiring  them  to  do  so 
1  year  after  enactment.  In  addition  it 
will  provide  training  funds  to  train 
these  employees. 

I  believe  the  Senate  bill  provides 
adequate  protection  for  these  concerns 
and  will  ask  that  this  position  be 
upheld  in  conference  committee. 

I  again  thank  the  distinguished  Sen- 
ators from  Vermont  and  Ohio  for 
their  work  on  this  matter,  as  well  as 
their  staffs.  I  raise  this  point  because 
it  is  a  matter  of  considerable  impor- 
tance to  the  Labor  and  Human  Re- 
sources Committee  as  well  as  the  De- 
partment of  Labor,  and  I  think  it  im- 
portant to  make  these  views  known. 

Mr.  DOLE.  I  strongly  support  the  re- 
authorization of  Superfund,  and  I  am 
pleased  that  the  Senate  is  on  schedule 
with  renewing  this  vital  program. 
That  is  a  tribute  to  the  leadership  of 
Bob  Stafford  and  Bob  Packwood,  who 
cleared  this  legislation  through  their 
committees  promptly  this  year.  The 
Senate,  at  least,  will  meet  the  Septem- 
ber 30  deadline  for  continuing  Super- 
fund.  The  prospects  for  action  in  the 
House,  I  understand,  are  less  certain. 

I  believe  we  have  an  obligation  to 
make  sure  that  hazardous  wastes  do 
not  permanently  damage  the  environ- 
ment or  the  health  of  our  citizens.  In 
addition,  I  think  a  compelling  case  has 
been  made  that  the  hazardous  waste 
problem  is  so  widespread,  and  the  po- 
tential cost  of  cleanup  so  uncertain, 
that  a  substantial  increase  in  the  size 
of  the  hazardous  waste  cleanup  fund  is 
warranted.  For  these  reasons  I  voted 
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to  report  this  legislation  out  of  the  Pi- 
nance  Committee. 

Nevertheless,  I  do  have  reservations 
about  some  aspects  of  this  bill.  Both  in 
terms  of  the  amount  of  money  we  are 
spending  and  the  way  we  are  raising  it, 
fiscal  restraint  has  been  given  some- 
what short  shrift. 

FUNDING  LEVEL 

In  1980  Super  fund  was  authorized  at 
a  level  of  about  $1.5  billion  over  5 
years.  That  initial  authorization  has 
enabled,  us  to  begin  the  cleanup  proc- 
ess, to  learn  more  about  the  process 
and  technology  of  hazardous  waste 
cleanup,  and  to  get  a  better  idea  of  the 
cost  involved.  Although  there  remains 
considerable  disagreement  on  the 
amount  of  funding  that  is  needed  and 
the  pace  at  which  it  can  be  spent  ef- 
fectively, there  is  no  dispute  that  the 
problem  requires  a  significantly  larger 
commitment  of  resources  than  we 
made  in  1980.  Accordingly.  I  supported 
the  administration's  recommendation 
for  a  $5.3  billion  program  over  the 
next  5  years.  That  is  about  3Vi.  times 
larger  than  the  program  commitment 
we  made  in  1980. 

At  the  same  time  I  am  not  sure  the 
case  has  been  made  for  the  $7.5  billion 
program  recommended  by  the  Envi- 
ronment Committee  and  funded  by 
the  Finance  Committee.  We  need  to 
know  a  lot  more  about  the  cost  of  ef- 
fective cleanup,  and  about  how  far  we 
have  to  go  to  ensure  the  public  health 
and  safety  with  regard  to  a  particular 
hazardous  waste  site,  before  we  can  be 
sure  that  $7.5  billion  can  be  spent  in- 
telligently on  this  program  in  the  next 
5  years.  I  am  willing  to  defer  to  the  ex- 
pertise of  the  Environmental  Protec- 
tion Agency  on  the  funding  question, 
since  they  are  the  ones  in  charge  of 
the  cleanup,  and  they  have  the  most 
direct  knowledge  of  the  costs  and 
problems  involved. 

Finally,  at  a  time  of  severe  fiscal 
stress,  I  think  we  have  to  be  cautious 
in  setting  funding  levels  for  any  pro- 
gram: however  worthy  the  goal.  We 
should  not  let  enthusiasm  for  a  very 
popular  and  important  program  cloud 
our  judgment  as  to  what  we  can  and 
should  spend  on  that  program.  I  would 
have  preferred  to  see  us  agree  to  raise 
$5.3  billion,  and  subject  requests  for 
more  funds  to  the  appropriations  proc- 
ess. I  understand,  however,  that  there 
is  overwhelming  sentiment  among  my 
colleagues  for  the  funding  level  in  this 
bill— so  the  issue  seems  settled  in  the 


Senate. 

TAX  INCREASE 

As  I  have  indicated  previously,  I  am 
uncomfortable  with  establishing  a 
wholly  new,  broad-based  revenue 
source  to  finance  this  higher  funding 
level  for  Superfund.  At  the  time  the 
Finance  Committee  made  its  decision 
to  adopt  a  manufacturers'  excise  tax,  I 
said  that  the  fact  that  a  new  tax  starts 
out  with  a  low  rate  and  a  limited  pur- 
pose is  no  guarantee  it  will  stay  that 
way.  The  entire  income  tax  system 
started  out  with  similar  limitations, 
and  that  did  nothing  to  stop  its  expan- 
sion. 

I  understand  the  desire  to  spread 
the  burden  of  financing  Superfund  a 
bit  more  broadly,  while. still  maintain- 
ing a  relationship  between  the  hazard- 
ous waste  problem  and  the  payors  of 
the  tax.  In  this  case,  the  theory  is  that 
manufacturing  activity  in  general  is 
the  source  of  the  hazardous  waste 
problem.  But  if  we  take  that  argument 
to  its  extreme,  we  ought  to  say  that 
hazardous  waste  is  a  byproduct  of  an 
advanced  industrial  society— in  which 
case  the  tax  ought  to  be  broadened 
even  further. 

But  I  am  reluctant  to  go  to  that  ex- 
treme at  this  time,  because  it  seems  to 
me  that  doing  so  opens  the  door  to  sig- 
nificant new  taxes  or  increases  in  ex- 
isting taxes.  Trlat  is  not  what  the 
economy  needs  right  now.  Further,  I 
do  not  think  it  is  a  coincidence  that 
the  Finance  Committee  found  it  easy 
to  vote  for  a  $7.5  billion  program  when 
that  program  is  largely  funded  by  a 
very  small  tax  on  a  large  number  of 
manufacturers.  I  fear  that  coupling 
this  broad  new  tax  with  a  popular  pro- 
gram both  removes  considerations  of 
fiscal  restraint  from  our  deliberations 
and  guarantees  that  this  tax  will 
expand  by  leaps  and  bounds  in  the  not 
too  distant  future. 

I  would  indicate  that  there  have 
been  many  good  faith  efforts  to  come 
up  with  an  alternative  funding  pack- 
age. Those  efforts  have  not  been  suc- 
cessful, partly  because  the  administra- 
tion has  not  been  able  to  recommend  a 
package  that  excludes  general  reve- 
nues or  borrowing.  I  » mderstand  there 
may  yet  be  an  effort  to  change  this 
tax  title,  however. 

I  cannot,  then,  endorse  this  new  tax. 
Let  me  reiterate  that  I  strongly  sup- 
port the  Superfund,  and  I  will  do 
whatever  I  can  in  this  debate  to 
ensure  that  it  is  reauthorized  with 
much  greater  resources  than  it  has 
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had  in  the  past.  But  I  wish  we  could 
have  done  better  in  structuring  a  reve- 
nue package  for  this  bill  that  would 
raise  the  necessary  funds  without 
opening  the  door  to  an  endlessly  ex- 
panding program. 

Mr.  LAUTENBERG.  Mr.  President, 
I  would  like  to  commend  my  distin- 
guished colleagues,  the  chairman  and 
ranking  minority  member  of  the  Envi- 
ronment and  Public  Works  Commit- 
tee, Senators  Stafford  and  Bentsen, 
for  their  excellent  work  in  managing 
the  Superfund  Improvement  Act  of 
1985,  S.  51.  Since  consideration  of  the 
bill  began  1  week  ago,  over  50  amend- 
ments have  been  adopted  by  the  com- 
mittee. Without  their  leadership,  ex- 
peditious consideration  of  the  bill 
would  have  been  impossible.  As  a 
result,  the  Senate  now  stands  ready  to 
approve  its  first  reauthorization  of  the 
landmark  1980  Superfund  statute,  less 
than  1  week  before  the  taxing  authori- 
ties of  the  program  are  due  to  expire. 

Mr.  President,  I  indicated  my  sup- 
port for  the  bill  when  consideration  of 
S.  51  began  last  week.  I  am  pleased 
that  many  amendments  to  further  im- 
prove the  bill  have  since  been  adopted 
by  the  Senate,  including  a  number  of 
amendments  that  I  joined  in  offering 
this  week:  the  emergency  prepared- 
ness and  response  amendments,  indoor 
air  quality  research  amendment,  Fed- 
eral facilities  reporting  requirements 
amendment,  lead-free  drinking  water 
amendment,  permanent  waste  treat- 
ment research  and  development 
amendment,  and  modifications  to  the 
toxic  chemical  inventory  provision  of 
S.  51.  a  provision  I  sponsored  in  com- 
mittee. Again,  I  would  like  to  thank 
the  leadership  of  the  committee  for 
supporting  these  amendments. 

Mr.  President,  there  are  a  number  of 
issues  that  have  been  the  focus  of  at- 
tention during  consideration  of  Super- 
fund's  reauthorization  but  have  not 
been  addressed  by  S.  51.  Some  of  these 
issues  may  be  addressed  in  the  House 
as  it  continues  its  work  on  the  Super- 
fund  reauthorization.  They  include 
schedules  for  site  studies  and  cleanup, 
citizen  suits  in  the  case  of  Superfund 
sites  which  present  an  imminent  and 
substantial  endangerment,  and  a  Fed- 
eral cause  of  action  in  court  for  vic- 
tims of  exposure  to  toxic  substances. 
These  are  important  issues  that  I  hope 
we  will  address  in  conference. 

Additionally,  Mr.  President,  I  am  dis- 
appointed that  there  was  not  suffi- 


cient support  for  the  amendment  of- 
fered by  my  colleague  from  California, 
Senator  Cranston,  to  increase  the  size 
of  the  fund  to  $10  billion.  I  was  a  co- 
sponsor  of  this  amendment  because  I 
believe  that  this  level  of  funding  more 
accurately  reflects  what  we  will  need 
to  clean  up  toxic  wastesites  at  an  ap- 
propriate pace.  New  Jersey  alone  esti- 
mates that  it  will  need  over  $2  billion 
to  complete  its  cleanup  work. 

No  one  denies  that  billions  of  dollars 
will  be  required  to  complete  the  clean- 
up task.  The  arguments  against  a  $10 
billion  Superfund  have  focused  instead 
on  how  fast  the  Environmental  Pro- 
tection Agency  can  effectively  spend 
funds  over  the  next  5  years.  I  believe 
that  these  issues  can  be  addressed  and 
that  EPA  can  expand  and  speed  up 
the  cleanup  process  if  it  wants  to.  As  a 
member  of  both  the  Environment  and 
Public  Works  and  Appropriations 
Committees,  I  intend  to  pursue  these 
issues  and  investigate  the  bottlenecks 
that  have  slowed  down  the  pace  of  the 
program. 

Also  on  the  issue  of  the  program's 
pace,  I  am  disappointed  that  the 
Senate  did  not  adopt  schedules  for  Su- 
perfund site  studies  and  cleanup.  S.  51 
is  peppered  with  schedules:  schedules 
for  toxicological  profiles  of  the  most 
commonly  found  substances  at  Super- 
fund  sites,  schedules  for  Federal  facili- 
ty site  studies  and  cleanup,  and  sched- 
ules for  implementing  new  programs 
such  as  the  toxic  chemical  inventory 
and  emergency  preparedness  provi- 
sions. I  am  hopeful  that  the  House  bill 
will  contain  schedule  provisions  for 
listing  sites,  initiating  studies  of  sites, 
and  initiating  and  completing  cleanup. 
In  this  instance,  the  conference  can 
look  closely  at  the  efficacy  of  provi- 
sions to  establish  schedules  for  clean- 
up at  Superfund  sites.  We  must  hold 
EPA's  feet  to  the  fire  and  increase  the 
pace  of  cleanup. 

Mr.  President,  the  bill  before  us 
today  will  expand  and  improve  the  Su- 
perfund Program  in  many  important 
ways.  It  has  been  a  pleasure  to  work 
with  my  colleagues  on  the  Environ- 
ment and  Public  Works  committee  on 
this  bill.  I  urge  my  colleagues  to  sup- 
port S.  51. 

Mr.  MOYNIHAN.  Mr.  President,  I 
rise  to  join  the  distinguished  managers 
of  S.  51,  Senators  Stafford  and  Bent- 
sen,  to  speak  of  the  critical  Impor- 
tance of  reauthorizing  the  Superfund 
Program  promptly. 
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The  problem  of  carelessly  disposed 
of  hazardous  wastes  did  not  arise  over- 
night, but  our  national  awareness  of 
them  did  emerge  quickly.  In  New 
York,  we  knew  something  was  wrong 
in  the  early  1970's;  on  August  7,  1978, 
when  President  Carter  declared  a  Fed- 
eral emergency  at  a  place  called  Love 
Canal,  the  entire  country  knew. 

Throughout  the  1930's  and  the 
1940's,  all  manner  of  hazardous  sub- 
stances had  been  buried  in  what  was 
once  meant  to  be  a  canal  for  naviga- 
tion and  for  power.  In  time,  through 
an  unfortunate  sequence  of  events,  it 
became  the  site  for  a  school  and  for  a 
neighborhood.  And  in  the  time  since 
we  discovered  it  for  what  it  was,  it  has 
become,  through  another  unfortunate 
sequence  of  events,  a  symbol  of  how 
poorly  both  private  industry  and  our 
Government  have  copied  with  the  haz- 
ards of  improperly  disposed  hazardous 
wastes. 

In  1980,  Congress  enacted  the  Com- 
prehensive Environmental  Response, 
Compensation  and  Liability  Act— the 
Superfund  Program— and  began  the 
slow  process  of  searching  for  other  po- 
tential Love  Canal's,  and  learning  how 
to  make  them  safe  again.  Little  did  we 
know  in  1980  how  many  there  would 
be,  how  long  the  cleaned  would  take, 
or  how  much  they  might  cost. 

The  Environmental  Protection 
Agency  has  had  slow  start.  Six  of  our 
most  hazardous  toxic  waste  dumps 
have  been  cleaned  up,  but  the  Agency 
has  said  that  541  more  deserve  places 
on  the  national  priority  list  of  the 
worst  sites.  EPA  also  estimates  that 
the  number  may  grow  to  1,500  or 
2,500;  the  Office  of  Technology  Assess- 
ment believes  the  number  could  reach 
10,000.  And  these  numbers  do  not  in- 
clude tens  of  thousands  of  lesser 
dumps  that  will  ultimately  be  left  to 
the  States  for  cleanup.  In  New  York 
alone,  we  have  found  over  1,400  candi- 
date sites  so  far. 

In  1980,  we  thought  that  $1.6  billion 
spent  over  5  years  would  bring  us  well 
along  the  way  to  solving  this  problem; 
now  we  know  better.  If  the  EPA  esti- 
mates are  right,  the  final  cleanup  cost 
for  only  the  most  hazardous  dumps 
will  reach  between  $7.6  and  $22.7  bil- 
lion—and these  numbers  are  very  opti- 
mistic. Probably  unrealistic.  One  thing 
we  have  learned  in  5  years  is  that 
making  good  on  our  commitment  to 
protect  the  public  health  is  going  to 


cost  a  lot  more  money. 

We  also  have  learned  that  we  cannot 
expect  rapid  results— it  takes  a  long 
time  to  determine  just  what  the  prob- 
lem is  at  each  site,  how  big  the  prob- 
lem is,  and  how  best  to  solve  it  so  as  to 
protect  the  public.  Six  sites  completed 
in  5  years  is  far— very  far— from  good 
enough,  but  there  are  signs  that  the 
EPA  now  takes  its  responsibility  to 
protect  the  public  health  more  seri- 
ously than  perhaps  it  once  did.  It  is 
abundantly  clear,  however,  that  the 
vast  bulk  of  our  toxic  waste  problem 
will  remain  with  us  for  years  to  come. 

We  also  have  learned  how  little  we 
really  knew  about  how  best  to  rid  our- 
selves of  this  mess;  5  years  after  the 
Superfund  Program  began,  and  7 
years  after  the  emergency  declaration 
at  Love  Canal,  we  still  do  not  have 
good  methods  for  cleaning  up  many  of 
these  hazardous  sites— including  the 
one  at  Love  Canal. 

But  today,  unlike  1980,  there  are  few 
things  that  we  know  we  can  do,  to 
make  the  best  of  this  situation. 

We  can  act  speedily  to  reauthorize 
this  program  before  its  authority  to 
raise  money  expires  at  the  end  of  this 
month. 

We  can  provide  a  responsible  sum  of 
money  for  the  next  5  years.  I  and  my 
colleagues  from  the  Environment  and 
the  Finance  Committees  have  wrestled 
with  the  numbers  for  the  past  2  years; 
$7.5  billion  for  the  next  5  years  is  the 
number  agreed  upon  by  both  commit- 
tees, and  the  one  deserving  of  our  sup- 
port. 

We  can  refine  the  program  based  on 
what  we  have  learned  over  the  last  5 
years;  S.  51  does  this  well. 

And  we  can  establish  a  modest  pro- 
gram to  help  give  us  what  we  do  not 
now  have,  new  technologies  that  work 
in  the  field,  to  help  us,  in  the  next  5 
years,  to  do  the  job  more  effectively. 
Mr.  President,  this  bill  includes  an 
amendment  I  authored  to  establish  a 
program  of  applied  research  and  devel- 
opment with  Superfund  to  do  exactly 
that. 

This  new  program  is  designed  to  use 
a  portion  of  the  funds  that  are  recov- 
ered from  responsible  parties  at  Super- 
fund  sites  to  advance  our  knowledge  of 
how  best  to  clean  them  up.  It  is  pri- 
marily a  field  demonstration  program. 
We  have  much  laboratory  data,  and 
programs  in  place  to  obtain  more. 
What  has  been  missing  is  authority 
for    the    Environmental     Protection 
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Agency  to  test  new  technologies  at  Su- 
perfund  sites;  with  this  amendment, 
they  are  directed  to  do  so  where  it 
makes  sense  to  do  so. 

Mr.  Chairman,  nothing  makes  more 
sense  than  Congress  reauthorizing  the 
Superfund  Program,  with  solid,  sensi- 
ble legislation  such  as  we  have  before 
us,  S.  51,  and  with  dispatch.  The  citi- 
zens of  communities  across  the  coun- 
try are  still  waiting. 

The  PRESIDING  OFFICER.  The 
bill  is  open  to  further  amendment. 

Mr.  PACKWOOD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  PACKWOOD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quroum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD  addressed  the 
Chair. 

The  PRESIDING  OFFICER.  The 
Senator  from  Vermont. 

Mr.  STAFFORD.  Mr.  President,  I 
believe  we  are  ready  for  third  reading. 

The  PRESIDING  OFFICER.  The 
bill  is  open  to  further  amendment.  If 
there  be  no  further  amendment  to  be 
proposed,  the  question  is  on  the  en- 
grossment and  third  reading  of  the 
bill. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading  and  was  read  the 
third  time. 

The  PRESIDING  OFFICER.  The 
bill  having  been  read  the  third  time, 
the  question  is,  Shall  it  pass? 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr,  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quroum  call  be  rescinded. 

The  PRESIDING  OFFICER  (Mr. 
Warmer).  Without  objection,  it  is  so 
ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  bill  was  read  the  third  time. 

Mr.  BENTSEN.  I  move  to  lay  that 
motion  on,  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  S.  51,  as 
amended  during  the  course  of  its  con- 


sideration in  the  Senate,  be  printed. 
Knowing  the  widespread  interest  in 
this  legislation,  and  being  well  aware 
of  the  number  of  technical  and  sub- 
stantive amendments  that  have  been 
adopted  during  the  week  S.  51  has 
been  before  the  Senate,  I  am  sure  it 
will  be  useful  and  helpful  to  have  the 
bill  as  it  will  be  passed  by  the  Senate 
available  in  its  amended  and  corrected 
form. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
am  sure  I  shall  have  more  to  say 
before  we  pass  this  bill.  I  would  like  to 
bring  to  the  attention  of  the  Senate 
that  the  Superfund  bill  has  been  con- 
sidered now  on  the  17th,  18th,  19th, 
20th,  23d,  and  24th  of  September,  or 
for  6  days  or  parts  thereof,  and  it  has 
consumed,  as  of  5  minutes  ago,  some 
18  hours  and  5  minutes  of  time.  There 
have  been,  however,  but  three  rollcall 
votes  and  we  have  been  able  to  consid- 
er 48  amendments.  Due  to  the  excel- 
lent work  of  staff  .on  both  sides  of  the 
aisle  and  the  committee  and  others 
who  have  had  an  interest  in  amend- 
ments, we  have  been  able  to  agree  to 
44  of  the  amendments,  we  have  reject- 
ed 2,  and  2  have  been  withdrawn. 

My  compliments  to  the  staff  on  both 
sides  of  the  aisle,  all  of  the  members 
of  the  committee,  and  others  who 
have  taken  an  interest  in  producing 
this  bill.  I  am,  of  course,  very  happy 
and  relieved  that  we  have  reached  this 
point.  I  am  sure  it  would  not  have 
gotten  here  half  as  fast  if  it  had  not 
been  for  the  help  of  my  two  good 
friends  here,  the  ranking  minority 
member  of  our  committee  [Mr.  Bent- 
sen],  working  with  me  in  the  biparti- 
san spirit  in  which  we  have  always 
worked,  and  the  chairman  of  the  Fi- 
nance Committee  [Mr.  Packwood]  and 
members  of  his  committee. 

Mr.  BENTSEN.  Mr.  President,  let 
me  say,  when  we  talk  about  the 
number  of  amendments  that  were 
passed  and  the  few  that  were  rejected, 
it  is  only  because  the  chairman  of  the 
committee  has  done  an  extraordinary 
job  in  trying  to  work  out  differences 
and  trying  to  find  ways  in  which  dif- 
ferences can  be  accommodated  in 
cleaning  up  toxic  waste  sites  in  this 
country.  He  has  done  a  marvelous  job. 

The  staff  on  both  the  Republican 
side  and  the  Democratic  side  have  put 
in  some  incredibly  lone  hours  and  put 
them  in  very  capably.  I  thank  them. 

I  also  want  to  say  how  much  I  have 


1291 


appreciated  working  with  my  chair- 
men—both chairmen,  Environment 
and  Public  Works  and  Finance.  I 
think,  in  approaching  this  bill  and  the 
tax  measure,  what  we  have  accom- 
plished has  been  a  very  equitable  dis- 
tribution of  the  tax  load  across  the 
manufacturing  capacity  of  this  coun- 
try. It  does  relate  to  the  toxic  products 
that  all  of  us  are  trying  to  see  if  we 
can  take  away  from  our  environment 
and  do  it  in  an  expeditious  way.  I  am 
appreciative  of  that. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  BENTSEN.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  BENTSEN.  Mr.  President,  the 
citizen  suit  provision  of  this  bill  indi- 
cates that  suit  may  be  brought  for  a 
violation  of  any  "standard,  regulation, 
condition,  requirement,  or  order," 
which  has  become  effective  under  this 
act.  As  I  understand  it,  this  clause  is 
meant  to  apply  to  Federal  laws  and  re- 
quirements only  except  to  the  extent 
that  a  State  requirement  is  incorporat- 
ed in  an  enforceable  order,  agreement 
or  decree  under  the  Superfund  Act. 
Also,  the  word  "condition"  is  intended 
to  mean  those  conditions  associated 
with  permit  requirements.  Is  that  cor- 
rect? 

Mr.  STAFFORD.  The  Senator  is  cor- 
rect. 

Mr.  BENTSEN.  Mr.  President,  I  sug- 
gest the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  legislative  clerk  proceeded  to 
call  the  roll. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  ear- 
lier today,  I  made  a  unanimous  con- 
sent request  with  respect  to  the  print- 
ing of  the  bill  as  it  was  being  amended 
in  the  Senate,  at  the  time  of  its  reach- 
ing third  reading.  I  now  move  to  viti- 
ate that  request. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion. 


The  motion  was  agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  PACKWOOD.  Mr.  President,  I 
ask  unanimous  consent  that  the  order 
for  the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  PACKWOOD.  Mr.  President,  I 
ask  unanimous  consent  that  the  Fi- 
nance Committee  be  discharged  from 
further  consideration  of  H.R.  2005,  a 
bill  to  amend  title  II  of  the  Social  Se- 
curity Act  and  related  provisions  of 
law,  to  make  minor  improvements  and 
necessary  technical  changes,  and  I  ask 
for  its  immediate  consideration. 

The  PRESIDING  OFFICER.  Is 
there  objection?  The  Chair  hears 
none,  and  it  is  so  ordered. 

The  PRESIDING  OFFICER.  The 
bill  will  be  stated  by  title. 

The  legislative  clerk  read  as  follows: 

A  bill  (HJt.  2005)  to  amend  title  II  of  the 
Social  Security  Act  and  related  provisions  of 
law  to  make  minor  improvements  and  neces- 
sary technical  changes. 

The  PRESIDING  OFFICER.  Is 
there  objection  to  the  present  consid- 
eration of  the  bill? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill. 

Mr.  STAFFORD.  Mr.  President,  I 
move  to  strike  all  after  the  enacting 
clause  of  H.R.  2005  and  insert  in  lieu 
thereof  the  text  of  S.  51,  as  amended. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion 
of  the  Senator  from  Vermont. 

The  motion  was  agreed  to. 

Mr.  PACKWOOD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  motion  was  agreed  to. 

Mr.  BENTSEN.  Mr.  President,  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

The  PRESIDING  OFFICER.  The 
question  is  on  the  engrossment  of  the 
amendment  and  third  reading  of  the 
bill. 

The  amendment  was  ordered  to  be 
engrossed  and  the  bill  to  be  read  a 
third  time. 

The  bill  was  read  the  third  time. 

Mr.  STAFFORD.  Mr.  President,  I 
believe  that  the  minority  leader  is 
agreeable  to  our  proceeding  with  the 
unanimous  consent  request  now. 

Mr.  BYRD.  I  am. 
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ORDER  POR  VOTE  TO  OCCUR  AT  1  P.M.,  THURS- 
DAY, SEPTEMBER  26.  1985.  AND  THAT  PARA- 
GRAPH 4  OP  RULE  XII  BE  WAIVED 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  the  vote 
occur  on  H.R.  2005  at  1  p.m.  on  Thurs- 
day, September  26,  1985,  and  that 
paragraph  4  of  rule  XII  be  waived. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  Mr.  President,  I 
suggest  the  absence  of  a  quorum. 
The    PRESIDING    OFFICER.    The 
clerk  will  call  the  roll. 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  SIMPSON.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 


I  I 
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SUPERFUND  IMPROVEMENT  ACT 
OP  1985 
Mr.  GORTON.  Mr.  President.  I  want 
to  express  my  strong  support  for  S.  51, 
the  Superfund  Improvement  Act  of 
1985.  I  commend  Senator  Stafford 
and  members  of  both  the  Environ- 
ment  and  Public  Works  Committee 
and  the  Finance  Committee  for  their 
work  toward  establishing  a  strength- 
ened Superfund,  and  I  urge  my  col- 
leagues to  vote  in  favor  of  this  vitally 
important  legislation.  .';■:. 

Reauthorization  of  the  Superfund  is 
crucially  important  to  the  people  in 
Washington  State  and  throughout  the 
country.  The  authority  of  Congress  to 
raise  revenues  and  appropriate  funds 
to  support  the  Superfund  will  expire 
on  September  30.  1985.  Failure  to  pass 
a  5-year  reauthorization  prior  to  the 
expiration  of  the  existing  taxing  provi- 
sion on  September  30  will  cause  tre- 
mendous disruption  in  EPA's  cleanup 
program.  EPA  already  has  implement- 
ed a  slowdown  of  the  cleanup  pro- 
gram, and  cleanup  work  at  numerous 
sites  in  the  State  of  Washington  and 
nationwide  has  been  slowed  or  halted. 
Without  an  assured  source  of  funds 
for  cleanup  activities  during  the  next  5 
years,  major  disruptions  and  potential- 
ly long-lasting  damage  will  occur  in 
the  long-term  cleanup  of  toxic  waste 

sites.  .  ^t^-jv. 

Across  the  State-from  Whidbey 
Island  to  Spokane— residents  have  ex- 
perienced the  contamination  of  land 
and  water  due  to  the  improper  use  and 
disposal  of  hazardous  materials.  There 
are  currently  13  sites  in  Washington 
State  on  the  Superfund  national  prior- 
ities list  and  13  additional  sites  in  the 
State  have  been  proposed  for  the  list, 
including  five  sites  located  on  Federal 
property.  n      ■     - 

In  Tacoma,  WA,  the  South  Tacoma 
Channel  has  been  contaminated  by 
chlorinated  organic  solvents  from  a 
number  of  waste  disposal  sites.  This 
has  caused  contamination  of  the  sur- 
rounding soil  and  ground  water,  and  a 
significant  portion  of  the  drinking 
water  supply  for  over  150,000  people 
also  has  been  contaminated.  Cleanup 
activities  are  in  the  design  stage  and 


long-term  cleanup  action  will  be  de- 
layed if  Congress  fails  to  reauthorize 
the  Superfund. 

In  Spokane  County,  a  40-acre  land- 
fill has  contaminated  a  nearby  stream 
with  cholorinated  organic  solvents  and 
poses  a  grave  threat  to  a  large  portion 
of  the  county.  This  area  is  part  of  the 
Spokane  aquifer,  which  is  the  sole 
source  of  drinking  water  for  350,000 
people  in  the  region.  A  cleanup  feasi- 
bility study  is  being  completed  for  this 
site  and  if  Congress  fails  to  reauthor- 
ize the  Superfund  by  September  30, 
the  design  and  implementation  of  the 
cleanup  activities  could  be  delayed  in- 
definitely. 

These  are  just  two  examples  of  the 
dangers  facing  Citizens  in  the  State  of 
Washington  and  these  scenarios  are 
being  repeated  in  hundreds  of  commu- 
nities across  the  Nation.  There  is  no 
question  about  the  need  to  maintain  a 
strong  Superfund.  It  is  the  Federal 
Government's  responsibility  to  ensure 
that  the  cleanup  of  both  privately 
owned  sites  and  those  sites  located  on 
Federal  facilities  proceed,  without 
delay.  It  is  absolutely  unacceptable  to 
continue  allowing  Americans  to  risk 
exposure  to  toxic  wastes.  But  that  is 
precisely  the  kind  of  risk  we  would  be 
taking  by  having  anything  less  than 
the  strictest  waste  cleanup  law  in 
effect.  We  must  remove  toxic  waste 
from  our  countryside  without  unneces- 
sary delay  and,  to  the  extent  possible, 
the  costs  for  that  removal  should  be 
borne  by  those  originally  responsible 
for  causing  the  damage. 

S.  51  will  not  only  reauthorize  Su- 
perfund. but  will  make  changes  in  the 
law  which  will  expand  and  accelerate 
the  Federal  Government's  program  to 
clean  up  hazardous  waste  sites  and 
protect  the  public  health  and  environ- 
I  ment  from  dangerous  releases  of  haz- 
ardous substances. 

S.  51  will  go  a  long  way  toward  ac- 
complishing this  goal,  and  I  urge  my 
colleagues  in  both  the  Senate  and  the 
House  of  Representatives  to  approve 
this  legislation  swiftly. 

Mr.  D'AMATO.  Mr.  President,  I  rise 
today  in  support  of  H.R.  2005  (former- 
ly S.  51).  the  Superfund  Improvement 
Act  of  1985.  I  want  to  commend  my 
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colleague.  Senator  Stafford,  in  his 
role  as  chairman  of  the  Environment 
Committee,  and  Senator  Packwood,  in 
his  role  as  chairman  of  the  Finance 
Committee,  for  their  leadership  on 
this  issue. 

I  am  extremely  pleased  that  the 
Senate  acted  responsibly  in  reauthor- 
izing this  important  legislation  before 
the  September  30  expiration  date.  The 
timely  reauthorization  of  this  bill  is  of 
the  utmost  importance  in  New  York, 
which  has  the  fourth  highest  number 
of  Superfund  sites  in  the  Nation. 
There  is  no  question  that  these  clean- 
ups must  proceed  as  quickly  as  possi- 
ble to  protect  the  health  and  safety  of 
our  citizens. 

Although  the  U.S.  Environmental 
Protection  Agency  had  asked  for  only 
$5.3  billion  for  this  5-year  program,  I 
felt  very  strongly  that  we  should  not 
reduce  the  funding  level  of  $7.5  billion 
provided  in  the  Senate  bill.  The  Con- 
gressional Research  Service  has  indi- 
cated that  this  additional  money  can 
be  spent  effectively  and  efficiently  by 
the  Environmental  Protection  Agency 
to  accelerate  these  cleanups  without 
overwhelming  the  Agency. 

As  the  sponsor  of  S.  606,  the  Com- 
munity Right-to-Know  Act  of  1985,  I 
fully  support  the  Superfund  amend- 
ment by  Senator  Bentsen  which  will 
provide  information  to  the  public  on 
the  presence  of  hazardous  substances 
in  their  community  without  creating 
unnecessary  paperwork  requirements 
for  the  industry.  I  also  was  pleased 
that  the  Senate  unanimously  adopted 
an  amendment  by  Senator  Lautenberg 
which  will  provide  a  framework  for 
emergency  response  on  a  local  level. 

Mr.  President,  I  commend  the 
Senate  for  crafting  a  responsible  ap- 
proach on  this  tremendous  important 
issue.  I  am  pleased  to  support  this  bill 
today,  and  it  is  my  sincere  hope  that 
the  House  of  Representatives  will  act 
quickly  to  pass  a  strong  Superfund  re- 
authorization. 

Thank  you,  Mr.  President. 

Mr.  KENNEDY.  Mr.  President, 
today  a  critical  piece  of  legislation  is 
before  the  U.S.  Senate.  It  concerns  the 
preservation  of  our  environment,  the 
protection  of  our  health  and  the 
health  of  our  children.  The  question 
before  the  Senate  is  whether  at  long 
last  this  Nation  is  serious  about  rid- 
ding ourselves  and  future  generations 
of  the  threat  of  toxic  waste.  The  pas- 
sage of  S.  51  to  reauthorize  a  strong 
and  expanded  Superfund  Program  will 


be  an  important  step  toward  this  goal. 

But  I  would  have  hoped  that  we 
could  have  done  better  after  5  years 
experience  with  the  Superfund  Pro- 
gram. We  must  do  more. 

It  was  a  sad  day  for  the  U.S.  Senate 
when  earlier  this  week  it  turned  its 
back  on  the  human  suffering  caused 
by  toxic  waste.  Once  again  pressure 
from  the  White  House  and  intense  lob- 
bying from  industry  interests  managed 
to  keep  any  hint  of  victim  assistance 
out  of  the  Superfund  Program. 

For  the  past  5  years  we  have  had  the 
incredible  and  unjustifiable  standard 
that  says  that  if  public  property  is 
damaged  by  hazardous  waste,  there 
can  be  compensation,  but  if  a  human 
being  is  injured,  if  a  mother  miscar- 
ries, if  a  small  child  dies  from  the 
same  poisonous  pollution,  then  the 
law  says  there  can  be  no  compensation 
from  the  Superfund.  And  that  is  an 
unacceptable  situation. 

The  fact  is  that  35  million  people  in 
our  society  lack  any  form  of  health  in- 
surance whatsoever,  and  many  of 
these  millions  live  in  areas  exposed  to 
the  deadly  dangers  of  toxic  waste. 

But  the  Senate  was  unwilling  to 
accept  even  a  limited  demonstration 
program  targeted  to  provide  relief  to 
the  neediest  of  these  victims.  Once 
again  we  have  a  multibillion  dollar  Su- 
perfund Program  that  allows  compen- 
sation for  public  property  and  not  one 
penny  for  people  who  suffer. 

Even  the  current  level  of  funding  in 
the  Senate  bill  is  inadequate— it 
should  be  increased. 

When  Superfund  was  enacted  in 
1980,  many  of  us  believed  that  the 
hazardous  waste  problem  in  the 
United  States  was  widespread.  Howev- 
er, we  had  very  little  concrete  informa- 
tion on  which  to  base  our  decisions 
concerning  the  size  of  the  fund.  But 
we  did  know  that  perhaps  hundreds  of 
thousands  of  Americans  were  being 
threatened  by  a  silent  killer— an  often 
tasteless,  odorless  killer— which  had 
poisoned  their  drinking  water  or 
fouled  their  air. 

Every  day,  new  toxic  waste  sites  are 
being  discovered  across  the  Nation.  In 
Massachusetts  alone,  EPA  estimates 
that  over  300.000  residents  are  poten- 
tially exposed  to  the  harmful  effects 
of  the  21  national  priority  sites  in  my 
home  State.  And  every  day,  more  and 
more  people  are  living  with  the  spec- 
tre of  chemically  induced  disease.  The 
EPA    estimates    that    2,000   sites    will 
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eventually  reach  the  national  prior- 
ities list.  But  the  Office  of  Technology 
Assessment,  in  their  report  on  Super- 
fund  strategy,  says  that  a  more  realis- 
tic projection  is  that  10,000  sites  will 
require  cleanup,  at  a  cost  of  perhaps 
$100  billion. 

Every  year  millions  of  Americans  are 
being  exposed  to  improperly  disposed 
toxic  waste  from  over  20,000  hazard- 
ous waste  sites  across  the  country. 
EPA  estimates  that  at  541  priority 
sites,  6  million  Americans  located 
within  3  miles  of  thes*-  toxic  waste 
sites  are  drinking  contaminated 
ground  water— and  nearly  another  6 
million  are  drinking  contaminated  sur- 
face water. 

The  impact  of  delay  on  the  public 
health  cannot  be  measured  in  dollars 
and  cents.  During  my  23  years  in  the 
U.S.  Senate  I  have  never  been  more 
moved  than  by  the  tragic  conse- 
quences I  have  seen  in  my  own  State 
of  Massachusetts  due  to  the  impact  of 
hazardous  waste  sites. 

I  have  seen  the  tears,  heard  the 
cries,  and  felt  the  pain  of  these  fami- 
lies who.  sadly,  are  not  unique.  Their 
stories  are  repeated  throughout  com- 
munities across  this  country.  And  yet. 
so  far  we  have  neither  eliminated  the 
danger  nor  compensated  the  victims 
for  the  pain  and  suffering  which  has 
been  such  a  part  of  their  lives  for  far 
too  long. 

Despite  its  flaws  the  new  Superfund 
provides  a  ray  of  hope,  an  opportunity 
to  defuse  the  most  serious  toxic  time 
bombs. 

I  want  to  commend  my  colleagues 
Senator  Stafford  and  Senator  Bent- 
sen,  for  their  continued  efforts  to 
enact  this  legislation.  They  are  strong 
advocates  for  the  rights  of  victims  who 
have  lived  through  the  nightmare  of 
toxic  waste  in  their  neighborhoods. 

I  am  especially  grateful  for  the  sup- 
port they  provided  for  amendments 
that  I  offered  to  strengthen  the  bill  by 
providing  a  pilot  program  for  removal 
of  lead  contaminated  soil  in  urban 
areas  such  as  Boston  and  Chelsea,  to 
provide  adequate  funding  for  needed 
health  studies,  and  to  prevent  unnec- 
essary disruption  of  cleanup  in  com- 
munities like  North  Dartmouth,  MA. 

The  preservation  of  our  environ- 
ment and  the  protection  of  the  public 
health  are  responsibilities  that  tran- 
scend partisan  lines.  We  all  share  a 
fundamental  commitment  to  insure 
that  every  American  avoids  unneces- 
sary illness  and  lives  in  a  clean  and 


safe  environment— free  from  drinking 
water  tainted  with  cancer-causing 
chemicals;  free  from  airborne  toxins, 
chemical  lagoons,  contaminated  land- 
fills, and  leaking  sunken  barrels  filled 
with  poison. 

I  hope  and  expect  this  bill* to  pass 
with  overwhelming  bipartisan  support. 
Mr.  MURKOWSKI.  Mr.  President.  I 
support  S.  51,  the  bill  to  extend  and 
amend  the  Comprehensive  Environ- 
mental Response,  Compensation,  and 
Liability  Act  of  1980  [CERCLA]. 

The  problem  of  improperly  disposed 
hazardous  waste  is  one  of  the  most  se- 
rious environmental  and  social  prob- 
lems facing  this  Nation.  In  1980  Con- 
gress responded  to  this  problem  by 
passing  CERCLA.  or  Superfund.  as  it 
is  popularly  known.  This  law  is  unique 
in  that  it  combines  different  types  of 
legislation— independent  revenue  gen- 
erating, public  works,  and  liability  cre- 
ating. No  one  knew  how  well,  or 
whether,  such  legislation  would  work; 
but  the  nature  of  the  problem  justi- 
fied an  innovative  and  ambitious  re- 
sponse. 

We  now  have  the  experience  of 
nearly  5  years  of  Superfund  imple- 
mentation to  guide  us.  Although  few 
would  contend  that  the  law  is  perfect, 
there  is  a  general  consensus  that  its 
approach  is  fundamentally  sound  and 
that  it  is  evolving  into  a  workable 
scheme  for  addressing  the  problem  of 
cleaning  up  leaking  and  abandoned 
hazardous  waste  disposal  sites. 

S.  51  builds  on  the  basic  concept  es- 
tablished by  CERCLA  in  1980.  Most  of 
the  provisions  of  the  bill  are  designed 
to  enhance  CERCLAs  ability  to  ad- 
dress the  problem  in  a  more  efficient 
and  economic  manner.  Additionally, 
there  are  a  few  provisions  which  at- 
tempt to  remedy  perceived  inadequa- 
cies in  the  current  law.  Most  impor- 
tant among  the  changes  made  by  S. 
51.  however,  is  the  considerable  in- 
crease in  the  size  of  the  program. 

Since  1980  we  have  acquired  a  great 
deal  more  information  on  the  number 
of  hazardous  wastesites  which  may 
eventually  require  cleanup  and  the  se- 
riousness of  the  threat  to  human 
health  and  the  environment  posed  by 
those  sites.  As  a  result  of  this  informa- 
tion, the  public  works  aspect  of 
CERCLA  has  been  expanded  substan- 
tially by  increasing  the  size  of  the 
fund  out  of  which  cleanups  are  public- 
ly financed.  To  generate  the  revenues 
necessary  for  this  expanded  effort.  S. 
51  imposes  a  Superfund  excise  tax  oh 
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manufactured  products  sold  in  the 
United  States. 

I  have  serious  reservations  about  the 
imposition  of  the  Superfund  excise 
tax.  The  Federal  Government  is  cur- 
rently spending  $200  billion  more  each 
year  than  it  receives  in  revenues.  In 
such  an  economic  climate  I  believe 
that  enactment  of  this  type  of  tax 
should  not  be  interpreted  as  Congress' 
desire  to  balance  the  Federal  budget 
by  increasing  the  tax  burden  on  all 
Americans  by  means  of  a  hidden  value 
added  tax.  On  the  other  hand,  I  recog- 
nize the  extreme  need  for  a  substan- 
tially increased  Superfund  effort.  I  am 
also  of  the  opinion  that  it  will  be  im- 
possible to  generate  $7.5  billion  in  a 
fair  and  equitable  manner  without 
turning  to  the  Superfund  excise  tax. 
As  a  consequence,  I  support,  though 
reluctantly,  the  imposition  of  that  tax. 

Mr.  President.  I  commend  the  pri- 
mary sponsors  of  this  legislation  and 
the  Senate  environment  and  Public 
Works  Committee  for  the  extraordi- 
nary effort  that  has  been  devoted  to 
the  drafting  and  refining  of  S.  51.  It  is 
a  bill  which  extends,  improves  and  ex- 
pands a  vitally  important  environmen- 
tal law. 

Mr.  RIEGLE.  Mr.  President,  today, 
we  are  reauthorizing  one  of  the  most 
important  pieces  of  legislation  we  will 
deal  with  this  year— the  Superfund 
Program.  Since  the  program  was  en- 
acted in  1980.  we  have  discovered 
many  more  abandoned  and  leaking 
hazardous  wastesites  in  this  country 
than  had  originally  been  predicted. 

The  Environmental  Protection 
Agency  now  tells  us  that  there  are 
17,000  possible  abandoned  sites  across 
the  country  and  that  as  many  as  2,500 
may  require  remedial  action.  In  my 
State  of  Michigan  alone.  1.100  dump- 
sites  with  the  potential  to  contaminate 
ground  water  have  been  discovered. 

The  National  Geographic  magazine's 
cover  story  in  March  1985  was  on  haz- 
ardous waste  and  featured  the  story  of 
a  toxic  wastesite  in  Michigan— the 
Berlin  and  Farro  incineration  site  in 
Swartz  Creek,  near  my  hometown  of 
Flint.  The  article  relates  the  efforts  of 
people  living  near  the  site,  and  in  par- 
ticular of  Mrs.  Verna  Courtemanche. 
to  bring  the  site  to  the  attention  of 
State  and  Federal  authorities. 

Mr.  President.  I  ask  that  this  article 
be  printed  in  full  at  the  conclusion  of 
my  statement. 

I  am  bringing  this  story  to  the  atten- 


tion of  the  Senate  today  because  I 
think  it  illustrates  the  magnitude  of 
the  hazardous  waste  problem  in  this 
country,  and,  in  particular,  the  hor- 
rors that  Mrs.  Courtemanche  and 
many  others  like  her  across  the  coun- 
try are  facing  because  they  live  near  a 
site  that  poisons  their  air  and  water. 
They  are  victims,  in  a  sense,  of  our  na- 
tional progress  in  developing  new  and 
more  sophisticated  products.  And 
while  I  believe  strongly  in  the  need  to 
continue  to  expand  and  develop  the 
manufacturing  base  in  this  country,  I 
also  believe  that  we  must  accept  re- 
sponsibility for  cleaning  up  areas  like 
these  that  are  threatening  the  health 
and  well-being  of  those  who,  by 
chance,  live^iearby. 

There  is  no  question  that  the  cost  of 
cleaning  up  these  sites  is  very  high. 
Long-term  remedial  action  where  no 
ground  water  contamination  has  oc- 
curred averages  $4  to  $6  million  per 
site  to  complete  the  studies  and 
remove  contaminated  soils.  Where 
ground  water  is  contaminated,  clean- 
up costs  can  run  $17  million  or  more. 
The  Michigan  Department  of  Natural 
Resources  estimates  that  it  would  cost 
at  least  $2.9  million  to  clean  up  600  of 
the  sites  in  my  State  alone. 

The  problem  is  huge,  the  cost  is 
great,  and  progress  to  date  in  cleaning 
up  sites  has  been  slow.  There  are  cur- 
rently 850  proposed  and  final  sites  on 
the  National  Priority  List  [NPL]  for 
cleanup  activity.  While  the  EPA  says 
that  remedial  investigations  and  feasi- 
bility studies  are  underway  or  have 
been  completed  at  436  sites,  cleanup 
work  is  completed  at  only  11  NPL 
sites.  We  clearly  have  a  long  way  to  go 
to  remove  this  threat  to  our  national 
health. 

Because  the  scope  of  the  problem  is 
so  large,  the  measures  that  we  have 
been  considering  to  deal  with  it  are 
equally  large  and,  consequently,  con- 
troversial. I  would  rather  support  an- 
other financing  package  if  one  were 
available.  But  in  order  to  take  care  of 
the  hazardous  waste  problem,  we  need 
to  make  an  economic  commitment— 
the  program  must  be  paid  for  and  I  be- 
lieve it  would  be  grossly  irresponsible 
to  use  deficit  financing  to  keep  this 
program  going. 

So,  Mr.  President,  I  rise  today  in 
support  of  a  strong,  sound  Superfund 
Program.  I  believe  we  must  send  a 
firm  message  to  the  Environmental 
Protection  Agency  that  we  believe  in 
this  program  and  insist  that  hazardous 
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waste  cleanup  activities  be  given  top 
priority  in  the  agency.  We  should  vote 
for  a  strong  Superfund  package  so 
that  the  people  of  this  country  will 
not  have  to  live  in  fear.  We  have  heard 
them  ask  for  help.  We  should  do  ev- 
erything we  can  to  make  sure  that 
dangerous  hazardous  wastes  are 
cleaned  up  as  efficiently  and  effective- 
ly as  possible. 

The  article  follows: 

Hazardous  Waste 
(By  Allen  A.  Boraiko) 

Petite  and  trim  at  66,  with  whitening  hair 
wisping  from  a  bun  and  a  brooch  at  the  lacy 
throat  of  -her  high-collar  blouse.  Verna 
Courtemanche  suggests  a  tintype  school- 
marm.  She  has.  in  fact,  taught  mathematics 
in  Michigan  schools.  Parallel  lines  never 
met  in  her  classroom,  but  in  the  geometry 
of  her  life  Verna  has  converged  calamitous- 
ly with  hazardous  waste.  Under  way  at  her 
doorstep  is  the  cleanup  of  one  of  the  na- 
tion's most  threatening  chemical  dumps. 

Verna  lives  outside  Swartz  Creek,  at  a 
country  crossroads  60  miles  northwest  of 
Detroit.  For  weeks  last  summer  50  trucks  a 
day  rumbled  by  her  house  ferrying  contami- 
nated soil  from  a  nearby  field  to  a  landfill  in 
Ohio.  To  purge  the  field  of  toxic  metals, 
used  motor  oil.  drug  and  dye  by-products, 
and  other  industrial  waste,  backhoes  and 
bulldozers  have  scooped  and  scraped  120,000 
tons  of  earth.  That's  merely  a  first  cut,  how- 
ever, at  the  pollution  left  by  Verna's  former 
neighbor  Charles  Berlin. 

In  1972  Berlin  and  a  partner  opened  a 
hazardous  waste  incinerator.  Often  it  was 
overloaded,  smothering  the  countryside  in 
acrid  smoke  so  dark  and  dense  that  firemen 
on  the  horizon  would  take  it  for  blazing 
houses  and  race  over.  The  corrosive  murk 
turned  convertible  car  tops  into  literal  rag- 
tops,  reddened  children's  faces  with  rash- 
swelled  eyes  shut.  Verna  and  friends  harried 
state  officials  by  telephone,  rally,  and  letter 
for  four  years  before  Berlin's  smudge  pot 
was  permanently  closed. 

In  1980  Berlin  declared  bankruptcy. 
During  the  next  three  years,  investigators 
unearthed  behind  his  incinerator  five  stor- 
age tanks  and  the  first  of  33,000  drums. 
They  were  bursting  with  waste  that  Berlin 
had  been  forbidden  to  bum.  yet  still  allowed 
to  haul— from  chemical  plants,  auto  facto- 
ries, steel  mills,  refineries,  railroads. 

Find  followed  find.  In  the  grim  stew  of  a 
holding  pond,  one  million  gallons  of  oily 
muck  were  laced  with  polychlorinated  bi- 
phenyls— PCBs.  Until  their  United  States 
production  ended  in  the  late  1970s,  PCBs 
lent  durability  to  hydraulic  fluid,  to  coolant 
for  electric  transformers,  and  to  plastics- 
wide  use  that  now  makes  PCBs  a  universal 
as  well  as  persistent  waste,  one  that  accu- 
mulates in  fish  and  causes  animal  cancers. 

In  another  pond,  it  was  believed  that 
drums  of  hydrochloric  acid  and  barrels  of 
cyanide  lurked  like  mines,  needing  only  a 
blow  for  their  chemicals  to  leak,  mix,  and 


form  a  cloud  of  lethal  gas.  When  the  pond 
was  safely  dredged  in  May  1983,  Verna  and 
the  other  165  evacuees  cheered.  Today  they 
find  they  were  given  a  reprieve  only  to  serve 
an  indeterminate  sentence. 

"We're  prisoners."  Verna  told  me.  "We 
can't  sell  our  homes,  we're  afraid  to  drink 
from  our  wells,  and  out-of-town  friends  shy 
from  visits.  My  sister-in-law  won't  take  gifts 
of  my  raspberry  jam  any  more." 

Michigan  and  the  U.S.  Environmental 
Protection  Agency  (EPA)  have  so  far  spent 
six  million  dollars  at  Swartz  Creek,  and 
some  of  the  200  firms  whose  waste  was 
dumped  there  have  pledged  14  million  dol- 
lars more.  Many  tons  of  tainted  soil  remain, 
leaching  contaminants  to  local  aquifers  with 
every  rain.  To  map  groundwater  pollution 
will  take  several  years;  eliminating  it— if 
needed  and  if  possible— could  take  decades. 

"At  times,"  says  Verna,  "I've  almost  felt 
that  addressing  the  problem  of  hazardous 
waste  just  makes  it  worse.  You  scream  and 
holler,  government  acts,  and  easy  answers 
elude  you.  But  your  only  choice  to  solve  the 
problem  is  to  give  it  more  attention,  more 
effort.  We're  learning  to  do  that,  but  I 
wonder  if  we're  learning  fast  enough." 

It  is  no  small  irony  that  Charles  Berlin 
began  storing  up  trouble  in  Swartz  Creek  at 
the  height  of  national  campaigns  to  curb 
environmental  pollution.  In  the  early  1970s 
visibly  smoggy  skies  and  cloudy  streams  got 
headlines,  it  was  still  largely  out  of  mind. 

Then,  in  1978  at  Love  Canal  in  Niagara 
Falls,  New  York,  rain  popped  leaking  drums 
out  of  the  ground  on  a  black  tide  of  long- 
buried  chemicals.  Hazardous  waste  has  been 
front-page  news  ever  since. 

It  has  driven  hundreds  of  families  from 
Love  Canal  and  made  a  ghost  town  of  Times 
Beach,  Missouri,  permanently  evacuated  in 
1983.  Dusty  dirt  roads  there  had  been 
sprayed  a  decade  earlier  with  oil  contami- 
nated by  dioxin,  a  highly  poisonous  waste 
product  of  some  industrial  chemical  reac- 
tions. EPA  had  its  own  exodus  in  1983,  when 
administrator  Anne  Burford  and  other  top 
officials  resigned.  They  left  amid  public 
outcry  about  feeble  regulation  of  hazardous 
waste  and  pinchpenny  delay  in  using  a  five- 
year,  1.6-billion-dollar  "Superfund."  The 
fund  was  set  up  by  Congress  in  1980  to 
bankroll  the  cleanup  of  old  waste  dumps 
and  spill  sites  posing  grave  danger  to  water 
supplies  or  human  health. 

At  the  root  of  all  this  trouble  is  waste  that 
EPA  classifies  as  toxic,  ignitable,  corrosive, 
or  dangerously  reactive.  Such  waste  is  an 
environmental  tar  baby  no  modern  society 
can  shake  off.  It  clings  to  us  as  paint  sludge 
from  appliance  factories,  as  dregs  of  chrome 
and  nickel  from  metal-plating  shops,  as 
spent  raw  materials  for  varnish,  carpets, 
and  detergents  at  chemical  plants.  We're 
dogged  by  solvents  that  have  dry-cleaned 
our  clothes  and  degreased  microchips  for 
computers.  Mercury  in  an  exhausted  watch 
battery  is  hazardous  waste.  So  is  the  butane 
residue  in  a  disposable  cigarette  lighter  and 
the  lye  in  an  "empty"  can  of  oven  cleaner. 
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No  one  knows  the  true  sum  of  our  toxic 
throwaways.  but  the  264  million  metric  tons 
regulated  by  EPA  in  1981  would  fill  the  New 
Orleans  Superdome  almost  1,500  times  over. 
Since  1950  we've  disposed  of  possibly  six  bil- 
lion tons  in  or  on  the  land,  steadily  increas- 
ing our  potential  exposure  to  chemicals  that 
can  cause  cancer,  birth  defects,  miscar- 
riages, nervous  disorders,  blood  diseases, 
and  damage  to  liver,  kidneys,  or  genes. 

Partly  by  luck  and  partly  because  we  now 
sweep  less  hazardous  waste  under  the  rug 
than  a  decade  ago.  we've  so  far  escaped  a 
major  health  disaster.  Yet  in  critical  areas 
the  effort  to  control  dangerous  waste  stands 
at  a  stalemate,  and  we  risk  making  a  bad  sit- 
uation worse. 

To  be  sure,  we've  made  some  progress.  In 
1976  Congress  passed  the  Resource  Conser- 
vation and  Recovery  Act.  RCRA  directed 
EPA  to  regulate  hazardous  wastes  for  the 
first  time,  requiring  them  to  be  tracked  and 
handled  from  creation  to  disposal  at  li- 
censed and  inspected  facilities  that  have 
plans  and  money  for  safe  closure  and  years 
of  monitoring.  As  RCRA  has  raised  disposal 
costs,  many  companies  have  altered  their 
operations  to  reduce  waste  or  to  reuse  it  for 
energy  and  raw  materials. 

Congress  intends  RCRA  to  prevent'  an- 
other Love  Canal,  the  catastrophe  that 
prompted  creation  of  the  Superfund.  The 
fund  at  Swartz  Creek  and  to  clear  similar 
immediate  threats  at  about  400  other  dumps 
by  early  this  year.  Soon  to  be  renewed,  it 
may  expand  to  more  than  ten  billion  dol- 
lars. Meanwhile  environmental  groups  and 
chemical  companies  have  formed  a  nonprof- 
it corporation— Clean  Sites  Inc.— to  aid  the 
cleanup  of  at  least  20  dump  sites  by  the 
middle  of  1985. 

As  heartening  as  these  improvements  are, 
there's  less  to  them  than  meets  the  eye. 
Vast  amounts  of  hazardous  waste  still  go 
unregulated.  For  example,  EPA  exempts 
five  million  tons  of  industrial  wastes  dis- 
charged as  domestic  sewage,  including  most 
of  the  metal-finishing  industry's  toxic  metal 
dregs.  These  pass  through  city  wastewater 
treatment  plants  and  concentrate  in  the 
sewage  sludge  we  spread  on  soil  and  sink  at 
sea. 

The  land  remains  the  chief  catchall  for 
hazardous  waste.  But  enforcement  of  RCRA 
rules  and  monitoring  for  groundwater  pollu- 
tion and  spotty  at  most  hazardous  waste  dis- 
posal sites— pits,  ponds,  deep  wells,  and 
landfills— many  of  which  overlay  or  pene- 
trate aquifers,  natural  underground  reser- 
voirs that  supply  much  of  our  drinking 
water.  Thousands  of  these  sites  hold  old  de- 
posits of  toxic  liquids,  yet  they  operate 
without  liners  and  drains  to  stop  and  collect 
leakage— required  at  new  disposal  sites  ac- 
cepting less  dangerous  waste. 

Landfills,  even  poorly  monitored  ones 
with  suspected  leaks,  receive  most  of  the 
waste  exhumed  at  Superfund  sites.  Chemi- 
cal treatment  can  detoxify  it  and  inciner- 
ation can  destroy  it,  but  reburial  costs  less, 
at  least  in  the  short  run.  EPA  lists  786  Su- 


perfind  sites  nationwide,  has  fully  cleaned 
12.  and  expects  eventually  to  purge  1.500  to 
2,500  at  a  cost  of  asTmiCh  as  23  billion  dol- 
lars. Even  this  estimate  may  prove  low.  how- 
ever, if  old  ghosts  rise  from  new  graves. 

Finally,  it  doesn't  help  that  PCBs.  PCP. 
TCE,  and  the  other  specters  that  haunt 
waste  dumps  can't  be  seen  but  seem  inescap- 
able. With  refined  detection  methods  we 
can  now  find  invisible  traces  of  waste  almost 
anywhere  we  look  in  water,  soil,  and  air.  But 
even  experts  don't  always  know  if  or  how  se- 
riously these  subtle  threats  endanger  our 
health.  Fearing  the  worst,  we've  grown  as 
grim  about  hazardous  waste  as  people  men- 
aced by  plague,  and  in  the  bitterest  irony  of 
all.  modern  waste  treatment  plants  that 
could  spare  us  future  harm  and  worry  are 
no  more  welcome  in  our  communities  than 
dumps.  NIMBY— "Not  In  My  Backyard"— 
has  become  our  watchword. 

Mired  in  such  a  mess,  you  take  comfort 
where  you  can  find  it. 

"We're  doing  a  lot  better  than  a  few  dec- 
ades ago."  says  Robert  Forney,  executive 
vice  president  of  E.  I.  du  Pont  de  Nemours 
&  Co..  the  leading  U.S.  producer  of  synthet- 
ic chemicals.  "If  we  clean  up  our  past  mis- 
takes and  adhere  rigorously  to  recent  im- 
provements in  managing  toxic  waste,  we'll 
catch  the  problem  in  time." 

Chemical  companies  create  two-thirds  of 
our  regulated  hazardous  waste,  almost  180 
million- tons  in  1981.  The  industry  detoxifies 
the  bulk  of  its  harmful  by-products,  and  as 
the  richest  and  best-policed  waste  makers, 
firms  like  Du  Pont  pay  out  w**ch  of  the  esti- 
mated five  billion  dollars  spent  annually  in 
the  U.S.  on  hazardous  waste  control. 

At  Du  Pont's  mammoth  Chambers  Works 
beside  the  Delaware  River  in  New  Jersey,  I 
clambered  the  catwalks  of  a  wastewater 
treatment  plant  that  scrubs  40  million  tons 
of  toxic  manufacturing  residues  a  year. 
Ninety-nine  percent  is  water,  drafts  of  the 
Delaware  mixed  with  railcars  of  lime  and 
carbon  to  form  an  acid-neutralizing  slurry. 
Dirty  whitecaps  rode  this  churning  cocoa 
into  settling  tanks  where  pollutants  sank 
like  silt.  Rendered  chemically  inert,  they 
were  later  dredged  and  pressed  into  gray 
cakes  as  big  as  cartwheels  and  sent  to  a  com- 
pany landfill,  the  irreducible  minimum  of 
waste  from  the  Works. 

There  would  be  more  if  Du  Pont  did  not 
also  maintain  colossal  vats  of  waste-eating 
bacteria,  cleansing  water  on  its  way  back  to 
the  Delaware.  Linger  downwind,  and  your 
nose  swoons  from  overwork. 

Often  it  makes  sense  to  feed  waste  to  a 
fire  instead  of  running  it  through  the  wash, 
and  two  million  tons  a  year  go  into  industri- 
al incinerators.  At  a  Dow  Chemical  Compa- 
ny plant  near  Baton  Rouge.  Louisiana,  I 
found  a  cavernous  rotating  furnace  whose 
hellish  heat  reduces  toxic  organic  waste- 
steel  drums  and  all— to  steam  and  to  ash 
that  can  be  safely  buried. 

Other  incinerators  at  Dow's  Louisiana  Di- 
vision burn  toxie  waste  to  generate  steam 
heat  and  cut  fuel  bills.  Economy  measures 
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are  nothing  new  in  big  industry,  bat  they 
have  special  appeal  considering  Superfund 
provisions  that  hold  corporations  liable  for 
the  negligence  of  hired  waste  haulers  and 
disposal  firms.  The  less  waste  to  be  gotten 
rid  of  outside  the  company  fence,  the 
better. 

Called  on  twice  in  two  years  to  share 
cleanup  costs,  at  Swartz  Creek  and  at  an- 
other mismanaged  disposal  site.  General 
Motors  has  begun  storing  automating  sup- 
plies in  reusable  bulk  containers,  leaving 
fewer  55-gallon  drums  to  dispose  of.  with 
residues  of  sueh  poisons  as  engine  coolants. 
Allied  Corporation  reacts  a  caustic  siudge 
with  other  hazardous  waste  to  synthesize  a 
raw  material  for  gases  in  air  conditioners 
and  refrigerators.  And  3M,  Minnesota 
Mining  and  Manufacturing  Company,  sells 
its  ammonium  sulfate  to  fertilizer  makers.' 
who  convert  this  corrosive  by-product  of 
videotape  manufacture  into  plant  food. 

Such  ingenuity  shows  that  industry  can 
reduce  hazardous  waste  and  handle  it  safely 
when  enticed  by  a  savings  or  a  profit  and 
goaded  by  potential  penalties.  Yet  most 
often  the  carrot  is  too  small  and  the  stick 
too  little. 

For  example,  although  incineration  re- 
duces the  volume  and  dangers  of  hazardous 
waste,  industry  cremates  less  than  one  per- 
cent of  its  toxic  castoffs.  Most  companies 
view  incineration  as  an  option  only  for 
those  with  money  to  burn— it  costs  $50  to 
$800  per  ton  of  waste,  three  times  more 
than  to  bury  it.  Not  surprisingly,  industry 
goes  first  to  the  disproportionately  cheap 
landfill. 

California  has  banned  burial  of  wastes 
with  high  levels  of  cyanides,  PCBs,  toxic 
metals,  or  strong  acids  and  has  hiked  land- 
fill fees  to  encourage  chemical  treatment, 
incineration,  and  recycling.  But  well-inten- 
tioned legislators  forgot  that  regulations 
cant  be  made  in  a  vacuum.  Last  year  ship- 
ments of  PCBs  from  California  to  Idaho's 
sole  hazardous  waste  landfill  tripled  to 
90.000  tons. 

That  might  have  been  avoided  if  landfills 
everywhere  had  to  charge  according  to  the 
full  cost  of  coping  with  their  hazards.  We 
might  be  better  off,  too,  if  government  put 
as  much  stress  on  reducing  and  reusing 
waste  as  on  regulating  it.  In  1981  U.S.  indus- 
try recycled  barely  4  percent  of  its  toxic  by- 
products, partly  through  waste  exchanges, 
organizations  that  transfer  one  firm's  waste 
to  another  firm  as  raw  material.  Despite  the 
potential  of  waste  trading,  since  1979  EPA 
has  spent  almost  no  money  and  assigned 
only  one  man  part-time  to  promote  it. 

Much  more  serious,  EPA's  budget  for 
drafting  and  enforcing  waste  control  regula- 
tions is  one-fourth  less  today  than  in  1981. 
Recent  increases  have  not  restored  deep 
cuts  made  early  in  the  Reagan  Administra- 
tion, which  argued  that  any  slack  could  be 
taken  up  by  the  states,  since  they  may  ad- 
minister RCRA  with  federal  authorization 
and  money.  But  EPA  has  begrudged  both. 
Sue  Moreland,  executive  director  of  the 


Association  of  State  and  Territorial  Solid 
Waste  Management  Officials,  told  me: 
"RCRA  authorization  has  been  a  sham,  and 
the  environment  has  suffered  because  of  it. 
This  year  50  states  must  share  47  million 
dollars  in  federal  aid  for  waste  control. 
Meanwhile  personnel  are  diverted  from  in- 
spection and  enforcement  to  paperwork,  be- 
cause to  win  authorization,  state  regulations 
must  be  rewritten  to  conform  with  federal 
standards,  even  if  they  make  no  sense." 
West  Virginia  told  EPA  it  had  no  need  to 
control  waste  transport  by  trolley  car— ob- 
jection overruled.  Landlocked  Vermont  has 
had  to  regulate  ocean-disposal  barges. 

'Less  than  a  decade  ago  we  had  no  nation- 
al program  to  manage  toxic  waste."  I  was  re- 
minded by  John  Skinner,  director  of  EPA's 
Office  of  Solid  Waste.  He  nonetheless  con- 
ceded that  "on  average.  60  percent  of  major 
disposal  facilities  don't  obey  all  the  new 
laws  and  regulations.  And  both  we  and  the 
states  have  been  slow  to  inspect  and  curb 
violators.  We're  starting  to  crack  down,  but 
for  years  government  at  any  level  wasn't 
moving  fast  enough  to  prevent  trouble." 

Even  today  violations  at  legitimate  dispos- 
al sites  usually  draw  only  a  warning  letter, 
and  illegal  dumpers  stand  every  chance  of 
escaping  EPA's  thin  net  of  35  criminal  in- 
vestigators. The  most  likely  dumpers  are 
small  and  mid-size  companies  harder  put 
than  big  industry  to  afford  increasingly  ex- 
pensive pollution  controls. 

In  Los  Angeles,  where  he  suspects  that  80 
percent  of  all  toxic  waste  is  improperly  dis- 
posed, city  attorney  Barry  Groveman  leads 
the  Toxic  Waste  Strike  Force— an  environ- 
mental SWAT  team  drafted  from  state  and 
county  health  departments  and  city  police, 
fire,  and  sanitation  forces.  Offenders 
nabbed  by  the  strike  force  risk  jail,  fines, 
and  the  shame  of  having  to  repent  their 
dumping  in  full-page  newspaper  ads. 

"We're  trying  to  redeem  an  honor  systenv 
that  incites  people  to  be  dishonorable." 
Groveman  told  me.  Nights  can  find  him  and 
his  raiders  in  sewer  manholes,  placing  pollu- 
tion detectors  downstream  of  a  suspect  firm. 
By  day  they  may  helicopter  up  the  concrete 
banks  of  the  Los  Angeles  River,  alert  for 
stains  betraying  illicit  discharges.  This  sur- 
veillance led  one  day  to  a  pipeline  that  one 
company  built  to  dump  caustic  wastes  in  a 
sewer  presumed  to  be  outside  the  strike 
force's  jurisdiction.  City  attorneys  con- 
vinced a  judge  it  wasn't,  and  the  judge  con- 
vinced the  guilty  firm's  vice  president— with 
a  $75,000  fine  and  four  months  in  jail. 

"Another  dodge  is  to  spray  toxic  waste  on 
ordinary  trash  in  conspiracy  with  bribed 
garbagemen."  says  Dr.  Alan  Block,  a  Univer- 
sity of  Delaware  criminologist  and  research 
director  of  the  New  York  State  Select  Com- 
mittee on  Crime.  "Compact  the  trash,  send 
it  to  a  city  landfill,  and  who'll  know?" 

Dr.  Block  has  found  organized  crime  "at 
every  level  of  the  toxic  waste  disposal  indus- 
try—in hauling,  landfilling.  incineration. 
and  recycling— all  over  the  country.  This 
stems  from  the  mob's  domination  of  gar- 
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bage  disposal  in   the  Northeast,  and  from 
the  appalling  futility  of  environmental  reg- 
ulations and  their  poor  enforcement.  Orga- ' 
nized  crime  is  besting  disorganized  govern- 
ment." 

For  this  he  partly  faults  lax  monitoring  of 
waste  shipments.  EPA  requires  these  to  be 
tracked  by  manifests  filled  with  slate  au- 
thorities and  listing  the  origin,  nature,  and 
destination  of  transported  waste.  Few 
states  check  out  discrepancies  in  manifests." 
Dr.  Block  told  me,  so  they're  widely  doc- 
tored. And  often  it's  easier  to  get  a  permit 
to  haul  waste  than  a  license  to  cut  hair." 

Worse.  Dr.  Block  says  hundreds  of  legiti- 
mate hazardous  waste  disposal  companies 
must  buy  permission  to  operate  alongside 
competitors  allied  with  or  controlled  by  or- 
ganized criminals.  Payoffs  go  to  mobsters 
through  a  national  network  of  loan  sharks. 
Passed  on  to  customers  as  a  cost  of  doing 
business,  this  tribute  to  criminals  is  a 
hidden  tax  on  lawful  waste  disposal. 

Indiscriminate  burning  of  toxic  waste  in 
residential  and  commercial  boilers  nets  the 
mob  still  more  money.  Some  liquid  wastes 
can  be  mixed  with  heating  oil  and  safely 
burned  in  the  boilers  of  hospitals,  schools. 
and  apartment  and  office  buildings.  Unregu- 
lated by  EPA.  this  blending  annually  sup- 
plies consumers  some  19  million  tons  of  low- 
cost,  recycled  fuel.  But  sham  recyclers  have 
been  watering  down  immense  amounts  of  it 
with  the  waste  of  companies  attracted  by 
cheap,  no-questions-asked  disposal. 

At  Congress's  insistence.  EPA  might  curb 
this  abuse  in  1986.  Last  year  New  York 
State  set  limits  on  how  much  waste  may  be 
mixed  with  heating  oil  and  restricted  recy- 
cled fuel  to  high-temperature  burners.  Dr. 
Block  believes,  however,  that  40  percent  of 
the  heating  oil  sold  in  the  New  York  City 
area  continues  to  be  laced  with  toxins  that 
only  an  industrial  incinerator  can  adequate- 
ly combust— and  that  ordinary  boilers  are 
spewing  into  the  sky. 

Through  another  loophole  in  the  law. 
four  million  tons  a  year  of  hazardous  wastes 
slip  into  municipal  sanitary  landfills  from 
which  they  steadily  leak.  EPA  now  allows 
"small-quantity  generators"— you.  me.  the 
local  exterminator  or  dry  cleaner— to  dis- 
card like  a  banana  peel  all  but  the  most 
deadly  waste,  as  much  as  one  metric  ton  a 
month.  And  our  trash  includes  an  amazing 
array  of  toxic  stuff:  insect  sprays,  anti- 
freeze, chlorine  bleach,  nail  polish.  Only  a 
handful  of  the  nation's  15.000  sanitary  land- 
fills are  built  to  capture  and  drain  away 
these  poisons  before  rain  flushes  them  down 
through  the  soil. 

Since  federal  money  for  inspections  ended 
in  1982.  only  a  few  states  regularly  check  to 
see  if  such  leachate  is  percolating  into 
groundwater.  More  than  one  city  landfill  is 
a  Superfund  site,  and  Congress  has  recently 
ordered  EPA  to  narrow  its  one-ton-a-month 
exemption  to  220  pounds.  Some  states  are 
stricter,  and  some  hold  collection  drives. 
Last  summer,  during  Amnesty  Days,  the 
people  of  one  Miami  suburb  alone  turned  in 


12  tons  of  hazardous  waste  that  would  oth- 
erwise have  gone  out  with  the  garbage. 

Had  we  been  so  careful  all  along,  we  might 
not  be  so  worried  today  about  groundwater 
pollution.  The  vast  majority  of  us  have  safe 
drinking  water,  but  our  supplies  are  not  so 
well  distributed  that  we  can  afford  to  add 
hazardous  waste  to  them,  already  burdened 
with  highway  de-icing  salts,  farm  sprays  and 
fertilizers,  and  seepage  from  gasoline  and 
septic  tanks. 

Many  large  cities— Tucson.  Memphis,  and 
Miami  among  them— rely  entirely  on 
groundwater.  So  do  most  rural  Americans. 
They  tap  a  resource  more  plentiful  than  all 
the  water  in  the  Great  Lakes,  and  man- 
made  pollution  corrupts  only  one  percent  of 
it, 

"Unfortunately."  says  David  Miller,  a 
leading  hydrogeologist.  "that  tiny  bit  is 
often  fouled  just  where  a  lot  of  people  need 
it."  Toxic  waste  contaminates  the  ground- 
water supply  drawn  on  by  three  million 
people  on  Long  Island.  New  York,  including 
Miller.  In  New  Jersey,  Atlantic  City  shifted 
its  well  fields  to  escape  chemicals  seeping 
from  Price's  Pit,  a  Superfund  landfill  a  mile 
away.  Tap  water  was  turning  laundry  yellow 
and  pots  black. 

Groundwater  is  polluted  at  the  majority 
of  Superfund  sites,  especially  where  toxic 
liquids  were  pooled  in  pits  and  ponds  to 
evaporate.  Marian  Mlay,  director  of  EPA's 
Office  of  Groundwater  Protection,  told  me 
that  thousands  of  the  more  than  181,000  im- 
poundments still  in  use  hold  hazardous 
waste  and  were  designed  to  leak. 

"They  were  meant  to  leach  waste  into  the 
ground  as  much  as  to  evaporate  it,"  she 
said.  "Many  impoundments  are  on  soil  so 
porous  that  their  builders  couldn't  have 
threatened  groundwater  more  if  they  had 
tried." 

In  a  canyon  50  miles  east  of  Los  Angeles 
an  engineer  showed  me  drainage  pumps  at 
the  Stringfellow  Acid  Pits.  This  Superfund 
site  still  holds  most  of  the  34  million  gallons 
of  solvents,  acids,  toxic  metals,  and  DDT 
sent  there  between  1956  and  1972.  Until 
capped  with  clay  in  1981,  ponds  overflowed 
during  winter  storms.  Waste  taints  the 
groundwater  serving  nearby  homes,  and  de- 
spite ten  million  dollars  spent  to  halt  it,  a 
finger  of  pollution  has  poked  into  an  aqui- 
fer supplying  seven  eastern  Los  Angeles  sub- 
urbs. Half  a'million  people  live  there. 

Cleanup  costs  soar  at  Superfund  sites  with 
sullied  groundwater,  climbing,  for  example, 
to  a  projected  1.8  billion  dollars  at  the  U.S. 
Army's  Rocky  Mountain  Arsenal  in  Colora- 
do. Stringfellow  could  cost  60  million  dollars 
to  sanitize.  Facing  such  bills,  EPA  has  decid- 
ed on  a  policy  of  triage.  The  agency  plans  to 
clean  up  essential  aquifers  but  will  likely 
abandon  others  and  pipe  in  drinking  water 
from  elsewhere.  In  some  places  EPA  will  try 
to  manage  contamination  with  pumps  and 
containment  methods  so  that  it  does  not 
reach  the  public. 

Joel  Hirschhorn.  director  of  a  1983  study 
of  hazardous  waste  for  Congress's  Office  of 
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Technology  Assessment,  thinks  contain- 
ment schemes  are  the  Maginot  Line  of  those 
who  even  now  don't  grasp  the  scope  of  our 
toxic  troubles.  Noting  how  pollution  out- 
flanked EPA  at  Stringfellow.  Hirschhorn 
told  me:  "I  doubt  we'll  come  fully  to  grips 
with  hazardous  waste  until  more  of  us  are 
affected  by  groundwater  contamination. 
That  will  be  traumatic  for  millions  of  Amer- 
icans. It's  one  thing  to  hear  about  a  dump 
across  town  and  quite  another  to  be  warned 
not  to  drink  the  water  from  your  own  tap. 
The  crisis  is  almost  inevitable  because  even 
if  we  had  full  compliance  with  EPA  regula- 
tions, they  don't  protect  our  water  or  our 
health." 

Hazardous  waste  does  seem  certain  to  in- 
filtrate drinking  water  for  years  to  come. 
EPA  plans  to  bar  new  landfills  and  lagoons 
above  vital  aquifers,  to  ban  burial  of  some 
solvents,  and  to  require  liners  at  many  old 
impoundments,  but  leaks  need  not  be 
stopped  or  even  located. 

About  60  percent  of  all  toxic  waste  legally 
disposed  of  in  the  U.S.  is  pumped  down  in- 
jection wells,  to  be  imprisoned  between 
layers  of  impermeable  rock.  Near  Corpus 
Christi  Bay,  amid  the  puncture  marks  of 
Texas  oil  drillers,  I  visited  a  well  that  each 
month  swallows  as  much  as  six  and  a  half 
million  gallons  of  caustic  liquors  from  refin- 
eries. 

The  well  belonged  to  Chemical  Waste 
Management,  the  world's  largest  waste  dis- 
posal company.. Under  high  pressure,  treat- 
ed waste  shot  down  a  steel  pipe  clad  in  con- 
crete—down past  the  brine  of  the  intruding 
Gulf  of  Mexico;  down  through  layers  of 
dense  clay;  down,  finally,  to  the  sand  of  an 
ancient  sea  nearly  a  mile  beneath  my  feet. 
And  shale  under  it  all,  a  subterranean 
breakwater  marking  the  bottom  line. 

I  asked  the  well  supervisor  where  the  side- 
-tines  were.  "You  can't  be  sure  where  or  how 
far  and  fast  injected  waste  will  spread  out," 
he  said.  "It  might  hit  something  like  a  de- 
posit of  clay  and  flow  around  it  like  an 
amoeba,  taking  the  path  of  .least  resist- 
ance." 

If  waste  hits  cracks  and  crevices  in  frac- 
tured rock,  it  can  flow  to  groundwater.  To 
limit  such  mishaps,  most  waste  wells  have 
been  drilled  in  the  well-mapped  geology  of 
Texas  and  Louisiana  petroleum  fields.  For 
half  a  mile  around  the  Chem  Waste  perfora- 
tion at  Corpus  Christi,  old  gas  and  oil  wells 
have  been  sealed  top  and  bottom,  so  that 
errant  waste  has  no  pipeline  to  drinkable 
water.  Monitoring  wells  stand  watch. 

Last  year,  from  Chem  Waste  wells  in 
Ohio,  45  million  gallons  of  steel-pickling 
acid  and  other  wastes  seeped  into  porous 
sandstone.  Well-casing  cracks  and  corrosion 
were  at  fault;  for  this  and  other  violations 
Ohio  fined  Chem  Waste  $10,000,000. 

In  Emelle,  Alabama,  Chem  Waste  runs  a 
2.400-acre  landfill,  the  country's  biggest.  Its 
trenches  resemble  open-pit  mines  cut  into 
700  feet  of  gray  chalk.  Chem  Waste  hopes 
they'll  hold  waste  secure  for  10,000  years. 

At  trench  number  20  I  watched  trucks 
switchback  into  the  earth,  their  gears  grind- 


ing out  a  dinner  call  to  roaring  bulldozers 
waiting  to  snuffle  in  the  arriving  waste  like 
eager  pigs.  They  tamped  drums  with  chalk 
and  heaped  cement  dust  into  watery  black 
sludge  to  solidify  it  and  neutralize  acids.  A 
diesel  pig  snorting  smoky  satisfaction 
nudged  broken  barrels  from  a  Superfund 
dump  in  Indiana  up  next  to  a  leachate 
drain. 

Ringed  with  monitoring  wells  and  capped 
by  clay  when  full,  the  Emelle  trenches  may 
be  the  safest  of  the  nation's  199  active  toxic 
waste  landfills.  EPA  assumes  all  will  leak 
and  forbids  burial  of  high-hazard  liquids. 
Yet  it  will  permit  a  landfill  with  a  plastic 
liner  as  thin  as  a  raincoat  to  open  in  a 
swamp. 

"Every  landfill  poses  a  future  threat." 
allows  William  Hedeman.  the  EPA  official 
in  charge  of  Superfund  cleanups.  A  good 
many  involve  old  landfills,  and  EPA  tries  to 
recoup  its  costs  by  settlement  or  suit  when 
if  can  find  those  liable.  This  replenished  the 
Superfund  by  a  mere  seven  million  dollars 
before  it  was  exhausted  early  last  year. 
"That  hardly  enables  us  to  keep  a  finger  in 
the  dike."  says  Hedeman.  "Some  sites  may 
cost  hundreds  of  millions  each  to  remedy." 

Congress  is  about  to  renew  and  expand 
the  Superfund  and  may  lay  out  a  cleanup 
timetable,  unhappy  that  although  EPA  has 
removed  imminent  hazards  at  hundreds  of 
dumps,  only  12  have  been  fully  purged.  But 
deadlines  may  not  help  much. 

"When  Congress  wrote  Superfund  into 
law  in  1980."  William  Hedeman  tole  me.  "it 
ordered  EPA  always  to  choose  the  most 
cost-effective  cleanup  remedy.  Nobody 
wants  toxic  waste  in  their  backyard,  but  the 
law  tis  skewed  toward  leaving  some  there. 
We  may  haul  away  drums  and  dirt  and  leave 
groundwater  contaminated  because  it's 
cheaper  to  pipe  in  water  than  to  clean  the 
aquifer.  And  it's  hard  to  move  fast  when 
you  don't  know  which  remedies  will  work." 

At  Times  Beach,  the  Missouri  town  emp- 
tied-by  dioxin,  the  immediate  remedy  has 
been  to  buy  the  town  and  relocate  2.000 
people,  at  a  cost  of  33  million  dollars.  The 
town  is  one  of  more  than  40  sites  in  Missou- 
ri under  investigation  by  EPA.  which  is  test- 
ing methods  to  detoxify  or  incinerate 
dioxin-contaminated  soil.  But  getting  rid  of 
dioxin  could  prove  easier  than  learning 
whether  we  really  need  to. 

Vanishingly  small  doses  of  dioxin  cause 
miscarriages,  birth  defects,  liver  damage,  or 
death  in  laboratory  animals:  to  guinea  pigs 
it's  200  times  as  lethal  as  strychnine.  But 
mammals  vary  in  sensitivity  to  chemicals, 
and  dioxin's  only  undisputed,  but  not  inevi- 
table, effect  in  humans  is  a  skin  rash,  some- 
times severe  and  lasting.  Even  workers  heav- 
ily exposed  in  industrial  accidents  seem  not 
to  have  suffered  worse.  Nor  have  scientists 
found  any  abnormal  rates  of  illness  among 
former  residents  of  Times  Beach. 

Still,  animal  tests  indicate  dangers,  and 
the  long-term  health  effects  of  dioxin 
remain  unknown.  That's  true  of  practically 
all  toxic  wastes:  A  health  survey  hardly  ever 
establishes  whether  they  slowly  and  subtly 
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poison  us. 

"That  demands  proof  of  cause  and  effect 
that  science  cannot  now  provide."  says  Dr. 
Roger  Cortesi,  head  of  EPAs  Office  of 
Health  Research.  "Usually  people's  expo- 
sure to  chemicals  is  uncertain,  not  enough 
people  can  be  studied  to  reveal  minute 
health  effects,  and  detectable  injuries  may 
have  other  causes  and  take  years  to 
appear." 

This  makes  it  difficult  to  measure  risks. 
Most  of  us  don't  even  try:  We  conclude  that 
injury  from  hazardous  waste  is  always  as 
probable  as  it  is  possible— that  if  the  worst 
can  happen,  it  will.  I  asked  Dr.  Donald 
Barnes,  EPA's  chief  adviser  on  dioxin,  how 
regulators  determine  degrees  of  risk. 

"When  we  assess  the  seriousness  of  a  po- 
tential threat  to  health,"  he  said,  "we 
always  lack  full  information.  So  we  cau- 
tiously make  worst-case  assumptions,  such 
as  that  dioxin  causes  cancer  in  humans  as 
easily  as  it  does  in  rats.  To  that  assumption 
we  add  others— for  instance,  a  conservative 
estimate  of  the  dioxin  exposures  that  might 
put  you  at  risk  of  developing  cancer.  A  pru- 
dent regulator  acts  on  these  assumptions  as 
if  they  were  realistic  in  every  situation. 
That  confuses  people  into  taking  them  as 
documented  fact,  but  things  are  not  always 
as  calamitous  as  they  seem." 

EPA  is  checking  hundreds  of  possibly  con- 
taminated factories  and  dumps  for  dioxin 
and  surveying  its  level  in  the  environment. 
Municipal  incinerators  emit  dioxin— as  may 
home  fireplaces— and  residues  may  remain 
in  forests,  fields,  and  lawns  from  dioxin- 
tainted  herbicides,  common  until  EPA  large- 
ly halted  their  use  in  1979. 

The  dioxin  molecule  is  exquisitely  diffi- 
cult to  identify.  But  in  Midland,  Michigan. 
where  Dow  Chemical  has  been  testing  soil. 
fish,  and  river  water  for  dioxin  from  compa- 
ny discharge  pipes  and  incinerators,  chem- 
ists using  ultrasensitive  instruments  can 
detect  it  at  parts-per-quadrillion  levels. 
That's  like  zeroing  in  on  one  drop  in  12  bil- 
lion gallons  of  water. 

EPA  suspects  that  dioxin  causes  some 
human  cancers  and  says  Dow  is  the  main 
dioxin  source  in  Midland,  a  legacy  of  past 
production  of  the  herbicide  2.4. 5-T.  Dow 
suggests  that  dioxin  is  naturally  widespread, 
and  while  it  can  persist  in  humans,  it  does 
so  at  harmless  levels.  That  thesis  escaped 
trial  by  jury  early  in  1984.  when  Dow  and 
six  other  companies  settled  out  of  court 
with  thousands  of  veterans  who  claim 
injury  by  the  2.4, 5-T  in  Agent  Orange,  a  de- 
foliant that  was  sprayed  on  Vietnamese  jun- 
gles. 

Dr.  Vernon  Houk.  director  of  the  Center 
for  Environmental  Health  aF"the  National 
Centers  for  Disease  Control  in  Atlanta, 
Georgia,  told  me  that  we  can  reasonably  as- 
sociate disease  with  more  recent  toxic  en- 
counters—assuming significant  exposure. 
But  what  is  "significant?"  We  rarely  know. 

"Our  skill  in  detecting  toxic  chemicals  ex- 
ceeds our  ability  to  medically  interpret  what 
we  find."  says  Dr.  Houk.  Risk  assessment 
at  most  dump  sites  is  somewhat  less  precise 


than  a  five-year  weather  forecast." 

Gert  Heinemann  canvasses  Europe  for 
customers  for  the  Vulcanus  II,  a  seagoing 
incinerator  ship  out  of  Rotterdam  in  the 
Netherlands.  He  sees  from  the  inside  how 
Europeans  manage— and  mismanage— their 
hazardous  waste. 

Id  do  more  business  if  England  stopped 
dumping  in  old  mines  and  in  the  North 
Sea."  Heinemann  told  me.  "Italy?  A  basket 
case!  Sweden  agitates  piously  against  ocean 
incineration,  but  lets  its  industry  give  us 
waste  anyway— keeps  it  out  of  Swedish  land- 
fills." 

Flying  over  the  North  Sea  a  few  days 
later.  I  peered  into  the  huge  incinerator 
stacks  of  the  Vulcanus  II,  glowing  orange 
with  burning  waste.  Gray  wisps  of  steam 
carried  away  dilute  hydrochloric  acid,  which 
fell  to  the  sea  and  turned  to  salt.  By  neu- 
tralizing its  exhaust  with  seawater  instead 
of  expensive  stack  scrubbers,  the  ship  can 
dispose  of  waste  at  half  the  cost  of  inciner- 
ating it  on  land.  For  years  EPA  has  consid- 
ered allowing  Vulcanus  II  and  a  sister  ship 
to  incinerate  waste  in  the  Gulf  of  Mexico, 
but  Gulf  coast  residents  who  fear  toxic 
slicks  and  dead  fish  have  kept  the  idea  in 
dry  dock. 

In  Bavaria  and  in  two  other  West  German 
states,  collecting  stations  funnel  most  toxic 
waste  to  regional  incinerators  and  landfills 
funded  by  industry  and  government.  East 
Germany,  however,  serves  as  Europe's 
dumping  ground  to  earn  hard  currency. 
Crude  pits  there  take  foreign  waste  at  such 
low  rates  that  West  Germany  has  limited 
border  crossing  points  for  waste  ship- 
ments—lest "toxic  tourism"  grow. 

The  dynamics  of  disposal  in  Germany  im- 
pressed me  most  at  a  salt  mine  on  the  East- 
West  frontier.  Since  1972  Kali  and  Salz  AG 
has  bricked  up  waste  in  caverns  left  by 
miners,  salting  it  away  in  formations  stable 
for  250  million  years  and  presumed  immuta- 
ble for  eons  more. 

•  Each  year  we  mine;  we  gain  30  more 
years  of  disposal  space."  said  engineer  Nor- 
bert  Deisenroth,  showing  me  maps.  Dated 
and  multicolored,  they  cataloged  400,000 
tons  of  waste  in  drums.  "Purple  .  .  .  August 
14,  1978  .  .  .  Kepone  pesticide  .  .  .  Virginia." 
West  Germans  must  cope  with  old  dumps 
and  half-forgotten  war  rubble  containing 
live  bombs  and  chemical  weapons,  but 
they've  avoided  calamity  comparable  to  the 
dumping  that  in  the  1970s  extensively  pol- 
luted Virginia's  James  River  with  toxic  resi- 
dues of  Kepone  production. 

The  Japanese,  otherwise  fastidious,  have 
suffered  cruelly  from  careless  disposal  of 
hazardous  waste.  In  the  1950?  at  Minamata 
Bay  in  southern  Japan,  waste  mercury  from 
a  chemical  plant  contaminated  fish,  eventu- 
ally inflicting  disfiguring  paralysis  or  slow 
death  on  thousands  of  people,  including 
children  in  the  womb.  Minamata  disease  hit 
central  Japan  in  1965.  and  harbor  dredging 
at  the  site  of  the  first  disaster  threatens  to 
send  mercury  up  the  food  chain  once  again. 

In  Haginoshima.  a  farm  village  on  Japan's 
west  coast,  elderly  Miyo  Komastsu  gracious- 
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ly  bowed  to  meet  me  despite  the  agony  of 
bone-splintering  cadmium  poisoning.  Japa- 
nese have  named  Miyo's  affliction  after  the 
cry  it  wrings  from  its  victims:  "Itai,  itai.  .  .  . 
It  hurts,  it  hurts.  ..." 

"Itai-itai  disease  is  chronic,"  explained  Dr. 
Noboru  Hagino,  who  in  1961  linked  it  to  rice 
from  paddies  polluted  by  toxic  waste  from  a 
mine  upriver  of  his  ancestral  village.  "It 
mainly  affects  aged  women,  after  repeated 
pregnancies.  Calcium  drawn  from  a  woman's 
bones  by  her  growing  child  is  replaced  by 
cadmium,  and  in  time  bones  can  so  soften 
that  they  snap  at  a  sneeze."  Miyo  was 
brought  to  Dr.  Hagino  in  a  slin?,  with  28 
major  fractures. 

The  cadmium  dumping  ended  in  1971, 
when  villagers  won  a  lawsuit.  More  than  a 
hundred  have  died,  but  Miyo  and  other  sur- 
vivors draw  benefits  under  a  unique  Japa- 
nese law  that  aids  nearly  85.000  people  in- 
jured by  air  pollution  or  hazardous  waste. 

Proposals  to  give  similar  help  to  Ameri- 
cans come  up  often  in  Congress  but  never 
survive  debate.  For  people  like  Verna  Cour- 
temanche  of  Swartz  Creek,  the  only  hope  of 
redress  for  anxiety,  economic  loss,  and 
bodily  harm  is  to  chance  a  long  and  costly 
court  battle  against  a  polluter.  "That's  woe- 
fully inadequate,"  says  Congressman  James 
Plorio.  who  helped  write  the  Resource  Con- 
servation and  Recovery  Act  and  the  Super- 
fund  law.  "We're  not  spending  billions  to 
clean  up  dumps  because  they're  eyesores— 
they  threaten  public  health.  Ignoring  the 
injury  they  cause  people  is  illogical  and 
unjust." 

But  government  relief  makes  even  less 
sense  to  Michael  Horowitz,  general  counsel 
of  the  U.S.  Office  of  Management  and 
Budget.  "If  you  want  to  understand  the  ex- 
plosive implications  of  such  schemes,"  he 
says,  "look  at  black-lung  compensation  for 
coal  miners.  When  it  began  in  1969,  nobody 
thought  it  would  cost  more  than  300  million 
dollars.  Now  it  costs  the  Treasury  almost 
two  billion  dollars  yearly.  Imagine  multiply- 
ing a  small  cohort  of  miners  by  the  number 
of  people  potentially  exposed  to  toxic  waste. 
If  two  children  near  a  dump  develop  leuke- 
mia, and  health  statistics  suggest  that  even- 
tually 12  children  will  sicken,  do  you  com- 
pensate just  the  two,  or  12.  or  every  child 
for  miles  around  because  you  can't  predict 
exactly  which  ones  will  get  the  disease?" 

One  hallmark  of  our  recent  experience 
with  hazardous  waste  is  naivete.  Industry  is 
too  trusting  of  supposed  state-of-the-art  la- 
goons and  landfills.  The  Reagan  Adminis- 
tration thought  a  nation  that  had  voted  for 
less  government  would  tolerate  less  protec- 
tion of  the  environment.  Congress  overrates 
the  power  of  law  to  budge  economic  forces, 
social  inertia,  and  scientific  unknowns.  TV 
and  newspapers  supply  a  catalyst  for  clean- 
up with  the  drama  of  people  trapped  by 
dumps,  but  seldom  ask  whether  the  engine 
of  reform  can  go  anywhere  other  than  in 
circles  if  its  only  fuel  is  alarm.  And  we  all 
want  a  solution  overnight  to  a  crisis  decades 
in  the  making. 

But  long  neglect  is  hard  to  relieve,  not 


least  because  we  cant  always  agree  on  what 
to  do  with  hazardous  waste.  Caught  up  in 
debate  that  is  more  often  confusing  than 
conclusive,  lawmakers,  scientists,  industry, 
and  the  public  fall  badly  out  of  step  with 
each  other  and  sometimes  march  off  in  en- 
tirely different  directions. 

The  people  of  Warren.  Massachusetts 
could  reasonably  object,  "Why  here,  in  our 
town?"  as  they  turned  back  the  attempt  of  a 
developer  and  a  state  commission  to  locate  a 
waste  treatment  complex  in  their  communi- 
ty last  year.  And  the  commission  could  le- 
gitimately ask.  "If  not  here,  where?" 

"Technologically,  toxic  waste  is  no  harder 
to  control  than  air  or  water  pollution,"  says 
William  Ruckelshaus.  twice  administrator 
of  EPA.  "But  toxic  waste  frightens  people 
more  because  we're  less  certain  about  the 
dangers  it  poses— risks  we  likely  can't  elimi- 
nate, only  reduce.  We  may  suffer  more  re- 
crimination, false  starts,  and  environmental 
insults  as  we  tackle  this  dilemma,  but 
there's  no  doubt  of  our  solving  it." 

Verna  Courtemanche  hopes  so.  "I'd  like  to 
think  I'll  live  long  enough  to  see  an  end  to 
problems  with  hazardous  waste."  she  told 
me.  "I  want  a  new  water  supply,  and  I  want 
the  government  to  monitor  my'  dump  for  at 
least  50  years  and  promise  that  the  land  will 
never  be  a  field  for  crops  or  a  playground 
for  kids.  That's  not  ideal,  but  it's  probably 
the  best  we  can  do.  So  there  it  is." 

Mr.  GLENN.  Mr.  President.  I  strong- 
ly support  passage  of  the  Superfund 
Improvement  Act  of  1985. 

One  of  the  most  significant  improve- 
ments made  by  this  legislation  is  the 
increased  funding  level  for  hazardous 
waste  cleanups.  Since  we  enacted  the 
Superfund  Program  in  1980.  more  in- 
formation has  been  obtained  about 
the  magnitude  of  the  cleanup  prob- 
lem. In  its  March  1985  report,  the 
Office  of  Technology  Assessment 
[OTA],  estimated  that  10.000  sites  or 
more  may  reach  the  national  priority 
list.  In  OTA's  opinion,  the  cost  of 
cleaning  up  these  sites  could  exceed 
$100  billion.  The  General  Accounting 
Office  has  estimated  that  costs  for 
cleanup  range  between  $6.3  billion  and 
$39.1  billion.  In  short,  while  there  is 
no  definitive  figure  on  total  cleanup 
costs,  it  is  indisputable  that  existing 
Superfund  resources  will  be  insuffi- 
cient. 

In  my  State,  there  are  now  28  sites 
listed  on  the  national  priority  list  and 
the  Ohio  Environmental  Protection 
Agency  is  currently  investigating  over 
800  sites  across  the  State  which  may 
pose  hazards-  Although  Ohio  ranks 
eighth  in  Nation  in  the  number  of  Su- 
perfund sites,  cleanup  is  underway  at 
only  a  few  sites,  and  none  of  those 
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cleanups  is  completed.  I  believe  that 
passage  of  this  Superfund  reauthoriza- 
tion will  send  a  clear  signal  to  the 
American  people  that  further  delay  of 
Superfund  implementation  will  not  be 
tolerated. 

Beyond  increasing  the  size  of  the  Su- 
perfund, this  legislation  also  makes 
other  important  improvements  in  ex- 
isting law.  S.  51  contains  new  health 
provisions  for  testing  toxic  chemicals 
found  most  frequently  at  Superfund 
sites.  In  addition,  it  requires  the  per- 
formance of  health  assessments  at  all 
NPL  sites.  S.  51  contains  new  provi- 
sions to  improve  planning  for  emer- 
gencies caused  by  chemical  releases  as 
well  as  requirements  for  companies 
that  handle  hazardous  substances  to 
provide  more  information  to  the 
public. 

Finally,  provisions  which  are  of  spe- 
cial interest  to  me,  to  ensure  and  expe- 
dite the  cleanup  of  Federal  facilities 
are'  included  in  the  legislation.  I  be- 
lieve that  the  Secretary  of  Energy  and 
other  applicable  agencies  should  re- 
quest an  adequate  funding  level  in 
their  appropriations  to  clean  up  dan- 
gerous waste  sites.  The  Government 
has  the  responsibility  to  clean  up  sites 
it  owns  just  as  industry  is  called  on  to 
pay  for  its  contribution. 

Mr.  President,  an  expanded  Super- 
fund  is  vitally  Important  and  I  urge 
my  colleagues  to  join  me  in  supporting 
passage  of  S.  51. 

SUPERFUND  PROGRAM  NEEDED  TO  PROTECT 
PUBLIC  HEALTH 

Mr.  PELL  Mr.  President,  I  am 
voting  for  final  passage  of  the  Super- 
fund  Improvement  Act.  I  view  the  pas- 
sage of  this  measure  as  an  absolutely 
essential  step  in  protecting  the  public 
health  and  our  Nation's  environment. 

I  also  am  pleased  to  support  final 
passage  because  the  Superfund  reau- 
thorization, as  amended,  now  includes 
provisions  authorizing  a  research  pro- 
gram on  hazardous  contaminants  in 
indoor  air  and  directing  EPA  to  con- 
duct that  research  program. 

This  measure,  which  I  eosponsored 
as  a  separate  bill,  focuses  research  on 
the  location  and  amount  of  radon  pol- 
lution in  buildings  in  the  United  States, 
and  to  provide  guidance  and  informa- 
tion on  measures  to  reduce  human  ex- 
posures to  radon. 

As  reported  by  the  Environment  and 
Finance  Committees,  the  Superfund 
Improvement  Act  of  198S  authorises 


nearly  five  times  the  $1.6  billion  au- 
thorised by  the  original  legislation  for 
1981-85.  Both  committees  are  to  be 
commended  for  their  hard  wort  and 
the  production  of  an  excellent  meas- 
ure. 

I  regret,  however,  that  we  did  not 
boost  funding  beyond  the  level  recom- 
mended by  the  committees  to  a  level 
in  the  $10  billion  range.  It  is  apparent 
that  the  scope  of  our  hazardous  waste 
problems  are  multiplying  far  more 
rapidly  than  the  funding. 

At  the  start  of  this  decade,  the  Com- 
prehensive Environment  Response. 
Compensation  and  Liability  Act 
[CERCLAj,  which  I  supported  as  an 
original  cosponsor,  created  the  Super- 
fund  Program. 

Since  the  program's  inception.  Su- 
perfund has  brought  more  than  $70 
million  to  New  England  and  more  than 
$6.5  million  to  Rhode  Island  for  work 
on  hazardous  waste  sites  from  1981-85. 
This  influx  of  Federal  funds,  although 
sizable,  has  not  been  nearly  enough. 

Superfund  work  has  not  been  com- 
pleted on  any  of  Rhode  Island's  eight 
national  priority  list  sites— including  a 
dreadfully  dangerous  site  in  Coventry. 
RI.  that  was  among  the  first  in  the 
Nation  to  be  targeted  for  cleanup 
under  8uperfuncL 

We  have  not  only  failed  to  complete 
these  cleanup  tasks  to  assure  the 
safety  of  Rhode  Island  residents,  we 
have  a  list  of  160  additional  sites  that 
includes  many  potential  candidates  for 
the  national  priority  list.  Clearly  we 
are  not  doing  enough,  fast  enough. 

In  the  case  of  the  Superfund  Im- 
provement Act,  no  general  revenues 
would  be  authorized  for  Superfund. 
Superfund  expenditures,  since  they 
are  financed  by  separate  taxes,  would 
not  add  to  the  huge  national  Federal 
deficit. 

We  have  to  build  a  strong  and  effec- 
tive program  to  protect  our  citizens 
and  our  environment  from  the  dread- 
ful threats  of  hazardous  wastes. 
Threats  that,  in  Rhode  Island,  have 
included  chemicals  that  explode  if  ex- 
posed to  water  and  chemicals  that 
form  nerve  gas  if  exposed  to  sunlight. 

If  we  do  not  act  now,  for  fear  of  the 
financial  cost,  we  face  far  higher  costs 
in  the  future.  I  am  not  just  talking 
about  increased  financial  costs.  I  am 
talking  about  increased  disease,  inju- 
ries, and  death. 

As  I  said  in  testimony  on  Superfund 
more  than  6  years  ago,  it  is  hard  to 


1305 


conceive  of  a  higher  priority  than  the 
health  and  welfare  of  our  citizen*  and 
the  preservation  of  a  clean  and 
healthy  environment  for  them  and 
future  generations. 

Mr.  LEVIN.  Mr.  President,  the  Su- 
perf  und  bill  is  of  utmost  importance  to 
the  Nation  and  the  innocent  victims 
whose  lives  are  disrupted  by  the  conse- 
quences of  living  near  a  toxic  waste 
dump. 

The  citizens  of  Michigan  are  no  ex- 
ception. Michigan  has  64  sites  on  the 
Environmental  Protection  Agency's 
[EPA]  national  priority  list  [NPLJ  and 
ranks  second  in  the  Nation  in  Super- 
fund  sites.  The  Michigan  Department 
of  Natural  Resources  estimates  at 
least  1.000  hazardous  waste  sites  are 
located  in  the  State. 

The  March  1985.  edition  of  National 
Geographic  featured  a  sobering  article 
on  hazardous  waste.  One  of  the  toxic 
waste  dumps  it  mentioned  was  near 
Swartz  Creek,  MI  also  known  as  the 
Berlin  and  Ferro  site.  Vema  Courte- 
manche  who  has  led  a  long  fight  to  get 
the  site  cleaned  up  is  mentioned 
throughout  the  article. 

Let  me  take  a  few  minutes  to  quote 
from  the  article: 

Verna  lives  outside  Swartz  Creek,  at  a 
country  crossroads  60  miles  northwest  of 
Detroit.  For  weeks  last  summer  50  trucks  a 
day  rumbled  by  her  house  ferrying  contami- 
nated sou  from  a  nearby  field  to  a  landfill  in 
Ohio.  To  purge  the  field  of  toxic  metals, 
used  motor  oil.  drug  and  dye  by-products, 
and  other  industrial  waste,  backhoes  and 
bulldozers  have  scooped  and  scraped  120,000 
tons  of  earth.  That's  merely  a  first  cut.  how- 
ever, at  the  pollution  left  by  Vena's  former 
neighbor  Charles  Berlin. 

In  1972  Berlin  and  a  partner  opened  a 
hazardous  waste  Incinerator.  Often  it  was 
overloaded,  smothering  the  countryside  in 
acrid  smoke  so  dark  and  dense  that  firemen 
on  the  horizon  would  take  it  for  blazing 
houses  and  race  over.  The  corrosive  murk 
turned  convertible  car  top*  ,nto  literal  rag- 
tops,  reddened  children's  faces  with  rash- 
swelled  eyes  shut. 

In  1980  Berlin  declared  bankruptcy. 
During  the  next  three  years.  Investigators 
unearthed  behind  his  incinerator  five  stor- 
age tanks  and  the  first  of  33,000  drums. 
They  were  bursting  with  waste  that  Berlin 
had  been  forbidden  to  burn,  yet  still  allowed 
to  haul— from  chemical  plants,  auto  facto- 
ries, steel  mills,  refineries,  raiiroads. 

Find  followed  find.  In  a  grim  stew  of  a 
holding  pond.  1  million  gallons  of  oily  muck 
were  laced  with  PCBs.  In  another  pond,  it 
was  believed  that  drums  of  hydrochloric 
acid  and  barrels  of  cyanide  lurked  like 
mines,  needing  only  a  blow  for  their  chemi- 
cals to  leak,  mix,  and  form  a  cloud  of  lethal 


gas.  When  the  pond  was  safely  dredged  in 
May  1983,  Vema  and  the  other  165  evacuees 
cheered.  Today  they  find  they  were  given  a 
reprieve  only  to  serve  an  indeterminate  sen- 
tence. 

Verna  told  me: 

We're  prisoners,  we  can't  sell  our  homes, 
we're  afraid  to  drink  from  our  wells,  and 
out-of-town  friends  shy  from  visits.  My 
sister-in-law  won't  take  gifts  of  my  raspber- 
ry jam  any  more. 

I  wish  I  could  say  this  vivid  descrip- 
tion is  an  exaggeration.  But  I  assure 
the  Senate  that  this  case  is  not  over- 
stated. Unfortunately,  this  story  re- 
peats itself  in  every  State  in  this 
Nation  and  that  Is  why  it  is  essential 
that  we  pass  this  legislation  as  soon  as 
possible. 

I  completely  agree  with  the  Environ- 
ment and  Public  Works  Committee 
that  spending  $7.5  billion  over  5  years 
on  Superfund  Is  necessary  and  desper- 
ately needed.  A  good  case  can  even  be 
made  for  setting  the  funding  at  $10 
billion  over  5  years. 

However,  I  do  not  agree  with  the  Fi- 
nance Committee's  proposal  to  finance 
the  Superfund  in  part  with  a  value 
added  tax  tVATl.  It  is  a  regressive, 
complicated  tax.  That  is  why  I  am 
pleased  that  the  Senate  approved  an 
amendment  introduced  by  Senator 
Helms  and  which  I  cosponsored  that 
expressed  the  sense- of  the  Senate  that 
the  conferees  on  the  Superfund  bill 
should  report  back  a  funding  mecha- 
nism other  than  the  VAT.  As  I  indicat- 
ed in  my  remarks  during  the  debate  on 
the  Helms  amendment,  I  believe  that 
the  Superfund  should  be  financed  by  a 
corporate  minimum  tax.  I  am  pleased 
that  Senator  Helms  indicated  that  a 
corporate  minimum  tax  was  one  of  the 
options  that  could  be  considered  by 
the  conferees  in  the  spirit  of  his 
amendment.  This  tax  reform  would 
improve  the  equity  in  the  Tax  Code  by 
addressing  the  outrageous  situation 
that  tens  of  thousands  of  profitable 
corporations  in  this  country  are  cur- 
rently not  paying  anything  in  taxes. 
This  tax  reform  could  also  provide  en- 
ought  money  to  finance  the  Super- 
fund  at  least  at  the  $7.5  billion  rate. 

Now  that  the  Senate  has  acted,  I 
urge  our  colleagues  in  the  House  of 
•follow  through  with  their  own  actions 
quickly.  It's  been  said  that  "haste 
makes  waste."  However  in  this  case,  it 
is  the  only  way  to  get  on  with  the  job 
of  getting  rid  waste. 

Mr.   QUAYLE.  Mr.   President,   it  is 
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Imperative  that  Congress  reauthorize 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  known  as  Superfund,  this  year.  I 
applaud  the  Environment  and  Public 
Works  Committee  and  the  Finance 
Committee  for  bringing  to  the  Senate 
floor  a  very  workable  bill. 

This  program  is  very  important  for 
my  State  of  Indiana.  Just  this  month, 
EPA  added  four  more  Indiana  sites  to 
the  national  priorities  list,  bringing 
the  total  in  Indiana  to  26  sites.  Five  re- 
moval projects  are  underway  and  two 
more  are  being  prepared.  While  EPA 
has  obligated  $7.9  millio«»-from  Super- 
fund  in  Indiana  as  of  the  end  of  July 
of  this  year,  clearly  the  additional 
progress  we  need  to  make  will  be  jeop- 
ardized if  Congress  does  not  complete 
consideration  of  this  legislation  this 
year. 

I  support  the  authorization  level  as 
reported  in  the  Environment  Commit- 
tee's bill,  $7.5  billion  over  5  years.  I 
recognize  the  enormity  of  the  cleanup 
chore  before  us  and  that  current  levels 
are  not  sufficient  to  deal  with  the 
problem,  however,  like  other  fields  in 
which  the  Government  becomes  in- 
volved, simply  throwing  money  at  the 
problem  will  not  solve  it.  The  Congress 
has  a  duty  to  see  to  it  that  these  funds 
are  expended  wisely  and  try  to  achieve 
the  most  "bang  for  the  buck." 

Developing  a  revenue  source  for  this 
authorization  level  has  not  been  a 
simple  task.  Generally,  I  believe  that 
the  Superfund  should  be  supported  by 
a  dedicated  tax,  that  is  fair  and  equita- 
ble. Furthermore,  I  have  grave  reser- 
vations of  extensively  using  general 
revenues  in  the  Superfund.  Given  our 
deficit  situation,  I  believe  an  independ- 
ent funding  source  is  the  best  solution 
to  providing  reliable  financing  for  the 
Superfund. 

I  believe  the  committee  acted  wisely 
in  balancing  the  need  for  administra- 
tive discretion  with  requirements  to 
assure  timely  and  satisfactory  cleanup. 
EPA  retains  discretion  to  utilize  the 
most  effective  method  of  cleanup  on  a 
site-by-site  basis  while  assuring  protec- 
tion of  human  health  and  the  environ- 
ment. Cleanup  of  Superfund  sites  is  a 
massive  engineering  undertaking.  Ad- 
ditionally, we  are  on  the  fringes  of 
technology  both  in  terms  of  cleanup 
technology  and  engineering  practices 
to  develop  plans  to  achieve  maximum 
cleanup.  Correcting  ground  water  con- 
tamination could  take  years.  Obvious- 
ly, the  expertise  necessary  to  evaluate 


technology  and  cleanup  strategies  is 
best  left  with  EPA,  rather  than  to  be 
second  guessed  by  Congress. 

The  Superfund  reauthorization  bill 
is  one  of  the  most  important  bills  to  be 
considered  by  Congress  this  year.  I 
hope  our  colleagues  in  the  other  body 
will  take  heed  of  our  action  and  act 
quickly  to  work  toward  final  enact- 
ment of  this  much  needed  legislation. 

Mr.  HARKIN.  Mr.  President.  I 
strongly  support  this  bill. 

In  1980,  the  Congress  created  the 
Superfund.  recognizing  the  need  to 
clean  up  the  many  hazardous  waste 
sites  which  endanger  the  health  of  all 
Americans.  Unfortunately,  progress 
has  been  far  too  slow.  Only  six  priori- 
ty sites  have  been  cleaned  up  across 
the  whole  country  in  the  last  5  years. 
The  Environmental  Protection  Agency 
has  begun  to  address  only  20  percent 
of  the  850  sites  on  the  national  priori- 
ty list.  And,  the  General  Accounting 
Office  has  estimated  that  we  may 
have  as  many  as  4,000  national  priori- 
ty sites. 

Iowa  has  seven  toxic  waste  sites  on 
the  national  Superfund  list.  Twenty 
additional  sites  are  listed  under  Iowa's 
State  Superfund  law.  In  addition,  it  is 
estimated  that  270  Iowa  dumpsites 
contain  hazardous  or  potentially  haz- 
ardous materials. 

In  spite  of  the  size  of  this  problem, 
we  have  seen  years  of  footdragging 
and  efforts  to  cut  back.  Every  month 
of  delay  only  adds  to  the  cost  that  will 
have  to  be  paid.  There  is  no  saving  by 
delay.  Delay  only  makes  many  of 
these  sites  more  dangerous  and  harder 
to  clean  up.  It  only  increases  the 
danger  of  contaminating  the  water 
supply. 

This  bill  calls  for  spending  $7.5  bil- 
lion over  5  years.  Estimates  for  the 
total  cost  of  the  cleanup  efforts  range 
from  EPA's  figure  of  $23  billion  to  the 
Office  of  Technology  Assessment's 
view  that  it  could  take  $100  billion  to 
solve  the  problem. 

We  need  to  approve  a  larger  pro- 
gram. I  understand  that  the  adminis- 
tration would  like  to  spend  less.  But 
that  is  the  wrong  way  to  go.  Studies 
have  shown  that  the  money  can  be 
well  spent.  Spending  the  higher  sum 
does  not  really  increase  costs.  It 
simply  has  us  clean  up  the  sites  more 
quickly.  And,  in  the  long  run,  it  means 
that  we  will  spend  less. 

I  am  concerned  about  a  key  aspect  of 
the  bill— the  value  added  tax  charged 
to  every  manufacturer  in  the  country. 
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I  voted  against  the  amendment  by 
Senator  Abdnor  which  would  have  ex- 
empted fertilizer  and  animal  feed  be- 
cause I  believe  that  if  we  are  going  to 
have'this  tax,  then  we  should  not  be 
creating  further  exemptions.  It  should 
fall  on  all  manufacturing.  However,  I 
want  to  make  it  clear  that  I  have  res- 
ervations about  any  value  added  tax. 

I  would  have  preferred  to  see  the  Fi- 
nance Committee  propose  a  package 
of  taxes  which  looked  more  to  the  pol- 
luters. 

I  do  believe  that  a  tax  on  hazardous 
wastes  would  create  a  very  substantial 
incentive  for  the  producers  and  users 
of  that  waste  to  find  ways  to  cut  down 
the  amount  that  needs  disposal. 

With  a  'waste  end  tax,"  we  would 
see  producers  of  waste  adopting  all 
types  of  creative  mechanisms  to  recy- 
cle the  waste  or  to  avoid  its  produc- 
tion. And,  that  would  mean  fewer  ex- 
pensive and  dangerous  problems  in  the 
future. 

I  also  recognize  that  there  are  many 
technical  and  substantive  issues  which 
prevented  the  Finance  Committee 
from  developing  such  a  proposal  in- 
cluding the  desire  not  to  favor  one  dis- 
posal method  over  another  through 
the  tax  system. 

I  understand  that  the  Ways  and 
Means  Committee  plans  to  seriously 
look  at  this  question  along  with  other 
funding  mechanisms.  If  the  other 
body  passes  a  reasonable  plan,  one 
providing  for  reliable  funding.  I  would 
urge  that  the  conferees  sympathetical- 
ly examine  the  alternative  funding 
mechanism  to  the  value  added  tax. 

Mr.  KERRY.  Mr.  President.  I  rise  in 
support  of  the  Superfund  reauthoriza- 
tion, H.R.  2005,  which  we  have  before 
us  today.  I  am  proud  to  vote  for  a  bill 
that  I  believe  is  a  strong  and  responsi- 
ble answer  to  a  complex  problem.  I 
urge  my  colleagues  to  join  with  me  in 
commending  the  determined  and  fruit- 
ful work  of  the  committee  in  crafting 
H.R.  2005. 

Hazardous  wastes  represent  a  com- 
plex problem.  They  pose  a  direct 
threat  to  our  citizens  and  our  environ- 
ment. The  improper  disposal  of  these 
wastes  has  had  a  significant  negative 
impact  on  both  terrestrial  and  aquatic 
ecosystems.  There  is  little  doubt  that 
without  management  of  past  and 
present  waste,  we  could  be  faced  with 
problems  of  considerable  magnitude. 

The  extent  of  our  hazardous,  waste 
problem  and  the  consequent  cleanup 


efforts  necessary  are  now  becoming 
evident.  The  number  of  waste  sites  on 
the  national  priorities  list  is  increasing 
steadily  and  the  Office  of  Technology 
Assessment  projects  that  as  many  as 
10,000  sites  may  finally  be  added  to 
the  list.  Cost  estimates  of  cleanup 
have  also  increased.  GAO  and  OTA 
project  that  the  final  cost  might  total 
$40  billion  and  $100  billion  respective- 
ly. And  unfortunately,  many  of  those 
numbers  may  have  to  be  adjusted  be- 
cause of  problems  that  are  just  begin- 
ning to  reveal  themselves.  Although  I 
would  have  preferred  a  higher  level  of 
funding  for  Superfund,  I  am  pleased 
that  we  will  be  providing  almost  five 
times  the  level  of  funding  during  the 
last  authorization. 

In  addition,  I  am  particularly  dis- 
turbed by  recent  reports  on  the  extent 
of  ground  water  contamination  since 
so  many  Americans  rely  on  ground 
water  as  their  primary  source  of  drink- 
ing water.  I  am  hopeful  that  EPA, 
armed  with  this  strong  bill  that  we  are 
approving  today,  will  make  every 
effort  to  deal  with  the  issues  that  will 
undoubtely  develop  during  the  life  of 
this  Superfund. 

While  the  problem  of  how  to  deal 
with  our  toxic  waste  dumpsites  is  sig- 
nificant, I  believe  that  we  are  proving 
that  it  is  not  insurmountable.  We  have 
learned  much  during  the  first  5  years 
of  Superfund.  This  bill  enables  EPA  to 
use  this  experience,  advancements  in 
technology,  and  increased  financial  re- 
sources to  move  toward  alleviating  this 
environmental  threat. 

Mr.  President,  I  am  proud  that  the 
Senate  will  soon  be  on  record  approv- 
ing a  strong  commitment  to  the  envi- 
ronment and  a  strong  commitment  to 
the  future  health  and  safety  of  our 
Nation.  I  urge  my  colleagues  to  sup- 
port this  worthwhile  legislation  by 
voting  in  favor  of  H.R.  2005. 

Mr.  MATHIAS.  Mr.  President,  I  am 
pleased  to  support  S.  51,  the  Super- 
fund  Improvement  Act  of  1985,  and  I 
commend  the  chairmen  of  the  Com- 
mittees on  Environment  and  Public 
Works.  Finance,  and  the  Judiciary,  for 
their  hard  work  that  has  brought  this 
measure  before  the  Senate  for  final 
passage. 

Out  of  sight,  ouUif  mind"  is  a  prov- 
erb which  has  guided  us  when  it  came 
to  disposing  of  used  household  items, 
byproducts  of  manufacturing  process- 
es, old  packaging,  and  other  residue  of 
our  high-tech  American  society. 
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Only  recently  have  we  come  to  rec- 
ognize the  shortsightedness  of  our 
ways.  Knowing  what  we  know  now 
about  the  long-term  health  effects  of 
many  of  those  products  we  threw 
away  and  longsince  have  forgotten,  we 
have  come  to  recognize  our  collective 
responsibility.  We  have  contributed  an 
enormous  amount  of  dangerous 
matter  to  our  environment  without 
proper  safeguards. 

We  are  now  paying  the  price  of  our 
throwaway  habit  in  Superfund  clean- 
up costs;  RCRA  disposal  sites  and 
methodologies;  Clean  Water  and  Clean 
Air  Act  discharge  permits,  ambient  air 
quality  levels,  and  best  available  tech- 
nologies; and  in  health  and  disability 
costs  for  persons  who  have  medical 
problems  today  because  of  our  prior 
carelessness. 

The  Superfund  bill  is  part  of  our  col- 
lective response  to  our  past  careless- 
ness. The  difficulty  is  that  there  are 
thousands  of  toxic  wastesites.  In 
Maryland  alone,  EPA  and  the  State  al- 
ready have  identified  168  sites,  only 
half  of  which  have,  as  of  yet,  been  in- 
vestigated and  evaluated  for  toxicity, 
at  the  expense  of  the  State  of  Mary- 
land. 

Here  in  Washington,  we  recently 
read  of  electric  transformers  in  a 
Smithsonian  Institution  Building  that 
were  leaking  PCB's.  So  the  problem  is 
all  around  us  and  includes  the  Federal 
Government  as  well  as  everyone  else. 

The  Defense  Department  occupies  a 
good  deal  of  real  estate  in  Maryland, 
including  21  former  Nike  missile  sites. 
They  are  no  longer  used  and  the  De- 
partment is  trying  to  dispose  of  them, 
declaring  them  excess  and  transfer- 
ring them  to  the  General  Services  Ad- 
ministration. 

Many  of  these  underground  sites  are 
prime  suspects  as  the  sources  of 
ground  water  contamination  affecting 
surrounding  residential  communities. 
The  Superfund  bill  before  us  main- 
tains the  Defense  Department's  re- 
sponsibility to  assure  that  those  Nike 
sites  are  not  causing  contamination, 
and  that  they  will  not  contaminate 
Maryland  before  they  are  transferred 
for  public  sale. 

Toxic  waste  is  a  serious  problem  for 
Maryland,  where  we  have  had  some 
experience  attempting  to  clean  it  up. 
The  first  Superfund  site  in  the  Nation 
was  a  site  in  the  city  of  Baltimore  in 
which  drums  of  poison  chemicals  had 
been  buried  for  years.  The  steel  drums 


began  to  rust  and  therefore  to  leak 
and  there  was  an  imminent  health 
danger  to  a  whole  neighborhood.  The 
Environmental  Protection  Agency  re- 
sponded to  the  State's  request  and  the 
two  cooperated  in  a  cleanup.  Not  ev- 
eryone was  satisfied  with  it,  but  at 
least  it  demonstrated  that  EPA  could 
be  called  upon  in  such  circumstances 
and  would  respond.  There  are  six  sites 
in  Maryland  on  the  national  priority 
list  for  cleanup.  Mr.  President,  I  ask 
unanimous  consent  that  brief  descrip- 
tions of  those  sites  and  actions  taken 
to  date  appear  in  the  Record  at  the 
conclusion  of  my  remarks 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

(See  exhibit  1.) 

Mr.  MATHIAS.  The  citizens  of 
Silver  Run  in  Carroll  County,  MD, 
have  been  plagued  with  water  prob- 
lems. These  are  problems  beyond  the 
powers  of  Maryland  to  solve  for  them, 
however,  because  the  source  of  the 
pollution  is  a  toxic  wastesite  in  Penn- 
sylvania. It  is  an  interstate  problem. 

And  it  is  a  problem  that  affects  not 
just  property,  but  people  too. 

We  have  a  number  of  big  and  impor- 
tant engines  of  commerce  in  Mary- 
land, particularly  in  the  Baltimore 
area.  These  manufacturers  have  been 
the  backbone  of  Maryland  employ- 
ment, industrial  strength,  and  trade 
through  the  Port  of  Baltimore.  Yet 
some  of  the  former  employees  of  those 
businesses  are  showing  signs  of  poor 
health— symptoms  of  respiratory  dis- 
eases, unexplained  headaches,  nervous 
system  disorders,  skin  rashes,  cancers, 
and  even  impotence— that  may  be  re- 
lated to  their  prior  long-term  work. 
We*  don't  know  for  sure  yet  what,  if 
any,  disabilities,  deformities,  or  short- 
ened life  expectancies  may  appear  in 
their  children  and  grandchildren. 

But  we  do  know  there  is  a  possibility 
that  some  of  the  jobs  these  people 
held,  some  of  the  materials  they  han- 
dled or  to  which  they  were  constantly 
exposed,  and  some  of  the  places  where 
they  lived  have  placed  them  at  risk  be- 
cause of  toxic  substances.  We  have  an 
obligation  to  get  the  facts  and  deter- 
mine whether  there  is  a  direct  causal 
relationship  and  at  what  levels  and 
time  periods  of  exposure. 

When  faced  with  the  stark  reality  of 
cleaning  up  a  toxic  waste  dump, 
whether  a  municipality,  private  land- 
owner, the  Federal- Government,  or  a 
present   or   prior  contributor   to   the 
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dumpsite,  the  "NIMBY"  problem 
arises— not  in  my  back  yard.  No  one 
wants  toxics  anywhere  near.  So  we  as 
a  nation  must  begin  to  address  the 
nature  of  the  toxic  substances  we 
create,  their  shelf  life,  and  how  to 
safeguard  ourselves,  our  children,  and 
grandchildren  from  their  adverse  ef- 
fects. 

I  am  proud  to  represent  a  State 
which  has  taken  the  lead  in  addressing 
the  problem  of  toxic  waste.  Last  year, 
at  the  urging  of  the  Maryland  Waste 
Coalition,  composed  of  15  citizen  envi- 
ronmental protection  organizations, 
the  Maryland  General  Assembly  ap- 
propriated $500,000  to  the  Maryland 
Superfund  to  continue  State  site  eval- 
uation and  emergency  response  ef- 
forts. I  commend  the  leadership  of  the 
executive  and  legislative  branches  of 
the  State  of  Maryland  for  recognizing 
the  seriousness  of  this  problem  and 
devising  an  integrated  management 
approach  to  toxic  and  hazardous  mate- 
rials. 

The  technology  may  not  even  exist 
to  fully  solve  all  of  the  problems.  And 
the  amount  of  money  that  it  would  re- 
quire is  fantastic.  EPA  has  estimated 
there  are  22.000  sites  nationwide  to 
evaluate  and  that  approximately  2.000 
oL  them  will  require  remedial  re- 
sponse. The  current  cost  estimate  is  an 
average  of  $8.1  million  per  site,  which 
will  continue  to  escalate  over  time  the 
longer  we  put  off  the  inevitable  and 
let  inflation  take  its  toll. 

Some  of  the  estimates  of  the  nation- 
al cost  go  as  high  as  $40  billion.  The 
bill  before  us  now  is  nowhere  near 
that  sum.  but  rather  a  modest  $7.5  bil- 
lion to  be  expended  during  the  next  5 
years.  I  personally  believe  the  nature 
and  extent  of  the  problem  warrants 
more  than  this  amount. 

The  job  ahead  is  a  huge  one  requir- 
ing money,  expertise,  technology,  and 
long-term  commitments  to  clean  up. 
contain,  and/or  reduce  the  toxicity  of 
many  of  these  volatile  elements.  It 
also  requires  us  to  reevaluate  some  of 
our  uses  of  such  toxics,  weighing  their 
health  costs  against  the  benefits  of 
the  products,  processes,  and  lifestyle 
they  help  to  create. 

So  this  is  clearly  a  Federal  problem. 
It  involves  interstate  pollution  issues 
and  a  wide  array  of  responsible  par- 
ties. I  believe  it  is  a  necessary  pro- 
gram. I  say  that  with  great  delibera- 
tion and  caution  because  I  believe  in 
reducing  the  deficit  in  every  possible 


way.  If  this  were  an  expenditure  we 
could  postpone.  I  would  favor  post- 
ponement. But  the  danger  to  human 
health  is  great.  The  problems  can  only 
get  worse  as  the  toxic  dumpsites  fester 
and  the  poison  spreads.  It  is  time  to 
get  on  with  Superfund  and  what  Su- 
perfund will  buy.  which  is  freedom 
from  the  poisons  and  toxins  of  the  last 
century  that  will  poison  the  next  gen- 
eration if  we  do  not  deal  with  them 
now. 

Exhibit  1 
Maryland  Sites  on  EPA  List 
Among  the  812  (540  final  and  272  pro- 
posed) hazardous-waste  sites  on  the  EPA's 
Superfund  list  are  the  following  in  Mary- 
land: 

Limestone  road.  Cumberland.  The  35-acre 
site  consists  of  two  contiguous  areas  in  Alle- 
gany county  where  officials  have  identified 
contamination  of  ground  and  surface  water 
from  chromium  waste  on  the  site.  The  EPA 
is  preparing  a  remedial  plan  to  determine 
the  full  extent  of  cleanup  required. 

Middletown  Road  Dump.  Annapolis.  The 
10-acre  site  in  a  residential  and  rural  area  in 
Anne  Arundel  county  has  been  used  to  dis- 
pose of  rubble,  fill  material  and  miscellane- 
ous wastes.  Toluene,  benzene,  paint  waste 
and  solvents  were  stored  in  at  least  12 
drums.  The  EPA.  which  is  *conducting  a  re- 
medial plan  for  cleanup,  is  concerned  be- 
cause groundwater  in  that  area  is  used  for 
drinking.  The  agency  has  completed  emer- 
gency action  at  the  site  by  removing  con- 
taminated soil  and  installing  groundwater 
monitoring  wells. 

Sand.  Gravel  and  Stone  Quarry.  Elkton. 
At  least  three  acres  on  the  inactive  quarry 
in  Cecil  county  were  used  until  1974  for  the 
disposal  of  approximately  700.000  gallons  of 
bulk,  solid  and  semi-solid  waste.  In  1976. 
200.000  gallons  of  liquid  waste  and  some 
sludges  were  removed.  The  EPA.  in  1982. 
found  surface  water  contamination  as  well 
as  localized  contamination  of  groundwater. 
Maryland  officials  are  pursuing  local  en- 
forcement action  against  the  responsible 
parties  and  EPA  is  pursuing  remedial  clean- 
up. 

Kane  and  Lombard  street  drums,  Baltf 
more.  There  are  about  1.000  drums  of  toxic' ' 
waste  including  benzene,  lead  and  chromi- 
um, on  the  8.3-acre  abandoned  dump  site, 
which  is  about  a  quarter-mile  away  from  a 
residential  area  of  2.500  people.  State  and 
EPA  officials  have  begun  to  remove  surface 
drums  and  contaminants  at  the  site. 

Mid-Atlantic  Wood  Preservers  Inc..  Har- 
mans.  The  Port  McHenry  Lumber  Companfr" 
manufactures  treated  wood  products  on  tlfe 
3  -acre  Anne  Arundel  county  site.  The 
lumber  is  pressure-treated  with  chromated 
copper  arsenate  to  protect  it  against  water 
and  insect  damage.  Maryland  officials  de- 
tected chromium  and  arsenic  in  soil  and 
groundwater,  and  in  1980  the  company  re- 
moved contaminated  soil  to  an  approved  dls- 
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posal  facility,  since  then,  the  state  has 
found  surface  water  draining  from  the  site 
to  Stony  Run  that  was  contaminated  with 
copper. 

£outhem  Maryland  Wood  Treating  Com- 
pany. Hollywood.  The  25-acre  site  in  St. 
Marys  county  is  owned  and  operated  by  L.A. 
Clarke  and  Son  Inc.,  of  Fredericksburg.  Va. 
The  company  preserves  wood  with  creosote. 
Manufacturing  byproducts  such  as  penta- 
chiorophenol.  benzene  and  lead  are  disposed 
of  in  a  landfill  and  surface  impoundment. 
EPA  is  concerned  by  a  potential  contamina- 
tion of  groundwater,  surface  water  and  soil 
because  about  300  people  who  live  within  3 
miles  of  the  site  depend  on  groundwater  for 
drinking.  The  company  has  excavated  and 
treated  parts  of  the  soil. 

Mr.  PROXMIRE.  Mr.  President.  I 
suggest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  bill  clerk  proceeded  to  call  the 
roll. 

Mr.  ABDNOR.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for 
the  quorum  call  be  rescinded. 
¥  The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 


SUPERFUND  IMPROVEMENT  ACT 
OF  1985 

The  PRESIDING  OFFICER  (Mr. 
Wilson).  Under  the  previous  order, 
there  will  now  be  a  vote  on  H.R.  2005, 
which  the  clerk  will  report. 

The  legislative  clerk  read  as  follows: 

A  bill  (H.R.  2005)  to  extend  and  amend 
the  Comprehensive  Environmental  Re- 
sponse. Compensation,  and  Liability  Act  of 
1980.  and  for  other  purpose*. 

The  Senate  resumed  consideration 
of  the  bill. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  for  the  yeas  and  nays  on  the  pas- 
sage of  the  bill. 

The  PRESIDING  OFFICER.  Is 
there  a  sufficient  second?  There  is  a 
sufficient  second. 

The  yeas  and  nays  were  ordered. 

The  PRESIDING  OFFICER.  The 
bill  having  been  read  the  third  time, 
the  question  is,  Shall  it  pass?  The  yeas 
and  nays  have  been  ordered.  The  clerk 
will  call  the  roll. 

The  legislative  clerk  called  the  roll. 

Mr.  SIMPSON.  I  announce  that  the 
Senator  from  North  Carolina  [Mr. 
East],  is  necessarily  absent. 

The    PRESIDING    OFFICER.    Are 


there  any  other  Senators  in  the  Cham- 
ber desiring  to  vote? 

The  result  was  announced— yeas  86, 
nays  13— as  follows: 

(Rollcall  Vote  No.  196  Leg.] 
YEAS— 86 


Abdnor 

Glenn 

Moynihan 

Andrews 

Gore 

Murkowski 

Armstrong 

Gorton 

Nickles 

Baucus 

Grassley 

Nunn 

Bentsen 

Harkin 

Packwood 

Biden 

Hart 

Pell 

Blngaman 

Hatfield 

Pressler 

Boren 

Hawkins 

Proxmire 

Bosch  witz 

Heinz 

Pryor 

Bradley 

Hollings 

Quayle 

Bumpers 

Humphrey 

Riegle 

Burdick 

Inouye 

Rockefeller 

Byrd 

Johnston 

Roth 

Chafee 

Kassebaum 

Rudman 

Chiles 

Hasten 

Sarbancs 

Cochran 

Kennedy 

Sasser 

Cohen 

Kerry 

Simon 

Cranston 

Lautenberg 

Simpson 

D'Amato 

Laxalt 

Specter 

Danforth 

Leahy 

Stafford 

DeConcini 

Levin 

Stennls 

Dixon 

Long 

Stevens 

Dodd 

Lugar 

Thurmond 

Domenici 

Mathias 

Trlble 

Durenberger 

Matsunaga 

Wallop 

Eagleton 

McConnell 

Warner 

Evans 

Melcher 

Weicker 

Exon 

Metzenbaum 

Wilson 

Ford 

Mitchell 
NAYS-13 

Denton 

Hatch 

McClure 

Dole 

Hecht 

Symms 

Gam 

Heflin 

Zorinsky 

Coldwater 

Helms 

Gramm 

Mattlngly 

NOT  VOTING- 

-1 

East 

So  the  bill  (H.R.  2005),  as  amended, 
was  passed,  as  follows: 

Resolved,  That  the  bill  from  the  House  of 
Representatives  (HJt.  2005)  entitled  "An 
Act  to  amend  title  n  of  the  Social  Security 
Act  and  related  provisions  of  law  to  make 
minor  improvements  and  necessary  techni- 
cal changes",  do  pass  with  the  following 
amendments: 

Strike  out  all  after  the  enacting  clause 
and  insert: 
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99th  CONGRESS 
1st  Session 


H.  R.  2005 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  26  (legislative  day,  September  23),  1985 
Ordered  to  be  printed  with  the  amendments  of  the  Senate 

[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


AN  ACT 

To  amend  title  II  of  the  Social  Security  Act  and  related  provi- 
sions of  law  to  make  minor  improvements  and  necessary 
technical  changes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  4t  SHORT  TITLE. 

4  This  Aet  may  be  cited  as-  the  "Social  Security  Minor 

*j    cxtttx  J.  ccnmcai  Kj nansr c 9  -Zvct  Or  x  c7©o 

TABLE  Q¥  CONTENTS 

Sscr*    j_  Short  title 

OCC    it?    L'C inonStrftllOfi   pFOjvCvS   IttVOi Ving  rfVO   QlS&rHHrV   nTSTFrtl frOO   prO^JTilin. 
^C€;    ?tt    L/lSaOlnrV  Q.G.V190rV  COUnCli. 

Seer  4r  Taxation  ei  social  security  benefits  received  W  certain  citizens  ei  posses- 

Seer  &7  Application  ei  dependency  test  te  adopted  great-grandchildren  im  purposes 

er  cnii(i  s  insuranee  oeneiivS. 
Seer  &r  Elimination  el  requirement  fer  publieation  ef  revisions  m  pre- 1979  benefit 

ftp/*!      1_    Fnil    nnfr    £oa^ai*ln    -.1 .-,  »-i  t'w-,,-.  ti  ^v-> 

'Jvvt      TT      A  RlliSinC    tTTTTTTTTTTX    trTTttTTTt7tCTTT7Tf7 

Seer  &r  Extension  el  fifteen  month  recntitlcmcnt  period  te  childhood  disability  bene- 

iiCHi nes  suosoQuent'i v  eftrHieo. 
Seer  9t  Charging  ef  work  deductions  against  auxiliary  benefits  m  disability  eases. 
Seer  4#r  Perfecting  amendments  te  disability  offset  provision. 
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oCC    ttt    ijtfttC  OOVCr&ffO  ttSrTMMTiCIltS. 

OCC.    tzJt    H*IIC(tt  Or  CttriV   txCilVOF  y   Or  DCTTCHt<  CnCCK.9. 

Seer  4-Sr  Preservation  el  benefit  status  fef  disabled  widows  aee.  widowers  who  lest 
SSI  benefits  because  ef  1983  changes  ie  actuarial  reduction  fer- 

OCC    TT7    vJCiiCFui   CiiCCliVC   QQXC. 

1  8E€,  £  DEMONSTRATION  PROJECTS  INVOLVING  THE  DISABIL- 

2  JT¥  INSURANCE  PROGRAM. 

3  (a)   Extension   op   Waiver   Authority. — Section 

4  505(a)(3)  ef  the  Social  Security  Disability  Amendments  ef 

5  1980  is  amended  by  inserting  "which  is  initiated  before  June 

6  40y   1990"   after   "demonstration  project  under  paragraph 

7  (D^r 

8  (b)    Interim    Reports. — Section    505(a)(1)    ef   seek. 

9  Amendments  is  amended  te  read  as  follows: 

iu  \*)  >3rH  er  Dciorc  *j unc  try  i hoo,  ano.  en  er  Dciorc  u unc  tr 

11  m  eaeh  ef  the  years  4^8^  4£S?7  408^  anel  4^8^  the  Sccrc 

12  tary  shall  submit  te  the  Congress  an  interim  report  en  the 

13  progress  ef  the  experiments  and  demonstration  projects  ear- 

14  ried  e«t  under  this  subsection  together  with  any  related  data 

15  aftd  materials  which  the  Secretary  may  consider  appropri 

16  ftte^r 

17  (e)  Final  Report. — Section  505(c)  ef  s«eh  Amend 

18  ments  is  amended  by  striking  eut  "under  this  section  fte  later 

19  than  five  years  after  the  date  ef  the  enactment  ef  this  Act" 

20  aftd  inserting  m  lieu  thereof  "under  subsection  (a)  ne  fater 

91      +"U«v»   Tim^  ft     1  ftftO" 

*_'  A    '    VlllXll  If  U11L>   TrJ    J.  U  U  KJ      . 
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1  (d)  Incorporation  ep  Certain  Reports  Into  Sfie- 

2  rbtary's    Annual    Report    to    Congress. — Section 

3  1110(b)  ef  the  Social  Security  Aet  is  amended  by  adding  ftt 

4  the  eftd  thereof  the  following  new  paragraph: 

5  ii(£)  AM  reports  of  the  Secretary  with  respect  to  projects 

6  carried  out  under  this  subsection  shall  be  incorporated  iftte 

7  the  Secretary's  annual  report  to  the  Congress  required  by 

8  section  704.". 

9  SE€t  &  DISx\BILITY  ADVISORY  COUNCIL. 

10  (ft)  Appointment  of  Council. — Within  ninety  days 

11  ftfteF  the  date  ef  the  enactment  of  this  Aefr  the  Secretary  ef 

12  Health  ftftd  Human  Services  shall  appoint  a  special  Disability 

13  Advisory  Council. 

14  (b)  Membership  op  Council. — The  Disability  Advi- 

15  soFy  Council  shah1  consist  of  ft  Chairman  ftftd  »et  more  thftft 

16  twelve  other  persons,  appointed  by  the  Secretary  without 

17  regard  to  the  provisions  of  title  £7  United  States  Code,  gev- 

18  crning  appointments  i»  the  competitive  sendee .  The  appoint 

19  ed  members  shall,  to  the  extent  possible,  represent  organiza 

20  tie»s  of  employers  ftftd  employees  i»  equal  numbers,  medical 

21  ftftd  vocational  experts  fFOft*  the  public  of  private  sector  (of 

22  fFOfft  both  s«eh  sectors),  organizations  representing  disabled 

23  people,  ftftd  the  public.  The  Council  shfth*  ffteet  fts  often  fts 

24  fftfty  be  necessary  foF  the  performance  of  its  duties  under  this 

£i*J  uvvuvu,    UUU   TTTXt    1U3S    UltlMl    ntttXI   QTttrTTTCTTjrT 
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1  (e)  Duties  op  Council. — (4)  The  Advisory  Council 

2  shall  conduct  studies  and  make  recommendations  with  re- 
o  spcci  to  tnc  mcQicfti  and  vocational  aspects  Or  disability  under 
4t  Dotn  Ditic  rr  anu  title  a.  v  j.  of  tnc  ©ociai  security  .zvet,  inciud~ 

5  rag  studies  ftftd  recommendations  relating  te — 

6  (A)  the  effectiveness  el  vocational  rehabilitation 

7  programs  for  recipients  el  disability  insurance  benefits 

8  er-  supplemental  security  income  benefits; 

9  (B)  the  question  ef  using  specialists  ler-  completing 

10  medical  and  vocational  evaluations  at  the  State  agency 

11  level  ift  the  disability  determination  process,  including 

12  the  question  el  requiring,  m  cases  involving  impair- 

13  ments  other  than  mental  impairments,  that  the  medical 

14  portion  el  eaeh  ease  review  (as  wett  as  any  applicable 

15  assessment  el  residual  functional  capacity)  be  complct 

16  ed  by  an  appropriate  medical  specialist  employed  by 

17  the  appropriate  State  agency  before  any  determination 

18  eon  be  made  with  respect  te  the  impairment  involved; 

19  (G)  alternative  approaches  te  work  evaluation  in 

20  the  ease  el  applicants  ler-  benefits  based  e»  disability 

21  and  recipients  el  suee.  benefits  undergoing  reviews  el 

22  their-  cases,  including  immediate  referral  el  any  stteh 

23  applicant   er-   recipient   te   a   vocational   rehabilitation 

24  agency  ler-  services  at  the  same  time  he  er-  she  is  re- 
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1  fcrrcd  te  the  appropriate  State  agency  fef  a  disability 

2  determination; 

3  £B)  the  feasibility  ftftd  appropriateness  el  providing 

4  work  evaluation  stipends  fe*  applicants  le?  a«d  rccipi- 

5  eats  el  benefits  based  e»  disability  m  cases  where  ex- 

6  tended  work  evaluation  is  needed  erie*  te  the  Imai  de- 

7  termination  el  their  eligibility  !e*  sueh  benefits  m  le? 

8  further  rehabilitation  and  related  services; 

9  (fi)  the  standards,  policies,  and  procedures  which 

10  are  applied  e*  used  by  *he  Secretary  el  Health  aftd 

11  Human  Services  with  respect  te  work  evaluations  m 

12  order  te  determine  whether  sueh  standards,  policies, 

13  aftd  procedures  will  provide  appropriate  screening  eri- 

14  tcria  lef  work  evaluation  referrals  m  the  ease  el  appli 

15  cants  le?  and  recipients  el  benefits  based  e«  disability; 

16  ftftd 

17  (F)  possible  criteria  le*  assessing  the  probability 

18  that  aft  applicant  le*  e?  recipient  el  benefits  based  e« 

19  disability    will    benefit    from    rehabilitation    services, 

20  taking  rate  consideration  net  e«ly  whether  the  individ 

21  «ftl  involved  will  be  able  after  rehabilitation  te  engage 

22  m  substantial  gainful  activity  but  ake  whether  rchabili 

23  tation  services  eon  reasonably  be  expected  te  improve 

24  the  indivi dual's  functioning  se  that  he  e?  she  will  be 
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1  able   to   hve   independently   of   work   m   a   ohcltcrcd 

2  environment. 

3  (3)  Per-  purposes  of  this  subsection,  "work  evaluation" 

4  includcg  (wdth  respect  to  any  individual)  a  determination  of — 

5  (A)  sueh  individual's  skills, 

6  (B)  the  work  activities  of  types  of  work  activity 

7  for-  which  sueh  individual's   skills   are  insufficient  of 

8  inadequate, 

9  (C)  the  work  activities  of  types  of  work  activity 

10  for-  which  sueh  individual  might  potentially  he  trained 

11  of  rehabilitated, 

12  (D)  the  length  of  time  foF  whieh  sueh  individual  is 

13  capable  of  sustaining  work  (including,  m  the  ease  of 

14  the  mentally  impaired,   the  ability  to  eope  with  the 

15  stress  of  competitive  work),  and 

16  ..  (E)  any  modifications  which  may  he  necessary,  m 

17  work   activities   foF   which   sueh   individual   might   he 

18  trained  of  rehabilitated,  m  ofoof  to  enable  him  of  heF 

19  to  perform  sueh  activities. 

20  (d)  Provision  op  Assistance  <po  Council;  ConrBN 

21  sation  op  Memdbbs. — (4)  ¥he  Disability  Advisory  Council 

22  is  authorized  to  engage  sueh  technical  assistance,  including 

23  actuarial  services,  as  may  he  required  to  carry  out  its  func 

24  tions,  and  the  Secretary  of  Health  and  Human  Services  shall, 

25  in  addition,  make  available  to  the  Council  sueh  secretarial, 
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1  clerical,  ane  other  assistance  a»«  sueh  actuarial  a»e  other 

2  pertinent  data  prepared  by  the  Department  el  Health  aftd 

3  Human  Services  as  the  Council  may  require  te  carry  eet 

4  saeh  functions. 

5  (3)  Appointed  members  el  the  Council,  while  serving  eft 

6  business  el  the  Council  (inclusive  el  travcltimc),  shall  receive 

7  compensation  at  rates  fixed  by  the  Secretary,  eat  net  exceed 

mS      IJJ  X  \J\J      T7TTT      UUV  i      IXlllly      TTTTTTT7      oT7     TJTTrvTTTg      il  VV  tl  V       ITTtTTT      tuvn 

9  homes  e?  regular  places  el  business,  they  may  be  allowed 

10  travel  expenses,  including  per  diem  m  hea  el  subsistence,  as 

11  authorized  by  section  5708  el  title  07  United  States  Code,  fof 

12  persons  m  the  Government  employed  intermittently. 

13  (e)  Reports. — The  Disability  Advisory  Council  shah" 

14  submit  a  report  (including  a»y  interim  reports  the  Council 

15  ffiay  have  issued)  el  its  findings  a»e  recommendations  te  the 

16  Secretary  el  Health  a»e  Human  Services  net  later  tha«  De- 

17  comber  £4-7  1986;  aae  saeh  report  aad  recommendations  shall 

18  thereupon  be  transmitted  te  the  Congress  a»e  te  the  Board  el 

19  Trustees  el  the  Federal  Disability  Insurance  Trust  Fund. 

20  (I)  Termination. — Alter  the  date  el  the  transmittal  te 

21  the  Congress  el  the  report  required  by  subsection  (e^  the 

22  Disability  Advisory  Council  shall  cease  te  exist. 

23  (g)  Conforming  Amendmento. — (±)  Section  706  el 

24  the  Social  Security  Aet  is  amended — 
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1  (A)  fey  inserting  "except  as  provided  m  subsection 

2  {e)^  immediately  before  ilthe  Secretary  shall  appoint" 

3  »  3ub3oetion  {a)f  and 

4  fB)  fey  adding  at  the  en4  thereof  the  following 

5  new  subsection: 

6  1%)  Ne  Advisory  Council  en  Social  Security  shall  fee 

7  appointed  under  subsection  (a)  in  1085  (e?  in  any  subsequent 

8  yea?  prior  te  1989).". 

9  (2)  Section  42  ef  the  Social  Security  Disability  Benefits 

10  Reform  Aefe  ef  1981  is  repealed. 

11  SE&  4,  TAXATION  OF  SOCIAL  SECURITY  BENEFITS  RECEIVED 

12  B¥    CERTAIN    CITIZENS    OF    POSSESSIONS    OF 

1  2  THF.  ITNITFO  gaLAJEEg 

14  (a)  Gbnebal  Rule. — Section  9&3  ef  the  Internal  Rev- 

15  cnue  Code  ef  1954  (relating  te  citizens  ef  possessions  ef  the 

16  United  States)  is  amended  fey  redesignating  subsection  (e)  as 

17  subsection  (d)  and  fey  inserting  after  subsection  (fe)  the  follow 

18  ing  new  subsection: 

19  1%)  Taxation  op  Social  Security  Benefits. — Mj 

20  for  purposes  ef  an  income  tax  imposed  in  the  possession,  any 

*-j  J.  TjTTCTcCT  TfTTxTTXTTinr  TTtTTTtTrrT   \TTo    U.UllIH_/vl   TTT  T5T7T7T7TT7TT    UVJ^IA/J    rTTTTvTTvxTTI    wj 

22  an  individual   described  in  subsection  (a)  is  treated  in  a 

23  manner  equivalent  te  that  provided  fey  section  867  then — 

24  li(4)  sueh  benefit  shall  fee  exempt  frem  the  tax  im- 

25  posed  fey  section  &Qj  and 
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1  ilify  ne  amount  shftU  be  deducted  ft«d  withheld 

2  from  sueh  benefit  under  section  1111." 

3  (b)   Cross    Reference. — Paragraph   (&)   el   section 

4  871(a)  el  sueh  Code  is  amended  by  adding  ftt  the  end  thereof 

5  (after    and    below    subparagraph    (B))    the    following    new 

6  sentence: 

r  UI      EX  vUlIllvtll    TTT    Cvl  vwlll    VI II UV  no    T7X     |7T7TTkTx7CTTTT^FTTCT    TTX     *.bix, 
KJ  1I11VU    ULUtVL9y    15VL    CT^^TTTTTT    vvh\v  /• 

7  (e)  Effective  Date. — The  amendments  made  by  this 

8  section  shall  apply  te  benefits  received  after  December  34r 

1  U&O  \   TIT   LUAILUIU    Vlyu/l  W   UllU-Ulg  MltUl    SUU11  TITCTT77 

10  SEO.  5r  APPLICxVTION  OF  DEPENDENCY  TEST  TO  ADOPTED 

11  GREAT  GRANDCHILDREN    FOR    PURPOSES    OF 

12  CHILD'S  INSURANCE  BENEFITS. 

13  (a)  Treatment  op  Grandchildren  an©  Great 

14  Grandchildren   Alike. — Section   2Q2(d)(8)(D)(ii)(IH)  el 

15  the  Social  Security  Aefc  is  amended  by  inserting  iief  great 

16  grandchild' '  ftlter  "grandchild". 

17  (b)  Effective  Date. — The  amendment  made  by  sub- 

18  section  (ft)  shall  apply  with  respect  te  benefits  ler  which  ftp- 

19  plication  is  fiied  after  the  dftte  el  the  enactment  el  £his  Aek- 

20  SEO.  <*  ELIMINATION  OF  REQUIREMENT  FOR  PUBLICATION 

2 1  CU2  PPVIRfONR  TN  PRF  1Q7ft  RFNFFIT  TARI.F. 

22  Section  215(i)(4)  el  the  Social  Security  Aet  is  amended 

23  by  striking  e«t  lithe  Secretary  shftli  publish' '  ftnd  ftil  *hftt 

24  follows  in  ^he  test  sentence  ftnd  inserting  in  lieu-  thereof  the 
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1  following:  ^^the  Secretary  shall  rovioc  the  table  ef  benefits 

2  contained  m  subsection  (0)7  fts  in  effect  m  December  W7&7  m 

3  accordance  with  the  ^requirements  ef  paragraph  (2)(D)  ef  this 

4  subsection  fts  then  in  effect,  except  that  the  requirement  in 

5  sueh  paragraph  (2)(D)  that  the  Secretary  publish  sueh  wri- 
ts sien  el  the  table  ef  benefits  in  the  Federal  Register  shall  ne^ 

7  ftpply^ 

8  SE€t  ?.  FAIL  SAFE  FORMULA  CLARIFICATION. 

9  Section  709(b)(1)  ef  the  Social  Security  Aet  is  amended 

10  te  reftd  fts  follows: 

11  ii{±)  the  balance  in  sueh  Trust  Fund  as  ef  the  he- 

12  ginning  of  sueh  year,  including  the  .taxes  transferred 

13  under  section  201(a)  en  the  first  day  ef  sueh  yea?  ftnd 

14  reduced  by  the  outstanding  amount  ef  any  lean  (includ 

15  ing  interest  thereon)  theretofore  made  te  sueh  Trust 

16  Fund  under-  section  20J4)  ef  1817(j),  te^ 

17  SEG,  &  EXTENSION  OF  15  MONTH  REENTITLEMENT  PERIOD 

18  TO    CHILDHOOD    DISx\BILITY    BENEFICIARIES 

19  SUBSEQUENTLY  ENTITLED. 

20  (ft)  In  General. — Section  202(d)(6)(E)  ef  the  Seek* 

21  Security  Aet  is  amended  by  striking  out  iLthe  third  month 

22  following  the  month  in  which  he  ceases  te  he  under  sueh 

23  disability' '   and  inserting  in  heu  thereof  i%he  termination 

24  month  (fts  defined  in  paragraph  (l)(G)(i)),  subject  te  section 

25  223(c),". 
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1  (b)    Conforming    Amendment. — Section    223(c)    el 

2  sueh  Aet  is  amended  by  inserting  "(d)(6)(A)(ii),  (d)(6)(B)/' 

Q  nftrr  "MWlWRWiH  " 

4  (e)  Effective  Date. — ¥he  amendments  made  by  this 

5  3cction  ftfe  effective  December  ±j  1980,  ftftd  shftH  apply  with 

6  respect  to  any  individual  who  is  under  a  disability  (as  defined 

7  m  section  223(d)  el  the  Social  Security  Aet)  en  of  ftftef  thftt 
o  (laic. 

9  8E€t  &  CHARGING  OF  WORK  DEDUCTIONS  AGAINST  AUXILIA 

1  0  BY  RFNF.FTTre  IN  Oiq  ARTI  TTY  fARFff 

11  (a)  In  General. — (4)  Section  203(a)(1)  ef  the  Social 

12  Security  Aet  is  amended  by  striking  out  "preceding"  m  tbe 

13  first  sentence. 

14  (3)  Section  203(a)(6)  el  st*eh  Aet  is  amended — 

15  (A)  by  striking  out  "and  (e^  ftftd  inserting  m  lieu- 

16  thereof  £i(4)7  ftftd  (e^f  ft**^ 

17  (B)  by  striking  out  ~  whether  of  net11  fteel  ftH  thftt 

18  follows  dewft  through  "further  reduced"  ftnd  inserting 

19  in  lieu  thereof  "shall  be  reduced". 

20  (b)  Effective  Date. — Tbe  amendments  made  by  s«b- 

21  section  (ft)  shall  apply  with  respect  to  benefits  payable  fe* 
^^  montns  alter  XJcccmDcr  iy©o. 
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1  SE&  ±&  PERFECTING  AMENDMENTS  TO  DISABILITY  OFFSET 

2  PROVISION. 

3  (ft)  fe*  General. — ft)  Section  221(a)(2)  el  the  Seeiftl 

4  Security  Aet  is  amended  te  read  as  followa: 

5  ^{3)  sueh  individual  is  entitled  ler  sueh  month 

6  te— 

7  ii(A)  periodic  benefits  en  account  el  his  er 

8  her  tetftl  er  partial  disability  (whether  er  net  per- 

9  mancnt)  under  a  workmen's  compensation  kw  er 

10  plan  el  the  United  States  er  a  State,  er- 

11  ii£B)  periodic  benefits  en  account  el  his  er 

12  her-  tetftl  er  partial  disability  (whether  er  net  per- 

13  mancnt)    under   ftny    other   kbw   er-   plan   el   the 

14  United  States,  ft  State,  ft  political  subdivision  (as 

15  that  term  is  used  in  section  218(b)(2)),  er-  ft»  in- 

16  strumentality  el  twe  er-  more  States  (fts  that  term 

17  is  used  m  section  218(k)),  other  than  (i)  benefits 

18  payable  under  title  &&j  United  States  Code,  (ii) 

19  benefits  payable  under  a  program  el  assistance 

20  which  is  based  en  need,  (iii)  benefits  based  en 

21  service  ftH  er-  substantially  ftH  el  which  wfts  in- 

22  eluded   under   ftn   agreement   entered  inte  by  ft 

23  State  ftnd  the  Secretary  under  section  3±&7  m^ 

24  (iv)  benefits  under  ft  kw  er  pkbn  el  the  United 

25  States  based  en  service  fttt  er  part  el  which  is  em- 

26  ploymcnt  fts  defined  in  section  210,". 
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1  (2)  Section  224(a)(2)  of  sueh  Aet  (fts  amended  by  para 

2  groph  (4)  el  this  subsection)  is  further  amended  by  striking 

3  eat  1%ii  ef  poft  el  which' '  m  clause  (iv)  ftftd  inserting  m  he** 

4  thereof  iiftti  ef  substantially  a4i  el  which". 

5  (b)  Effective  Dates. — (±)  The  amendment  made  by 

6  subsection  (a)(1)  shftH  be  effective  as  though  it  had  bee»  m- 

7  eluded  ef   reflected  m  the   amendment   made   by   section 

8  2208(a)(3)  el  the  Omnibus  Budget  Reconciliation  Aet  el 

9  40£±r 

10  {£)  The  amendment  made   by  subsection  (a)(2)  shall 

11  apply  eniy  with  respect  te  monthly  benefits  payable  e»  the 

12  basis  el  the  wages  ftnd  self  employment  income  el  individuals 

13  whe  become  disabled  (within  the  meaning  el  section  223(d)  el 

14  the  Social  Security  Aet)  ftlte?  the  month  m  which  this  Aet  is 

15  enacted. 

17  (a)   Maximum    Period   of   Retroactive    Cover- 

18  AO&: — Section    218(f)(1)    el    the    Social    Security    Aet   is 

19  amended  by  striking  e«t  i%  agreed  te  by  the  Secretary  ft»d 

20  the  State' '  ft»d  inserting  m  he»  thereof  ^  mailed  ef  dcliv- 
&1.  creel  ey  otner  means  te  tnc  Secretary — ? 

22  (b)    Positions    Compensated    Solely    on    Fes 

23  Basis. — Section  218(u)(3)  el  sueh  Aet  is  amended  by  strik- 

24  iftg  eat  ^  agreed  te  by  the  Secretary  ft»d  the  State"  ft»d 
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1  inserting  m  hew  thereof  %*  mailed  er  delivered  by  other 

2  means  te  the  Secretary". 

3  (e)  Effective  Date. — ¥he  amendments  made  by  this 

4  section  shall  apply  with  respect  to  agreements  and  modifica 

5  tions  el  agreements  which  are  mailed  of  delivered  to  Ihe  See- 

6  rotary  el  Health  and  Human  Services  (under  section  £±£  ef 

7  the  Social  Security  Aet)  en  er  alter  the  date  el  the  enactment 

8nf  tViin     A  nf 
\7T    umo    TTT7F7 

9  SECt  1&  EFFECT  OF  Ex\RLY  DELIVERY  OF  BENEFIT  CHECKS. 

10  (a)  goft  QASDI  Purposes. — Section  ?Q8  el  the  Social 

11  Security  Aet  is  amended  by  adding  at  the  end  thereof  the 

12  following  new  subsection: 

13  iHe)  Per  purposes  el  computing  the  'QASDI  trust  fend 

14  ratio'  under  section  201(1),  the  'QASDI  fend  ratio'  under  see- 

15  tien  215(i),  and  the  'balance  ratio'  under  section  709(b),  ben- 

16  elit  checks  delivered  before  the  end  el  the  month  ler  which 

17  they  are  issued  by  reason  el  subsection  (a)  el  this  section 

18  shah  be  deemed  te  have  been  delivered  en  the  regularly  des- 

19  ignatcd  delivery  date.". 

20  (b)  Feft  Income  Tax  Purposes. — Section  80(d)  el  the 

21  Internal  Revenue  Code  el  1954  (relating  te  taxation  el  social 

22  security  and  tie*  4  railroad  retirement  benefits)  is  amended 

23  by  adding  at  the  end  thereof  the  following  new  paragraph: 

24  il{§)  Effect  of  early  delivery  of  denefit 

25  checks. — ¥m  purposes  el  subsection  (a^  in  any  ease 
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1  where  section  308  el  the  Social  Security  Aet  causes 

2  social  security  benefit  checks  te  he  delivered  before  the 

3  eftd  ef  fche  calendar  month  ler  which  they  ftre  issued, 

4  £he  benefits  involved  shall  he  deemed  te  have  bees*  Fe- 

5  ceived  m  the  succeeding  calendar  month.". 

6  (e)  Effective  Date. — ¥he  amendments  made  by  this 

7  section  shall  apply  with  respect  to  benefit  checks  issued  ler 

8  months  ending  after  the  date  el  the  enactment  el  ti*is  Aek 

9  SE€t  U,  PRESERVATION  OF  BENEFIT  STATUS  FOR  DISABLED 

I  0  WIHOWM   AND  WinOWF.BS  Wim  TACT  cci  RFNF 

-1.  \J  TtHTTTTTO    Tin^T     TTT17T7Tn7Tfn    Ti  TTT7    T3TTC7T     CTC7TT    TTTJnTJ" 

II  FPFS  BECAUSE  OF  *#S3  CHANGES  IN  x\CTUARIAL 

1  9  PFrHTfTION  FORMULA 

13  (ft)  In  General. — Section  1634  el  fche  Social  Security 

14  Aet  is  amended — 

15  (±)  by  inserting  ^^-  alter  ^Sb^t  1031.",  ftftd 

16  (3)  by  adding  ftt  the  eftd  the  following  new  sub- 

17  section: 

18  "(b)(1)  Aft  eligible  disabled  widow  e?  widower  (described 

19  ift  paragraph  (3))  whe  is  entitled  te  ft  widowT>s  e*  widower's 

20  insurance  benefit  based  e«  ft  disability  for  ftny  month  under 

21  section  202(c)  ef  (I)  btrt  is  ftet  eligible  ler  benefits  under  this 

22  title  ift  fchftfc  month  ft»e  whe  applies  ler  the  protection  el  this 

23  oubscction  under  paragraph  {jfy  shftH  be  deemed  le*  purposes 
^^  et  mtic  ArA  te  ee  ftft  lndiviciual  witn  respect  te  wnom  Dcnciits 
25  under  this  title  ftfe  paid  m  thftt  month  il  he  er  she — 
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1  if{A)    has    been    continuously    entitled    te    saeh 

2  widow's  ef  widower's  insurance  benefits  from  the  first 

3  month  fe*  which  the  increase  described  m  paragraph 

4  (2)(C)  was  reflected  in  sueh  benefits  through  the  month 

5  involved,  and 

6  li£B)  would  he  eligible  fe*  benefits  under  this  title 

7  m  the  month  involved  if  the  amount  ef  the  increase  de- 

8  scribed  m  paragraph  (2)(C)  in  his  of  her  widow's  of 

9  widower's  insurance  benefits,  and  any  subsequent  cost 

10  of  living    adjustment   in   sueh   benefits    under    section 

11  215(i),  were  disregarded. 

12  ii{2)  For-  purposes  ef  paragraph  (^  the  te«n  Eligible 

13  disabled  widow  ef  widower'  means  an  individual  who 

14  ^&)  was  entitled  te  a  monthly  insurance  benefit 

15  under  title  H  for  December  1983, 

16  ii(B)  woe  entitled  te  a  widow's  of  widower's  in- 

17  surancc   benefit   based   en  a   disability   under   section 

18  202(c)  w  (ft  fe*  January  ±084  and  with  respect  te 

19  whom  a  benefit  under  this  title  was  paid  in  that  month, 

20  and 

21  li{£)  because  ef  the  increase  in  the  amount  ef  his 

22  e?  he?  widow's  ef  widower's  insurance  benefits  which 

23  resulted  frem  the  amendments  made  by  section  4£4  ef 

24  the  Social  Security  Amendments  ef  1983  (Public  Law 

25  98  21)  (eliminating  the  additional  reduction  factor  fe? 
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1  disabled  widows  ftftd  widowers  under  ftge  G%  was  m- 

2  eligible  for  benefits  under  this  title  m  the  first  month  in 
o  wnion  sucn  increase  was  paid,  to  mm  of  ncr  {afnx  m 

4  which  ft  retroactive  payment  ef  s«eh  increase  for  prior 

5  months  was  net  made). 

6  11{3)  This  subsection  shall  enly  apply  te  an  individual 

7  whe  files  a  written  application  for  protection  under  this  sub- 

8  section,  m  sueh  manner  and  form  as  the  Secretary  may  pre- 

9  scribe,  during  the  12  month  period  beginning  with  the  third 

10  month  that  begins  after  the  date  ef  the  enactment  ef  this 

11  subsection. 

12  li{4)  for  purposes  ef  this  subsection,  the  term  benefits 

13  under  this  title1  includes  payments  ef  the  type  described  m 

14  section  1616(a)  er  ef  the  type  described  m  section  212(a)  ef 

15  fahheLftwQ3  66.". 

16  (b)  Identification  of  Beneficiaries. — (4)  As  see» 

17  as  possible  after  the  date  ef  the  enactment  ef  this  Aety  the 

18  Secretary  ef  Health  and  Human  Services  shall  provide  eaeh 

19  State  with  the  names  ef  aH  individuals  receiving  widow's  er 

20  widower's  insurance  benefits  under  subsection  (e)  er  (f)  ef 

21  section  202  ef  the  Social  Security  Aet  based  en  a  disability 

22  whe  might  qualify  for  medical  assistance  under  the  plan  ef 

23  thftt  State  approved  under  title  XEX  ef  sueh  Aet  by  reason  ef 

24  the  application  ef  section  1631(b)  ef  the  Social  Security  Aetr 

25  m  Efteh  State  shall 
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1  (A)  using  the  information  se  prodded  and  any 

2  other  information  it  may  have,  promptly  notify  aH  mdi- 

3  viduals  who  may  qualify  feF  medical  assistance  under 

4  its  pkft  by  reason  ef  sueh  section  1631(b)  ef  their  fight 

5  te  make  application  for  sueh  assistance, 

6  (B)  solicit  their  applications  for  such  assistance, 
•  aiiu 

8  (£)  make  the  necessary  determination  ef  seeh  m- 

9  dividuals*  eligibility  fer-  sueh  assistance  under  s«eh  see- 

AV7  U1VJ1I    CCZITZ     LLUU.l/1     TTOTTTT    VTVT\j    ZTXTTt 

11  (e)  Effective  Date. — ¥he  amendment  made  by  sub- 

12  section  (a)(2)  shall  net  ha¥e  the  effect  ef  deeming  an  individ- 

13  «a4  eligible  fef  medical  assistance  fe?  any  month  which  begins 

14  less  than  twe  months  after  the  date  ef  the  enactment  ef  this 

J-  \-J  tTTTvT*     jl  -»•     vj»  -mja  ^  DIfl  EX]    CJF  F  D^TTTt  I_J     L^  fir  1E2  • 


17  Except  as  otherwise  specifically  provided,  this  Aet 

1   W  4-rt.i-k       AWi/\im  A  w\rw\4-r<      w>n  /•!  ^-v      Vw^t      4-Vfci  n        A   ^4-       nir\  c\  I  I       +  r\  \r  r\       r\*4rr\r\4-      /\-n       rnp 

10  viro   tiiiiuiitiiiiuiitB   nxutro    u y    tins   ttt5t   aiiuii  tTtitt?  i/iiuuu  tttt   tiiu 

19  fifst  day  ef  the  month  following  the  month  in  which  this  Aet 

20  is  enacted. 

21  That  this  Act  may  be  referred  to  as  the  "Superfund  Improve- 

22  ment  Act  of  1985". 
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1  TITLE  I 

2  INDIAN  FRIBES 

3  Sec.  101.  (a)  Section  lQl*®f  the  Comprehensive  Envi- 

4  ronmental  Response,    Compensation,   and  Liability  Act  of 

5  1980  is  amended — 

6  (1)  by  striking    "and"  at  the  end  of  paragraph 

7  (31),  striking  the  period  at  the  end  of  paragraph  (32), 

8  and  adding  a  new  paragraph  as  follows: 

9  "(33)    'Indian    tribe'   means    any    Indian    tribe, 

10  band,  nation,  or  other  organized  group  or  community, 

11  including  any  Alaska  Native  village  but  not  including 

12  any   Alaska   Native   regional   or   village   corporation, 

13  which  is  recognized  as  eligible  for  the  special  programs 

14  and  services  provided  by  the  United  States  to  Indians 

15  because  of  their  status  as  Indians;  and"; 

16  (2)  in  paragraph  (16)  by  striking   "or"  the  last 

17  time  it  appears  and  by  inserting  before  the  semicolon 

18  at  the  end  thereof  the  following:  ",  any  Indian  tribe, 

19  or,  if  such  resources  are  subject  to  a  trust  restriction  on 

20  alienation,  any  member  of  an  Indian  tribe". 

21  (b)  Section  104(c)(3)  of  the  Comprehensive  Environ- 

22  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

23  as  amended  by  section  109  of  this  Act,  is  amended  by  adding 

24  at  the  end  thereof  the  following:   "In  the  case  of  remedial 

25  action  to  be  taken  on  land  or  water  held  by  an  Indian  tribe, 
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1  held  by  the  United  States  in  trust  for  Indians,  held  by  a 

2  member  of  an  Indian  tribe  (if  such  land  or  water  is  subject  to 

3  a  trust  restriction  on  alienation),  or  otherwise  within  the  bor- 

4  ders  of  an  Indian  reservation,  the  requirements  of  this  para- 

5  graph  for  assurances  regarding  future  maintenance  and  cost- 

6  sharing  shall  not  apply,  and  the  President  shall  provide  the 

7  assurance  required  by  this  paragraph  regarding  the  availabil- 

8  ity  of  a  hazardous  waste  disposal  facility. ". 

9  (c)  Section  104(d)  of  the  Comprehensive  Environmen- 

10  tal  Response,  Compensation,  and  Liability  Act  of  1980,  as 

1 1  amended  by  section  114  of  this  Act,  is  amended  by  inserting 

12  "or  Indian  tribe"  after  the  phrase   "political  subdivision" 

13  each  time  that  phrase  occurs. 

14  (d)  Section  107  of  the  Comprehensive  Environmental 

15  Response,    Compensation,    and  Liability  Act   of  1980  is 

16  amended — 

17  (1)  in  subsection  (a)  by  inserting  "or  an  Indian 

18  tribe"  after  "Stated- 
Id  (2)  in  subsection  (f)  by  inserting  after  "State"  the 

20  third  time  that  word  appears  the  following:   "and  to 

21  any  Indian  tribe  for  natural  resources  belonging  to, 

22  managed  by,   controlled  by,   or  appertaining  to  such 

23  tribe,  or  held  in  trust  for  the  benefit  of  such  tribe,  or 

24  belonging  to  a  member  of  such  tribe  if  such  resources 

25  are  subject  to  a  trust  restriction  on  alienation:";  by  in- 
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1  serting  "or  Indian  tribe"  after  "State"  the  fourth  time 

2  that  word  appears;  by  adding  before  the  period  at  the 

3  end  of  the  first  sentence  the  following:  "  so  long  as,  in 

4  the  case  of  damages  to  an  Indian  tribe  occurring  pur- 

5  suant  to  a  Federal  permit  or  license,  the  issuance  of 

6  that  permit  or  license  was  not  inconsistent  with  the  fi- 

7  duciary  duty  of  the  United  States  with  respect  to  such 

8  Indian  tribe";  and  by  inserting  "or  the  Indian  tribe" 

9  after  "State  government"; 

10  (3)    in    subsection    (i)    by    inserting    "or   Indian 

11  tribe"  after  "State"  the  first  time  it  appears;  and 

12  (4)    in   subsection    (j)    by    inserting    "or   Indian 

13  tribe"  after  "State"  the  first  time  it  appears. 

14  (e)  Section  111  of  the  Comprehensive  Environmental 

15  Response,    Compensation,    and   Liability   Act   of   1980   is 

16  amended — 

17  (1)  in  subsection  (b)  by  inserting  before  the  period 

18  at  the  end  thereof  the  following:  ",  or  by  any  Indian 

19  tribe  or  by  the  United  States  acting  on  behalf  of  any 

20  Indian  tribe  for  natural  resources  belonging  to,  man- 

21  aged  by,  controlled  by,  or  appertaining  to  such  tribe,  or 

22  held  in  trust  for  the  benefit  of  ■■  uch  tribe,  or  belonging 

23  to  a  member  of  such  tribe  if  such  resources  are  subject 

24  to  a  trust  restriction  on  alienation"; 
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1  (2)  in  subsection  (c)(2)  by  inserting  "or  Indian 

2  tribe"  after  "State"; 

3  (3)   in   subsection    (f)   by   inserting    "or   Indian 

4  tribe  "  after  "State  ";  and 

5  (4)  in  subsection  (i)  by  inserting  after  "State," 

6  the   following:    "and  by   the  governing   body   of  any 

7  Indian  tribe  having  sustained  damage  to  natural  re- 

8  sources  belonging  to,  managed  by,  controlled  by,  or  ap- 

9  pertaining  to  such  tribe,  or  held  in  trust  for  the  benefit 

10  of  such  tribe,  or  belonging  to  a  member  of  such  tribe  if 

11  such   resources   are  subject   to  a  trust  restriction  on 

12  alienation, ". 

13  (f)  Title  I  of  the  Comprehensive  Environmental  Re- 

14  sponse,  Compensation,  and  Liability  Act  of  1980  is  amended 

15  by  adding  at  the  end  thereof  the  following  new  section: 

16  "INDIAN  TRIBES 

17  "Sec.  116.  The  governing  body  of  an  Indian  tribe  shall 

18  be  afforded  substantially  the  same  treatment  as  a  State  with 

19  respect  to  the  provisions  of  section  103(a)  (regarding  notifica- 

20  Hon  of  releases),  section  104(c)(2)  (regarding  consultation  on 

21  remedial  actions),  section  104(e)  (regarding  access  to  infor- 

22  mation),  section  104(i)  (regarding  cooperation  in  establishing 

23  and  maintaining  national  registries),  and  section  105  (re- 

24  garding  roles  and  responsibilities  under  the  national  contin- 

25  gency  plan  and  submittal  of  priorities  for  remedial  action, 
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1  but  not  including  the  provision  regarding  the  inclusion  of  at 

2  least  one  facility  per  State  on  the  national  priority  list). ". 

3  DEDICATED  DEFENSE  PRODUCTION 

4  Sec.  102.  Section  101(20)  of  the  Comprehensive,  En- 

5  vironmental,  Response,  Compensation,  and  Liability  Act  of 

6  1980  is  amended  by  adding  the  following  subparagraph: 

7  "(        )  in  the  case  of  a  facility  containing  any 

8  hazardous  substance  resulting  from  manufacturing  op- 

9  erations  dedicated  to  the  production  of  munitions  or 

10  ordnance  parts  for  the  Department  of  Defense  (or  any 

11  subdivision  thereof)  using  equipment  owned  by  such 

12  Department  or  subdivision,  the  term  'owner  or  opera- 

13  tor'  shall  include  the  United  States  Government;". 

14  METHANE  RECOVERY 

15  Sec.  Jl03.*{a)  Section  101(20)  of  the  Comprehensive 

16  Environmental  Response,  Compensation,  and  Liability  Act 

17  of  1980  is  amended  by  adding  the  following  subparagraph: 

18  "(D)  in  the  case  of  a  facility  at  which  equipment 

19  for  the  recovery  or  processing  (including  recirculation 

20  of  condensate)  of  methane  has  been  installed  (i)  the 

21  term  'owner  or  operator'  shall  not  include  the  owner  or 

22  operator  of  such  equipment,  unless  such  owner  or  oper- 

23  ator  is  also  the  owner  or  operator  of  the  facility  at 

24  which  such  equipment  has  been  installed,  and  (ii)  the 

25  owner-  or-operator  or  manufacturer  of  such  equipment 

26  (other  than   the  owner  or  operator  of  the  facility  at 
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1  which  such  equipment  has  been  installed)  shall  not  be 

2  considered  to  have  arranged  for  disposal  or  treatment  of 

3  any  hazardous  substance  at  such  facility  pursuant  to 

4  section  107  of  this  Act,  except  to  the  extent  that  there 

5  is  a  release  of  a  hazardous  substance  from  such  facility 

6  which  was  primarily  caused  by  activities  of  the  owner 

7  or  operator  of  such  equipment  other  than  the  recircula- 

8  Hon  of  condensate  or  other  waste  material  which  is  not 

9  a  waste  meeting  any  of  the  characteristics  identified 

10  under  section  3001  of  the  Solid  Waste  Disposal  Act. " 

11  (b)   Unless  the  Administrator  promulgates  regulations 

12  under  subtitle  C  of  the  Solid  Waste  Disposal  Act  addressing 

13  the  extraction  of  wastes  from  landfills  as  part  of  the  process 

14  of  recovering  methane  from  such  landfills,  the  owner  and  op- 
lb  erator  of  equipment  used  to  recover  methane  from  a  landfill 

16  shall  not  be  deemed  to  be  managing,  generating,  transporting, 

17  treating,  storing,  or  disposing  of  hazardous  or  liquid  wastes 

18  within  the  meaning  of  that  subtitle:  Provided,  however,  That 

19  if  the  aqueous  or  hydrocarbon  phase  of  the  condensate  or  any 

20  other  waste  material  removed  from  the  gas  recovered  from  the 

21  landfill  meets  any  of  the  characteristics  identified  under  sec- 

22  tion  3001  of  that  subtitle,  then  such  condensate  phase  or 

23  other  waste  material  shall  be  deemed  a  hazardous  waste 

24  under  that  subtitle,  and  shall  be  regulated  accordingly. 
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1  RESPONSE  ACTION  CONTRACTORS 

2  Sec.  104.  Section  101(20)  of  the  Comprehensive  Envi- 

3  ronmental  Response,  Compensation,  and  Liability  Act  of  of 

4  1980  is  amended  by  adding  the  following  new  subparagraph: 

5  "(        )  In  the  case  of  any  person  carrying  out  a  writ- 

6  ten  contract  or  agreement  with  any  Federal  agency,  or  any 

7  State  (or  any  political  subdivision  thereof),  or  any  responsi- 

8  ble  party  to  provide  any  response  action  or  any  services  or 

9  equipment  ancillary  to  such  response  action — 

10  "(i)  the  term  'owner  or  operator'  does  not  include 

1 1  any  such  person,  and 

12  "(ii)  any  such  person  shall  not  be  considered  to 

13  have  caused  or  contributed  to  any  release  or  to  have  ar- 

14  ranged  for  disposal,  treatment,  or  transport  of  hazard- 
lb  ous  substances,  except  to  the  extent  that  there  is  a  re- 

16  lease   of  a   hazardous   substance   that   was  primarily 

17  caused  by  activities  of  such  person.  This  subparagraph 

18  shall  not  apply  to  any  person  potentially  responsible 

19  under  section  106  or  107  other  than  those  persons  as- 

20  sociated  solely  with  the  provision  of  response  action  or 

21  ancillary  services  or  equipment;' '. 

22  COMMUNITY  RELOCATION 

23  Sec.  105.  (a)  The  second  sentence  of  paragraph  (23)  of 

24  section  101  of  the  Comprehensive  Environmental  Response, 

25  Compensation,  and  Liability  Act  of  1980  is  amended  by  in- 

26  serting  after  unot  otherwise  provided  for, "  the  phrase  licosts 
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1  of  permanent  relocation  of  residents  where  it  is  determined 

2  that  such  permanent  relocation  is  cost  effective  or  may  be 

3  necessary  to  protect  health  or  welfare, "  and  by  striking  out 

4  the  semicolon  at  the  end  thereof  and  inserting  in  lieu  thereof 

5  a  period  and  the  following:  "In  the  case  of  a  business  located 

6  in  an  area  of  evacuation  or  relocation,  the  term  may  also 

7  include  the  payment  of  those  installments  of  principal  and 

8  interest  on  business  debt  which  accrue  between  the  date  of 

9  evacuation  or  temporary  relocation  and  thirty  days  following 

10  the  date  that  permanent  relocation  is  actually  accomplished 

1 1  or,  if  permanent  relocation  is  formally  rejected  as  the  appro- 

12  priate  response,  the  date  on  which  evacuation  or  temporary 

13  relocation  ceases.  In  the  case  of  an  individual  unemployed  as 

14  a  result  of  such  evacuation  or  relocation,  it  may  also  include 

15  the  provision  of  assistance  identical  to  that  authorized  by  sec- 

16  tions  407,  408,  and  409  of  the  Disaster  Relief  Act  of  1974: 

17  Provided,  That  the  costs  of  such  assistance  shall  be  paid  from 

18  the  Trust  Fund;". 

19  (b)  Section  104(c)(1)  of  the  Comprehensive  Environ- 

20  mental  Response,  Compensation,  and  Liability  Act  of  1980 

21  is  amended  by  inserting  before  "authorized  by  subsection  (b) 

22  of  this  section, "  the  phrase  "for  permanent  relocation  or". 

23  OFFSITE  REMEDIAL  ACTION 

24  Sec.  106.  Section  101(24)  of  the  Comprehensive  Envi- 

25  ronmental  Response,   Compensation,   and  Liability  Act  of 

26  1980  is  amended  by  striking  the  last  sentence  of  the  para- 
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1  graph;  striking  the  period  after  "welfare"  the  third  time  that 

2  word  appears,   and  inserting  a  semicolon  in  lieu  thereof, 

3  striking  "or"  before  "contaminated  materials"  and  inserting 

4  "and  associated"  in  lieu  thereof;  and  inserting  before  the 

5  period  after  "environment"  the  third  time  that  word  appears, 

6  the  following:  ",  as  well  as  the  off  site  transport  and  off  site 

7  storage,  treatment,  destruction,  or  secure  disposition  of  haz- 

8  ardous  substances  and  associated  contaminated  materials". 

9  ALTERNATIVE  WATER  SUPPLIES 

10  Sec.  107.  Section  101  of  the  Comprehensive  Environ- 

11  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

12  is  amended  by  striking  the  period  at  the  end  of  paragraph 

13  (30)  and  inserting  in  lieu  thereof  a  semicolon;  and  by  adding 

14  after  new  paragraph  (33)  the  following  new  paragraph: 

15  "(34)  'alternative  water  supplies*  includes,  but  is 

16  not  limited  to,   drinking  water  and  household  water 

17  supplies. ". 

18  LIABILITY  LIMITS  FOR  OCEAN  INCINERATION  VESSELS 

19  Sec.  108.  (a)  Section  101  of  the  Comprehensive  Envi- 

20  ronmental  Response,    Compensation,   and  Liability  Act  of 

21  1980  is  further  amended  by  adding  the  following  new  para- 

22  graph: 

23  "(        )    'incineration   vessel*  means   any   vessel 

24  which  carries  hazardous  substances  for  the  purpose  of 

25  incineration  of  such  substances,  so  long  as  such  sub- 

26  stances  or  residues  of  such  substances  are  on  board. ". 
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1  (b)  Section  107  of  the  Comprehensive  Environmental 

2  Response,    Compensation,    and   Liability  Act   of  1980   is 

3  amended  as  follows: 

4  (1)  Subsection  (a)(3)  is  amended  by  inserting  "or 

5  incineration  vessel"  after  "facility"; 

6  (2)  Subsection  (a)(4)  is  amended  by  inserting  " 

7  incineration  vessels"  after  "facilities"; 

8  (3)    Subparagraph    (A)    of  subsection    (c)(1)    is 

9  amended  by  inserting    ",   other  than  an  incineration 

10  vessel,"  after  "vessel"; 

11  (4)    Subparagraph    (B)    of  subsection    (c)(1)    is 

12  amended   by    inserting    "other   than    an    incineration 

13  vessel,  "  after  "other  vessel,  "; 

14  (5)    Subparagraph    (D)    of  subsection    (c)(1)    is 

15  amended   by   inserting    "any   incineration    vessel   or" 

16  before  "any  facility". 

17  (c)  Section  108  of  the  Comprehensive  Environmental 

18  Response,    Compensation,    and   Liability  Act   of  1980   is 

19  amended  as  follows: 

20  (1)  Paragraph   (1)  is  amended  by  inserting   "to 

21  cover  the  liability  prescribed  under  paragraph  (1)  of 

22  section  107(a)  of  this  Act"  after  "whichever  is  great- 

23  er)"; 

24  (2)  Add  a  new  paragraph  to  read  as  follows: 
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1  "(4)   In  addition  to  the  financial  responsibility 

2  provisions   of  paragraph    (1)   of  this   subsection,    the 

3  President  shall  require  additional  evidence  of  financial 

4  responsibility  for  incineration  vessels  in  such  amounts, 

5  and  to  cover  such  liabilities  recognized  by  law,  as  the 

6  President  deems  appropriate,   taking  into  account  the 

7  potential  risks  posed  by  incineration  and  transport  for 

8  incineration,  and  any  other  factors  deemed  relevant. ". 

9  (d)(1)  Section  105(g)(5)  of  the  Marine  Protection,  Re- 

10  search  and  Sanctuaries  Act  of  1972  is  amended  by  striking 

11  "The  injunctive  relief  provided  by  this  subsection  shall  not" 

12  and  inserting  in  lieu  thereof  "Nothing  in  this  Act,  including 

13  the  injunctive  relief  provided  by  this  subsection,  shall",  and 

14  by  inserting  before  the  period  "  including  relief  under  title 

15  42,    United  States  Code,  section  1983,  or  as  a  maritime 

16  tort". 

17  (2)  Section  107(h)  of  the  Comprehensive  Environmen- 

18  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

19  amended  by  inserting   "    under  maritime  tort  law, "  after 

20  "with  this  section"  and  by  inserting  before  the  period  "or  the 

2 1  absence  of  any  physical  damage  to  the  proprietary  interest  of 

22  the  claimant". 

23  IMPROVEMENTS  IN  NOTIFICATION  AND  PENALTIES 

24  Sec.   109.   (a)  Section  103(a)  of  the   Comprehensive 

25  Environmental  Response,  Compensation,  and  Liability  Act 

26  of  1980  is  amended  by — 
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1  (1)   inserting    "(1)"  after   "immediately  notify"; 

2  and 

3  (2)  inserting  after  "of  such  release"  the  following: 

4  "  and  (2),  in  the  case  of  any  such  release  of  a  hazard- 

5  ous  substance  with  a  reportable  quantity  of  one  pound 

6  or  less  or  any  release  of  any  other  hazardous  substance 

7  in  a  quantity  determined  by  the  President  by  regula- 

8  Hon    to   potentially   require    emergency    response,    all 

9  State  and  local  emergency  response  officials  identified 

10  under  any  local  contingency  plan  or  otherwise  likely  to 

11  be  affected  by  the  release". 

12  (b)  Section  103(b)  of  the  Comprehensive  Environmen- 

13  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

14  amended  by — 

15  (1)    inserting   after    "appropriate   agency   of  the 

16  United  States  Government"  the  following:  "(or,  in  the 

17  case  of  a  release  to  which  subsection   (a)(2)  applies, 

18  any  appropriate  State  or  local  emergency  response  offi- 

19  cial)";  and 

20  (2)  striking  "$10,000  or  imprisoned  for  not  more 

21  than  one  year,  or  both."  and  inserting  in  lieu  thereof 

22  "$25,000  or  imprisoned  for  not  more  than  two  years, 

23  or  both  (or  in  the  case  of  a  second  or  subsequent  con- 

24  viction,  shall  be  fined  not  more  than  $50,000  or  im- 

25  prisoned  for  not  mire  than  five  years,  or  both).  ". 

•HR  2005  OPS 


1341 

31 

1  (c)  Section  103  of  the  Comprehensive  Environmental 

2  Response,    Compensation,    and   Liability  Act   of  1980   is 

3  amended  by  adding  the  following  new  subsection: 

4  "(g)(1)  In  addition  to  any  other  relief  provided,  when- 

5  ever  on  the  basis  of  any  information  available  to  the  Presi- 

6  dent  the  President  finds  that  any  person  is  in  violation  of 

7  subsection  (a),  (b),  or  (j)  of  this  section  the  President  may 

8  assess  a  civil  penalty  of  not  more  than  $10,000  for  each  fail- 

9  ure  to  notify  the  appropriate  agency.  The  penalty  under  this 

10  subsection  shall  increase  to  not  more  than  $25,000  for  a 

1 1  second  violation  by  the  same  person,  not  more  than  $50, 000 

12  for  a  third  violation  by  the  same  person,  and  not  more  than 

13  $75,000  for  a  fourth  or  subsequent  violation  by  the  same 

14  person. 

15  "(2)  No  civil  penalty  may  be  assessed  under  this  sub- 

16  section  unless  the  person  accused  of  the  violation  is  given 

17  notice  and  opportunity  for  a  hearing  with  respect  to  the  viola- 

18  tion. 

19  "(3)  In  determining  the  amount  of  any  penalty  assessed 

20  pursuant  to  this  subsection,  the  President  shall  take  into  ac- 

21  count  the  nature,  circumstances,  extent  and  gravity  of  the 

22  violation  or  violations  and,  with  respect  to  the  violator,  abili- 

23  ty  to  pay,  any  prior  history  of  such  violations,  the  degree  of 

24  culpability,  economic  benefit  or  savings  (if  any)  resulting 
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1  from  the  violation,  and  such  other  matters  as  justice  may 

2  require. 

3  "(4)  Any  person  against  whom  a  civil  penalty  is  as- 

4  sessed  under  this  subsection  may  obtain  review  thereof  in  the 

5  appropriate  district  court  of  the  United  States  by  filing  a 

6  notice  of  appeal  in  such  court  within  thirty  days  from  the 

7  date  of  such  order  and  by  simultaneously  sending  a  copy  of 

8  such  notice  by  certified  mail  to  the  President.  The  President 

9  shall  promptly  file  in  such  court  a  certified  copy  of  the  record 

10  upon  which  such  violation  was  found  or  such  penalty  im- 

11  posed.  If  any  person  fails  to  pay  an  assessment  of  a  civil 

12  penalty  after  it  has  become  a  final  and  unappealable  order  or 

13  after  the  appropriate  court  has  entered  final  judgment  in 

14  favor  of  the  United  States,  the  President  may  request  the 

15  Attorney  General  of  the  United  States  to  institute  a  civil 

16  action  in  an  appropriate  district  court  of  the  United  States  to 

17  collect  the  penalty,  and  such  court  shall  have  jurisdiction  to 

18  hear  and  decide  any  such  action.  In  hearing  such  action,  the 

19  court  shall  have  authority  to  review  the  violation  and  the  as- 

20  sessment  of  the  civil  penalty  on  the  record. 

21  "(5)  The  President  may  issue  subpoenas  for  the  attend- 

22  ance  and  testimony  of  witnesses  and  the  production  of  rele- 

23  vant  papers,  books,  or  documents  in  connection  with  hearings 

24  under  this  subsection.  In  case  of  contumacy  or  refusal  to  obey 

25  a  subpoena  issued  pursuant  to  this  paragraph  and  served 
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1  upon  any  person,  the  district  court  of  the  United  States  for 

2  any  district  in  which  such  person  is  found,  resides,  or  trans- 

3  acts  business,  upon  application  by  the   United  States  and 

4  after  notice  to  such  person,  shall  have  jurisdiction  to  issue  an 

5  order  requiring  such  person  to  appear  and  give  testimony 

6  before  the  administrative  law  judge  or  to  appear  and  produce 

7  documents  before  the  administrative  law  judge,  or  both,  and 

8  any  failure  to  obey  such  order  of  the  court  may  be  punished 

9  by  such  court  as  a  contempt  thereof. 

10  "(6)  Action  taken  by  the  President  pursuant  to  this  sub- 

11  section  shall  not  affect  or  limit  the  President's  authority  to 

12  enforce  any  provision  of  this  Act:  Provided,  however,  That  a 

13  failure  to  notify  the  appropriate  agency  which  is  penalized 

14  administratively  under  this  subsection  shall  not  be  the  subject 

15  of  a  criminal  penalty  under  subsection  (b;  of  this  section. ". 

16  (d)(1)  Section  103(d)(2)  of  the  Comprehensive  Envi- 

17  ronmental  Response,    Compensation   and  Liability  Act  of 

18  1980   is   amended   by   striking    "$20,000"  and   inserting 

19  "$25,000"  in  lieu  thereof. 

20  (2)  Section  106(b)  of  the  Comprehensive  Environmen- 

21  tal  Response,   Compensation  and  Liability  Act  of  1980  is 

22  amended  by  striking  "$5,000"  and  inserting  "$10,000"  in 

23  lieu  thereof. 

24  HAZARDOUS  SUBSTANCES  INVENTORY 

25  Sec.  110.  Section  103  of  the  Comprehensive  Environ- 

26  mental  Response,  Compensation  and  Liability  Act  of  1980, 
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1  as  amended  by  this  Act,  is  further  amended  by  adding  after 

2  "Notice,  Penalties"  in  the  title  to  section  103:  ",  Inventory, 

3  and  Emergency  Response".  Section  103  is  further  amended 

4  by  adding  at  the  end  thereof  the  following  new  subsection: 

5  "(h)(1)  The  requirements  of  this  subsection  shall  apply 

6  to  owners  and  operators  of  facilities  that  have  ten  or  more 

7  full-time  employees  and  that  are  in   Standard  Industrial 

8  Classification  Codes  20  through  39  (as  in  effect  on  July  1, 

9  1985)  and  that  manufacture  or  process  more  than  200,000 

10  pounds  per  year  of  a  chemical  substance  listed  pursuant  to 

1 1  paragraph  (2)  or  that  use  more  than  2, 000  pounds  per  year 

12  of  a  substance  listed  pursuant  to  paragraph  (2).  For  purposes 

13  of  this  subsection, 

14  "(A)   The  term   'manufacture'  means  to  produce, 

15  prepare  or  compound  a  chemical  substance. 

16  "(B)  The  term  'process7  means  the  preparation  of 

17  a  chemical  substance,  after  its  manufacture,  for  distri- 

18  bution  in  commerce — 

19  "(i)  in  the  same  form  or  physical  state  as,  or 

20  in  a  different  form  or  physical  state  from,  that  in 

21  which  it  was  received  by  the  person  so  preparing 

22  such  substance, 

23  "(ii)   as  part  of  an   article   containing   the 

24  chemical  substance. 
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1  "(C)   The  term   'use'  means  to  use  for  purposes 

2  other  than  processing. 

3  "(2)  (A)  Not  later  than  July  1,  1986,  the  President  shall 

4  publish  a  list  of  toxic  chemical  substances  which,  on  the  basis 

5  of  available  information  and  in  the  judgment  of  the  Presi- 

6  dent,  are  manufactured  in  or  imported  into  the  United  States 

7  in  aggregate  quantities  that  exceed  500, 000  pounds  per  year 

8  and,  (i)  based  on  epidemiological  or  other  population  studies, 

9  generally  accepted  laboratory  tests,  or  structural  analysis  are 

10  known  to  cause  or  are  suspected  of  causing  in  humans  ad- 

11  verse  acute  health  effects,  cancer,  birth  defects,  heritable  ge- 

12  netic  mutations,  or  other  health  effects  such  as  reproductive 

13  dysfunction,  neurological  disorder,  or  behavioral  abnormali- 

14  ties,  or  (ii)  because  of  toxicity,  persistence,  or  tendency  to 

15  bioaccumulate  in  the  environment,  may  cause  adverse  envi- 

16  ronmental  effects.   Unless  and  until  such  list  is  published, 

17  those    specific    chemical    substances    identified    in    section 

18  101(14)  of  this  Act  shall  constitute  such  list. 

19  "(B)  The  President  shall,  as  necessary,  but  no  less  often 

20  than  every  two  years,  review  and  revise  the  list  required  by 

21  this  paragraph.  Any  person  may  petition  the  President  to  add 

22  a  chemical  substance  to  the  list  or  to  remove  a  chemical  sub- 

23  stance  from  the  list. 

24  "(C)  The  President  may  establish  a  quantity  different 

25  from  that  established  in  paragraph  (1),  (2),  or  (3)  for  par- 
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1  ticular  chemical  substances,  based  on  the  toxicity,  extent  of 

2  usage  and  such  other  factors  as  the  President  deems  appropri- 

3  ate.  The  President,  on  his  own  motion  or  at  the  request  of  a 

4  Governor  of  a  State  (with  regard  to  facilities  located  in  that 

5  State),  may  apply  the  requirements  of  this  subsection  to  the 

6  owners  and  operators  of  any  particular  facility  that  manufac- 

7  tures,  processes,  or  uses  a  chemical  substance  listed  under 

8  subparagraph    (A)   if  the   President   determines   that  such 

9  action  is  warranted  on  the  basis  of  toxicity  of  the  substance, 

10  proximity  to  other  facilities  that  release  the  substance  or  to 

1 1  population  centers,  the  history  of  releases  of  such  substances 

12  at  such  facility,  or  such  other  factors  as  the  President  deems 

13  appropriate. 

14  "(3)  The  owners  or  operator  of  a  facility  subject  to  this 

15  subsection  shall  complete  a  Toxic  Chemical  Release  Invento- 

16  ry  Form  as  published  under  paragraph  (4)  for  each  chemical 

17  substance  listed  under  paragraph  (2)  that  was  manufactured, 

18  processed,  or  used  in  quantities  exceeding  those  established 

19  under  paragraph   (1)   or,    where   applicable,    subparagraph 

20  (2)(C),  during  the  preceding  calendar  year  at  such  facility. 

21  Such  form  shall  be  submitted  on  or  before  June  30,  1987, 

22  June  30,  1990,  and  June  30,  1993,  and  shall  contain  data 

23  reflecting  releases  during  the  preceding  calendar  year.  If  the 

24  President  has  not  published  the  form  required  by  paragraph 

25  (4)  on  or  before  December  31,  1986,  owners  and  operators 
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1  required  to  submit  information  under  this  subsection  shall  do 

2  so  by  letter  to  the  Administrator  of  the  Environmental  Pro- 

3  tection  Agency  postmarked  on  or  before  June  30,  1987. 

4  'WOO  Not  later  than  June  1,   1986,   the  President 

5  shall  publish  a  Toxic  Chemicals  Release  Inventory  Form. 

6  Such  form  shall  provide  for  the  name  and  location  of  and 

7  principal  business  activities  at  the  facility  and  shall  provide 

8  for  submission  of  the  following  information  for  each  listed 

9  substance  known  to  be  present  at  the  facility — 

10  "(i)  the  use  or  uses  of  the  chemical  substance  at 

11  the  facility; 

12  "(ii)  the  annual  quantity  of  the  chemical  sub- 

13  stance  transported  to  the  facility,  produced  at  the  facili- 

14  ty,  consumed  at  the  facility,  and  transported  from  the 

15  facility  as  waste  or  as  a  commercial  product  or  byprod- 

16  uct  or  component  or  constituent  of  a  commercial  prod- 

17  uct  or  byproduct; 

18  "(Hi)  the  annual  quantity  of  the  chemical  sub- 
Id  stance  entering  each   environmental  wastestream,    in- 

20  eluding  air,  surface  water,  land,  subsurface  injection, 

21  and  discharge  to  publicly  owned  treatment  works;  and 

22  "(iv)  for  each  wastestream,   the  waste  treatment 

23  methods    employed   and   the    annual   quantity    of   the 

24  chemical  substance  remaining  in  the  wastestream  after 

25  treatment. 
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1  "(B)  For  purposes  of  this  paragraph,  facility  owners 

2  and  operators  may  utilize  readily  available  data  collected 

3  pursuant  to  other  State  and  Federal  environmental  laws,  or, 

4  where  such  data  are  not  readily  available,  reasonable  esti- 

5  mates.  Nothing  in  this  subsection  shall  require  the  monitor- 

6  ing  or  actual  measurement  of  quantities  of  substances  or  re- 
1  leases  beyond  that  required  under  other  authorities.  In  order 

8  to  assure  consistency,  the  President  shall  require  that  data  be 

9  expressed  in  common  units. 

10  "(5)  The  Governor  of  each  State  shall  designate  an  offi- 

11  cial  or  officials  of  the  State  to  receive  Toxic  Chemical  Re- 

12  lease  Inventory  Forms.  The  facility  owner  or  operator  shall 

13  submit  the  form  to  such  official  or  officials  and  to  the  Presi- 

14  dent. 

15  "(6)  Subject  to  the  provisions  of  paragraph  (8),   the 

16  President  and  the  Governor  shall  make  the  information  sub- 

17  mitted  pursuant  to  this  subsection  available  to  the  public.  The 

18  President  and  the  Governor  may  charge  reasonable  fees  to 

19  recover  the  cost  of  reproduction  and  mailing  of  data. 

20  "(7)  The  President  shall  establish  and  maintain  in  a 

21  computer  database  a  Naitonal  Toxic  Chemical  Release  In- 

22  ventory  based  on  data  submitted  under  this  section.  EPA 

23  shall  make  these  data  accessible  by  compute-'  telecommunica- 

24  Hon  to  any  person  on  a  cost-reimbursable  user  fee  basis. 
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1  "(8)  (A)  The  President  may  verify  the  data  contained  in 

2  the  Toxic  Chemicals  Release  Inventory  Form  using  the  au- 

3  thority  of  section  104(e)  of  this  Act. 

4  "(B)  Information  submitted  under  this  subsection  shall 

5  be  treated  as  information  submitted  under  section  104(e)  and 

6  (other  than  data  on  the  quantity  and  nature  of  any  release 

7  and  the  identity  of  the  chemical  substance  released)  shall  be 

8  subject  to  the  provisions  of  section  104(e). 

9  "(9)  Any  person  who  knowingly  omits  material  infor- 

10  mation  or  makes  any  false  material  statement  or  representa- 

11  tion  in  the  Toxic  Chemicals  Release  Inventory  Form,  shall, 

12  upon  conviction,  be  fined  not  more  than  $25,000  or  impris- 

13  oned  for  not  more  than  one  year,  or  both. 

14  "(10)  Nothing  in  this  subsection  shall  be  construed  to 

15  limit  the  ability  of  any  State  or  locality  to  require  submis- 

16  sion  of  information  related  to  hazardous  substances,   toxic 

1 7  chemical  substances,  pollutants  or  contaminants  or  other  ma- 

18  terials. 

19  "(11)  Section  104(e)  of  the  Comprehensive  Environ- 

20  mental  Response,  Compensation,  and  Liability  Act  of  1980, 

21  as  amended  by  this  Act,  is  further  amended  by  inserting  'and 

22  section  103'  after  'under  this  section'  in  the  first  sentence.  ". 
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1  MATERIAL  SAFETY  DATA  SHEETS  AND  EMERGENCY 

2  INVENTORY 

3  Sec.  111.  (a)  Section  103  of  the  Comprehensive  Envi- 

4  ronmental  Response,    Compensation,  and  Liability  Act  of 

5  1980  is  amended  by  inserting  the  following  new  subsections: 

6  "(i)  Material  Safety  Data  Sheets  and  Emer- 

7  gency  Inventory. — (1)  Each  owner  or  operator  of  a  facil- 

8  ity  at  which  a  hazardous  chemical  is  produced,   used,   or 

9  stored  shall  file  a  Material  Safety  Data  Sheet  and  Emergen- 

10  cy  Inventory  form,  as  published  under  paragraph  (3)  of  this 

11  subsection,  not  later  than  180  days  after  enactment  of  the 

12  Superfund  Improvement  Act  of  1985  for  such  hazardous 

13  chemical  with  the  emergency  planning  committee  established 

14  under  section  105(d),  for  the  area  in  which  such  facility  is 

15  located  and  the  Governor  of  the  State  in  which  the  facility  is 

16  located.  In  addition,  the  Emergency  Inventory  form  shall  be 

17  filed  with  the  Environmental  Protection  Agency.  If  no  emer- 

18  gency  planning  committee  exists  for  the  area  in  which  a 

19  facility  is  located,  the  Governor  of  the  State  in  which  the 

20  facility  is  located  shall  designate  appropriate  area  officials  to 

21  receive  the  Material  Safety  Data  Sheet  and  Emergency  In- 

22  ventory  form.  The  Governor  of  the  State  in  which  a  facility  is 

23  located  shall  notify  owners  and  operators  of  facilities  required 

24  to  comply  with  the  provisions  of  this  subsection. 
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1  u(2)  Whenever  a  Material  Safety  Data  Sheet  is  revised 

2  (as    required    under   regulations    under    the    Occupational 

3  Safety  and  Health  Act  of  1970)  each  such  facility  owner  or 

4  operator  shall  file,  as  promptly  as  practicable,  but  not  later 

5  than  90  days  after  such  revision,  the  revised  material  safety 

6  data  sheet.  On  an  annual  basis,  or  whenever  a  significant 

7  change  occurs  in  the  amount  or  presence  of  the  hazardous 

8  chemical  located  at  the  facility,  such  owner  or  operator  shall 

9  file  a  new  Emergency  Inventory  form  with  the  recipients  des- 

10  ignated  in  paragraph  (1). 

11  "(3)  The  President  shall  publish  the  Emergency  Inven- 

12  tory  form  in  the  Federal  Register  within  90  days  of  the  en- 

13  actment  of  the  Superfund  Improvement  Act  of  1985.   The 

14  Emergency  Inventory  Form  shall  provide  for  an  estimate  of 

15  the  maximum  amounts  of  the  hazardous  chemical  present  at 

16  the  facility  at  any  time  during  the  preceding  calendar  year 

17  (in  ranges),  a  brief  description  of  the  use  or  storage  of  the 

18  hazardous  chemical  at  such  facility,  and  the  location  of  the 

19  hazardous  chemical  at  such  facility. 

20  "(4)  The  Material  Safety  Data  Sheets  and  Emergency 

21  Inventory  forms  shall  be  made  available  by  the  emergency 

22  planning  committee  to  the  public  upon  request.  If  no  emer- 

23  gency  planning  committee  exists  for  the  area  in  which  the 

24  facility  is  located,   the  Material  Safety  Data  Sheets  and 

25  Emergency  Inventory  forms  shall  be  made  available  to  the 
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1  public  by  the  Governor  of  the  State  in  which  the  facility  is 

2  located  upon  request. 

3  "(5)  Nothing  in  this  subsection  shall  be  construed  to 

4  limit  the  ability  of  any  State  or  locality  to  require  submis- 

5  sion  or  distribution  of  information  related  to  hazardous  sub- 

6  stances. 

7  "(6)  The  President  may  establish  quantities  for  hazard- 

8  ous  chemicals  below  which  no  facility  at  which  a  hazardous 

9  chemical  is  produced,  used,  or  stored  shall  be  subject  to  the 

10  provisions  of  this  subsection, 

11  "(7)  The  President  may  order  a  facility  owner  or  opera- 

12  tor  to  comply  with  this  subsection.  The  United  States  district 

13  court  for  the  district  in  which  the  facility  is  lomted  shall  have 

14  jurisdiction  to  enforce  the  order,  and  any  person  who  violates 

15  or  fails  to  obey  such  an  order  shall  be  liable  to  the  United 

16  States  for  a  civil  penalty  of  not  more  than  $25,000  for  each 

17  day  in  which  such  violation  occurs  or  such  failure  to  comply 

18  continues. 

19  "(j)  Emergency  Notification. — (1)  The  owner  or 

20  operator  of  any  facility  at  which  a  release  occurs  in  an 

2 1  amount  requiring  a  report  under  subsection  (a)  shall  immedi- 

22  ately  provide  notice  of  such  release  to  the  community  emer- 

23  gency  coordinator  for  the  emergency  planning  committees,  es- 

24  tablished  pursuant  to  subsection  105(d),  for  any  area  likely 

25  to  be  affected  by  the  release  and  to  the  Governor  of  any  State 
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1  likely  to  be  affected  by  the  release.   If  an  emergency  plan 

2  prepared  pursuant  to  section  105(d)  does  not  exist,  an  opera- 

3  tor  shall  instead  provide  notice  to  the  emergency  response  au- 

4  thority  of  the  affected  jurisdictions. 

5  "(2)  Notice  under  paragraph  (1)  shall  include  (to  the 

6  extent  known  at  the  time  of  the  notice) — 

7  "(A)  the  chemical  name  or  identity  of  any  haz- 

8  ardous  substance  involved  in  the  release; 

9  "(B)  an  estimate  of  the  quantity  of  any  such  haz- 

10  ardous  substance  that  was  released  into  the  environ- 

1 1  ment; 

12  "(C)  the  time  and  duration  of  the  release; 

13  "(D)  the  medium  or  media  into  which  the  release 

14  occurred; 

15  "(E)  the  nature  of  the  health  of  safety  hazard 

16  posed  by  any  substance  released  to  the  population  as  a 

17  whole   and   to   sensitive  populations,    and   the    likely 

18  symptoms  of  exposure  at  different  levels  and  types  of 

19  exposure  (unless  such  information  is  readily  available 

20  to  the  emergency  coordinator  pursuant  to  the  emergen- 

21  cy  plan); 

22  "(F)  proper  precautions  to  take  as  a  result  of  the 

23  release,  including  evacuation  (unless  such  information 

24  is  readily  available  to  the  emergency  coordinator  pur- 

25  suant  to  the  emergency  plan);  and 
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1  "(Gr)    the    name  -and   telephone    number   of   the 

2  person  or  persons  to  be  contacted  for  further  infor- 

3  mation. 

4  "(3)  As  soon  as  practicable  after  a  release  to  which  this 

5  subsection  applies,  such  owner  or  operator  shall  provide  a 

6  followup  notice   (or  notices,   as  more  information  becomes 

7  available)  updating  the  information  required  under  para- 

8  graph  (2),  and  including  additional  information  with  respect 

9  to— 

10  "(A)  actions  taken  to  respond  to  and  contain  the 

1 1  release; 

12  "(B)  any  known  or  anticipated  acute  or  chronic 

13  health  risks  associated  with  the  release,  and 

14  "(C)  where  appropriate,  advice  regarding  medical 

15  attention  necessary  for  exposed  individuals.  ". 

16  (b)  Section  101  of  the  Comprehensive  Environmental 

17  Response,  Compensation,  and  Liability  Act  of  1980  is  fur- 

18  ther  amended  by  adding  at  the  end  thereof  the  following  new 

19  paragraphs: 

20  "(35)  'hazardous  chemical'  means,  for  purposes  of  sec- 

21  tion  103 (i),  any  substance  which  is  treated  as  a  'hazardous 

22  chemicaV  pursuant  to  the  Occupational  Safety  and  Health 

23  Administration's  hazard  communication  standard  (codified 

24  in  July  1985  in  29  CFR  1910.1200),  except  that  the  follow- 
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1  ing  substances  shall  not  be  treated  as  a  'hazardous  chemical' 

2  for  such  purposes: 

3  "(A)  any  food,  food  additive,  color  additive,  drug, 

4  or  cosmetic  regulated  by  the  Food  and  Drug  Adminis- 

5  tration; 

6  "(B)  any  manufactured  item  that  contains  a  haz- 

7  ardous  chemical  present  as   a  solid  which   does   not 

8  result  in  exposure  to  the  hazardous  chemical  under 

9  normal  conditions  of  use; 

10  "(C)  any  substance  to  the  extent  it  is  used  for 

11  personal,  family,  or  household  purposes,  or  is  present 

12  in  the  same  form  and  concentration  as  a  product  pack- 

13  aged  for  distribution  and  use  by  the  general  public; 

14  "(D)  any  substance  to  the  extent  it  is  used  in  a 

15  laboratory,  hospital,  or  medical  facility  under  the  direct 

16  supervision  of  a  technically  qualified  individual; 

17  "(E)  any  substance  to  the  extent  it  is  used  in 

18  routine  agricultural  operations;  and; 

19  "(F)  any  substance  to  the  extent  it  is  regulated 

20  under  the  Hazardous  Liquid  Pipeline  Safety  Act  of 

21  1979  or  the  Natural  Gas  Pipeline  Safety  Act  of  1968. 

22  "(36)  'Material  Safety  Data  Sheet'  means  a  material 

23  safety  data  sheet  developed  for  a  hazardous  chemical  pursu- 

24  ant  to  the  hazard  communication  regulations  promulgated 
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1  under  the  Occupational  Safety  and  Health  Act  of  1970  (codi- 

2  fied  in  July  1985  at  29  CFR  1910.1200). ". 

3  SCOPE  OF  PROGRAM 

4  Sec.  112.  (a)  Section  104(a)(1)  of  the  Comprehensive 

5  Environmental  Response,  Compensation,  and  Liability  Act 

6  of  1980  is  amended  by  striking  that  language  between  the 

7  word  "environment"  the  third  time  it  appears  and  the  period 

8  and  inserting  in  lieu  thereof  a  period  and  the  following:  "The 

9  President  shall  give  primary  attention  to  those  releases  which 

10  may  present  a  public  health  threat.  The  President  may  au- 

11  thorize  the  owner  or  operator  of  the  vessel  or  facility  from 

12  which  the  release  or  threat  of  release  emanates,  or  any  other 

13  responsible  party,  to  perform  the  removal  or  remedial  action 

14  if  the  President  determines  that  such  action  will  be  done 

15  properly  by  the  owner,  operator,  or  responsible  party". 

16  (b)  Section  104(a)  of  the  Comprehensive  Environmen- 

17  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

18  amended  by  adding  the  following  new  paragraphs: 

19  "(3)  The  President  shall  not  provide  for  a  remov- 

20  al  or  remedial  action  under  this  section  in  response  to 

21  a  release  or  threat  of  release — 

22  "(A)  of  a  naturally  occurring  substance  in 

23  its  unaltered  form,  or  altered  solely  through  natu- 

24  rally  occurring  processes  or  phenomena,  from  a 

25  location  where  it  is  naturally  found; 
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1  "(B)  from  products  which  are  part  of  the 

2  structure  of,  and  result  in  exposure  within,  resi- 

3  dential  buildings  or  business  or  community  struc- 

4  tures;  or 

5  "(C)  into  public  or  private  drinking  water 

6  supplies  due  to  deterioration  of  the  system  through 

7  ordinary  use. 

8  "(4)  Notwithstanding  paragraph  (3)  of  this  sub- 

9  section,    to  the   extent  authorized  by  this  section   the 

10  President  may  respond  to  any  release  or  threat  of  re- 

11  lease  if  in  the  President's  discretion  it  constitutes  a 

12  public  health  or  environmental  emergency  and  no  other 

13  person  with  the  authority  and  capability  to  respond  to 

14  the  emergency  will  do  so  in  a  timely  manner. ". 

15  STATUTORY  LIMITS  ON  REMOVALS 

16  Sec.  113.  (a)  Section  104(c)(1)  of  the  Comprehensive 

17  Environmental  Response,  Compensation,  and  Liability  Act 

18  of  1980  is  amended  by  striking  "six  months"  and  inserting 

19  "one  year"  in  lieu  thereof  and  inserting  before  "obligations" 

20  the  following:  "or  (C)  continued  response  action  is  otherwise 

21  appropriate  and  consistent  with  permanent  remedy,  ". 

22  (b)  Section  104(c)  of  such  Act  (as  amended  by  sections 

23  117  and  118  of  this  Act)  is  amended  by  adding  at  the  end 

24  thereof  the  following  new  paragraph: 

25  "(8)  Nothing  in  this  Act  shall  limit  the  President  in 

26  taking  such  action  as  may  be  necessary  to  assure  con- 
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1  tinuous  remedial  action  or  to  institute  interim  remedial 

2  action  when  it  becomes  necessary  to  reopen  bidding  or 

3  otherwise  precontract  for  the  performance  of  remedial 

4  action. ". 

5  STATE  CREDIT 

6  Sec.  114.  (a)  Section  104(c)(3)  of  the  Comprehensive 

7  Environmental  Response,  Compensation,  and  Liability  Act 

8  of  1980  is  amended  by  striking  "The  President  shall  grant 

9  the  State  a  credit  against  the  share"  and  all  that  follows 

10  down  through  the  end  of  such  section  104(c)(3)  and  inserting 

11  in  lieu  thereof  the  following:  "In  determining  the  portion  of 

12  the  costs  referred  to  in  this  section  which  is  required  to  be 

13  paid  by  a  participating  State,  the  President  shall  grant  the 

14  State  a  credit  for  amounts  expended  or  obligated  by  such 

15  State  or  by  a  political  subdivision  thereof  after  January  1, 

16  1978,  and  before  December  11,  1980,  for  any  response  action 

17  costs  which  are  covered  by  section  111(a)  (1)  or  (2)  and 

18  which  are  incurred  at  a  facility  or  release  listed  pursuant  to 

19  section  105(8).  Such  credit  shall  have  the  effect  of  reducing 

20  the  amount  which  the  State  would  otherwise  be  required  to 

21  pay  in  connection  with  assistance  under  this  section.  " 

22  (b)(1)  Section  104(d)(1)  of  the  Comprenhensive  Envi- 

23  ronmental  Response,    Compensation,   and  Liability  Act  of 

24  1980  is  amended  by  adding  the  following  new  sentence:  "For 

25  the  purposes  of  the  last  sentence  of  subsection  (c)(3)  of  this 

26  section,  the  President  may  enter  into  a  contract  or  cooperative 
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1  agreement  with  a  State  under  this  paragraph  under  which 

2  such  State  will  take  response  actions  in  connection  with  re- 

3  leases  listed  pursuant  to  section  105(8)  (B),  using  non-Feder- 

4  al  funds  for  such  response  actions,  in  advance  of  and  without 

5  any  obligation  by  the  President  of  amounts  from  the  Fund 

6  for  such  response  actions.  ". 

7  (2)  Section  104(c)(3)  of  the  Comprehensive  Environ- 

8  mental  Response,  Compensation,  and  Liability  Act  of  1980 

9  is  further  amended  by  adding  the  following  sentence:  "The 

10  President  shall  grant  the  State  a  credit  against  the  share  of 

1 1  costs  for  which  it  is  responsible  under  this  paragraph  for  any 

12  reasonable,    documented,    direct    out-of-pocket    non-Federal 

13  funds  expended  or  obligated  by  the  State  under  a  contract  or 

14  cooperative  agreement  under  the  last  sentence  of  subsection 

15  (d)(1).". 

16  FUNDING  OF  REMEDIAL  ACTION  AT  FACILITY  OPERATED 

17  BY  A  STATE  OR  POLITICAL  SUBDIVISION 

18  Sec.  115.  Section  104(c)(3)  of  the  Comprehensive  En- 
Id  vironmental  Response,  Compensation,  and  Liability  Act  of 

20  1980  is  amended — 

21  (1)  by  amending  section  104(c)  (3)  (C)(ii)  to  read 

22  as  follows: 

23  "(ii)  50  per  centum  (or  such  greater  amount 

24  as    the    President    may    determine    appropriate, 

25  taking  into  account  the  degree  of  responsibility  of 

26  the  State  or  political  subdivision  for  the  release) 
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1  of  any  sums  expended  in  response  to  a  release  at 

2  a  facility,  that  was  operated  by  the  State  or  a  po- 

3  litical    subdivision    thereof,     either    directly    or 

4  through  a  contractual  relationship  or  otherwise,  at 

5  the  time  of  any  disposal  of  hazardous  substances 

6  therein.  For  the  purpose  of  subparagraph  (C)(ii) 

7  of  this  paragraph,  the  term  'facility'  does  not  in- 

8  elude   navigable   waters   or  the   beds   underlying 

9  those  waters. ";  and 

10  (2)  by  adding  at  the  end  thereof  the  following:  "In 

1 1  the  case  of  any  State  which  has  paid,  at  any  time  after 

12  the  date  of  the  enactment  of  the  Superfund  Improve- 

13  ment  Act  of  1985,  in  excess  of  10  per  centum  of  the 

14  costs  of  remedial  action  at  a  facility  owned  but  not  op- 
lb  erated  by  such    State   or  by   a  political  subdivision 

16  thereof,  the  President  shall  use  money  in  the  Fund  to 

17  provide  reimbursement  to  such  State  for  the  amount  of 

18  such  excess. ". 

19  SELECTION  OF  REMEDIAL  ACTIONS 

20  Sec.  116.  Section  104(c)(4)  of  the  Comprehensive  En- 

21  vironmental  Response,  Compensation,  and  Liability  Act  of 

22  1980  is  amended  to  read  as  follows: 

23  "(4)(A)  The  President  shall  select  appropriate  remedial 

24  actions  determined  to  be  necessary  to  carry  out  this  section 

25  which,  to  the  extent  practicable,  are  in  accordance  with  the 

26  national  contingency  plan  and  which  provide  for  cost-effec- 


1361 

51 

1  tive  response.  In  evaluating  the  cost-effectiveness  of  proposed 

2  alternative  remedial  actions,  the  President  shall  take  into  ac- 

3  count  the  total  thfflt    and  long-term  costs  of  such  actions, 

4  including  the  costs  of  operation  and  maintenance  for  the 

5  entire  period .during  which  such  activities  will  be  required. 

6  "(B)  Remedial  actions  in  which  treatment  which  sig- 

7  nificantly  reduces  the  volume,  toxicity  or  mobility  of  the  haz- 

8  ardous  substances  is  a  principal  element,  are  to  be  preferred 

9  over  remedial  actions  not  involving  such  treatment.  The  off - 

10  site  transport  and  disposal  of  hazardous  substances  or  con- 

11  taminated  materials  without  such  treatment  should  be  the 

12  least  favored  alternative  remedial  action,  where  practicable 

13  treatment  technologies  are  available. 

14  "(C)  Remedial  actions  selected  under  this  paragraph  or 

15  otherwise  required  or  agreed  to  by  the  President  under  this 

16  Act  shall  attain  a  degree  of  cleanup  of  hazardous  substances, 

17  pollutants,  and  contaminants  from  the  environment  and  of 

18  control  of  further  release  at  a  minimum  which  assures  protec- 

19  tion  of  human  health  and  the  environment.  Such  remedial 

20  tactions  shall  be  relevant  and  appropriate  under  the  circum- 

21  stances  presented  by  the  release  or  threatened  release  of  such 

22  substance,  pollutant,  or  contaminant. 

23  "(D)  No  permit  shall  be  required  under  subtitle  C  of  the 

24  Solid  Waste  Disposal  Act,  section  402  or  404  of  the  Clean 

25  Water  Act,  or  section  10  of  the  Rivers  and  Harbors  Act  of 
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1  1899,  for  the  portion  of  any  removal  or  remedial  action  con- 

2  ducted  pursuant  to  this  Act  entirely  onsite:  Provided,  That 

3  any  onsite  treatment,  storage,  or  disposal  of  hazardous  sub- 

4  stances,  pollutants,  or  contaminants  shall  comply  with  the 

5  requirements  of  subparagraph  (C). 

6  "(E)  Subject  to  the  requirements  of  this  paragraph,  the 

7  President  shall  select  the  appropriate  remedial  action  which 

8  provides  a  balance  between  the  need  for  protection  of  public 

9  health  and  welfare  and  the  environment  at  the  facility  under 

10  consideration,  and  the  availability  of  amounts  from  the  Fund 

11  to  respond  to  other  sites  which  present  or  may  present  a 

12  threat  to  public  health  or  welfare  or  the  environment,  taking 

13  into  consideration  the  relative  immediacy  of  such  threats. ". 

14  STATE  AND  FEDERAL  CONTRIBUTIONS  TO  OPERATION 

15  AND  MAINTENANCE 

16  Sec.  117.  Section  104(c)  of  the  Comprehensive  Envi- 

17  ronmental  Response,   Compensation,  and  Liability  Act  of 

18  1980  is  amended  by  adding  the  following  new  paragraphs: 

19  "(5)  For  the  purposes  of  paragraph  (3)  of  this  subsec- 

20  tion,  in  the  case  of  ground  or  surface  water  contamination, 

21  completed  remedial  action  includes  the  completion  of  treat- 

22  ment  or  other  measures,  whether  taken  onsite  or  off  site,  nec- 

23  essary  to  restore  ground  and  surface  water  quality  to  a  level 

24  that  assures  protection  of  human  health  and  the  environment. 

25  With  respect  to  such  measures,  the  operation  of  such  meas- 

26  ures  for  a  period  up  to  five  years  after  the  construction  or 
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1  installation  and  commencement  of  operation  shall  be  consid- 

2  ered  remedial  action.  Activities  required  to  maintain  the  ef- 

3  fectiveness  of  such  measures  following  such  period  or  the 

4  completion  of  remedial  action,  whichever  is  earlier,  shall  be 

5  considered  operation  or  maintenance. 

6  "(6)  During  any  period  after  the  availability  of  funds 

7  received  by  the  Trust  Fund  under  sections  4611  and  4661  of 

8  the  Internal  Revenue  Code  of  1954  or  section  221(b)(2)  or 

9  section  303(b)  of  this  Act,  the  Federal  share  of  the  payment 

10  of  costs  for  operation  and  maintenance  pursuant  to  para- 

11  graph  (3)(C)(i)  or  paragraph  (5)  of  this  subsection  shall  be 

12  from   funds    received   by    the    Trust    Fund   under   section 

13  221(b)(D(B).,f. 

14  SITING  OF  HAZARDOUS  WASTE  FACILITIES 

15  Sec.  118.  Section  104(c)  of  the  Comprehensive  Envi- 

16  ronmental  Response,    Compensation,   and  Liability  Act  of 

17  1980  is  amended  by  adding  the  following  new  paragraph: 

18  "(7)  Effective  three  years  after  the  date  of  enactment  of 

19  the  Superfund  Improvement  Act  of  1985,  the  President  shall 

20  not  provide  any  remedial  actions  pursuant  to  this  section 

21  unless  the  State  in  which  the  release  occurs  first  enters  into  a 

22  contract  or  cooperative  agreement  with  the  President  provid- 

23  ing  assurances  deemed  adequate  by  the  President  that  the 

24  State  will  assure  the  availability  of  hazardous  waste  treat- 

25  ment  or  disposal  facilities  acceptable  to  the  President  and  in 

26  compliance  with  the  requirements  of  subtitle  C  of  the  Solid 
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1  Waste  Disposal  Act  with  adequate  capacity  for  the  destruc- 

2  Hon,  treatment,  or  secure  disposition  of  all  hazardous  wastes 

3  that  are  reasonably  expected  to  be  generated  within  the  State 

4  during  the  twenty-year  period  following  the  date  of  such  con- 

5  tract  or  cooperative  agreement  and  to  be  disposed  of,  treated, 

6  or  destroyed. " 

7  COOPERATIVE  AGREEMENTS 

8  Sec.  119.  Section  104(d)(1)  of  the  Comprehensive  En- 

9  vironmental  Response,  Compensation,  and  Liability  Act  of 

10  1980  is  amended  by  striking  all  of  the  existing  paragraph 

11  (other  than  that  added  by  this  Act)  and  substituting  the  fol- 

12  lowing: 

13  "(d)(1)  Where  the  President  determines  that  a  State  or 

14  political  subdivision  has  the  capability  to  carry  out  any  or  all 

15  of  the  actions  authorized  in  this  section,  the  President  may, 

16  in  the  discretion  of  the  President  and  subject  to  such  terms  as 

17  the  President  may  prescribe,  enter  into  a  contract  or  coopera- 

18  tive  agreement  and  combine  any  existing  cooperative  agree- 

19  ments  with  such  State  or  political  subdivision  (which  may 

20  cover  a  specific  facility  or  facilities)  to  take  such  actions  in 

21  accordance  with  criteria  and  priorities  established  pursuant 

22  to  section  105(8)  of  this  title  and  to  be  reimbursed  from  the 

23  Fund  for  the  reasonable  response  costs  and  related  activities 

24  associated  with  the  overall  implementation,  coordination,  en- 

25  forcement,  training,  community  relations,  site  inventory  and 

26  assessment  efforts,  and  administration  of  remedial  activities 
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1  authorized  by  this  Act.  Any  contract  made  hereunder  shall  be 

2  subject  to  the  cost-sharing  provisions  of  subsection  (c)  of  this 

3  section. ". 

4  ACCESS  AND  INFORMATION  GATHERING 

5  Sec.  120.  Section  104(e)  of  the  Comprehensive  Envi- 

6  ronmental  Response,    Compensation  and  Liability  Act  of 

7  1980  is  amended  by  striking  "(2)"  and  inserting  "(5)"  in 

8  lieu  thereof  and  by  striking  all  of  existing  paragraph  (1)  and 

9  inserting  in  lieu  thereof  the  following: 

10  "(1)  For  the  purposes  of  determining  the  need  for  re- 

1 1  sponse,  or  choosing  or  taking  any  response  action  under  this 

12  title,  or  otherwise  enforcing  the  provisions  of  this  title,  any 

13  ^officer,  employee,  or  representative  of  the  President,  duly  des- 

14  ignated  by  the  President,  or  any  duly  designated  officer,  em- 

15  #ployee;vr  representative  of  a  State,  is  authorized  where  there 

16  is  a  reasonable  basis  to  believe  there  may  be  a  release  or 

17  threat  of  release  of  a  hazardous  substance — 

18  "(A}  to  require  any  person  who  has  or  may  have 

19  information  relevant  to  (i)  the  identification  or  nature 

20  of  materials  generated,  treated,  stored,  transported  to, 

21  or  disposed  of  at  a  facility,  or  (ii)  the  nature  or  extent 

22  of  a  release  or  threatened  release  of  a  hazardous  sub- 

23  stance  at  or  from  a  facility,  to  furnish,  upon  reasonable 

24  notice,  information  or  documents  relating  to  such  mat- 

25  ters.  In  addition,  upon  reasonable  notice,  such  person 

26  either  shall  grant  to  appropriate  representatives  access 
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1  at  all  reasonable   times   to  inspect  all  documents  or 

2  records  relating  to  such  matters  or  shall  copy  and  fur- 

3  nish    to    the    representatives    all   such    documents    or 

4  records,  at  the  option  of  such  person; 

5  "(B)  to  enter  at  reasonable  times  any  establish- 

6  ment  or  other  place  or  property  (i)  where  hazardous 

7  substances  are,  may  be,  or  have  been  generated,  stored, 

8  treated,    disposed   of,    or   transported  from,    (ii)   from 

9  which  or  to  which  hazardous  substances  have  been  or 

10  may  have  been  released,  (Hi)  where  such  release  is  or 

11  may  be  threatened,  or  (iv)  where  entry  is  needed  to  de- 

12  termine  the  need  for  response  or  the  appropriate  re- 

13  sponse  or  to  effectuate  a  response  action  under  this 

14  title;  and 

15  "(C)  to  inspect  and  obtain  samples  from  such  es- 

16  tablishment  or  other  place  or  property  or  location  of 

17  any  suspected  hazardous  substance  and  to  inspect  and 

18  obtain  samples  of  any  containers  or  labeling  for  sus- 

19  pected   hazardous    substances.    Each    such    inspection 

20  shall  be  completed  with  reasonable  promptness.  If  the 

21  officer,   employee,   or  representative  obtains  any  sam- 

22  pies,  prior  to  leaving  the  premises,  he  shall  give  to  the 

23  owner,  operator,  tenant,  or  other  person  in  charge  of 

24  the  place  from  which  the  samples  were  obtained  a  re- 

25  ceipt  describing  the  sample  obtained  and,  if  requested, 
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1  a  portion  of  each  such  sample.  If  any  analysis  is  made 

2  of  such  samples,  a  copy  of  the  results  of  the  analysis 

3  shall  be  furnished  promptly  to  the  owner,   operator, 

4  tenant,  or  other  person  in  charge,  if  such  person  can  be 

5  located. 

6  "(2)  (A)  If  consent  is  not  granted  regarding  a  request 

7  made  by  a  duly  designated  officer,  employee,  or  representa- 

8  tive  under  paragraph  (1),  the  President,  upon  such  notice 

9  and  an  opportunity  for  consultation  as  is  reasonably  appro- 

10  priate  under  the  circumstances,  may  issue  an  order  to  such 

11  person  directing  compliance  with  the  request,  and  the  Presi- 

12  dent  may  ask  the  Attorney   General  to  commence  a  civil 

13  action  to  compel  compliance. 

14  "(B)  In  any  civil  action  brought  to  obtain  compliance 

15  with  the  order,  the  court  shall,  where  there  is  a  reasonable 

16  basis  to  believe  there  may  be  a  release  or  threat  of  a  release  of 

17  a  hazardous  substance:  (i)  in  the  case  of  interference  with 

18  entry  or  inspection,  enjoin  such  interference  or  direct  compli- 

19  ance  with  orders  to  prohibit  interference  with  entry  or  inspec- 

20  tion,  unless  under  the  circumstances  of  the  case  the  demand 

21  for  entry  or  inspection  is  arbitrary  and  capricious,  an  abuse 

22  of  discretion,  or  not  in  accordance  with  law;  and  (ii)  in  the 

23  case  of  information  or  document  requests,  enjoin  interference 

24  with  such  information  or  document  requests  or  direct  compli- 

25  ance  with  orders  to  provide  such  information  or  documents, 
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1  unless  under  the  circumstances  of  the  case  the  demand  for 

2  information  or  documents  is  arbitrary  and  capricious,  an 

3  abuse  of  discretion,  or  not  in  accordance  with  law.  The  court 

4  may  assess  a  civil  penalty  not  to  exceed  $10,000  against  any 

5  person  who  unreasonably  fails  to  comply  with  the  provisions 

6  of  paragraph  (1)  or  an  order  issued  pursuant  to  paragraph 
1  (2). 

8  "(3)  Nothing  in  this  subsection  shall  preclude  the  Presi- 

9  dent  from  securing  access  or  obtaining  information  in  any 

10  other  lawful  manner. 

11  "(4)  Notwithstanding  this  subsection,  entry  to  locations 

12  and  access  to  information  properly  classified  to  protect  the 

13  national  security  may  be  granted  only  to  any  officer,  employ - 

14  ee,  or  representative  of  the  President  who  is  properly  cleared. 

15  Notwithstanding  any  other  provision  of  law,  all  requirements 

16  of  the  Atomic  Energy  Act  and  all  Executive  orders  concern- 

17  ing  the  handling  of  restricted  data  and  national  security  in- 

18  formation,  including  'need  to  know'  requirements,  shall  be 

19  applicable  any  grant  of  access  to  properly  classified  informa- 

20  tion  under  any  provision  of  this  Act,  including  section  103. 

21  "(5)  No  person  required  to  provide  information  or  docu- 

22  ments  under  this  Act  may  claim  that  the  information  is  enti- 

23  tied  to  protection  under  this  section  unless  such  claimant 

24  shows  that — 


1369 


59 

1  "(A)  the  claimant  has  not  disclosed  the  informa- 

2  tion  to  any  other  person,  other  than  to  an  employee  of 

3  the  claimant  or  a  person  who  is  bound  by  a  confiden- 

4  tiality  agreement  or  to  a  person  to  whom  the  data  has 

5  been  supplied  on  a  confidential  basis  in  compliance 

6  with  this  Act,  and  the  claimant  has  taken  reasonable 

7  measures  to  protect  the  confidentiality  of  such  informa- 

8  tion  and  intends  to  continue  to  take  such  measures; 

9  "(B)  the  information  could  not  reasonably  be  dis- 

10  covered  by  anyone  other  than  such  persons  in  the  ab- 

1 1  sence  of  disclosure;  and 

12  "(C)   knowledge   of  such   information  gives   the 

13  claimant  an  opportunity  to  obtain  a  significant  advan- 

14  tage  over  competitors  who  do  not  know  such  informa- 

15  tion  and  disclosure  of  the  information  is  likely  to  cause 

16  substantial  harm  to  the  claimant's  competitive  position. 

17  "(6)  The  following  information  with  respect  to  any  haz- 

18  ardous  substance  as  defined  in  section  101(14)  shall  not  be 

19  entitled  to  protection  under  this  section: 

20  "(A)    The   chemical  name,    CAS   number,    trade 

21  name,  and  common  name  of  the  hazardous  substances. 

22  "(B)  The  physical  properties  of  the  substance,  in- 

23  eluding  its  boiling  point,   melting  point,   flash  point, 

24  specific  gravity,  vapor  density,  solubility  in  water,  and 

25  vapor  pressure  at  20  degrees  celsius. 
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1  "(C)  The  hazards  to  health  and  the  environment 

2  posed  by   the  substance,    including  physical  hazards 

3  (such  as  explosion)  and  potential  acute  and  chronic 

4  health  hazards. 

5  "(D)  The  potential  routes  of  human  exposure  to 

6  the  substance  at  the  facility,  establishment,  place,  or 

7  property  being  investigated,  entered,  or  inspected  under 

8  this  subsection. 

9  "(E)    The    location    of   disposal    of   any    waste 

10  stream. 

11  "(F)    The   identity   and  quantity   of  any   waste 

12  stream. 

13  "(G)  Any  monitoring  data  or  analysis  of  monitor- 

14  ing  data  pertaining  to  disposal  activities. 

15  "(H)  Any  hydrogeologic  or  geologic  data. 

16  "(I)  Any  groundwater  monitoring  data. ". 

17  HEALTH-RELATED  AUTHORITIES 

18  Sec.  121.  (a)  Section  104(i)  of  the  Comprehensive  En- 
Id  vironmental  Response,  Compensation,  and  Liability  Act  of 

20  1980  is  amended  by  inserting  "(1)"  after  "(i)",  by  redesig- 

21  nating  paragraphs  (1),   (2),   (3),   (4),  and  (5)  as  subpara- 

22  graphs  (A),  (B),  (C),  (D),  and  (E),  and  by  adding  the  fol- 

23  lowing  new  paragraphs: 

24  "(2)   The  Agency  for  Toxic  Substances  and  Disease 

25  Registry  shall  provide  consultations  upon  request  on  health 

26  issues  relating  to  exposure  to  hazardous  or  toxic  substances, 
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1  on  the  basis  of  available  information,  to  the  Environmental 

2  Protection  Agency,  State  officials,  and  local  officials.  Such 

3  consultations  to  individuals  may  be  provided  by  States  under 

4  cooperative  agreements  established  under  this  Act. 

5  "(3)  (A)  The  Administrator  shall  perform  a  health  as- 

6  sessment  for  each  release,  threatened  release  or  facility  on  the 

7  National  Priority  List  established  under  section  105.  Such 

8  health  assessment  shall  be  completed  not  later  than  two  years 

9  after  the  date  of  enactment  of  the  Superfund  Improvement 

10  Act  of  1985  for  each  release,  threatened  release  or  facility 

1 1  proposed  for  inclusion  on  such  list  prior  to  such  date  of  enact- 

12  ment  or  not  later  than  one  year  after  the  date  of  proposal  for 

13  inclusion  on  such  list  for  each  release,  threatened  release  or 

14  facility  proposed  for  inclusion  on  such  list  after  such  date  of 

15  enactment.  The  Administrator  shall  also  perform  a  health  as- 

16  sessment  for  each  facility  for  which  one  is  required  under 

17  section  3019  of  the  Solid  Waste  Disposal  Act  and,  upon  re- 

18  quest  of  the  Administrator  of  the  Environmental  Protection 

19  Agency  or  a  State,  for  each  facility  subject  to  this  Act  or 

20  subtitle  C  of  the  Solid  Waste  Disposal  Act,  where  there  is 

21  sufficient  data  as  to  what  hazardous  substances  are  present 

22  in  such  facility. 

23  "(B)    The  Administrator  may  perform  health  assess - 

24  ments  for  releases  or  facilities  where  individual  persons  or 

25  licensed  physicians  provide  information  that  individuals  have 
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1  been  exposed  to  a  hazardous  substance,  for  which  the  probable 

2  source  of  such  exposure  is  a  release.  In  addition  to  other 

3  methods  (formal  or  informal)  of  providing  such  information, 

4  such  individual  persons  or  licensed  physicians  may  submit  a 

5  petition  to  the  Administrator  providing  such  information  and 

6  requesting  a  health  assessment.  If  such  a  petition  is  submit- 

7  ted  and  the  Administrator  does  not  initiate  a  health  assess- 

8  ment,  the  Administrator  shall  provide  a  written  explanation 

9  of  why  a  health  assessment  is  not  appropriate. 

10  "(C)  In  determining  sites  at  which  to  conduct  health 

11  assessments  under  this  paragraph,  the  Administrator  of  the 

12  Agency  for  Toxic  Substances  and  Disease  Registry  shall  give 

13  priority  to  those  facilities  or  sites  at  which  there  is  document- 

14  ed  evidence  of  release  of  hazardous  substances,  at  which  the 

15  potential  risk  to  human  health  appears  highest,  and  for  which 

16  in  the  judgment  of  the  Administrator  of  such  Agency  existing 

17  health  assessment  data  is  inadequate  to  assess  the  potential 

18  risk  to  human  health  as  provided  in  subparagraph  (E). 

19  "(D)  Any  State  or  political  subdivision  carrying  out  an 

20  assessment  shall  report  the  results  of  the  assessment  to  the 

21  Administrator  of  such  Agency,  and  shall  include  recommen- 

22  dations  with  respect  to  further  activities  which  need  to  be 

23  carried  out  under  this  section.   The  Administrator  of  such 

24  Agency  shall  include  the  same  recommendation  in  a  report  on 

25  the  results  of  any  assessment  carried  out  directly  by  the 
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1  Agency,  and  shall  issue  periodic  reports  which  include  the 

2  results  of  all  the  assessments  carried  out  under  this  para- 

3  graph. 

4  "(E)  For  the  purposes  of  this  subsection  and  section 

5  111(c)(4),  the  term  'health  assessments'  shall  include  prelim- 

6  inary  assessments  of  the  potential  risk  to  human  health  posed 

7  by  individual  sites  and  facilities,  based  on  such  factors  as  the 

8  nature  and  extent  of  contamination,  the  existence  of  potential 

9  for  .pathways  of  human  exposure  (including  ground  or  sur- 

10  face  water  contamination,   air  emissions,    and  food  chain 

1 1  contamination),  the  size  and  potential^susceptibility  of  the  com- 

12  munity  within  the  likely  pathways  of  exposure,  the  compari- 

13  son  of  expected  human  exposure  levels  to  the  short-term  and 

14  long-term  health  effects  associated  with  identified  contami- 

15  nants  and  any  available  recommended  exposure  or  tolerance 

16  limits  for  such  contaminants,  and  the  comparison  of  existing 

17  morbidity  and  mortality  data  on  diseases  that  may  be  associ- 

18  ated  with  the  observed  levels  of  exposure.   The  assessment 

19  shall  include  an  evaluation  of  the  risks  to  the  potentially  af- 

20  fected  population  from  all  sources  of  such  contaminants,  in- 

21  eluding  known  point  or  nonpoint  sources  other  than  the  site 

22  or  facility  in  question.  The  Administrator  of  the  Agency  for 

23  Toxic  Substances  and  Disease  Registry  shall  use  appropriate 

24  data,  risk  assessments,  risk  evaluations  and  studies  available 

25  from   the  Administrator  of  the   Environmental  Protection 
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1  Agency.  A  purpose  of  such  preliminary  assessments  shall  be 

2  to  help  determine  whether  full-scale  health  or  epidemiological 

3  studies  and  medical  evaluations  of  exposed  populations  shall 

4  be  undertaken. 

5  "(F)  At  the  completion  of  each  health  assessment  the 

6  Administrator  shall  provide  the  Administrator  of  the  Envi- 

7  ronmental  Protection  Agency  and  each  affected  State  with 

8  the  results  of  such  assessment,  together  with  any  recommen- 

9  dations  for  further  action  under  this  subsection  or  otherwise 

10  under  this  Act. 

11  "(G)  In  any  case  in  which  a  health  assessment  per- 

12  formed  under  this  paragraph  (including  one  required  by  sec- 

13  tion  3019  of  the  Solid  Waste  Disposal  Act)  discloses  the  ex- 

14  posure  of  a  population  to  the  release  of  a  hazardous  sub- 
lb  stance,  the  costs  of  such  health  assessment  may  be  recovered 
16  as  a  cost  of  response  under  section  107  of  this  Act  from  per- 
il sons  causing  or  contributing  to  such  release  of  such  hazard- 

18  ous  substance  or,  in  the  case  of  multiple  releases  contributing 

19  to  such  exposure,  to  all  such  releases. 

20  "(4)  Whenever,  in  the  judgment  of  the  Administrator,  it 

21  is  appropriate  on  the  basis  of  the  results  of  a  health  assess- 

22  ment,  the  Administrator  shall  conduct  a  pilot  study  of  health 

23  effects  for  selected  groups  of  exposed  individuals,  in  order  to 

24  determine  the  desirability  of  conducting  full  scale  epidemio- 

25  logical  or  othzr  health  studies  of  the  entire  exposed  popula- 
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1  tion.    Whenever  in  the  judgment  of  the  Administrator  it  is 

2  appropriate  on  the  basis  of  the  results  of  such  pilot  study,  the 

3  Administrator  shall  conduct  such  full  scale  epidemiological  or 

4  other  health  studies  as  may  he  necessary  to  determine  the 

5  health  effects  for  the  population  exposed  to  hazardous  suh- 

6  stances  in  a  release  or  suspected  release. 

7  "(5)  In  any  case  in  which  the  results  of  a  health  assess - 

8  ment  indicate  a  potential  significant  risk  to  human  health, 

9  the  Administrator  shall  consider  whether  the  establishment  of 

10  a  registry  of  exposed  persons  would  contribute  to  accomplish- 

11  ing  the  purposes  of  this  subsection,  taking  into  account  cir- 

12  cumstances  bearing  on  the  usefulness  of  such  a  registry, 

13  including  the  seriousness  or  unique  character  of  identified 

14  diseases  or  the  likelihood  of  population  migration  from  the 

15  affected  area. 

16  "(6)    The  Administrator  shall  conduct  a  study,    and 

17  report  to  the  Congress  within  two  years  after  the  date  of  en- 

18  actment  of  the  Superfund  Improvement  Act  of  1985,  on  the 

19  usefulness,  costs,  and  potential  implications  of  medical  sur- 

20  veillance  programs  as  a  part  of  the  health  studies  authorized 

21  by  this  section.   Such  study  shall  include,  at  a  minimum, 

22  programs  which  identify  diseases  for  which  an  exposed  popu- 

23  lation  is  at  excess  risk,  provide  periodic  medical  testing  to 

24  screen  for  such  diseases  in  subgroups  of  the  exposed  popula- 

25  tion  at  highest  risk,  and  provide  for  a  mechanism  to  refer  for 
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1  treatment  individuals  who  are  diagnosed  as  having  such  dis- 

2  eases. 

3  "(7)  If  a  health  assessment  or  other  study  carried  out 

4  under  this  subsection  contains  a  finding  that  the  exposure 

5  concerned  presents  a  significant  risk  to  human  health,  the 

6  President  shall  take  such  steps  as  may  be  necessary  to  reduce 

7  such  exposure  and  eliminate  or  substantially  mitigate  the  sig- 

8  nificant  risk  to  human  health.  Such  steps  may  include  the 

9  use  of  any  authority  under  this  Act,  including,  but  not  limit- 
10  ed  to- 
ll "(A)  provision  of  alternative  water  supplies,  and 

12  "(B)  permanent  or  temporary  relocation  of  indi- 

13  viduals. 

14  "(8)  In  any  case  which  is  the  subject  of  a  petition,  a 

15  health  assessment  or  study,  or  a  research  program  under  this 

16  subsection,  nothing  in  this  subsection  shall  be  construed  to 

17  delay  or  otherwise  affect  or  impair  the  authority  of  the  Presi- 

18  dent  or  the  Administrator  of  the  Environmental  Protection 

19  Agency  to  exercise  any  authority  vested  in  the  President  or 

20  such  Administrator  under  any  other  provision  of  law  (includ- 

21  ing,  but  not  limited  to,  the  imminent  hazard  authority  of  sec- 

22  Hon  7003  of  the  Solid  Waste  Disposal  Act)  or  the  response 

23  and  abatement  authorities  of  this  Act. 

24  "(9) (A)   The  Administrator  shall,   within  six  months 

25  after  the  date  of  enactment  of  the  Superfund  Improvement 
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1  Act  of  1985,  jointly  with  the  Administrator  of  the  Environ- 

2  mental  Protection  Agency,  prepare  a  list  of  at  least  one  hun- 

3  dred  hazardous  substances  which  the  Administrator,  in  his 

4  sole  discretion,  determines  are  those  posing  the  most  signifi- 

5  cant  potential  threat  to  human  health  due  to  their  common 

6  presence  at  the  location  of  responses  under  section  104  or  at 

7  facilities  on  the  National  Priority  List  or  in  releases  to  which 

8  a  response  under  section  104  is  under  consideration.  Within 

9  twenty-four  months  after  enactment,  the  Administrator,  in 

10  consultation  with  the  Administrator  of  the  Environmental 

1 1  Protection  Agency,  shall  prepare  a  list  of  an  additional  one 

12  hundred  or  more  such  hazardous  substances.  The  Adminis- 

13  trator,  in  consultation  with  the  Administrator  of  the  Envi- 

14  ronmental  Protection  Agency,  shall  not  less  often  than  once 

15  every  year  thereafter  add  to  such  list  other  substances  which 

16  are  frequently  so  found  or  otherwise  pose  a  potentially  signif- 

17  icant  threat  to  human  health  by  reason  of  their  physical, 

18  chemical,  or  biological  nature. 

19  "(B)  For  each  such  hazardous  substance  listed  pursuant 

20  to  subparagraph  (A),  the  Administrator  (in  consultation  with 

21  the  Administrator  of  the  Environmental  Protection  Agency 

22  and  other  agencies  and  programs  of  the  Public  Health  Serv- 

23  ice)  shall  assess  whether  adequate  information  on  the  health 

24  effects  of  such  substance  is  available.  For  any  such  substance 

25  for  which  adequate  information  is  not  available  (or  under 
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1  development),  the  Administrator,  in  cooperation  with  the  Di- 

2  rector  of  the  National  Toxicology  Program,  shall  assure  the 

3  initiation  of  a  program  of  research  designed  to  determine  the 

4  health  effects  (and  techniques  for  development  of  methods  to 

5  determine  such  health  effects)  of  such  substance.  Where  feasi- 

6  hie,  such  program  shall  seek  to  develop  methods  to  determine 

7  the  health  effects  of  such  substance  in  combination  with  other 

8  substances  with  which  it  is  commonly  found.  Such  program 

9  shall  include,  but  not  be  limited  to — 

10  "(i)    laboratory   and   other  studies   to   determine 

11  short,  intermediate,  and  long-term  health  effects; 

12  "(ii)   laboratory  and  other  studies   to  determine 

13  organ-specific,   site-specific,   and  system-specific  acute 

14  and  chronic  toxicity; 

15  "(Hi)  laboratory  and  other  studies  to  determine 

16  the  manner  in  which  such  substances  are  metabolized 

17  or  to  otherwise  develop  an  understanding  of  the  biokin- 

18  etics  of  such  substances;  and 

19  "(iv)   where   there   is   a  possibility   of  obtaining 

20  human  data,  the  collection  of  such  information. 

21  "(C)  In  assessing  the  need  to  perform  laboratory  and 

22  other  studies,  as  required  by  subparagraph  (B),  the  Adminis- 

23  trator  shall  consider — 
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1  "(i)  the  availability  and  quality  of  existing  test 

2  data  concerning  the  substance  on  the  suspected  health 

3  effect  in  question; 

4  "(it)    the    extent    to    which    testing    already    in 

5  progress  will,  in  a  timely  fashion,  provide  data  that 

6  will  be  adequate  to  support  the  preparation  of  toxicolog- 

7  ical  profiles  as  required  by  subparagraph  (F)  of  this 

8  paragraph;  and 

9  "(Hi)  such  other  scientific  and  technical  factors  as 

10  the  Administrator  may  determine  are  necessary  for  the 

1 1  effective  implementation  of  this  subsection. 

12  "(D)  In  the  development  and  implementation  of  any  re- 

13  search  program  under  this  paragraph,  the  Administrator  of 

14  the  Agency  for  Toxic  Substances  and  Disease  Registry  and 

15  the  Administrator  of  the  Environmental  Protection  Agency 

16  shall  coordinate  such  research  program  implemented  under 

17  this  paragraph  with  the  National  Toxicology  Program  and 

18  with  programs  of  toxicological  testing  established  under  the 

19  Toxic  Substances  Control  Act  and  the  Federal  Insecticide, 

20  Fungicide  and  Rodenticide  Act.  The  purpose  of  such  coordi- 

21  nation  shall  be  to  avoid  duplication  of  effort  and  to  assure 

22  that  the  hazardous  substances  listed  pursuant  to  this  subsec- 

23  tion  are  tested  thoroughly  at  the  earliest  practicable  date. 

24  Where  appropriate,  in  the  discretion  of  the  Administrator 

25  and  consistent  with  such  purpose,  a  research  program  under 
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1  this  paragraph  may  be  carried  out  using  such  programs  of 

2  toxicological  testing. 

3  "(E)  It  is  the  sense  of  the  Congress  that  the  costs  of 

4  research  programs  under  this  paragraph  be  borne  by  the 

5  manufacturers  and  processors  of  the  hazardous  substance  in 

6  question,   as  required  in  programs  of  toxicological  testing 

7  under  the  Toxic  Substances  Control  Act.   Where  this  is  not 

8  practical,  the  costs  of  such  research  programs  should  be  borne 

9  by  parties  responsible  for  the  release  of  the  hazardous  sub- 

10  stance  in  question.  To  carry  out  such  intention,  the  costs  of 

11  conducting  such  a  research  program  under  this  paragraph 

12  shall  be  deemed  a  cost  of  response  for  the  purposes  of  recovery 

13  under  section  107  of  such  costs  from  a  party  responsible  for  a 

14  release  of  such  hazardous  substance. 

15  "(F)  Based  on  all  available  information,  including  data 

16  developed  and  collected  on  the  health  effects  of  hazardous  sub- 

17  stances  under  this  paragraph,  the  Administrator  shall  pre- 

18  pare  toxicological  profiles  sufficient  to  establish  the  likely 

19  effect  on  human  health  of  each  of  the  substances  listed  pursu- 

20  ant  to  subparagraph  (A).  Such  profiles  shall  be  revised  and 

21  republished  as  necessary,  but  no  less  often  than  once  every 

22  five  years.  Such  profiles  shall  be  provided  to  the  States  and 

23  made  available  to  other  interested  parties. 

24  "(10)  All  studies   and  results   of  research   conducted 

25  under  this  subsection  (other  than  health  assessments)  shall  be 
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1  reported  or  adopted  only  after  appropriate  peer  review.  In  the 

2  case  of  research  conducted  under  the  National  Toxicology 

3  Program,  such  peer  review  may  be  conducted  by  the  Board  of 

4  Scientific  Counselors.  In  the  case  of  other  research,  such  peer 

5  review  shall  be  conducted  by  panels  consisting  of  no  less  than 

6  three  nor  more  than  seven  members,  who  shall  be  disinterest- 

7  ed  scientific  experts  selected  for  such  purpose  by  the  Adminis- 

8  trator  of  the  Agency  for  Toxic  Substances  and  Disease  Reg- 

9  is  try  or  the  Administrator  of  the  Environmental  Protection 

10  Agency,  as  appropriate,  on  the  basis  of  their  reputation  for 

11  scientific  objectivity  and  the  lack  of  institutional  ties  with 

12  any  person  involved  in  the  conduct  of  the  study  or  research 

13  under  review.  Support  services  for  such  panels  shall  be  pro- 

14  vided  by  the  Agency  for  Toxic  Substances  and  Disease  Reg- 

15  istry,  or  by  the  Environmental  Protectioin  Agency,  as  appro- 

16  priate. 

17  "(11)  In  the  implementation  of  this  subsection  and  other 

18  health-related  authorities  of  this  Act,  the  Administrator  is  au- 

19  thorized  to  establish  a  program  for  the  education  of  physi- 

20  cians  and  other  health  professionals  on  methods  of  diagnosis 

21  and  treatment  of  injury  or  disease  related  to  exposure  to  toxic 

22  substances,  through  such  means  as  the  Administrator  deems 

23  appropriate.  Not  later  than  two  years  after  the  date  of  enact  - 

24  ment  of  the  Superfund  Improvement  Act  of  1985,  the  Admin- 
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1  istrator  shall  report  to  the  Congress  on  the  implementation  of 

2  this  paragraph. 

3  "(12)  For  the  purpose  of  implementing  this  subsection 

4  and  other  health-related  authorities  of  this  Act,  the  President 

5  shall  provide  adequate  personnel  to  the  Agency  for  Toxic 

6  Substances  and  Disease  Registry,  which  shall  be  no  fewer 

7  than  one  hundred  full  time  equivalent  employees. 

8  "(13)  The  activities  described  in  this  subsection  and 

9  section  111(c)(4)  shall  be  carried  out  by  the  Agency  for  Toxic 

10  Substances  and  Disease  Registry  established  by  paragraph 

11  (1),  either  directly,  or  through  cooperative  agreements  with 

12  States  (or  political  subdivisions  thereof)  in  the  case  of  States 

13  (or  political  subdivisions)  which  the  Administrator  of  such 

14  Agency  determines  are  capable  of  carrying  out  such  activi- 

15  ties.  Such  activities  shall  include  the  provision  of  consulta- 

16  tions  on  health  information,  and  the  conduct  of  health  assess- 

17  ments,  including  those  required  under  section  3019  of  the 

18  Solid  Waste  Disposal  Act,  health  studies  and  registries. ". 

19  (b)  Section  111(c)(4)  of  the  Comprehensive  Environ- 

20  mental  Response,  Compensation,  and  Liability  Act  of  1980 

21  is  amended — 

22  (1)  by  inserting   "in  accordance  with  subsection 

23  (n)  of  this  section  and  section  104(i),  "  after  "(4)";  and 
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1  (2)  by  striking   "epidemiologic  studies"  and  in- 

2  serting  in  lieu  thereof  "epidemiologic  and  laboratory 

3  studies  and  health  assessments". 

4  (c)  Section  111  of  the  Comprehensive  Environmental 

5  Response,    Compensation,    and   Liability   Act   of  1980   is 

6  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

7  section: 

8  "(n)  For  fiscal  year  1986  and  for  each  fiscal  year  there- 

9  after,  not  less  than  5  per  centum  of  all  sums  appropriated 

10  from  the   Trust   Fund,   shall  be  directly  available   to  the 

1 1  Agency  for  Toxic  Substances  and  Disease  Registry  and  used 

12  for  the  purpose  of  carrying  out  activities  described  in  subsec- 

13  tion  (c)(4)  and  section  104(i),  including  any  such  activities 

14  related  to  hazardous  waste  stored,  treated,  or  disposed  of  at  a 

15  facility  having  a  permit  under  section  3005  of  the  Solid 

16  Waste  Disposal  Act.  Any  funds  so  made  available  which  are 

17  not  committed  by  the  beginning  of  the  fourth  quarter  of  the 

18  fiscal  year  in  which  made  available  shall  be  made  available 

19  in  the  Trust  Fund  for  other  purposes.  " 

20  (d)  The  last  sentence  of  section  3019(b)(2)  of  the  Solid 

21  Waste  Disposal  Act  is  amended  to  read  as  follows:  "If  so 

22  requested,  the  Administrator  of  such  Agency  shall  conduct 

23  such  health  assessment.  ". 
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1  (e)  Section  104(i)(l)  of  the  Comprehensive  Environ- 

2  mental  Response,  Compensation,  and  Liability  Act  of  1980 

3  is  amended  by — 

4  (1).* striking  uthe  Surgeon  General  of  the  United 

5  States"  and  inserting  in  lieu  thereof  "the  Secretary  of 

6  Health  and  Human  Services"; 

7  (2)  inserting  in  the  second  sentence  thereof  after 

8  "of  said  Agency"  the  following:   "(hereinafter  in  this 

9  subsection  referred  to  as  'the  Administrator')"; 

10  (3)  striking    "chromosomal  testing"  in  subpara- 

11  graph  (D)  and  inserting  in  lieu  thereof  "appropriate 

12  testing" 

13  (f)(1)  The  Administrator  of  the»Agency  for  Toxic  Sub- 

14  stances  and  Disease  Registry  shall,  in  consultation  with  the 

15  Administrator  of  the  Environmental  Protection  Agency  and 

16  other  officials  as  appropriate,  not  later  than  March  1,  1986, 

17  submit  to  the  Committee  on  Environment  and  Public  Works 

18  of  the  United  States  Senate  and  the  Committee  on  Energy 

19  and  Commerce  of  the  United  States  House  of  Representa- 

20  tives,  a  report  on  the  nature  and  extent  of  lead  poisoning  in 

21  children  from  environmental  sources.  Such  report  shall  in- 

22  elude,  at  a  minimum,  the  following  information — 

23  (A)  an  estimate  of  the  total  number  of  children, 

24  arrayed  according  to  Standard  Metropolitan  Statistical 

25  Area  or  other  appropriate  geographic  unit,  exposed  to 
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1  environmental  sources  of  lead  at  concentrations  suffi- 

2  cient  to  cause  adverse  health  effects; 

3  (B)  an  estimate  of  the  total  number  of  children 

4  exposed  to  environmental  sources  of  lead  arrayed  ac- 

5  cording  to  source  or  source  types; 

6  (C)  a  statement  of  the  long  term  consequences  for 

7  public  health  of  unabated  exposures  to  environmental 

8  sources  of  lead  and  including  but  not  limited  to,  dimi- 

9  nution  in  intelligence,  increases  in  morbidity  and  mor- 

10  tality;  and 

11  (D)  methods  and  alternatives  available  for  reduc- 

12  ing  exposures  of  children  to  environmental  sources  of 

13  lead. 

14  (2)  Such  report  shall  also  score  and  evaluate  specific 

15  sites  at  which  children  are  known  to  be  exposed  to  environ- 

16  mental  sources  of  lead  due  to  releases,  utilizing  the  Hazard 

17  Ranking  system  of  the  National  Priorities  List. 

18  (3)  The  costs  of  preparing  and  submitting  the  report  re- 
Id  quired  by  this  section  shall  be  borne  by  the  Hazardous  Sub- 

20  stances  Response  Fund. 

21  (g)  Section  111(c)(6)  of  the  Comprehensive  Environ- 

22  mental  Response,  Compensation  and  Liability  Act  of  1980  is 

23  amended   by   inserting   at    the    end   thereof   the   following: 

24  "Standards  for  health  and  safety  protection  of  employees  en- 

25  gaged  in  hazardous  waste  operations,  including  emergency 
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1  response,  shall  be  promulgated  by  the  Secretary  of  Labor, 

2  under  the  Occupational  Safety  and  Health  Act,  not  later 

3  than  one  year  after  enactment  of  the  Superfund  Improvement 

4  Act  of  1985.   The  cost  of  training  such  employees,  in  an 

5  amount  not  to  exceed  $10,000,000  per  year,  shall  be  consid- 

6  ered  a  permissible  cost  of  the  program  authorized  by  this 

7  paragraph. " 

8  EXPEDITED  REMEDIAL  ACTION  AGREEMENT 

9  PROCEDURES 

10  Sec.  122.  Section  104  of  the  Comprehensive  Environ- 

11  mental  Response,  Compensation,  and  Liability  Act  of  1980 

12  is  amended  by  adding  the  following  new  subsection: 

13  "(        )(1)  The  President  may  enter  into  agreements 

14  pursuant  to  this  subsection  for  the  purpose  of  expediting  re- 
lb  medial  action  with  respect  to  a  release  or  threatened  release  of 
16  a  hazardous  substance,  in  cases  involving  more  than  one  po- 
ll tentially  responsible  party.  As  a  matter  of  public  policy,  the 

18  President  shall  act  to  facilitate  agreements  under  this  Act,  in 

19  order  to  protect  human  health  and  the  environment  by  facili- 

20  tating  remedial  action  and  to  minimize  litigation  under  this 

21  Act. 

22  "(2) (A)  At  a  date  not  later  than  that  of  the  completion  of 

23  the  Remedial  Investigation  and  Feasibility  Study,  the  Presi- 

24  dent  shall  provide  all  persons  who  are  potentially  responsible 

25  for  a  release  or  a  threatened  release — 
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1  "(i)  the  identity  of  any  other  potentially  responsi- 

2  hie  parties  who  have  been  identified  and  served  with 

3  notice  of  potential  liability; 

4  "(ii)  a  Nonbinding  Preliminary  Allocation  of  Re- 

5  sponsiblity  among  all  identifiable  potentially  responsi- 

6  ble  persons  at  a  facility,  including  those  parties  which 

7  may  be  unknown,  insolvent,  or  similarly  unavailable. 

8  The  allocation  shall  be  based  on  the  President's  esti- 

9  mate  and  ranking  of  the  volumetric  contributions  by 

10  such  potentially  responsible  persons,   and  such  addi- 

11  tional  factors,   including,   but  not  limited  to,   toxicity 

12  and  mobility  of  the  identified  hazardous  substances,  as 

13  in  the  discretion  of  the  President  may  be  relevant  to 

14  the  preparation  of  such  allocation; 

15  u(iii)    public    information    regarding    successful 

16  agreements  involving  other  facilities,  as  compiled  be- 
ll ginning  no  later  than  January  1,  1987,  and  updated 

18  on  a  quarterly  basis  thereafter;  and 

19  "(iv)  any  other  technical  or  scientific  information, 

20  not    otherwise   privileged   or   attorney    work   product, 

21  which  the  President  will  utilize  in  determining  whether 

22  to  accept  or  reject  an  agreement  offer  under  this  sec- 

23  turn. 

24  "(B)  The  information  required  by  this  paragraph  (other 

25  than  subparagraph  (A)(ii))  shall  be  available  in  advance  of 


1388 


78 

1  such  notice  upon  the  request  of  a  potentially  responsible 

2  person   in   accordance  with  procedures   established  by   the 

3  President. 

4  "(C)  The  provision  of  subsection  (e)  of  this  section  re- 

5  garding  protection  of  confidential  information  shall  apply  to 

6  information  subject  to  distribution  under  this  paragraph. 

7  "(3)(A)  The  procedures  of  this  subsection  shall  apply  to 

8  each  case  of  remedial  action  with  respect  to  a  release  or 

9  threatened  release  of  a  hazardous  substance  involving  more 

10  than  one  potentially  responsible  party,  unless  in  the  discre- 

1 1  Hon  of  the  President  use  of  these  procedures  is  inappropriate 

12  because: 

13  "(%)  sufficient  information  to  effectively  use  these 

14  procedures  is  not  available; 

15  "(ii)  there  is  an  urgent  need  for  response  and  en- 

16  forcement  action  that  could  not  be  met  if  these  proce- 

17  dures  were  used; 

18  "(Hi)  the  number  of  responsible  parties  who  are 

19  no/  de  minimis  is  so  small  that  use  of  the  procedures 

20  would  not  expedite  settlement;  or 

21  "(iv)  an  equitable  settlement  could  be  more  expe- 

22  ditiously  or  effectively  achieved  through  other  settle- 

23  ment  or  other  alternative  dispute  resolution  procedures. 

24  "(B)  If  the  President  declines  under  this  paragraph  to 

25  use  the  procedures  set  forth  in  this  subsection,  the  President 
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1  shall  notify  potentially  responsible  parties  at  the  facility  of 

2  such  decision  and  the  reasons  why  use  of  such  procedures  is 

3  inappropriate. 

4  "(4)  (A)  The  President  may  not  commence  a  remedial 

5  action  under  this  section  or  take  any  action  under  section 

6  106  until  180  days  (or  90  days  where  the  facility  involves  9 

7  or  fewer  potentially  responsible  parties)  after  providing  notice 

8  of  an  intent  to  engage  in  the  procedures  under  this  subsec- 

9  tion.  Advance  disclosure  of  information  upon  the  request  of  a 

10  potentially  responsible  party  under  paragraph  (2)(B)  shall 

1 1  not  commence  the  180-day  period  (or  90  days  where  the  facil- 

12  ity  involves  9  or  fewer  potentially  responsible  parties). 

13  "(B)  Nothing  in  this  subsection  shall  limit  the  Presi- 

14  dent's  authority  to  undertake  response  action  regarding  a  sig- 

15  nif icant  threat  to  public  health  or  the  environment  within  the 

16  negotiation  period.  The  President  may  also  commence  any 

17  additional  studies  or  investigations  authorized  under  subsec- 

18  tion  (b)  of  this  section,  including  remedial  design,  during  the 

19  negotiation  period. 

20  "(5)  To  collect  information  necessary  or  appropriate  for 

21  performing  the  allocation  under  paragraph  (2)  (A)  of  this  sub- 

22  section,  the  President  may  by  subpoena  require  the  attend- 

23  ance   and   testimony   of  witnesses   and   the  production   of 

24  reports,  papers,  documents,  answers  to  questions,  and  other 

25  information  that  the  President  deems  necessary.    Witnesses 
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1  shall  be  paid  the  same  fees  and  mileage  that  are  paid  wit- 

2  nesses  in  the  courts  of  the  United  States.  In  the  event  of 

3  contumacy,  failure  or  refusal  of  any  person  to  obey  any  such 

4  subponea,  any  district  court  of  the  United  States  in  which 

5  venue  is  proper  shall  have  jurisdiction  to  order  any  such 

6  person  to  comply  with  such  subpoena.  Any  failure  to  obey 

7  such  an  order  of  the  court  is  punishable  by  the  court  as  a 

8  contempt  thereof. 

9  "(6)  the  persons  with  whom  the  President  reaches  agree- 

10  ment  under  this  subsection  shall  undertake  or  finance  the 

1 1  remedial  action  and  all  previous  costs  of  response,  including 

12  operation  and  maintenance,  or  a  discrete  part  of  such  remedi- 

13  al  action,  as  provided  by  the  agreement. 

14  "(7)  (A)  The  persons  receiving  notice  under  paragraph 

15  (2)  of  this  subsection  shall  have  90  days  (or  45  days  in  cases 

16  involving  9  or  fewer  potentially  responsible  parties)  to  make 

17  a  proposal  to  the  President  for  undertaking  or  financing  the 

18  remedial  action.  In  extraordinary  cases,  the  President  may 

19  grant  a  thirty -day  extension  of  such  period. 

20  "(E)  Where  potentially  responsible  parties  offer  to  pro- 

21  vide  payment  or  the  undertaking  of  remedial  action  exceeding 

22  50  per  centum  of  the  total  shares  as  estimated  by  the  Presi- 

23  dent  in  the  Nonbinding  Preliminary  Allocation  of  Responsi- 

24  bility,  and  such  offer  provides  for  response  or  costs  of  re- 

25  sponse  for  an  amount  equal  to  or  greater  than  the  cumulative 
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1  total,  under  the  Nonhinding  Preliminary  Allocation  of  Re- 

2  sponsibility,  of  the  potentially  responsible  persons  making  the 

3  offer,  such  an  offer  will  be  considered  to  be  in  'good  faith '  and 

4  the  Federal  district  court  in  the  district  in  which  the  facility 

5  is  located  may  order  the  President  to  accept  the  offer. 

6  "(C)  The  President's  decision  to  reject  an  offer  shall  not 

7  be  subject  to  judicial  review,  unless  such  offer  is  considered 

8  good  faith  under  this  paragraph.  Where  the  President  rejects 

9  an  offer  meeting  such  criteria,  such  rejection  shall  be  in  writ- 

10  ing  and  shall  be  reviewable  in  the  Federal  district  court  in 

11  the  district  in  which  the  facility  is  located.  In  such  cases  the 

12  President  shall  have  the  burden  of  persuasion  to  establish 

13  that  the  rejection  was  not  unreasonable,  in  light  of  additional 

14  information  received  after  the  completion  of  the  Nonbinding 

15  Preliminary  Allocation   of  Responsibility.    The  record  for 

16  such  appeal  shall  consist  of  the  written  notice  of  rejection,  the 

17  documents  and  evidence  referred  to  therein,  all  comments  and 

18  evidence  submitted  by  others  in  response  to  the  written  notice 

19  of  rejection,  the  President's  rationale  for  rejection,  as  well  as 

20  any  information  of  which  the  court  may  take  judicial  notice. 

21  "(D)  Judicial  review  under  this  subsection  shall  be  lim- 

22  ited  to  the  President's  decision  to  reject  the  good-faith  offer 

23  and  shall  not  include  any  other  issues  relating  to  the  selection 

24  or  scope  of  the  remedy,  the  computation  of  costs  associated 

25  with  response  action,  or  the  Nonbinding  Preliminary  Alloca- 
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1  Hon  of  Responsibility.  Remedial  action  shall  not  be  delayed 

2  solely  because  of  such  review. 

3  "(E)  Where  the  President's  decision  to  reject  a  good 

4  faith  offer  under  this  paragraph  is  found  to  be  unreasonable, 

5  the  Fund  shall  be  liable  to  the  potentially  responsible  persons 

6  who  brought  suit,  for  any  legal  fees  and  other  reasonable 

7  costs  incurred  during  such  judicial  review. 

8  "(F)  Where  the  good  faith  offer  of  potentially  responsi- 

9  ble  parties  would  include  the  entire  share  of  cleanup  allocated 

10  to  all  potentially  responsible  parties  under  the  Nonbinding 

11  Preliminary  Allocation   of  Responsibility   (other  than   the 

12  shares  allocated  to  unknown,  insolvent  or  similarly  unavail- 

13  able  parties  under  section  106),  such  offer,  if  accepted,  shall 

14  be  granted  a  "bonus"  from  the  Fund  representing  10  per 

15  centum  of  the  cost  of  response  action.  Such  bonus  shall  not  be 

16  available  in  the  case  of  facilities  where  there  are  three  or 

17  fewer  potentially  responsible  parties. 

18  "(8)  If,  as  part  of  any  agreement,  the  President  will  be 

19  carrying  out  remedial  action  and  the  parties  will  be  paying 

20  amounts  to  the  President,  the  President  may,  notwithstand- 

21  ing  any  other  provision  of  law,  retain  and  use  such  funds  for 

22  purposes  of  carrying  out  the  agreement. 

23  "(9)  If  an  additional  responsible  party  is  identified 

24  during  the  negotiation  period  or  after  an  agreement  has  been 

25  entered  into  under  this  subsection  concerning  a  release  or 
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1  threatened  release,  the  President  may  bring  the  additional 

2  party  into  the  negotiation  or  enter  into  a  separate  agreement 

3  with  such  party. 

4  "(10)  The  costs  incurred  by  the  President  in  producing 

5  the   Nonbinding  Preliminary  Allocation   of  Responsibility 

6  shall  be  reimbursed  by  the  potentially  responsible  parties 

7  whose  offer  is  accepted  by  the  President  under  this  section. 

8  Where  an  offer  under  this  section  is  not  accepted,  such  costs 

9  shall  be  considered  costs  of  response. 

10  "(11)  The  Nonbinding  Preliminary  Allocation  of  Re- 

11  sponsibility  shall  not  be  admissible  as  evidence  in  any  pro- 

12  ceeding  under  section  106  or  107  of  this  Act,  and  no  court 

13  shall  have  jurisdiction  to  review  the  Nonbinding  Preliminary 

14  Allocation  of  Responsibility  in  any  action  under  section  106 

15  or  107.  The  Nonbinding  Preliminary  Allocation  of  Responsi- 

16  bility  shall  not  constitute  an  apportionment  or  other  state- 

17  ment  on  the  divisibility  of  harm  or  causation. 

18  "(12)  (A)  If  a  good- faith  proposal  for  undertaking  or  fi- 

19  nancing  a  remedial  action  has  not  been  submitted  within  90 

20  days  (or  45  days  in  cases  involving  9  or  fewer  potentially 

2 1  responsible  parties)  of  the  provision  of  notice  pursuant  to  this 

22  subsection,  the  President  may  thereafter  commence  a  remedi- 

23  al  action  under  this  section  or  take  an  action  against  any 

24  person  under  section  106  of  this  Act. 
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1  "(B)  If  an  agreement  has  been  entered  into  under  this 

2  subsection,  the  President  may  take  any  action  under  section 

3  106  against  any  person  who  is  not  a  party  to  the  agreement, 

4  once  the  90-day  period  (or  45  days  in  cases  involving  9  or 

5  fewer  potentially  responsible  parties)  for  submitting  a  propos- 

6  al  has  expired. 

7  "(13)    Whenever  the   President   has   entered  into  an 

8  agreement  for  remedial  action  under  this  subsection,  the  li- 

9  ability  under  this  Act  of  each  party  to  the  agreement,  includ- 

10  ing  any  future  liability  arising  from  the  release  or  threatened 

1 1  release  that  is  the  subject  of  the  agreement,  shall  be  limited  as 

12  provided  in  the  agreement. 

13  "(14)  Nothing  in  this  subsection  shall  be  construed  to 

14  affect: 

15  "(A)  the  liability  of  any  person  under  section  106 

16  or  107  with  respect  to  any  costs  or  damages  which  are 

17  not  included  in  the  agreement;  or 

18  "(B)  the  authority  of  the  President  to  maintain 

19  an  action  under  section  106  or  107  against  any  person 

20  who  is  not  a  party  to  the  agreement 

21  "(15)  The  liability  of  any  party  to  an  agreement  under 

22  this  subsection  for  contribution  shall  be  limited  as  provided 

23  in  section  107(1)(3). 

24  "(16)  Whenever  the  President  enters  into  an  agreement 

25  under  this  subsection,  the  agreement,  following  approval  by 
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1  the  Attorney  General,  shall  be  entered  as  a  consent  decree 

2  under  section  106  of  this  Act.  Any  party  failing  to  comply 

3  with  an  agreement  shall  be  liable  for  a  penalty  not  to  exceed 

4  $25,000  for  each  day  during  which  such  failure  continues. ". 

5  PUBLIC  PARTICIPATION 

6  Sec.  123.  Section  104  of  the  Comprehensive  Environ- 

7  mental  Response,  Compensation,  and  Liability  Act  of  1980 

8  is  amended  by  adding  at  the  end  thereof  the.  following  new 

9  subsection: 

10  "(j)  Before  selection  of  appropriate  remedial  action  to  be 

1 1  undertaken  by  the  United  States  or  a  State  or  before  entering 

12  into  a  covenant  not  to  sue  or  to  forebear  from  suit  or  other- 

13  wise  settle  or  dispose  of  a  claim  arising  under  this  Act,  notice 

14  of  such  proposed  action  and  an  opportunity  for  a  public  meet- 
lb  ing  in  the  affected  area,  as  well  as  a  reasonable  opportunity 

16  to  comment,  shall  be  afforded  to  the  public  prior  to  final 

17  adoption  or  entry.  Notice  shall  be  accompanied  by  a  discus- 

18  sion  and  analysis  sufficient  to  provide  a  reasonable  explana- 

19  Hon  of  the  proposal  and  alternative  proposals  considered. ". 

20  LOVE  CANAL  PROPERTY  ACQUISITION 

21  Sec.  124.  Section  104  of  the  Comprehensive  Environ- 

22  mental  Response,  Compensation,  and  Liability  Act  of  1980 

23  is  amended  by  adding  a  new  subsection  as  follows: 

24  "(k)    In    determining  priorities    among    releases    and 

25  threatened  releases  under  the  National  Contingency  Plan 

26  and  in  carrying  out  remedial  action  under  this  section,  the 
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1  Administrator  shall  establish  a  high  priority  for  the  acquisi- 

2  tion  of  all  properties  (including  nonowner  occupied  residen- 

3  tial,  commerical,  public,  religious,  and  vacant  properties)  in 

4  the  area  in  which,  before  May  22,  1980,  the  President  deter- 

5  mined  an  emergency  to  exist  because  of  the  release  of  hazard- 

6  ous  substances  and  in  which  owner  occupied  residences  have 

7  been  acquired  pursuant  to  such  determination. ". 

8  ADMINISTRATIVE  ORDERS  FOR  SECTION  104(b)  ACTIONS 

9  Sec.  125.  Section  104  of  the  Comprehensive  Environ- 

10  mental  Response,  Compensation,  and  Liability  Act  of  1980 

11  is  amended  by  adding  a  new  subsection  as  follows: 

12  "(l)(l)  If  the  President  determines  that  one  or  more  re- 

13  sponsible  parties  will  properly  carry  out  action  under  subsec- 

14  tion  (b)  of  this  section,  the  President  may  enter  into  a  consent 

15  administrative  order  with  such  party  or  parties  for  that  pur- 

16  pose. 

17  "(2)  The  United  States  district  court  for  the  district  in 

18  which  the  release  has  occurred  or  threatens  to  occur  shall 

19  have  jurisdiction  to  enforce  the  order,  and  any  person  who 

20  violates  or  fails  to  obey  such  an  order  shall  be  liable  to  the 

21  United  States  for  a  civil  penalty  of  not  more  than  $10,000 

22  for  each  day  in  which  such  violation  occurs  or  such  failure  to 

23  comply  continues. ". 
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1  NATIONAL  CONTINGENCY  PLAN — HAZARD  RANKING 

2  SYSTEM 

3  Sec.  126.  Section  105  of  the  Comprehensive  Environ- 

4  mental  Response,  Compensation,  and  Liability  Act  of  1980 

5  is  amended  by  inserting  "(a)"  immedately  following  "105." 

6  and  by  adding  the  following  at  the  end  thereof: 

7  "(b)  Not  later  than  twelve  months  after  the  date  of  en- 

8  actment  of  the  Superfund  Improvement  Act  of  1985,   the 

9  President  shall  revise  the  National  Contingency  Plan  to  re- 

10  fleet  the  requirements  of  such  amendments.   The  portion  of 

1 1  such  Plan  known  as  'the  National  Hazardous  Substance  Re- 

12  sponse  Plan'  shall  be  revised  to  provide  procedures  and 

13  standards  for  remedial  actions  undertaken  pursuant  to  this 

14  Act  which  are  consistent  with  amendments  made  by  the  Su- 

15  perfund  Improvement  Act  of  1985  relating  to  the  selection  of 

16  remedial  action. 

17  "(c)  Not  later  than  twelve  months  after  the  date  of  enact- 

18  ment  of  the  Superfund  Improvement  Act  of  1985  and  after 

19  publication  of  notice  and  opportunity  for  submission  of  com- 

20  ments  in  accordance  with  section  553  of  title  5,    United 

21  States  Code,  the  President  shall  by  rule  promulgate  amend- 

22  ments  to  the  hazard  ranking  system  in  effect  on  September  1, 

23  1984.    Such   amendments   shall  assure,    to   the   maximum 

24  extent  feasible,  that  the  hazard  ranking  system  accurately  as- 

25  sesses  the  relative  degree  of  risk  to  human  health  and  the 
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1  environment  posed  by  sites  and  facilities  subject  to  review. 

2  The  President  shall  establish  an  effective  date  for  the  amend- 

3  ed  hazard  ranking  system  which  is  not  later  than  eighteen 

4  months  after  the  date  of  enactment  of  the  Superfund  Im- 

5  provement  Act  of  1985  and  such  amended  hazard  ranking 

6  system  shall  be  applied  to  any  site  or  facility  to  be  newly 

7  listed  on  the  National  Priority  List  after  the  effective  date 

8  established  by  the  President.  Until  such  effective  date  of  the 

9  regulations,  the  hazard  ranking  system  in  effect  on  Septem- 

10  ber  1,  1984,  shall  continue  to  full  force  and  effect. 

11  "(d)(1)  This  subsection  applies  to  facilities — 

12  "(A)  which  as  of  July  1,  1985,  were  not  included 

13  on,  or  proposed  for  inclusion  on,  the  National  Prior- 

14  ities  List;  and 

15  "(B)  at  which  special  study  wastes  described  in 

16  section  3001(b)(2)(B)  or  (3)(A)  of  the  Solid   Waste 

17  Disposal  Act  or  any  leachate  from  abandoned  mine 

18  sites   are  present,    including   any   such   facility  from 

19  which  there  has  been  a  release  of  a  special  study  waste 

20  or  leachate,  except  that  this  subsection  shall  not  apply 

21  to  a  facility  which  does  not  involve  the  presence  of  any 

22  such  waste  or  leachate  in  any  significant  quantity. 

23  "(2)  Pending  revision  of  the  hazard  ranking  system 

24  under  subsection  (c),  no  facility  to  which  this  subsection  ap- 

25  plies  may  be  added  to  the  National  Priorities  List  unless  the 
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1  Administrator  makes  the  following  specific  findings,  based  on 

2  .  facility -specific  data — 

3  "(A)  as  to  the  status  of  studies  by  the  Environ- 

4  mental  Protection  Agency  on  such  waste   under  the 

5  Solid  Waste  Disposal  Act  and  of  regulation  of  such 

6  waste  under  subtitle  C  thereof; 

7  "(B)  as  to  the  extent  to  which  the  hazard  ranking 

8  system  score  for  the  facility  is  affected  by  the  presence 

9  of  any  special  study  waste  at,   or  any  release  from, 

10  such  facility; 

11  "(C)  as  to  the  quantity,  toxicity,  and  concentra- 

12  Hon  of  hazardous  substances  that  are  constituents  of 

13  any  special  study  waste  at,  or  release  from  such  facili- 
ty ty,  the  extent  of  or  potential  for  release  of  such  hazard- 
lb  ous   constituents,    and   the   degree   of  risk   to   human 

16  health  or  the  environment  posed  by  the  release  of  such 

17  hazardous  constituents  at  such  facility:  Provided,  That, 

18  the  findings  in  this  subparagraph  shall  be  based  on 

19  actual  concentrations  of  hazardous  substances  and  not 

20  on  the  total  quantity  of  special  study  waste  at  such  fa- 

21  cility;  and, 

22  "(D)  that  based  on  the  findings  in  subparagraph 

23  (C),  the  degree  of  risk  to  human  health  or  the  environ- 

24  ment  posed  by  such  facility  is  equal  to  or  greater  than 

25  the  risk  posed  by  facilities  at  which  no  special  study 
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1  waste  is  present  and  which  are  proposed  for  inclusion 

2  on  the  National  Priorities  List. 

3  A  person  may  be  subject  to  liability  under  section  106  or  107 

4  under  this  Act  for  any  waste  or  release  referred  to  in  para- 

5  graph  (1)  of  this  subsection  at  any  facility  to  which  this  sub- 

6  section  applies  only  if  the  specific  findings  required  under 

7  this  paragraph  with  respect  to  that  facility  have  been  made 

8  and  such  suit  against  such  person  supports  each  specific  find- 

9  ing  with  appropriate  facility-specific  data.   This  paragraph 

10  shall  not  apply  to  any  facility  that  is  included  on  the  Nation- 

11  al  Priorities  List  pursuant  to  a  hazard  ranking  system  re- 

12  vised  in  accordance  with  subsection  (c)  so  as  to  incorporate 

13  the  factors  identified  in  subparagraph  (C)  and  (D)  of  this 

14  paragraph. 

15  "(3)  Following  the  Administrator's  completion  of  the 

16  applicable  special  study  waste  required  under  section  8002 

17  (f),  (m),  (n),  (o),  or  (p)  of  the  Solid  Waste  Disposal  Act,  and 

18  the  determination  required  under  section  3001(b)(3)(C)  or, 

19  in  the  case  of  a  special  study  waste  described  in  section 

20  3001(b)(2)(B),  the  authorization  of  regulations  by  Congress 

21  pursuant  to  section  3001(b)(2)(B)),  of  such  Act,  if  a  special 

22  study  waste  is  not  a  hazardous  waste  listed  under  section 

23  3001  of  the  Solid  Waste  Disposal  Act,  the  waste  stream,  or 

24  one  of  the  constituents  thereof,  may  not  be  deemed  to  be  a 

25  hazardous  substance  unless  such  waste,  at  the  facility  in 
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1  question,  has  one  of  the  characteristics  identified  under  or 

2  listed  pursuant  to  section  3001  of  the  Solid  Waste  Disposal 

3  Act. 

4  "(4)  Nothing  in  this  subsection  shall  be  construed  to 

5  limit  the  authority  of  the  Administrator  to  remove  any  facili- 
ty ty  which  as  of  July  1,  1985,  is  included  on  the  National 

7  Priorities  List  from  such  List,  or  not  to  list  any  facility 

8  which  as  of  such  date  is  proposed  for  inclusion  on  such  list. 

9  "(5)  Nothing  in  this  subsection  shall  be  construed  to 

10  limit  the  authority  of  the  Administrator  or  the  Attorney  Gen- 

1 1  eral  from  seeking  abatement  of  an  imminent  and  substantial 

12  endangerment  under  section  106(a).  ". 

13  EMERGENCY  PLANNING 

14  Sec.  127.  Section  105  of  the  Comprehensive  Environ- 

15  mental  Response,  Compensation,  and  Liability  Act  of  1980 

16  is  amended  by  adding  at  the  end  thereof  the  following  new 

17  subsection: 

18  "(d)  Emergency  Planning. — (1)(A)  The  President 

19  shall  publish  a  list  of  extremely  hazardous  substances,  taking 

20  into  account  the  toxicity,  reactivity,  volatility,  flammability, 

2 1  and  usage  of  such  substances.  For  the  purposes  of  the  preced- 

22  ing  sentence,  the  term  'toxicity'  shall  include  any  acute  or 

23  chronic  health  effect  which  may  result  from  an  acute  expo- 

24  sure  to  the  substance.  The  President  shall  review,  and  modify 

25  as  necessary,  such  list  not  less  often  than  every  two  years. 

26  Such  list  shall  identify  each  extremely  hazardous  substance 


1402 


92 

1  and  shall  establish  a  quantity  of  each  such  substance  which, 

2  if  released  at  a  facility,  would  likely  pose  an  imminent  and 

3  substantial  endangerment  to  the  public  health  or  to  the  envi- 

4  ronment.  Facilities  that  have  present  such  a  quantity  of  such 

5  a  substance  shall  notify  the  Governor  in  accordance  with 

6  paragraph  (2)  (A). 

7  "(B)  Within  30  days  after  enactment  of  the  Superfund 

8  Improvement  Act  of  1985,  the  President  shall  publish  an  ini- 

9  tial  list  of  substances  and  quantities  as  described  in  subpara- 

10  graph  (A),  which  shall  be  the  same  as  substances  and  quanti- 

11  ties  listed  by  the  Council  of  the  European  Communities  in 

12  its  'Council  Directive  of  June  24,  1982,  on  the  Major  Acci- 

13  dent  Hazards  of  Certain  Industrial  Activities,  Annex  HI,  * 

14  published  in  the  Official  Journal  of  the  European  Communi- 

15  ties,  August  5,  1982. 

16  "(2)  (A)  Not  later  than  90  days  after  the  date  of  enact- 

17  ment  of  the  Superfund  Improvement  Act  of  1985,  or  not  later 

18  than  60  days  after  any  revision  of  the  list,  each  owner  or 

19  operator  of  a  facility  (other  than  motor  vehicles,  rolling  stock, 

20  or  aircraft)  that  has  present  a  quanitity  of  a  substance  that 

21  requires  notification  under  paragraph  (1)  shall  notify  the 

22  Governor  of  the  State  in  which  such  facilitly  is  located  that 

23  such  facility  is  subject  to  the  requirements  of  this  subsection. 

24  The  Governor  may  designate  additional  facilities  that  shall 

25  be  subject  to  the  provisions  of  this  subsection. 
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1  "(B)  Not  later  than  180  days  after  the  date  of  enact- 

2  ment  of  the  Superfund  Improvement  Act  of  1985,  the  Gover- 

3  nor  of  each  State  shall  designate  emergency  planning  dis- 

4  tricts  in  order  to  facilitate  preparation  and  implementation  of 

5  emergency  plans.  Where  appropriate,  the  Governor  may  des- 

6  ignate  existing  political  subdivisions  or  multijurisdictional 

7  planning  organizations  as  such  districts.  In  emergency  plan- 

8  ning  areas  that  involve  more  than  one  State,  the  Governors 

9  of  each  potentially  affected  State  may  designate  emergency 

10  planning  districts  and  emergency  planning  committees  by 

11  agreement.  In  making  such  designation,  the  Governor  shall 

12  indicate  which  facilities  designated  under  subparagraph  (A) 

13  are  within  such  emergency  planning  district. 

14  "(C)  Not  later  than  210  days  after  such  date  of  enact- 

15  ment,  the  Governor  shall  appoint  members  of  an  emergency 

16  planning  committee  for  each  emergency  planning  district. 

17  Each  Committee  shall  include  representatives  of  the  public, 

18  appropriate  State  and  local  organizations,  and  owners  and 

19  operators  of  facilities  designated  under  subparagraph  (A).  In 

20  making  such  appointments,  the  Governor  shall  consider  per- 

21  sons  who  would  be  expected  to  play  a  major  role  in  the  event 

22  of  a  release  of  an  extremely  hazardous  substance,  such  as 

23  elected  officials,  law  enforcement  and  firefighting  personnel, 

24  public  health,  medical,  hospital,  and  environmental  protec- 

25  tion  personnel,  civil  defense  personnel,  transportation  offi- 
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1  rials,  and  representatives ( o/  broadcast  and  print  media.  In- 

2  terested  persons  may  petition  the  Governor  to  modify  the 

3  membership  of  such  committee.  Such  committee  shall  appoint 

4  a  chairperson  and  shall  establish  rules  by  which  the  commit- 

5  tee  shall  function.  Such  rules  shall  include  provisions  for 

6  public  notification  of  committee  activities,  public  meetings  to 

7  discuss  the  emergency  plan,  public  comments,  response  to 

8  such  comments  by  the  committee,   and  distribution  of  the 

9  emergency  plan. 

10  "(D)  Each  emergency  planning  committee  shall  com- 

1 1  plete  preparation  of  emergency  plans  in  accordance  with  this 

12  subsection  not  later  than  two  years  after  such  date  of  enact- 

13  ment.  The  committee  shall  review  such  plan  at  least  annual- 
ly ly,  or  as  changed  circumstances  in  the  community  or  at  any 

15  facility  may  require. 

16  "(E)  Each  emergency  planning  committee  shall  evalu- 

17  ate  the  need  for  resources  necessary  to  develop,  implement, 

18  and  exercise  the  emergency  plan,  and  shall  make  recommen- 

19  dations  with  respect  to  additional  resources  that  may  be  re- 

20  quired,   and  the  means  for  providing  such  additional  re- 

21  sources. 

22  "(F)  Each  emergency  plan  shall  include  (but  is  not  lim- 

23  itedto)— 

24  "(i)  identification  of  facilities  designated  pursuant 

25  to  subparagraph   (A)   that  are  within  the  emergency 
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1  planning  district,  and  identification  of  routes  likely  to 

2  be  used  for  the  transportation  of  substances  listed  pur- 

3  suant  to  subparagraph  (A); 

4  "(it)  methods  and  procedures  to  be  followed  by  fa- 

5  cility  owners  and  operators  and  local  emergency  and 

6  medical  personnel  to  respond  to  any  release  of  such 

7  substances; 

8  u(iii)  designation  of  a  community  emergency  coor- 

9  dinator  and  a  facility  emergency  coordinator,  who  shall 

10  make  determinations  necessary  to  implement  the  plan; 

11  "(iv)  procedures  providing  reliable,  effective,  and 

12  timely  notification  by  the  facility  emergency  coordina- 

13  tor  and  the  community  emergency  coordinator  to  per- 

14  sons   designated  in   the   emergency  plan,    and   to   the 

15  public,  that  a  release  has  occurred  (consistent  with  the 

16  emergency    notification    requirements     under    section 

17  103(j)); 

18  "(v)  methods  for  determining  the  occurrence  of  a 

19  release,  and  the  area  or  population  likely  to  be  affected 

20  by  such  release; 

21  "(vi)  evacuation  plans,  including  provisions  for  a 

22  precautionary  evacuation  and  alternative  traffic  routes; 

23  "(mi)  training  programs,  including  schedules  for 

24  training  of  local  emergency  response  and  medical  per- 

25  sonnet  and 
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1  "(viii)  methods  and  schedules  for  exercising  such 

2  plan. 

3  "(G)  The  owner  or  operator  of  each  facility  designated 

4  pursuant  to  subparagraph  (A)  shall — 

5  "(i)  within  210  days  after  such  date  of  enactment, 

6  notify  the  emergency  planning  committee  for  the  emer- 

7  9ency  planning  district  in  which  such  facility  is  locat- 

8  ed  that  a  facility  representative  will  participate  in  the 

9  emergency  planning  process; 

10  "(ii)  promptly   inform   the   emergency  planning 

11  committee  of  any  relevant  changes  occurring  at  such 

12  facility  as  such  changes  occur  or  are  expected  to  occur; 

13  and 

14  "(Hi)  upon  request  from  the  emergency  planning 

15  committee,  promptly  provide  information  to  such  com- 

16  mittee  necessary  for  developing  and  implementing  the 

17  emergency  plan. 

18  "(H)  The  National  Response  Team  shall  publish  guid- 

19  ance  documents  for  preparation  and  implementation  of  emer- 

20  gency  plans.   Such  documents  shall  be  published  not  later 

2 1  than  150  days  after  such  date  of  enactment. 

22  "(I)  The  Regional  Response  Teams  shall  review  and 

23  comment  upon  such  emergency  plans  or  other  issues  related 

24  to  preparation,  implementation,  or  exercise  of  such  plan  upon 
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1  request  of  the  emergency  planning  committee.  Such  review 

2  shall  not  delay  implementation  of  such  plans. 

3  "(3)  The  President  may  order  a  facility  owner  or  opera- 

4  tor  to  comply  with  paragraphs  (2)  (A)  and  (G)  of  this  subsec- 

5  tion.  The  United  States  district  court  for  the  district  in  which 

6  the  facility  is  located  shall  have  jurisdiction  to  enforce  the 

7  order,  and  any  person  who  violates  or  fails  to  obey  such  an 

8  order  shall  be  liable  to  the  United  States  for  a  civil  penalty  of 

9  no/  more  than  $25,000  for  each  day  in  which  such  violation 

10  occurs  or  such  failure  to  comply  continues. ". 

11  NATIONAL  CONTINGENCY  PLAN 

12  Sec.  128.  (a)  Section  105(a)(8)(B)  of  the  Comprehen- 

13  sive  Environmental  Response,  Compensation,  and  Liability 

14  Act  of  1980,  as  redesignated  by  this  Act,  is  amended  by  strik- 

15  ing  "at  least  four  hundred  of"  when  it  appears. 

16  (b)  Section  105(8)  (B)  is  further  amended  by  striking 

17  the  phrase    "at  least"  following  the  word   "facilities"  the 

18  second  time  it  appears  and  by  inserting  "A  State  shall  be 

19  allowed  to  designate  its  highest  priority  facility  only  once. " 

20  after  the  third  full  sentence  thereof. 

21  BE  MINIMIS  CONTRIBUTOR  SETTLEMENT  PROVISIONS 

22  Sec.  129.  Section  106  of  the  Comprehensive  Environ- 

23  mental  Response,  Compensation,  and  Liability  Act  of  1980 

24  is  further  amended  by  adding  the  following  new  subsection: 

25  "(d)  The  President  shall  consider,  but  may  accept  or 

26  reject,  good- faith  offers  of  settlement  under  this  section  or  sec- 
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1  tion  107  from  any  person  potentially  liable  under  such  sec- 

2  tions,  and  in  the  discretion  of  the  President  is  authorized  to 

3  accept  such  offers  if  the  offer  does  not  constitute  a  substantial 

4  portion  of  the  costs  of  response,  if — 

5  "(1)  the  amount  of  the  hazardous  substances  con- 

6  tributed  to  the  release  by  the  party  making  the  offer, 

7  and 

8  "(2)  the  toxic  or  other  hazardous  effects  of  the 

9  substances    contributed   to    the    release   by   the   party 

10  making  the  offer  are  minimal  in  comparison  with  con- 

1 1  tributions  to  the  release  by  other  potentially  responsible 

12  parties.   For  the  purposes  of  this  subsection,   a  good 

13  faith  offer  is  one  which  is  reasonable  based  on  the  ob- 

14  jective  evidence.   Not  later  than  March  1,   1986,   the 

15  President  shall  publish  guidance  documents  defining 

16  what  would  constitute  de  minimis  contributions  under 

17  this  section. ". 

18  MIXED  FUNDING 

19  Sec.  130.  Section  106  of  the  Comprehensive  Environ- 

20  mental  Response,  Compensation,  and  Liability  Act  of  1980 

21  is  amended  by  adding  the  following  new  subsection: 

22  "(c)  The  President  may  use  monies  from  the  Fund  to 

23  pay  for  that  portion  of  the  response  costs  (or  of  a  remedy  to  be 

24  performed  jointly  with  responsible  parties)  which  is  attributa- 

25  ble  to  the  contribution  of  hazardous  substances  from  parties 
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1  who  are  determined  by  the  President,  on  the  record,  to  be 

2  unknown  or  insolvent,  or  similarly  unavailable. ". 

3  RELEASES  FROM  LIABILITY 

4  Sec.  131.  Section  106  of  the  Comprehensive  Environ- 

5  mental  Response,  Compensation,  and  Liability  Act  of  1980 

6  is  amended  by  adding  the  following  new  subsection: 

7  "(e)(1)  The  President  may  provide  any  person  with  a 

8  covenant  not  to  sue  concerning  any  future  liability  under  this 

9  Act  resulting  from  a  future  release  or  threatened  release  of 

10  hazardous  substances  addressed  by  a  remedial  action,  wheth- 

11  er  that  action  is  onsite  or  off  site,  if  this  covenant  not  to  sue 

12  would  expedite  response  action  consistent  with  the  National 

13  Contingency  Plan  under  section  105  of  this  Act,  and — 

14  "(A)  the  person  is  in  full  compliance  with  an  ad- 

15  ministrative  order  or  consent  decree  under  this  section 

16  for  response  to  the  release  or  threatened  release  of  haz- 

17  ardous  substances,  and 

18  "(B)  this  response  action  has  been  approved  by 

19  the  President. 

20  "(2)  (A)  In  assessing  the  appropriateness  of  a  covenant 

21  no/  to  sue,  the  President  shall  consider  whether  the  covenant 

22  is  in  the  public  interest,   taking  into  account  whether  the 

23  cleanup  will  be  done,  in  whole  or  in  significant  part,  by  the 

24  responsible  parties  themselves.  To  the  extent  that  private  par- 

25  ties  perform  the  cleanup  and  are  in  full  compliance  with  an 

26  administrative  order  or  consent  decree  approved  by  the  Presi- 
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1  dent,  such  parties  shall  receive  a  more  expansive  covenant 

2  not  to  sue  than  if  the  cleanup  were  performed  entirely  by  the 

3  Government.  However,  this  section  is  not  intended  to  limit 

4  the  President 's  discretion  in  settling  with  de  minimis  contrib- 

5  utors  under  subsection  (d)  of  this  section. 

6  "(B)  Factors  to  be  taken  into  account  in  the  President's 

7  consideration  of  the  public  interest  under  this  subsection  in- 

8  elude,  but  are  not  limited  to,  the  following: 

9  "(i)  the  effectiveness  and  reliability  of  the  remedy, 

10  in  light  of  the  other  alternative  remedies  considered  for 

11  the  facility; 

12  "(ii)  the  nature  of  the  risks  remaining  at  the  fa- 

13  cility  after  completion  of  the  remedy; 

14  "(iii)  the  extent  to  which  performance  standards 

15  are  included  in  the  order  of  decree; 

16  "(iv)  the  extent  to  which  the  response  action  pro- 

17  vides  a  complete  remedy  for  the  facility,  including  the 

18  elimination  of  the  hazardous  nature  of  the  substances 

19  at  the  facility;  and 

20  "(v)  whether  the  Fund  or  other  sources  of  fund- 

21  ing,  including  other  responsible  parties,  would  be  avail- 

22  able   for   any   additional   response   actions   that   may 

23  become  necessary  for  the  facility. 

24  "(3)  In  the  case  of  remedial  actions  undertaken  jointly 

25  by  the  President  and  responsible  parties,  any  governmental 
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1  entity  taking  part  in  such  remedial  action  shall  be  subject  to 

2  future  liability  as  a  private  responsible  party.  Any  future 

3  response  actions  arising  at  the  same  facility,  and  which  give 

4  rise  to  further  liability,  shall  obligate  the  Fund  to  the  extent 

5  of  the  obligation  of  the  President  under  the  earlier  remedial 

6  action  responsibility.   The  President's  contribution  to  such 

7  future  response  actions  may  be  made  through  Fund  expendi- 

8  tures  or  through  payment,  following  settlement  or  enforce- 

9  ment  action,  by  parties  who  were  not  signatories  to  the  origi- 

10  nal  agreement. 

11  "(4)  The  President  is  authorized  to  include  any  provi- 

12  sion  allowing  future  enforcement  action  under  this  section  or 

13  section  107  that  in  the  discretion  of  the  President  is  neces- 

14  sary  and  appropriate  to  assure  protection  of  public  health, 

15  welfare,  and  the  environment. 

16  "(5)  In  the  case  of  any  person  to  whom  the  President  is 

17  authorized  under  paragraph  (1)  of  this  subsection  to  provide 

18  a  convenant  not  to  sue,  for  the  portion  of  remedial  action — 

19  "(A)  which  involves  the  transport  and  secure  dis- 

20  position  offsite  of  hazardous  substances  in  a  facility 

21  meeting  the  requirements  of  sections  3004  (c),  (d),  (e), 

22  (f),  (g),  (m),  (o),  (p),  (u),  and  (v)  and  3005(c)  of  the 

23  Solid  Waste  Disposal  Act,  where  the  President  has  re- 

24  jected  a  proposed  remedial  action   that  is  consistent 

25  with  the  National  Contingency  Plan  that  does  not  in- 
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1  elude  such  offsite  disposition  and  has  thereafter  re- 

2  quired  offsite  disposition;  or 

3  "(B)  which  involves  the  treatment  of  hazardous 

4  substances  so  as  to  destroy,  eliminate  or  permanently 

5  immobilize   the   hazardous   constituents   of  such   sub- 

6  stances,  such  that  in  the  judgment  of  the  President  the 

7  substances  no  longer  present  any  current  or  currently 

8  foreseeable  future  significant  risk  to  public  health,  wel- 

9  fare  or  the  environment,  no  byproduct  of  the  treatment 

10  or  destruction  process  presents  any  significant  hazard 

11  to  public  health,  welfare  or  the  environment,  and  all 

12  byproducts  are  themselves  treated,   destroyed,   or  con- 

13  tained  in  a  manner  which  assures  that  such  byproducts 

14  do  not  present  any  current  or  currently  foreseeable 

15  future  significant  risk  to  public  health,  welfare  or  the 

16  environment, 

17  the  President  shall  provide  such  person  with  a  covenant  not 

18  to  sue  with  respect  to  future  liability  under  this  Act  for  a 

19  future  release  or  threatened  release  of  hazardous  substances 

20  from  such  facility,  and  a  person  provided  such  convenant  not 

21  to  sue  shall  not  be  liable  under  section  106  or  107  with  re- 

22  sped  to  such  release  or  threatened  release  at  any  future  time. 

23  The  President  is  authorized  to  include  in  such  convenant  not 

24  to  sue  a  provision  allowing  future  enforcement  action  under 
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1  this  section  or  section  107,  in  the  case  of  any  fraud  or  mis- 

2  representation  by  such  person. 

3  "(6)  Any  convenant  not  to  sue  provided  by  the  President 

4  under  this  subsection  shall  be  effective  only  when  approved 

5  by  a  Federal  District  Court,   upon  the  application  of  the 

6  President,  after  consideration  of  the  conditions  and  factors 

7  specified  in  this  subsection.  ". 

8  FOREIGN  VESSELS 

9  Sec.  132.  Section  107(a)(1)  of  the  Comprehensive  En- 

10  vironmental  Response,  Compensation,  and  Liability  Act  of 

11  1980  is  amended  by  striking  u (otherwise  subject  to  the  juris- 

12  diction  of  the  United  States)". 

13  STATE  AND  LOCAL  GOVERNMENT  LIABILITY 

14  Sec.  133.   (a)  Section  107(d)  of  the  Comprehensive 

15  Environmental  Response,  Compensation,  and  Liability  Act 

16  of  1980  is  amended  by  inserting    "(1)"  after   "(d)"  and 

17  adding  the  following  new  language: 

18  "(2)  No  State  or  local  government  shall  be  liable  under 

19  this  title  for  costs  or  damages  as  a  result  of  non-negligent 

20  actions  taken  in  response  to  an  emergency  created  by  the  re- 

21  lease  or  threatened  release  of  a  hazardous  substance,  pollut- 

22  ant,  or  contaminant  generated  by  or  from  a  facility  owned  by 
2  3  another  person. '  \ 

24  (b)  Section  101(20)  is  amended  by  inserting  immediate- 

25  ly  before  the  semicolon  at  the  end  of  clause  (A)  the  following: 

26  "nor  does  such  term  include  a  unit  of  State  or  local  govern- 
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1  ment   which   acquired  ownership   or  control  involuntarily 

2  through  bankruptcy,  foreclosure,  tax  delinquency,  abandon- 

3  ment,  or  similar  means  of  alienation  ". 

4  (c)   Section  101(20)  is  further  amended  by  deleting 

5  clause  (Hi)  and  substituting  the  following: 

6  "(Hi)  in  the  case  of  any  facility,  title,  or  control 

7  of  which  was  conveyed  due  to  abandonment,  bankrupt- 

8  cy,  foreclosure,  tax  delinquency  or  similar  means  to  a 

9  unit  of  State  or  local  government,   any  person  who 

10  owned,   operated  or  otherwise  controlled  activities  at 

11  such  facility  immediately  beforehand.  ". 

12  NATURAL  RESOURCE  DAMAGE  CLAIMS 

13  Sec.  134.  (a)  Section  107(f)  of  the  Comprehensive  En- 

14  vironmental  Response,  Compensation,  and  Liability  Act  of 

15  1980  is  amended  by  inserting   "(1)"  after   "(f)"  and  by 

16  adding  at  the  end  thereof  the  following  new  paragraphs: 

17  "(2)  (A)  The  President  shall  designate  in  the  National 

18  Contingency  Plan  published  under  section  105  of  this  Act 

19  the  Federal  officials  who  shall  act  on  behalf  of  the  public  as 

20  trustees  for  natural  resources  under  this  Act  and  section  311 

21  of  the  Clean  Water  Act.  Such  officials  shall  assess  damages 

22  to  natural  resources  for  the  purposes  of  this  Act  and  section 

23  311  of  the  Clean  Water  Act  for  those  resources  under  their 

24  trusteeship,  and  may  upon  request  of  and  reimbursement 

25  from  a  State  and  at  the  Federal  officials'  discretion,  assess 
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1  damages  for  those  natural  resources  under  a  State's  trustee- 

2  ship. 

3  "(B)  The  Governor  of  each  State  shall  designate  the 

4  State  officials  who  may  act  on  behalf  of  the  public  as  trustees 

5  for  natural  resources  under  this  Act  and  section  311  of  the 

6  Clean  Water  Act  and  shall  notify  the  President  of  such  des- 

7  ignations.  Such  State  officials  shall  assess  damages  to  natu- 

8  ral  resources  for  the  purposes  of  this  Act  and  section  311  of 

9  the  Clean  Water  Act  for  those  resources  under  their  trustee- 

10  ship. 

11  "(C)  Any  determination  or  assessment  of  damages  to 

12  natural  resources  for  the  purposes  of  this  Act  and  section  311 

13  of  the  Clean  Water  Act  made  by  a  Federal  or  State  trustee 

14  in  accordance  with  the  regulations  promulgated  under  section 

15  301(c)  of  this  Act  shall  have  the  force  and  effect  of  a  rebutta- 

16  ble  presumption  on  behalf  of  the  trustee  in  any  judicial  pro- 

17  ceeding  under  this  Act  or  section  311  of  the  Clean  Water 

18  Act. 

19  "(D)  The  President  shall  promulgate  the  regulations  re- 

20  quired  under  section  301  of  this  Act  not  later  than  six 

21  months  after  the  enactment  of  the  Superfund  Improvement 

22  Act  of  1985.". 

23  (b)  Section  111(e)(2)  of  the  Comprehensive  Environ- 

24  mental  Response,  Compensation,  and  Liability  Act  of  1980 

25  is  amended  by  adding  the  following:  "No  money  in  the  Fund 
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1  may  be  used  for  the  payment  of  any  claim  under  subsection 

2  (a)(3)  or  subsection  (b)  of  this  section  in  any  fiscal  year  for 

3  which  the  President  determines  that  all  of  the  Fund  is  needed 

4  for  response  to  threats  to  public  health  from  releases  or  threat- 

5  ened  releases  of  hazardous  substances. ". 

6  (c)  Section  111(h)  of  the  Comprehensive  Environmen- 

7  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

8  repealed. 

9  CONTRIBUTION  AND  PARTIES  TO  LITIGATION 

10  Sec.  135.  Section  107  of  the  Comprehensive  Environ- 

11  mental  Response,  Compensation,  and  Liability  Act  of  1980 

12  is  amended  by  adding  a  new  subsection  to  read  as  follows: 

13  "(l)(l)  Any  person  may  seek  contribution  from  any 

14  other  person  who  is  liable  or  potentially  liable  under  subsec- 

15  tion  (a),  during  or  following  any  civil  action  under  section 

16  106  or  under  such  subsection   (a).   Such  claims  shall  be 

17  brought  in  accordance  with  section  113  and  the  Federal 

18  Rules  of  Civil  Procedure,  and  shall  be  governed  by  Federal 

19  law.  In  resolving  contributions  claims,  the  court  shall  allo- 

20  cate  response  costs  among  liable  parties  using  such  equitable 

21  factors  as  the  court  determines  are  appropriate.  Nothing  in 

22  this  subsection  shall  diminish  the  right  of  any  person  to  bring 

23  an  action  for  contribution  or  indemnification  in  the  absence 

24  of  a  civil  action  under  section  106  or  this  section. 

25  "(2)   When  a  person  has  resolved  its  liability  to  the 

26  United  States  or  a  State  in  a  judicially  approved  good  faith 
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1  settlement,  such  person  shall  not  be  liable  for  claims  for  con- 

2  tribution  regarding  matters  addressed  in  the  settlement.  Such 

3  settlement  does  not  discharge  any  of  the  other  potentially 

4  liable  persons  unless  its  terms  so  provide,  but  it  reduces  the 

5  potential  liability  of  the  others  to  the  extent  of  any  amount 

6  stipulated  by  the  settlement. 

7  "(3)  Where  the  United  States  or  a  State  has  obtained 

8  less  than  complete  relief  from  a  person  who  has  resolved  its 

9  liability  to  the  United  States  or  the  State  in  a  good  faith 

10  settlement,  the   United  States  or  the  State  may  bring  an 

1 1  action  against  any  person  who  has  not  so  resolved  its  liabil- 

12  ity.  A  person  that  has  resolved  its  liability  to  the  United 

13  States  or  a  State  in  a  good  faith  settlement  may,  where  ap- 

14  propriate,  maintain  an  action  for  contribution  or  indemnifi- 

15  cation  against  any  person  that  was  not  a  party  to  the  settle- 

16  ment.  In  any  action  under  this  paragraph,  the  rights  of  any 

17  person  that  has  resolved  its  liability  to  the  United  States  or  a 

18  State  shall  be  subordinate  to  the  rights  of  the  United  States 

19  or  the  State.  Any  contribution  action  brought  under  this 

20  paragraph  shall  be  brought  in  accordance  with  section  113, 

21  and  shall  be  governed  by  Federal  law. ". 

22  FEDERAL  LIEN 

23  Sec.  136.  Section  107  of  the  Comprehensive  Environ- 

24  mental  Response,  Compensation,  and  Liability  Act  of  1980 

25  is  amended  by  adding  the  following  new  subsection: 
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1  "(m)(l)  All  costs  and  damages  for  which  a  person  is 

2  liable  to  the  United  States  under  subsection  (a)  of  this  sec- 

3  tion  shall  constitute  a  lien  in  favor  of  the  United  States  upon 

4  all  real  property  and  rights  to  such  property  belonging  to 

5  such  person  that  are  subject  to  or  affected  by  a  removal  or 

6  remedial  action. 

7  "(2)  The  lien  imposed  by  this  subsection  shall  arise  at 

8  the  time  costs  are  first  incurred  by  the  United  States  with 

9  respect  to  a  response  action  under  this  Act  and  shall  continue 

10  until  the  liability  for  the  costs  (or  a  judgment  against  the 

11  person  arising  out  of  such  liability)  is  satisfied  or  becomes 

12  unenforceable  through  operation  of  the  statute  of  limitations 

13  provided  in  section  113(e). 

14  "(3)  The  lien  imposed  by  this  subsection  shall  not  be 

15  valid  as  against  any  purchaser,  holder  of  a  security  interest, 

16  or  judgment  lien  creditor  until  notice  of  the  lien  has  been 

17  filed  in  the  appropriate  office  within  the  State  (or  county  or 

18  other  governmental  subdivision),  as  designated  by  State  law, 

19  in  which  the  real  property  subject  to  the  lien  is  physically 

20  located.  If  the  State  has  not  by  law  designated  one  office  for 

21  the  receipt  of  such  notices  of  liens,  the  notice  shall  be  filed  in 

22  the  office  of  the  clerk  of  the  United  States  district  court  for 

23  the  district  in  which  the  real  property  is  physically  located. 

24  For  purposes  of  this  subsection,  the  terms  'purchaser'  and 

25  'security  interest'  shall  have  the  definitions  provided  in  sec- 
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1  Hon  6323(h)  of  title  26,  United  States  Code.  This  paragraph 

2  does  not  apply  with  respect  to  any  person  mho  has  or  reason- 

3  ably  should  have  actual  notice  or  knowledge  that  the  United 

4  States  has  incurred  costs  giving  rise  to  a  lien  under  para- 

5  graph  (1)  of  this  subsection. 

6  "(4)  The  costs  constituting  the  lien  may  be  recovered  in 

7  an  action  in  rem  in  the  United  States  district  court  for  the 

8  district  in  which  the  removal  or  remedial  action  is  occurring 

9  or  has  occurred.  Nothing  in  this  subsection  shall  affect  the 

10  right  of  the  United  States  to  bring  an  action  against  any 

1 1  person  to  recover  all  costs  and  damages  for  which  such  person 

12  is  liable  under  subsection  (a)  of  this  section. ". 

13  DIRECT  ACTION 

14  Sec.  137.  (a)  Sections  108  (c)  and  (d)  of  the  Compre- 

15  hensive  Environmental  Response,   Compensation,  and  Li- 

16  ability  Act  of  1980  is  amended  to  read  as  follows: 

17  "(c)  In  any  case  where  a  person  liable  under  section 

18  107  is  in  bankruptcy,  reorganization,  or  arrangement  pursu- 
it ant  to  the  Federal  Bankruptcy  Code,  or  where  with  reasona- 

20  ble  diligence  jurisdiction  in  the  Federal  Courts  cannot  be 

21  obtained  over  a  person  liable  under  section  107  likely  to  be 

22  solvent  at  the  time  of  judgment,  any  claim  authorized  by  sec- 

23  tion  107  or  111  may  be  asserted  directly  against  the  guaran- 

24  tor  providing  evidence  of  financial  responsibility  for  that 

25  person.  In  the  case  of  any  action  pursuant  to  this  subsection, 

26  such  guarantor  shall  be  entitled  to  invoke  all  rights  and  de- 
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1  fenses  which  would  have  been  available  to  the  person  liable 

2  under  section  107  if  any  action  had  been  brought  against 

3  such  person  by  the  claimant  and  which  would  have  been 

4  available  to  the  guarantor  if  an  action  had  been  brought 

5  against  the  guarantor  by  such  person. 

6  -s(d)  The  total  liability  under  this  Act  of  any  guarantor 

7  shall  be  limited  to  the  aggregate  amount  of  the  monetary 

8  limits  of  the  policy  of  insurance,  guarantee,  surety  bond, 

9  letter  of  credit,  or  similar  instrument  provided  by  the  guaran- 

10  tor  to  the  person  liable  under  section  107:  Provided,   That 

1 1  nothing  in  the  subsection  shall  be  construed  to  limit  any  other 

12  State  or  Federal  statutory,  contractual  or  common  law  liabil- 

13  ity  of  a  guarantor  to  the  person  liable  under  section  107  in- 

14  eluding,  but  not  limited  to,  the  liability  of  such  guarantor  for 

15  bad  faith  either  in  negotiating  or  in  failing  to  negotiate  the 

16  settlement  of  any  claim:  Provided  further,  That  nothing  in 

17  this  subsection  shall  be  construed,  interpreted  or  applied  to 

18  diminish  the  liability  of  any  person  under  section  107  or  111 

19  of  the  Act  or  other  applicable  law.  ". 

20  (b)  Section  108(b)(2)  of  the  Comprehensive  Environ- 

21  mental  Response,  Compensation,  and  Liability  Act  of  1980 

22  is  amended  by  adding  the  following:  "Financial  responsibil- 

23  ity  may  be  established  by  any  one,  or  any  combination,  of  the 

24  following:  insurance,  guarantee,  surety  bond,  letter  of  credit, 

25  or  qualification  as  a  self-insurer.  In  promulgating  require- 
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1  ments  under  this  section,  the  President  is  authorized  to  speci- 

2  fy  policy  or  other  contractual  terms,  conditions,  or  defenses 

3  which  are  necessary  or  are  unacceptable  in  establishing  such 

4  evidence  of  financial  responsibility  in  order  to  effectuate  the 

5  purposes  of  this  Act.  ". 

6  LEAD  CONTAMINATION 

7  Sec.  138.  Section  111(a)  of  the  Comprehensive  Envi- 

8  ronmental  Response,    Compensation,   and  Liability  Act  of 

9  1980  (as  amended  by  this  Act)  is  amended  by  adding  at  the 

10  end  thereof  the  following  new  paragraph: 

11  "(8)     payment     of    the     cost,     not     to     exceed 

12  $15,000,000,   of  a  pilot  program  for  the  removal  of 

13  lead-contaminated  soil  in  one  to  three  different  metro- 

14  politan  areas. " 

15  TECHNICAL  ASSISTANCE  GRANTS 

16  Sec.  139.  Section  111(c)  of  the  Comprehensive  Envi- 

17  ronmental  Response,    Compensation,   and  Liability  Act  of 

18  1980  is  further  amended  by  adding  the  following  new  para- 
Id  graph: 

20  "(        )  Subject  to  such  amounts  as  are  provided  in  ap- 

21  propriation  Acts,  the  costs  of  a  program  of  technical  assist- 

22  ance  grants,  in  accordance  with  rules  promulgated  by  the 

23  President,  to  community  organizations  or  groups  of  individ- 

24  uals  potentially  affected  by  a  release  or  threatened  release  at 

25  any  facility  listed  on  the  National  Priorities  List,  not  to 

26  exceed  $75,000  per  facility.   Such  grants  may  be  used  to 


1422 


112 

1  obtain  technical  assistance  in  interpreting  information  with 

2  regard  to  the  nature  of  the  hazard,  remedial  investigation  and 

3  feasibility  study,  record  of  decision,  remedial  design,  selec- 

4  tion  and  construction  of  remedial  action,  operation  and  main- 

5  tenance,  or  removal  action  at  such  facility. ". 

6  FUND  USE  OUTSIDE  FEDERAL  PROPERTY  BOUNDARIES 

7  Sec.  140.  Section  111(e)(3)  of  the  Comprehensive  En- 

8  vironmental  Response,  Compensation,  and  Liability  Act  of 

9  1980  is  amended  by  inserting  before  the  period  a  colon  and 

10  the  following:  "Provided,  That  money  in  the  Fund  shall  be 

11  available  for  the  provision  of  alternative  water  supplies  (in- 

12  eluding  the  reimbursement  of  costs  incurred  by  a  municipal- 

13  ity)  in  any  case  involving  groundwater  contamination  out- 

14  side  the  boundaries  of  a  federally  owned  facility  in  which  the 

15  federally  owned  facility  is  not  the  only  potentially  responsible 

16  party". 

17  STATE  MATCHING  GRANTS 

18  Sec.  141.  Section  111  of  the  Comprehensive  Environ- 

19  mental  Response,  Compensation,  and  Liability  Act  of  1980 

20  is  amended  by  adding  the  following  new  subsection: 

21  "(o)(l)  Notwithstanding  any  other  provision  of  this  sec- 

22  tion,  the  President  is  authorized  to  provide  up  to  $1, 000, 000 

23  per  year  to  each  State,  out  of  the  Fund,  to  be  matched  by  an 

24  equivalent  expenditure  by  such  State,  up  to  a  cumulative  na- 

25  tional  total  from  the  Fund  of  $50,000,000  per  year,  for 

26  State-administered  and  designed  programs  for  the  cleanup 
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1  and  stabilization  of  facilities  contaminated  by  releases  of  haz- 

2  ardous  substances. 

3  "(2)    The   following   conditions   shall   be   attached   to 

4  monies  provided  by  the  Fund  as  State  Matching  Grants — 

5  "(&)  no  monies  may  be  expended  for  any  litiga- 

6  tion-related  expenses; 

7  "(B)  there  shall  be  no  liability  of  the  Fund  or  the 

8  United  States   (including  third  party  claims  of  any 

9  type)  arising  from  such  response  action; 

10  "(C)  monies  expended  under  this  subsection  may 

11  be  used  at  any  facility,  as  determined  by  the  State,  in 

12  consultation  with  the  President,  to  be  appropriate;  and 

13  "(D).  facilities    selected   for   cleanup   with    such 

14  monies  shall  be  facilities  for  which  there  is  no  reasona- 

15  ble  likelihood  of  recovery  of  costs  under  existing  au- 

16  thority. 

17  "(3)  In  determining  whether  a  substance  is  a  hazardous 

18  substance,  pollutant,  or  contaminant  for  purposes  of  this  sub- 
Id  section,  the  exclusion  of  petroleum  under  the  last  sentences  of 

20  sections  101(14)  and  104(a)(2)  shall  not  apply.  ". 

21  STATUTE  OF  LIMITATIONS 

22  Sec.  142.  (a)  Section  112  of  the  Comprehensive  Envi- 

23  ronmental  Response,    Compensation,   and  Liability  Act  of 

24  1980  is  amended  by  striking  subsection  (d)  and  relettering 

25  the  following  subsection. 
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1  (b)  Section  113  of  the  Comprehensive  Environmental 

2  Response,    Compensation,    and  Liability  Act  of  1980  is 

3  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

4  section: 

5  "(e)(1)  No  claim  may  be  presented,  nor  may  any  action 

6  be  commenced  under  this  title — 

7  "(A)  for  the  cost  of  response,  unless  that  claim  is 

8  presented  or  action  commenced  within  six  years  after 

9  the  date  of  completion  of  the  response  action:  Provided, 

10  however,    That   within   the   limitation  period  set   out 

11  herein  a  State  or  the  United  States  may  commence  an 

12  action  under  this  title  for  recovery  of  any  cost  or  costs 

13  at  any  time  after  such  cost  or  costs  have  been  incurred; 

14  "(B)  for  damages  under  subparagraph  (C)  of  sec- 
lb  tion  107(a),  unless  that  claim  is  presented  or  action 

16  commenced  within  six  years  after  the  date  on  which 

17  final  regulations  are  promulgated  under  section  301(c) 

18  or  within  three  years  after  the  date  of  the  discovery  of 

19  the  loss  and  its  connection  with  the  release  in  question 

20  or  the  date  of  enactment  of  this  Act,  whichever  is  later; 

21  or 

22  "(C)  for  any  other  damages,  unless  that  claim  is 

23  presented  or  action  commenced  within  three  years  after 

24  the  date  of  discovery  of  the  loss  and  its  connection  with 

25  the  release  in  question  or  the  date  of  enactment  of  this 
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1  Act,  whichever  is  later:  Provided,   however,    That  the 

2  time  limitations  contained  in  this  paragraph  shall  not 

3  begin  to  run  against  a  minor  until  he  reaches  eighteen 

4  years  of  age  or  a  legal  representative  is  duly  appointed 

5  for  him,  nor  against  an  incompetent  person  until  his 

6  incompetency  ends  or  a  legal  representative  is  duly  ap- 

7  pointed  for  him  nor  against  an  Indian  tribe  until  the 

8  United  States,  in  its  capacity  as  trustee  for  the  tribe, 

9  gives  written  notice  to  the  governing  body  of  the  tribe 

10  that  it  will  not  present  a  claim  or  commence  an  action 

11  on  behalf  of  the  tribe  or  fails  to  present  a  claim  or  com- 

12  mence  an  action  within  the  time  limitations  specified 

13  in   this   subsection.    No   claim   may   be  presented  or 

14  action  be  commenced  under  this  subparagraph  for  any 

15  damages,  if  prior  to  the  date  of  enactment  of  the  Su- 

16  perfund  Improvement  Act  of  1985,  the  statute  of  limi- 

17  tations  which  would  otherwise  apply  under  this  para- 

18  graph  has  expired. 

19  "(2)  No  action  for  contribution  may  be  commenced 

20  under  section  107  more  than  three  years  after  the  date  of 

21  entry  of  judgment  or  the  date  of  the  good-faith  settlement. 

22  "(3)  No  action  based  on  rights  subrogated  pursuant  to 

23  section  112  by  reason  of  payment  of  a  claim  may  be  com- 

24  menced  under  this  title  more  than  three  years  after  the  date  of 

25  payment  of  such  claim. ". 
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1  JUDICIAL  REVIEW 

2  Sec.  143.  Section  113(a)  of  the  Comprehensive  Envi- 

3  ronmental  Response,   Compensation,  and  Liability  Act  of 

4  1980  is  amended  to  read  as  follows: 

5  "Sec.  113.  (a)(1)  Review  of  any  regulation  promulgat- 

6  ed  under  this  Act  may  be  had  upon  application  by  any  inter- 

7  ested  person  in  the  Circuit  Court  of  Appeals  of  the  United 

8  States  for  the  District  of  Columbia  or  in  any  United  States 

9  court  of  appeals  for  a  circuit  in  which  the  applicant  resides  or 

10  transacts  business  which  is  directly  affected  by  such  regula- 

1 1  tion.  Any  such  application  shall  be  made  within  one  hundred 

12  and  twenty  days  from  the  date  of  promulgation  of  such  regu- 

13  lation,  or  after  such  date  only  if  such  application  is  based 

14  solely  on  grounds  which  arose  after  such  one  hundred  and 

15  twentieth  day.  Any  matter  with  respect  to  which  review  could 

16  have  been  obtained  under  this  subsection  shall  not  be  subject 

17  to  judicial  review  in  any  civil  or  criminal  proceeding  for  en- 

18  forcement  or  to  obtain  damages  or  recovery  of  response  costs. 

19  "(2)  (A)  If  applications  for  review  of  the  same  agency 

20  action  have  been  filed  in  two  or  more  United  States  courts  of 

21  appeals  and  the  President  has  received  written  notice  of  the 

22  filing  of  the  first  such  application  more  than  thirty  days 

23  before  receiving  written  notice  of  the  filing  of  the  second  ap- 

24  plication,  then  the  record  shall  be  filed  in  that  court  in  which 

25  the  first  application  was  filed.  If  applications  for  review  of 
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1  the  same  agency  action  have  been  filed  in  two  or  more  United 

2  States  courts  of  appeals  and  the  President  has  received  writ- 

3  ten  notice  of  the  filing  of  one  or  more  applications  within 

4  thirty  days  or  less  after  receiving  written  notice  of  the  filing 

5  of  the  first  application,  then  the  President  shall  promptly 

6  advise  in  writing  the  judicial  panel  on  multidistrict  litigation 

7  authorized  by  section  1407  of  title  28,  United  States  Code, 

8  that  applications  have  been  filed  in  two  or  more   United 

9  States  courts  of  appeals,  and  shall  identify  each  court  for 

10  which  he  has  written  notice  that  such  applications  have  been 

1 1  filed  within  thirty  days  or  less  of  receiving  written  notice  of 

12  the  filing  of  the  first  such  application.  Pursuant  to  a  system 

13  of  random  selection  devised  for  this  purpose,  and  within  three 

14  business  days  after  receiving  such  notice  from  the  President, 

15  the  judicial  panel  on  multidistrict  litigation  thereupon  shall 

16  select  the  court  in  which  the  record  shall  be  filed  from  among 

17  those  identified  by  the  President.   Upon  notification  of  such 

18  selection,  the  President  shall  promptly  file  the  record  in  such 

19  court.  For  the  purpose  of  review  of  agency  action  which  has 

20  previously  been  remanded  to  the  President,  the  record  shall  be 

21  filed  in  the  United  States  court  of  appeals  which  remanded 

22  such  action. 

23  "(B)  Where  applications  have  been  filed  in  two  or  more 

24  United  States  courts  of  appeals  with  respect  to  the  same 

25  agency  action  and  the  record  has  been  filed  in  one  of  such 
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1  courts  pursuant  to  subparagraph  (A),  the  other  courts  in 

2  which  such  applications  have  been  filed  shall  promptly  trans- 

3  fer  such  applications  to  the  United  States  court  of  appeals  in 

4  which  the  record  has  been  filed.  Pending  selection  of  a  court 

5  pursuant  to  subparagraph  (A),  any  court  in  which  an  appli- 

6  cation  has  been  filed  may  postpone  the  effective  date  of  the 

7  agency  action  until  fifteen  days  after  the  judicial  panel  on 

8  multidistrict  litigation  has  selected  the  court  in  which  the 

9  record  shall  be  filed. 

10  "(C)  Any  court  in  which  an  application  with  respect  to 

11  any  agency  action  has  been  filed,  including  any  court  select- 

12  ed  pursuant  to  subparagraph  (A),  may  transfer  such  applica- 

13  tion  to  any  other  United  States  court  of  appeals  for  the  con- 

14  venience  of  the  parties  or  otherwise  in  the  interest  of  justice. ". 

15  PRE-ENFORCEMENT  REVIEW 

16  Sec.  144.   (a)  Section  113(b)  of  the  Comprehensive 

17  Environmental  Response,  Compensation,  and  Liability  Act 

18  of  1980  is  amended  by  striking  the  word  "subsection"  and 

19  inserting  in  lieu  thereof  the  words  "subsections, "  and  insert- 

20  ing  "and  (f)" after  "(a)". 

21  (b)  Section  113  is  further  amended  by  adding  at  the  end 

22  thereof  the  following  new  subsections: 

23  "(f)  No  court  shall  have  jurisdiction  to  review  any  chal- 

24  lenges  to  response  action  selected  under  section  104  or  any 

25  order  issued  under  section  104(b),  or  to  review  any  order 

26  issued  under  section  106(a),  in  any  action  other  than  (1)  an 
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1  action  under  section  107  to  recover  response  costs  or  damages 

2  or  for  contribution  or  indemnification;  (2)  an  action  to  en- 

3  force  an  order  issued  under  section  104(b)  or  106(a)  or  to 

4  recover  a  penalty  for  violation  of  such  order;  or  (3)  an  action 

5  for  reimbursement  under  section  106(b)(2). 

6  "(g)  In  any  judicial  action  under  section  106  or  107, 

7  judicial  review  of  any  issues  concerning  the  adequacy  of  any 

8  response  action  taken  or  ordered  by  the  President  shall  be 

9  limited  to  the  administrative  record.   The  objections  which 

10  may  be  raised  in  any  such  judicial  action  under  section  106 

11  or  107  must  be  based  upon  the  comments  received  and  the 

12  evidence  contained  in  the  record.  In  considering  such  objec- 

13  tions,  the  court  shall  uphold  the  President's  decision  in  select- 

14  ing  the  response  action  unless  the  objecting  party  can  demon- 
lb  strate,  on  the  administrative  record,  that  the  decision  was  not 

16  reasonably  justified  under  the  criteria  set  forth  in  the  nation- 

17  al  contingency  plan,  including  the  cost  effectiveness  of  such 

18  action,  or  that  the  decision  was  otherwise  not  in  accordance 

19  with  law.  If  the  court  finds  that  the  President's  decision  in 

20  selecting  the  response  action  was  not  reasonably  justified 

21  under  the  criteria  set  forth  in  the  national  contingency  plan, 

22  including  the  cost  effectiveness  of  such  action,  or  that  the  de- 

23  cision  was  otherwise  not  in  accordance  with  law,  the  court 

24  shall  award  only  the  response  costs  or  damages  or  other  relief 

25  being  sought  to  the  extent  that  such  relief  is  not  inconsistent 
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1  with  the  national  contingency  plan.  In  reviewing  alleged  pro- 

2  cedural  errors,  the  court  may  disallow  costs  or  damages  only 

3  if  the  errors  were  so  serious  and  related  to  matters  of  such 

4  central  relevance  to  the  action  that  the  action  would  have  been 

5  significantly  changed  had  such  errors  not  been  made. 

6  "(h)  The  President  shall  promulgate  regulations  in  ac- 

7  cordance  with  chapter  5  of  title  5,  United  States  Code,  com- 

8  monly  known  as  the  Administrative  Procedure  Act,  establish- 

9  ing  procedures  for  the  appropriate  participation  of  interested 

10  persons  in  the  development  of  the  adminisrative  record  on 

11  which  judicial  review  of  the  reponse  actions  will  be  based. 

12  For  remedial  actions,  such  regulations  shall  include  proce- 

13  dures  for  providing,  before  adoption  of  any  plan  for  remedial 

14  action  to  be  undertaken  by  the  United  States  or  a  State  or 

15  any  other  person  under  section  104  or  section  106  of  this 

16  Act— 

17  "(1)  notice  to  potentially  affected  persons  and  the 

18  public,  which  shall  be  accompanied  by  a  brief  analysis 

19  of  the  plan  and  alternative  plans  that  were  considered; 

20  "(2)   a  reasonable  opportunity   to  comment  and 

21  provide  information  regarding  the  plan; 

22  "(3)  an  opportunity  for  a  public  meeting  in  the 

23  affected  area; 
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1  "(4)  a  response  to  each  of  the  significant  com- 

2  ments,  criticisms,  and  new  data  submitted  in  written 

3  or  oral  presentations  under  such  procedures;  and 

4  "(5)  agency  support  for  the  basis  and  purpose  of 

5  the  selected  action. 

6  The  administrative  record  shall  include  the  items  developed 
1  and  received  pursuant  to  the  procedures  established  under 

8  this  subsection. " 

9  (c)  Section  106(b)  of  such  Act  is  amended  by — 

10  (1)  inserting  "(1)"  after  "(b)"; 

11  (2)  striking  out  "who  willfully"  and  inserting  in 

12  lieu  thereof  "who,  without  sufficient  cause,  willfully"; 

13  and 

14  (3)  adding  at  the  end  thereof  the  following  new 

15  paragraph: 

16  "(2) (A)  Any  person  who  receives  and  complies  with  the 

17  terms  of  any  order  issued  under  subsection  (a)  may,  within 

18  sixty  days  of  completion  of  the  required  action,  petition  the 

19  President  for  reimbursement  from  the  Fund  for  the  reasona- 

20  ble  costs  of  such  action,  plus  interest.  Any  interest  payable 

21  under  this  paragraph  shall  accrue  on  the  amounts  expended 

22  from  the  date  of  expenditure  at  the  same  rate  that  applies  to 

23  investments  of  the  Fund  under  section  223(b)  of  this  Act. 

24  "(B)  If  the  President  refuses  to  grant  all  or  part  of  a 

25  petition   made   under  this  paragraph,    the  petitioner  may 
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1  within  thirty  days  of  receipt  of  such  refusal  file  an  action 

2  against  the  President  in  the  appropriate  United  States  dis- 

3  trict  court  seeking  reimbursement  from  the  Fund. 

4  "(C)  To  obtain  reimbursement,  the  petitioner  must  es- 

5  tablish  by  a  preponderance  of  the  evidence  that  it  is  not  liable 

6  for  response  costs  under  section  107(a)  and  that  costs  for 

7  which  it  seeks  reimbursement  are  reasonable  in  light  of  the 

8  action  required  by  the  relevant  order:  Provided,   however, 

9  That  a  petitioner  who  is  liable  for  response  costs  under  sec- 

10  tion  107(a)  may  recover  its  reasonable  costs  of  response  to  the 

11  extent  that  it  can  demonstrate,  on  the  administrative  record, 

12  that  the  President's  decision  in  selecting  the  response  action 

13  ordered  was  not  resonably  justified  under  the  criteria  set 

14  forth  in  the  national  contingency  plan,  including  the  require- 

15  ment  for  cost  effectiveness  of  such  action,  or  was  otherwise 

16  not  in  accordance  with  law.  In  any  such  case,  the  petitioner 

17  shall  be  awarded  all  reasonable  response  costs  incurred  by  the 

18  petitioner  pursuant  to  the  portions  of  the  order  found  to  be  not 

19  reasonably  justified  under  the  criteria  set  forth  in  the  nation- 

20  al  contingency  plan,  including  the  requirement  for  cost  effec- 

21  tiveness  of  such  action,  or  was  otherwise  not  in  accordance 

22  with  law.1'. 

23  NATIONWIDE  SERVICE  OF  PROCESS 

24  Sec.  145.  Section  113  of  the  Comprehensive  Environ- 

25  mental  Response,  Compensation,  and  Liability  Act  of  1980, 
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1  as  amended  by  this  Act,  is  amended  by  adding  the  following 

2  new  subsection: 

3  "(h)  In  any  action  by  the  United  States  under  section 

4  104,  106,  or  107,  process  may  be  served  in  any  district 

5  where  the  defendant  is  found,  or  resides,  or  transacts  busi- 

6  ness,  or  has  appointed  an  agent  for  the  service  of  process. 

7  "(i)  Any  litigation  relating  to  permits  of  the  Adminis- 

8  trator  issued  pursuant  to  the  Clean  Air  Act,  the  Clean  Water 

9  Act,  the  Solid  Waste  Disposal  Act,  the  Toxic  Substances 

10  Control  Act,  and  this  Act,  and  for  which  such  permitted  fa- 

1 1  cilities  would  guarantee  the  availability  of  treatment,  inciner- 

12  ation,  or  disposal  capacity  of  at  least  25  per  centum  for  Su- 

13  perfund  wastes  shall  be  afforded  priority  consideration  over 

14  other  civil  litigation  by  the  respective  United  States  Court  of 

15  Appeals  having  jurisdiction  over  the  litigation.  It  shall  be  the 

16  duty  of  the  Court  of  Appeals  and  of  the  Supreme  Court  of  the 

17  United  States  to  advance  on  the  docket  and  to  expedite  to  the 

18  extent  possible  the  disposition  of  any  matter  covered  by  this 

19  subsection. ". 

20  NOTICE      OF      COMPREHENSIVE      ENVISVNMENTAL      RE- 

21  SPONSE,     COMPENSATION,    AND    LIABILITY   ACT   AC- 

22  TIONS 

23  Sec.  146.  Section  113  of  the  Comprehensive  Environ- 

24  mental  Response,  Compensation,  and  Liability  Act  of  1980 

25  is  amended  by  adding  at  the  end  thereof  the  following  new 

26  subsection: 
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1  "(i)  Notice  of  Actions. — Whenever  any  action  is 

2  brought  under  this  Act  in  a  court  of  the  United  States  by  a 

3  plaintiff  other  than  the  United  Statest  the  plaintiff  shall  pro- 

4  vide  a  copy  of  the  complaint  to  the  Attorney  General  of  the 

5  United  States  and  to  the  Administrator. ". 

6  PREEMPTION 

7  Sec.  147.  Section  114  of  the  Comprehensive  Environ- 

8  mental  Response,  Compensation,  and  Liability  Act  of  1980 

9  is  amended  by  striking  subsection  (c)  and  relettering  the  fol- 

10  lowing  subsection  accordingly. 

11  FEDERAL  FACILITIES  CONCURRENCE 

12  Sec.  148.  Section  115  of  the  Comprehensive  Environ- 

13  mental,  Compensation,  and  Liability  Act  of  1980  is  amended 

14  by  inserting  before  the  period  at  the  end  thereof  a  colon  and 

15  the  following:  "Provided,  That  with  respect  to  a  Federal  fa- 

16  cility  or  activity  for  which  such  duties  or  powers  are  delegat- 

17  ed  to  an  officer,  employee  or  representative  of  the  department, 

18  agency  or  instrumentality  which  owns  or  operates  such  facili- 

19  ty  or  conducts  such  activity,  unless  the  Administrator  has 

20  entered  into  a  memorandum  of  understanding  with  the  head 

21  of  such  department,  agency  or  instrumentality,  the  concur- 

22  rence  of  the  Administrator  (and  the  responsible  State  official 

23  where  a  cooperative  agreement  has  been  entered  into)  shall  be 

24  required  for  the  selection  of  appropriate  remedial  action  and 

25  the  administrative  order  authorities  of  section  106(a)  are 

26  hereby  delegated  to  the  Administrator' \ 
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1  FEDERAL  FACILITIES  COMPLIANCE 

2  Sec.  149.  Title  I  of  the  Comprehensive  Environmental 

3  Response,  Compensation  and  Liability  Act  of  1980  (Public 

4  Law  96-510)  is  amended  by  adding  at  the  end  thereof  the 

5  following  new  section: 

6  "federal  facilities 

1  "Sec.    117.    (a)    Federal   Agency   Hazardous 

8  Waste  Compliance  Docket. — The  Administrator  shall 

9  establish  a  special  Federal  Agency  Hazardous  Waste  Com- 

10  pliance  Docket  which  shall  contain  all  information  submitted 

11  under  section  3016  of  the  Solid  Waste  Disposal  Act  regard- 

12  ing  any  Federal  facility  and  notice  of  each  subsequent  action 

13  taken  under  this  Act  with  respect  to  the  facility.  Such  docket 

14  shall  be  available  for  public  inspection  at  reasonable  times. 

15  Three  months  after  establishment  of  the  docket  and  every 

16  three  months  thereafter,  the  Administrator  shall  publish  in 

17  the  Federal  Register  a  list  of  the  Federal  facilities  which 

18  have  been  included  in  the  docket  during  the  immediately  pre- 

19  ceding  three-month  period.  Such  publication  shall  also  indi- 

20  cate  where  in  the  appropriate  regional  office  of  the  Environ- 

21  mental  Protection  Agency  additional  information  may  be  ob- 

22  tained  with  respect  to  any  facility  on  the  docket.  The  Admin- 

23  istrator  shall  establish  a  program  to  provide  information  to 

24  the  public  with  respect  to  facilities  which  are  included  in  the 

25  Docket  under  this  subsection. 
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1  "(b)  Assessment  and  Evaluation. — Not  later  than 

2  eighteen  months  after  the  date  of  enactment  of  the  Superfund 

3  Improvement  Act  of  1985,  the  Administrator  shall  take  steps 

4  to  assure  that  a  preliminary  assessment  is  conducted  for  each 

5  facility  for  which  information  is  required  under  section  3016 

6  of  the  Solid  Waste  Disposal  Act.  Following  such  preliminary 

7  assessment,  the  Administrator  shall  where  appropriate — 

8  "(1)  evaluate  such  facilities  in  accordance  with 

9  the  criteria  established  in  accordance  with  section  105 

10  under  the  National  Contingency  Plan  for  determining 

11  priorities  among  releases. 

12  "(2)  include  such  facilities  on  the  National  Prior- 

13  ities  List  maintained  under  such  plan.  Such  evalua- 

14  Hon   and   listing   shall  be   completed   not   later   than 

15  twenty  months  after  such  date  of  enactment. 

16  "(c)  RIFS  and  Interagency  Agreement. — 

17  "(1)  RIFS. — Not  later  than  six  months  after  the 

18  inclusion  of  any  facility  on  the  National  Priorities 

19  List  (NPL),  or  within  six  months  of  the  enactment  of 

20  the  Superfund  Improvement  Act  of  1985,  whichever  is 

21  later,  the  department,  agency,  or  instrumentality  which 

22  owns  or  operates  such  facility  shall  enter  into  an  agree- 

23  ment  with  the  Administrator  and  appropriate  State  au- 

24  thorities  under  which  such  department,  agency,  or  in- 

25  strumentality  will  carry  out  a  remedial  investigation 
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1  and  feasibility  study  for  such  facility.   The  agreement 

2  shall  provide  for  a  timetable  and  deadlines  for  com- 

3  mencement  and  expeditious  completion  of  such  investi- 

4  gation  and  study. 

5  "(2)  Interagency  agreement. — (A)   Within 

6  six  months  after  completion  of  each  such  remedial  in- 

7  vestigation   and   feasibility   study,    the   Administrator 

8  shall  review  the  results  of  such  investigation  and  study 

9  and  shall  enter  into  an  interagency  agreement  with  the 

10  head  of  the  department,  agency,  or  instrumentality  con- 

1 1  cerned  for  the  expeditious  completion  by  such  depart- 

12  ment,  agency,  or  instrumentality  of  all  necessary  reme- 

13  dial  action  at  such  facility.  All  such  intergency  agree- 

14  ments  shall  comply  with  the  public  participation  re- 
lb  quirements  of  section  104(j).  Such  agreement  shall  re- 

16  quire  that  substantial  continuous  physical  onsite  reme- 

17  dial  action  is  commenced  at  each  facility  which  is  the 

18  subject  of  such   an   agreement  within   twelve   months 

19  after  the  completion  of  remedial  design. 

20  "(B)    Each    interagency    agreement    under    this 

21  paragraph  shall  include,  but  shall  not  be  limited  to — 

22  "(i)  a  review  of  alternative  remedial  actions 

23  and  selection  of  a  remedial  action  plan  by  the  Ad- 

24  ministrator; 
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1  **(%%)  a  schedule  for  the  completion  of  each 

2  such  remedial  action;  and 

3  "(Hi)  arrangements  for  long  term  operation 

4  and  maintenance  of  the  facility. 

5  "(3)   Completion  of  remedial  actions. — 

6  Remedial  actions  at  facilities  subject  to  interagency 

7  agreements  under  this  section  shall  be  completed  as  ex- 

8  peditiously  as  practicable  from  the  date  the  interagency 

9  agreement  was  entered  into.  Each  agency  shall  include 

10  in  its  annual  budget  submissions  to  the  Congress  a 

11  review  of  alternative  agency  funding  which  could  be 

12  used  to  provide  for  the  costs  of  remedial  action.   The 

13  budget  submission  shall  also  include  a  statement  of  the 

14  hazard  posed  by  the  facility  to  human  health,  welfare 

15  and  the  environment  and  identify  the  specific  conse- 

16  quences   of  failure    to   begin   and   complete   remedial 

17  action. 

18  "(4)     Annual     report. — Each     department, 

19  agency,  or  instrumentality  responsible  for  compliance 

20  with  this  section  shall  furnish  an  annual  report  to  the 

21  Congress  concerning  its  progress  in  implementing  the 

22  requirements  of  this  section.    Such  reports  shall  in- 

23  elude,  but  shall  not  be  limited  to — 

24  "(A)  a  report  on  the  progress  in  reaching 

25  interagency  agreements  under  this  section; 
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1  "(B)  the  specific  cost  estimates  and  budget- 

2  ary  proposals  involved  in  each  interagency  agree- 

3  ment; 

4  "(C)  a  brief  summary  of  the  public  com- 

5  ments  regarding  each  proposed  interagency  agree- 

6  ment;  and 

7  "(D)  a  description  of  the  instances  in  which 

8  no  agreement  was  reached. 

9  With  respect  to  instances  in  which  no  agreement  was  reached 

10  within  the  required  time  period,  the  department,  agency,  or 

11  instrumentality  filing  the  report  under  this  paragraph  shall 

12  include  in  such  report  an  explanation  of  the  reasons  why  no 

13  agreement  was  reached.  The  annual  report  required  by  this 

14  paragraph  shall  also  contain  a  detailed  description  on  a 

15  State-by -State  basis  of  the  status  of  each  facility  subject  to 

16  this  section,  including  a  description  of  the  hazard  presented 

17  by  each  facility,  plans  and  schedules  for  initiating  and  com- 

18  pleting  response  action,  enforcement  status  (where  appropri- 

19  ate),  and  an  explanation  of  any  postponements  or  failure  to 

20  complete  response  action.  Such  reports  shall  also  be  submit- 

21  ted  to  the  affect  States. 

22  "(d)  Action  by  Other  Parties. — //  the  Adminis- 

23  trator  in  consultation  with  the  head  of  the  relevant  depart- 

24  ment,  agency,  or  instrumentality  of  the  United  States,  deter- 

25  mines  that  a  remedial  investigation  and  feasibility  study  or 
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1  remedial  action  will  be  done  properly  at  the  federal  facility 

2  by  another  potentially  responsible  party  within  the  deadlines 

3  provided  in  paraghraphs  (1),  (2),  and  (3)  of  subsection  (c), 

4  the  Administrator  may  enter  into  an  agreement  with  such 

5  party  providing  for  assumption  of  the  responsibilities  set 

6  forth  in  these  paragraphs.  Following  approval  of  the  agree- 

7  ment  by  the  Attorney  General,  the  agreement  shall  be  entered 

8  in  the  appropriate  United  States  district  court  as  a  consent 

9  decree  under  section  106  of  this  Act. 

10  "(e)  State  and  Local  Participation. — 

11  "(1)  the  Administrator  shall  consult  with  the  rel- 

12  vant  officials  of  the  State  and  locality  in  which  the  fa- 

13  cility  is  located  and  shall  consider  their  views  in  select- 

14  ing  the  remedial  action  to  be  carried  out  at  the  facility. 

15  "(2)  Each  department,  agency,  or  instrumentality 

16  responsible  for  compliance  with  this  section  shall  afford 

17  to  relevent  State  and  local  officials  the  opportunity  to 

18  participate  in  the  planning  and  formulation  of  the  re- 

19  medial  action,  including  but  not  limited  to  the  review 

20  of  all  applicable  data  as  it  becomes  available  and  the 

21  development  of  studies,  reports,  and  action  plans. 

22  "(f)   Transfer  of  Authorities. — Except  for  au- 

23  thorities  which  are  delegated  by  the  Administrator  to  an  offi- 

24  cer  or  employee  of  the  Environmental  Protection  Agency,  no 

25  authority  vested  in  the  Administrator  under  this  section  may 
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1  be  transferred,  by  Executive  order  of  the  President  or  other- 

2  wise,  to  any  other  office  or  employee  of  the  United  States  or 

3  to  any  other  person. 

4  "(g)  Application  of  Requirements  to  Federal 

5  Facilities. — All  guidelines,  rules,  regulations,  and  criteria 

6  which  are  applicable  to  preliminary  assessments  carried  out 

7  under  this  Act  for  facilities  at  which  hazardous  substances 

8  are  located,  applicable  to  evaluations  of  such  facilities  under 

9  the  National  Contingency  Plan,  applicable  to  inclusion  on 

10  the  National  Priority  List,  or  applicable  to  remedial  actions 

11  at  such  facilities  shall  also  be  applicable  to  facilities  which 

12  are  owned  and  operated  by  a  department,  agency,  or  instru- 

13  mentality  of  the  United  States  in  the  same  manner  and  to  the 

14  extent  as  such  guidelines,  rules,  regulations,  and  criteria  are 

15  applicable  to  other  facilities,  except  for  any  requirements  re- 

16  lating  to  bonding,  insurance,  or  financial  responsibility.  No 

17  department,  agency,  or  instrumentality  of  the  United  States 

18  may  adopt  or  utilize  any  such  guidelines,  rules,  regulations, 

19  or  criteria  which  are  inconsistent  with  the  guidelines,  rules, 

20  regulations,   and  criteria  established  by  the  Administrator 

21  under  this  Act.  The  President  may  exempt  any  site  or  facili- 

22  ty  of  any  department,  agency,  or  instrumentality  in  the  Ex- 

23  ecutive  branch  from  compliance  with  any  such  guidelines, 

24  rules,  regulations  or  criteria  if  the  President  determines  it  to 

25  be  in  the  paramount  interest  of  the  United  States  to  do  so.  No 
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1  such  exemption  shall  be  granted  due  to  lack  of  appropriation 

2  unless  the  President  shall  have  specifically  requested  such 

3  appropriation  as  a  part  of  the  budgetary  process  and  the  Con- 

4  gress  shall  have  failed  to  make  available  such  requested  ap- 

5  propriation.  Any  exemption  shall  be  for  a  period  not  in 

6  excess  of  one  year,  but  additional  exemptions  may  be  granted 

7  for  periods  not  to  exceed  one  year  upon  the  President's 

8  making  a  new  determination.  The  President  shall  report  each 

9  January  to  the  Congress  all  exemptions  from  the  require- 

10  ments  of  this  section  granted  during  the  preceding  calendar 

1 1  year,  together  with  the  reason  for  granting  each  such  exemp- 

12  Hon. 

13  "(h)  Federal  Agency  Settlements. — The  head  of 

14  each  department,  agency,  or  instrumentality  or  his  designee 

15  may  consider,  compromise,  and  settle  any  claim  or  demand 

16  under  this  Act  arising  out  of  activities  of  his  agency,  in  ac- 

17  cordance  with  regulations  prescribed  by  the  Attorney  Gener- 
ic al.    Any   award,    compromise,    or  settlement   in   excess   of 

19  $25,000  shall  be  made  only  with  the  prior  written  approval 

20  of  the  Attorney  General  or  his  designee.  Any  such  award, 

21  compromise,  or  settlement  shall  be  paid  by  the  agency  con- 

22  cerned  out  of  appropriations  available  to  that  agency.  ". 

23  CITIZEN  SUITS 

24  Sec.  150.  Title  I  of  the  Comprehensive  Environmental 

25  Response,    Compensation,    and   Liability  Act   of  1980   is 
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1  amended  by  adding  at  the  end  thereof  the  following  new  sec- 

2  Hon: 

3  "citizen  suits 

4  "Sec.  118.  (a)  Except  as  provided  in  subsection  (b)  of 

5  this  section,  any  person  may  commence  a  civil  action  on  such 

6  person 's  behalf — 

7  "(1)   against  any  person,   including  the    United 

8  States  and  any  other  governmental  instrumentality  or 

9  agency,    to    the    extent    permitted    by    the    Eleventh 

10  Amendment  to  the  Constitution,  who  is  alleged  to  be  in 

11  violation  of  any  standard,   regulation,   condition,    re- 

12  quirement,  or  order  which  has  become  effective  pursu- 
it ant  to  this  Act;  or 

14  "(B)  against  the  President  for  failure  to  perform 

15  any  act  or  duty  under  this  Act  which  is  not  discretion- 

16  ary  with  the  President. 

17  Any  action  under  this  subsection  shall  be  brought  in  the  dis- 

18  trict  court  for  the  district  in  which  the  alleged  violation  oc- 

19  curred.   The  district  court  shall  have  jurisdiction,  without 

20  regard  to  the  amount  in  controversy  or  the  citizenship  of  the 

21  parties,  to  enforce  such  requirement,  to  order  the  President  to 

22  perform  such  act  or  duty,  as  the  case  may  be,  or  to  order  such 

23  person  in  violation,  of  any  standard,  regulation,  condition, 

24  requirement,  or  order  to  take  such  action  as  may  be  necessary 

25  to  correct  the  violation  or  to  apply  appropriate  civil  penalties 

26  under  this  Act:  Provided,  however,   That  no  district  court 
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1  shall  have  jurisdiction  under  this  section  to  review  any  chal- 

2  lenges  to  response  action  selected  under  section  104  or  any 

3  order  issued  under  section  104,  or  to  review  any  order  issued 

4  under  section  106(a). 

5  "(b)  No  action  may  be  commenced  under  subsection  (a) 

6  of  this  section  (1)  prior  to  ninety  days  after  the  plaintiff  has 

7  given  notice  of  the  violation  (A)  to  the  President;  (B)  to  the 

8  State  in  which  the  alleged  violation  occurs;  and  (C)  to  any 

9  alleged  violator  of  a  standard,  regulation,  condition,  require- 

10  ment,  or  order;  or  (2)  if  the  President  or  State  has  com- 

1 1  menced  and  is  diligently  prosecuting  an  action  under  this  Act 

12  or  the  Solid  Waste  Disposal  Act  to  require  compliance  with 

13  such  standard,  regulation,  condition,  requirement,  or  order. 

14  "(c)  In  any  action  commenced  by  the  President  or  a 

15  State,  under  this  Act  or  under  the  Solid  Waste  Disposal  Act, 

16  in  a  court  of  the  United  States,  any  person  may  intervene  as 

17  a  matter  of  right  when  the  applicant  claims  an  interest  relat- 

18  ing  to  the  subject  of  the  action  and  such  applicant  is  so  situ- 

19  ated  that  the  disposition  of  the  action  may,  as  a  practical 

20  matter,  impair  or  impede  such  applicant's  ability  to  protect 

21  that  interest,  unless  the  President  or  the  State  shows  that  the 

22  applicant's  interest  is  adequately  represented  by  existing  par- 

23  ties. 

24  "(d)  In  any  action  under  this  section,  the  United  States 

25  or  the  State  may  intervene  as  a  matter  of  right. 
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1  "(e)  The  court,  in  issuing  any  final  order  in  any  action 

2  brought  pursuant  to  this  section,  may  award  costs  of  litiga- 

3  Hon  (including  reasonable  attorney  and  expert  witness  fees) 

4  to  the  prevailing  or  the  substantially  prevailing  party  when- 

5  ever  the  court  determines  such  an  award  is  appropriate.  The 

6  court  may,  if  a  temporary  restraining  order  or  preliminary 

7  injunction  is  sought,  require  the  filing  of  a  bond  or  equivalent 

8  security  in  accordance  with  the  Federal  Rules  of  Civil  Proce- 

9  dure. 

10  "(f)  Nothing  in  this  Act  shall  restrict  or  expand  any 

1 1  right  which  any  person  (or  class  of  persons)  may  have  under 

12  any  Federal  or  State  statute  or  common  law  to  seek  enforce- 

13  ment  of  any  standard  or  requirement  relating  to  hazardous 

14  substances  or  to  seek  any  other  relief  (including  relief  against 

15  the  President  or  a  State  agency). " 

16  HAZARDOUS  SUBSTANCE  RESEARCH  AND  TRAINING 

17  Sec.  151.  (a)  Title  I  of  the  Comprehensive  Environ- 

18  mental  Response,  Compensation,  and  Liability  Act  of  1980 

19  is  amended  by  adding  the  following  new  section: 

20  "hazardous  substance  research  and  training 

21  "Sec.  .    (a)  Authorities. — The   Secretary  of 

22  Health  and  Human  Services  and  the  Administrator  of  the 

23  Environmental  Protection  Agency  may  each,  consistent  with 

24  their  respective  missions,  support  the  following  health-related 

25  activities  through  grants,  cooperative  agreements,  and  con- 

26  tracts — 
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1  "(1)  Research  (including  epidemiologic  and  ecolo- 

2  gic  studies)  in — 

3  "(A)  advanced  techniques  for  the  detection, 

4  assessment,    and    evaluation    of    the    effects    on 

5  human  health  of  hazardous  substances; 

6  "(B)  methods  to  assess  the  risks  to  human 

7  health  presented  by  hazardous  substances,  includ- 

8  ing  workplace  hazard  assessment; 

9  "(C)  methods  and  technologies  to  detect  haz- 

10  ardous  substances  in  the  environment  and  meth- 

11  ods  and  technologies  to  reduce  the  amount  and 

12  toxicity  of  hazardous  substances,  including  recy- 

13  cling,  incinceration,  biodegradation,  chemical  in- 

14  activation,  and  encapsulation;  and 

15  "(D)   improved  health  and  safety  practices 

16  in,  and  equipment  for  the  handling  and  disposal 

17  of  hazardous  substances. 

18  "(2)  Training,  including — 

19  "(A)  short  courses  and  continuing  education 

20  for    State    and    local    health    and    environment 

21  agency  personnel  and  other  personnel  engaged  in 

22  the  handling  of  hazardous  substances,  in  the  man- 

23  agement    of  facilities    at    which    hazardous   sub- 

24  stances  are  located,  and  in  the  evaluation  of  the 
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1  hazards  to  human  health  presented  by  such  facili- 

2  ties;  and 

3  "(B)  graduate  training  in  environmental  and 

4  occupational  health  and  in  the  public  health  as- 

5  pects  of  hazardous  waste  control. 

6  "(b)  Awards. — A  grant,  cooperative  agreement,  or  con- 

7  tract  may  be  made  or  entered  into  under  this  section  by  the 

8  Administrator  of  the  Environmental  Protection  Agency  or 

9  the  Secretary  of  Health  and  Human  Services  (through  the 

10  National  Institute  of  Environmental  Health   Sciences  or 

1 1  other  appropriate  agency  or,  in  the  case  of  training,  through 

12  the  National  Institute  for  Occupational  Safety  and  Health  or 

13  other  appropriate  agency),  with  an  accredited  institution  of 

14  higher  education,  a  research  institution,   a  State  or  local 

15  health  agency,  or  other  entity  as  the  Secretary  or  the  Admin- 

16  istrator  deems  appropriate.   Awards  under  this  subsection 

17  shall  be  subject  to  peer  review  in  a  manner  substantially 

18  similar  to  that  of  section  475  of  the  Public  Health  Service 

19  Act. 

20  "(c)  Advisory  Council. — To  assist  in  the  implemen- 

21  tation  of  this  section,  the  Secretary  and  the  Administrator 

22  may  each,  or  they  may  jointly,  appoint  an  advisory  council. 

23  Such  council(s)  shall  be  representative  of  the  relevant  Feder- 

24  al  Government  agencies,   the  chemical  industry,   the  toxic 

25  waste  management  industry,  institutions  of  higher  education, 
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1  State  and  local  health  and  environmental  agencies,  and  the 

2  general  public. 

3  "(d)  Planning. — Within  one  year  after  the  enactment 

4  of  the  Superfund  Improvement  Act  of  1985,  the  Secretary 

5  and  the  Administrator  shall  complete  a  joint  plan  for  the  im- 

6  plementation  of  this  section  and  shall  report  to  the  Congress 

7  on  the  plan  and  the  implementation.  The  head  of  the  Agency 

8  for  Toxic  Substances  and  Disease  Registry  shall  coordinate 

9  the  plan,  which  shall  be  drawn  up  with  the  participation  of 

10  the  Directors  of  the  National  Institute  of  Environmental 

11  Health  Sciences  and  the  National  Institute  for  Occupational 

12  Safety  and  Health,  and  other  officials  as  the  Secretary  and 

13  the  Administrator  deem  appropriate. ". 

14  (b)  Section  111(c)  of  the  Comprehensive  Environmental 

15  Response,    Compensation,    and   Liability  Act   of  1980   is 

16  amended  by  adding  the  following  new  paragraph: 

17  "(        )  the  cost  of  carrying  out  the  research  and  train- 

18  ing  program  under  section     .  ,  to  the  extent  that 

19  such  costs  do  not  exceed  $5,000,000  for  fiscal  year  1986; 

20  $10,000,000  for  fiscal  year  1987;  $20,000,000  for  fiscal 

21  year    1988;    $35,000,000    for    fiscal    year    1989;    and 

22  $40, 000, 000  for  fiscal  year  1990; ". 

23  CONTRACTOR  INDEMNIFICATION 

24  Sec.  152.  Title  I  of  the  Comprehensive  Environmental 

25  Response,    Compensation,    and   Liability  Act   of  1980   is 

26  amended  by  adding  the  following  new  section: 
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1  "indemnification  of  contractors 

2  "Sec.  .  (a)(1)  The  President  shall,  in  contracting, 

3  or  arranging  for  response  action  to  be  undertaken  pursuant  to 

4  contracts  or  cooperative  agreements  in  accordance  with  sec- 

5  Hon  104(d)(1)  of  this  Act,  and  funded  in  accordance  with 

6  section  111  of  this  Act,  agree  to  hold  harmless  and  indemnify 

7  a  contracting  or  subcontracting  party  against  claims,  includ- 

8  ing  the  expenses  of  litigation  or  settlement,  by  third  persons 

9  for  death,  bodily  injury  or  loss  of  or  damage  to  property  aris- 

10  ing  out  of  performance  of  a  cleanup  agreement  to  the  extent 

1 1  not  covered  by  available  insurance  and  to  the  extent  that  any 

12  such  damages  awarded  do  not  arise  out  of  the  negligence, 

13  recklessness,  or  intentional  misconduct  of  the  contracting  or 

14  subcontracting  party. 

15  "(2)  The  President  may,  in  the  President's  discretion, 

16  agree  to  hold  harmless  and  indemnify  a  contracting  or  sub- 

17  contracting  party  against  such  claims  to  the  extent  not  cov- 

18  ered  by  available  insurance  and  to  the  extent  that  any  such 

19  damages  awarded  do  not  arise  out  of  the  gross  negligence, 

20  recklessness,  or  intentional  misconduct  of  the  contracting  or 

21  subcontracting  party,  so  long  as  such  indemnification  is  in 

22  the  public  interest. 

23  "(b)(1)  Amounts  expended  pursuant  to  this  section  shall 

24  be  considered  costs  of  response  to  the  release  with  respect  to 

25  which  resulted  in  liability.  Costs  incurred  in  the  defense  of 
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1  suits  against  indemnified  parties  under  subsection   (a)(1) 

2  may  be  paid  to  such  contractor  in  a  timely  manner,  in  quar- 

3  terly  or  other  increments,  unless  and  until  such  contracting 

4  or  subcontracting  party  is  proven  negligent  in  a  court  or  such 

5  contractor  accepts  liability  for  negligent  action.  The  United 

6  States  shall  not  otherwise -participate,  directly  or  indirectly, 

7  in  the  defense  of  contracting  parties  unless  the  United  States 

8  is  named  as  a  first  party  defendant.  No  other  amounts  shall 

9  be  expended  pursuant  to  this  section  until  after  entry  of  a 

10  judgment  or  a  final  order. 

11  "(2)  Indemnification  contracts  entered  into  pursuant  to 

12  this  section  shall  not  be  subject  to  section  1301  or  1340  of 

13  title  31  or  section  11  of  title  41  of  the  United  States  Code. ". 

14  ALTERNATIVE  OR  INNOVATIVE  TREATMENT  TECHNOLOGY 

15  RESEARCH 

16  Sec.  153  (a)  Title  I  of  the  Comprehensive  Environ- 

17  mental  Response,  Compensation,  and  Liability  Act  of  1980 

18  is  amended  by  adding  the  following  new  section: 

19  'alternative  or  innovative  treatment 

20  technology  research 

21  uSec.  119.  (a)(1)  The  President  is  authorized  and  di- 

22  rected  to  carry  out  a  program  of  research,  evaluation,  testing, 

23  development,  and  demonstration  of  alternative  or  innovative 

24  treatment  technologies  that  may  be  utilized  in  response  ac- 

25  tions  under  section  104  or  section  106  of  this  Act  to  achieve 
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1  more  permanent  protection  of  the  public  health  and  welfare 

2  and  the  environment. 

3  "(2)  In  carrying  out  the  program  established  by  this 

4  section,  the  President  shall  conduct  a  technology  transfer  pro- 

5  gram,  including  the  development,  collection,  evaluation,  co- 

6  ordination  and  dissemination  of  information  relating  to  the 

7  utilization  of  alternative  or  innovative  treatment  technologies 

8  for  response  actions.  The  President  shall  establish  and  main- 

9  tain  a  central  reference  library  for  such  information.   The 

10  information   maintained  by   the   President  shall  be   made 

1 1  available  to  the  public. 

12  "(3)  In  carrying  out  activities  under  subsection  (1),  the 

13  President  is  authorized  to  enter  into  contracts  and  cooperative 

14  agreements  with,  and  make  grants  to,  any  persons  including 

15  public  entities,  accredited  institutions  of  higher  learning,  and 

16  nonprofit    private    entities    (as    defined    by    26    U.S.C. 

17  501(c)(3)).  The  President  shall,  to  the  maximum  extent  pos- 

18  sible,    enter   into    approporiate    cost-sharing    arrangements 

19  under  this  section. 

20  "(b)(1)  The  President  may,  consistent  with  the  provi- 

21  sions  of  this  section,  provide  assistance  or  information  to  any 

22  persons,  including  public  entities,  accredited  institutions  of 

23  higher  learning,  and  nonprofit  private  entities  who  wish  to 

24  have  alternative  and  innovative  treatment  technologies  tested 

25  or  evaluated  for  utilization  in  response  activities. 
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1  "(2)  The  President  may  arrange  for  the  use  of  sites, 

2  either  wholly  or  in  part,   listed  as  national  priority  sites 

3  under  section  105(a)(8)(B),  or  at  which  a  response  is  taken 

4  pursuant  to  section  104  or  106,  for  the  purposes  of  research, 

5  testing,  evaluation,  development,  and  demonstration  under 

6  such  terms  and  conditions  as  the  President  shall  require  to 

7  assure  the  protection  of  human  health  and  the  environment. 

8  "(3)  Nothing  in  this  section  shall  be  construed  to  affect 

9  the  provisions  of  the  Solid  Waste  Disposal  Act. 

10  "(c)  To  carry  out  the  program  authorized  by  this  sec- 

11  tion,  the  President  shall,  within  2  years  after  the  date  of 

12  enactment  of  this  section,  and  after  notice  and  an  opportunity 

13  for  public  comment,  designate  at  least  10  sites  listed  under 

14  section  105(a)(8)(B)  as  appropriate  for  field  demonstrations 

15  of  alternative  or  innovative  treatment  technologies,  after  ana- 

16  lyzing  sites  for  potential  response  actions.  If  the  President 

17  determines  that  10  sites  cannot  be  designated  consistent  with 

18  the  criteria  of  this  subsection,  the  President  shall  within  the 

19  2-year  period  report  to  the  Environment  and  Public  Works 

20  Committee  of  the  Senate,  and  the  Science  and  Technology 

21  Committee,  the  Energy  and  Commerce  Committee,  and  the 

22  Public  Works  and  Transportation  Committee  of  the  House  of 

23  Representatives  explaining  the  reasons  for  the  failure  to  des- 

24  ignate   such   sites.    Other  funding  priorities   shall   not   be 

25  deemed  sufficient  explanation  under  this  subsection  for  fail- 
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1  ure  to  designate  such  sites.  Not  later  than  12  months  after 

2  designation  of  a  site  under  this  section,  the  President  shall 

3  begin  or  cause  to  begin  a  demonstration  of  alternatives  or 

4  innovative  treatment  technologies  at  such  site.  In  designating 

5  such  sites  under  this  section,  the  President  shall,  consistent 

6  with  the  protection  of  human  health  and  the  environment, 

7  consider  each  of  the  following  criteria: 

8  "(1)  The  potential  for  contributing  to  solutions  to 

9  those  waste  problems  that  pose  the  greatest  threat  to 

10  human  health,  which  cannot  be  adequately  controlled 

11  with  present  technologies,  or  which  otherwise  pose  sig- 

12  nificant  management  difficulties. 

13  "(2)    The   availability   of  technologies   that  have 

14  been  sufficiently  developed  for  field  demonstration  and 

15  which  are  likely  to  be  cost-effective  and  reliable. 

16  "(3)  The  suitability  of  the  sites  for  demonstrating 

17  such  technologies,  taking  into  account  the  physical,  bio- 

18  logical,  chemical,  and  geological  characteristics  of  the 

19  sites,  the  extent  and  type  of  contamination  found  at  the 

20  sites,  the  capability  to  conduct  demonstrations  in  such 

21  a  manner  as  to  assure  the  protection  of  human  health 

22  and  the  environment,  and  the  comments  of  the  public. 

23  "(4)  The  likelihood  that  the  data  to  be  generated 

24  from  the  demonstration  at  the  site  will  be  applicable  to 

25  other  sites. 
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1  "(d)  In  selecting  alternative  or  innovative  treatment 

2  technologies  for  use  in  response  actions  under  this  titlet  the 

3  President  shall  determine  that  response  actions  incorporating 

4  such  technologies  provide  for  cost-effective  response  if  their 

5  life  cycle  cost  does  not  exceed  the  life  cycle  of  the  most  effec- 

6  tive  alternative  by  more  than  300  per  centum. 

7  "(e)  For  the  purposes  of  this  section,  the  term  'alterna- 

8  tive  or  innovative  treatment  technologies'  means  those  tech- 

9  nologies  that  permanently  alter  the  composition  of  hazardous 

10  waste  through  chemical,  biological  or  physical  means  so  as  to 

1 1  signficantly  reduce  the  toxicity,  mobility,  or  volume  (or  any 

12  combination  thereof)  of  the  hazardous  waste  or  contaminated 

13  materials  being  treated.  This  term  also  includes  technologies 

14  that  characterize  or  assess  the  extent  of  contamination  or  the 

15  chemical  or  physical  character  of  the  contaminents  at  such 

16  sites. 

17  "(f)  Reports  to  Congress. — (1)  At  the  time  of  the 

18  submission  of  the  annual  budget  request  to  Congress,  the 

19  President  shall  submit  ,a  report  to  the  Environment  and 

20  Public  Works  Committee  of  the  Senate  and  the  Science  and 

21  Technology  Committee;  the  Energy  and  Commerce  Commit- 

22  tee,  and  the  Public  Works  and  Transportation  Committee  of 

23  the  House  of  Representatives  on  the  progress  of  the  research, 

24  development,  and  demonstration  program  authorized  by  this 

25  Act,  including  an  evaluation  of  the  demonstration  projects 
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1  undertaken,  findings  with  respect  to  the  efficacy  of  such  dem- 

2  onstrated  technologies  in  achieving  permanent  and  signifi- 

3  cant  reductions  in  risk  from  hazardous  substances,  the  costs 

4  of  such  demonstrations,  and  the  potential  applicability  of, 

5  and  projected  costs  for,  such  technologies  at  other  hazardous 

6  substance  sites. 

7  "(2)  If  the  total  estimated  Federal  contribution  to  the 

8  cost  of  any  field  demonstration  project  under  section  (a)  ex- 

9  ceeds  $5,000,000,  the  President  shall  provide  a  full  and  com- 

10  prehensive  report  on  the  proposed  demonstration  project  to  the 

11  Environment  and  Public  Works  Committee  of  the  Senate, 

12  and  the  Science  and  Technology  Committee,  the  Energy  and 

13  Commerce  Committee,  and  the  Public  Works  and  Transpor- 

14  tation  Committee  of  the  House  of  Representatives,  and  no 

15  funds  may  be  expended  for  such  project  under  the  authority 

16  granted  by  this  section  prior  to  the  expiration  of  30  calendar 

17  days  (not  including  any  day  on  which  either  House  of  Con- 

18  gress  is  not  in  session  because  of  an  adjournment  of  more 

19  than  3  calendar  days  to  a  day  certain)  from  the  date  on 

20  which  the  President's  report  on  the  proposed  project  is  re- 

2 1  ceived  by  the  Congress. 

22  "(g)  The  President  shall,  to  the  maximum  extent  practi- 

23  cable,  provide  adequate  opportunity  for  small  business  par- 

24  ticipation  in  the  activities  authorized  under  this  Act.  ". 
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1  (h)  Section  105(a)  of  the  Comprehensive  Environmen- 

2  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

3  amended  as  follows: 

4  (1)   Strike  out    "and"  at  the  end  of  paragraph 

5  J8)(B). 

6  (2)  Strike  out  the  period  at  the  end  of  paragraph 

7  (9)  and  substitute  ";  and". 

8  (3)  Add  the  following  new  paragraph  at  the  end 

9  thereof: 

10  "(10)  standards  and  testing  procedures  by  which 

11  alternative  or  innovative  treatment  technologies  can  be 

12  determined  to  be  appropriate  for  utilization  in  response 

13  actions  authorized  by  this  Act. ". 

14  (c)  Section  111  of  the  Comprehensive  Environmental 

15  Response,    Compensation,    and   Liability  Act   of  1980  is 

16  amended  by  adding  the  following  new  subsection: 

17  "(        )  There  is  authorized  to  be  appropriated  for  each 

18  of  the  fiscal  years  1986,  1987,  1988,  1989,  and  1990,  from 

19  sums  appropriated  or  transferred  to  the  Hazardous  Substance 

20  Response  Trust  Fund  under  section  9505(b)(1)(c)  of  the  In- 

21  ternal  Revenue  Code  of  1954,  not  more  than  $25,000,000  to 

22  be  used  for  purposes  of  carrying  out  the  research,  develop- 

23  ment  and  demonstration  program  for  alternative  or  innova- 

24  tive   technologies   authorized  under  section   116.   Amounts 
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1  made  available  under  this  subsection  shall  remain  available 

2  until  expended. ". 

3  (d)  Within  4  years  from  the  date  of  the  enactment  of 

4  this  section,  the  President  shall  transmit  to  Congress  a  study 

5  of  the  effects  of  the  standards  of  liability  and  financial  re- 
ft sponsibility  requirements  imposed  by  the  Comprehensive  En- 

7  vironmental  Response,  Compensation,  and  Liability  Act  of 

8  1980  on  the  cost  of,  and  incentives  for,  developing  and  dem- 

9  onstrating  alternative  and  innovative  treatment  technologies. 

10  ADMINISTRATIVE  CONFERENCE  RECOMMENDATION 

11  Sec.   154.    The   Congress  finds  that  recommendation 

12  84-4  of  the  Administrative  Conference  of  the  United  States 

13  (adopted  June  29,   1984)  is  generally  consistent  with  the 

14  goals  and  purposes  of  the  Comprehensive  Environmental  Re- 
lb  sponse,  Compensation,  and  Liability  Act  of  1980,  and  that 

16  the  Administrator  should  consider  such  recommendation  and 

17  implement  it  to  the  extent  that  the  Administrator  determines 

18  that  such  implementation  will  expedite  the  cleanup  of  hazard- 
Id  ous  substances  which  have  been  released  into  the  environ- 

20  ment. 

21  PROCUREMENT  PROCEDURES 

22  Sec.  155.  Title  I  of  the  Comprehensive  Environmental 

23  Response,    Compensation,    and   Liability  Act   of  1980   is 

24  amended  by  adding  the  following  new  section  at  the  end 

25  thereof: 
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1  "procurement  procedures 

2  "Sec.  .  Notwithstanding  any  other  provision  of 

3  law,  any  executive  agency  may  use  competitive  procedures  or 

4  procedures  other  than  competitive  procedures  to  procure  the 

5  services  of  experts  for  use  in  preparing  or  prosecuting  a  civil 

6  or  criminal  action  under  this  Act,  whether  or  not  the  expert  is 

7  expected  to  testify  at  trial.  The  executive  agency  need  not 

8  provide  any  written  justification  for  the  use  of  procedures 

9  other  than  competitive  procedures  when  procuring  such  expert 

10  services  under  this  Act  and  need  not  furnish  for  publication 

11  in  the  Commerce  Business  Daily  or  otherwise  any  notice  of 

12  solicitation  or  synopsis  with  respect  to  such  procurement. ". 

13  RADON  PROTECTION  AT  CURRENT  NATIONAL  PRIORITIES 

14  LIST  SITES 

15  Sec.  156.  It  is  the  sense  of  the  Congress  that  the  Presi- 

16  dent,  in  selecting  response  action  for  facilities  included  on  the 

17  National  Priorities  List  published  under  section  105  of  the 

18  Comprehensive    Environmental    Response,    Compensation, 

19  and  Liability  Act  of  1980  because  of  the  presence  of  radon,  is 

20  not  required  by  statute  or  regulations  to  use  fully  demonstrat- 

21  ed  methods,  particularly  those  involving  the  offset  transport 

22  and  disposition  of  contaminated  material,  but  may  use  inno- 

23  vative  or  alternative  methods  which  protect  human  health  and 

24  the  environment  in  a  more  cost-effective  manner. 
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1  PROPOSED  RECOMMENDED  MAXIMUM  CONTAMINANT 

2  LEVELS  OF  ORGANIC  AND  INORGANIC  CHEMICALS 

3  Sec.  157.  Not  later  than  October  9,  1985,  the  Director 

4  of  the  Office  of  Management  and  Budget  shall  complete  his 

5  review  and  make  available  for  publication  in  the  Federal 

6  Register  all  of  the  proposed  recommended  maximum  contami- 

7  nant  levels  for  those  organic  and  inorganic  chemicals  pub- 

8  lished  by  the  Administrator  of  the  Environmental  Protection 

9  Agency  in  volume  48,  Federal  Register,  page  45502  and  sub- 

10  mitted  by  the  Administrator  to  the  Director  prior  to  April  30, 

11  1985. 

12  CENTERS   TO  STUDY  THE  BIOLOGICAL  AND   GENETIC  EF- 

13  FECTS   OF   WASTES  AND   MATERIALS   FOUND   IN  THE 

14  ENVIRONMENT 

15  Sec.  158.  Section  104(i)  of  the  Comprehensive  Envi- 

16  ronmental  Response,    Compensation,   and  Liability  Act  of 

17  1980  is  amended  by  adding  the  following:  "develop  and  con- 

18  struct  regional  centers  at  appropriately  qualified  universities, 

19  research  and  medical  institutions  for  the  study  of  the  biologi- 

20  cal  and  genetic  effects  of  wastes  and  materials  found  in  the 

21  environment". 
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1  CENTERS  FOR  THE  STUDY  OF  BIOLOGICAL  AND  GENETIC 

2  EFFECTS     ON    HUMANS,    ANIMALS    AND    PLANTS     OF 

3  WASTES  AND  MATERIALS  FOUND   IN  THE  ENVIRON- 

4  MENT 

5  Sec.  159.  Section  111(c)  of  the  Comprehensive  Envi- 

6  ronmental  Response,    Compensation,  and  Liability  Act  of 

7  1980  is  amended  by  adding  the  following:  "subject  to  such 

8  amounts  as  are  provided  in  appropriations  Acts,  all  costs  nec- 

9  essary  to  develop  and  construct  regional  centers  for  study  of 

10  the  biological  and  genetic  effects  on  humans,  animals  and 

11  plants  of  wastes  and  materials  found  in  the  environment" . 

12  REVIEW  OF  EMERGENCY  SYSTEMS 

13  Sec.  160.  (a)  The  Administrator  of  the  Environmental 

14  Protection  Agency  is  directed  to  initiate,  not  later  than  thirty 

15  days  after  enactment  of  this  Act,  a  comprehensive  review  of 

16  emergency  systems  for  monitoring,  detecting,  and  preventing 

17  releases  of  extremely  hazardous  substances  at  representative 

18  domestic  facilities  that  produce,  use,  or  store  extremely  haz- 

19  ardous  substances.  The  Administrator  may  select  representa- 

20  tive  extremely  hazardous  substances  for  the  purposes  of  this 

21  review.   Such  extremely  hazardous  substances  shall  be  the 

22  same  substances  and  quantities  listed  by  the  Council  of  the 

23  European  Communities  in  its  "Council  Directive  of  June 

24  24,  1982,  on  the  Major  Accident  Hazards  of  Certain  Indus- 

25  trial  Activities,  Annex  III",  published  in  the  official  Journal 

26  of  the  European  Communities,  August  5,  1982.  The  Admin- 
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1  istrator  shall  report  interim  findings  to  the  Congress  not  later 

2  than  two  hundred  and  ten  days  after  such  date  of  enactment, 

3  and  issue  a  final  report  of  findings  and  recommendations  to 

4  the  Congress  not  later  than  three  hundred  sixty  five  days 

5  after  such  date  of  enactment.  Such  report  shall  be  prepared  in 

6  consultation  with  the  States  and  appropriate  Federal  agen- 

7  exes. 

8  (b)  The  report  required  by  this  section  shall  include  the 

9  Administrator's  findings  regarding: 

10  (1)  the  status  of  current  technological  capabilities 

11  to:    (A)    monitor,    detect,    and   prevent,    in    a    timely 

12  manner,    significant   releases   of  extremely   hazardous 

13  substances,  (B)  determine  the  magnitude  and  direction 

14  of  the  hazard  posed  by  each  release,  (C)  identify  specif- 
ic ic  chemicals,  (D)  provide  data  on  the  specific  chemical 

16  composition  of  such  releases,  and  (E)  the  relative  con- 

17  centrations  of  the  constituent  chemicals; 

18  (2)  the  status  of  public  emergency  alert  devices  or 

19  systems  for  providing  timely  and  effective  public  warn- 

20  ing  of  an  accidental  release  of  extremely  hazardous 

21  substances  to  the  environment,  including:  releases  into 

22  the  atmosphere,  surface  water,  or  groundwater,  from  fa- 

23  cilities  that  produce,  store,  or  use  significant  quantities 

24  of  such  extremely  hazardous  substances;  and 
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1  (3)  the  technical  and  economic  feasibility  of  estab- 

2  lishing,    maintaining,    and  operating  perimeter  alert 

3  systems  for  detecting  releases  of  such  extremely  hazard- 

4  ous  substances  to  the  atmosphere,   surface  water,   or 

5  groundwater,   at  facilities   that  manufacture,   use,   or 

6  store  significant  quantities  of  such  substances. 

7  (c)  The  report  required  by  this  section  shall  also  include 

8  the  Administrator's  recommendations  for: 

9  (1)  initiatives  to  support  the  development  of  new 

10  or  improved  technologies  or  systems  that  would  facili- 

11  tate  the  timely  monitoring,  detection,  and  prevention  of 

12  releases  of  extremely  hazardous  substances,  and 

13  (2)  improving  devices  or  systems  for  effectively 

14  alerting  the  public  in  a  timely  manner,  in  the  event  of 

15  an  accidental  release  of  such  extremely  hazardous  sub- 

16  stances. 

17  POST  CLOSURE  LIABILITY  PROGRAM  STUDY,  REPORT  TO 

18  CONGRESS  AND  SUSPENSION  OF  LIABILITY  TRANSFERS 

19  Sec.  161.  (a)  Subsection  (k)  of  section  107  of  the  Com- 

20  prehensive  Environmental  Response,  Compensation,  and  Li- 

21  ability  Act  of  1980  is  amended  by  adding  at  the  end  thereof 

22  the  following  new  paragraphs: 

23  "(5)  (A)  The  Administrator  shall  conduct  a  study 

24  of  options  for  a  program  to  finance  the  post-closure 

25  maintenance   of  hazardous   waste   treatment,    storage, 

26  and  disposal  sites  in  a  manner  which  complements  the 
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1  policies  set  forth  in  the  Hazardous  and  Solid  Waste 

2  Amendments  of  1984   and  assures   the  protection  of 

3  human  health  and  the  environment. 

4  "(B)  A  report  setting  forth  the  conclusions  of  such 

5  study  and  recommendations  of  the  Administrator  shall 

6  be  submitted  to  the  Congress  not  later  than  March  1, 

7  1988. 

8  "(C)  The  study  shall  include  assessments  of  treat- 

9  ment,  storage,  and  disposal  facilities  which  have  been 

10  or  are  likely  to  be  issued  a  permit  under  section  3005 

11  of  the  Solid  Waste  Disposal  Act  and  the  likelihood  of 

12  future  insolvency  on  the  part  of  owners  and  operators 

13  of  such  facilities.  Separate  assessments  shall  be  made 

14  for  different  classes  of  facilities,  and  for  different  class- 
ic es  of  land  disposal  facilities,  and  shall  include  but  not 

16  be  limited  to — 

17  "(i)  the  current  and  future  financial  capa- 

18  bilities  of  facility  owners  and  operators; 

19  "(ii)  the  current  and  future  costs  associated 

20  with  facilities,  including  the  costs  of  routine  mon- 

21  itoring  and  maintenance,  compliance  monitoring, 

22  corrective  action,  natural  resource  damages,  and 

23  liability  for  damages  to  third  parties;  and 

24  "(in)    the    availability    of   mechanisms    by 

25  which  owners  and  operators  of  such  facilities  can 


1464 

«  •       '•-*,  

154 

1  assure  that  current  and  future  costs,   including 

2  post-closure  costs,  will  he  financed. 

3  "(D)  The  recommendations  of  the  Administrator 

4  shall  include  assessments  of  various  mechanisms  and 

5  combinations  of  mechanisms  to  complement  the  policies 

6  set  forth  in  the  Hazardous  and  Solid  Waste  Amend- 

7  ments  of  1984  and  to  assure  that  the  current  and 

8  future  costs  associated  with  hazardous  waste  facilities, 

9  including  post-closure   costs,    will   be   adequately   fi- 

10  nanced  and,  to  the  greatest  extent  possible,  borne  by  the 

11  owners  and  operators  of  such  facilities.  Mechanisms  to 

12  be  considered  include,  but  are  not  limited  to — 

13  "(i)  revisions  to  closure,  post-closure,  and  fi- 

14  nancial  responsibility  requirements  under  subti- 

15  ties  C  and  I  of  the  Solid  Waste  Disposal  Act; 

16  "(ii)  voluntary  risk  pooling  by  owners  and 

17  operators; 

18  "(Hi)  legislation  to  require  risk  pooling  by 

19  owners  and  operators;  and 

20  "(iv)  modification  of  the  Post-Closure  Liabil- 

21  ity   Trust  Fund  previously  establish  by  section 

22  232  of  this  Act,  and  the  conditions  for  transfer  of 

23  liability  under  this  subsection,  including  limiting 

24  the  transfer  of  some  or  all  liability  under  this  sub- 
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1  section  only  in  the  case  of  insolvency  of  owners 

2  and  operators. 

3  "(6)  Notwithstanding  the  provisions  of  paragraphs 

4  (1),  (2),  (3),  and  (4)  of  this  subsection  and  subsection 

5  (j)  of  section  111  of  this  Act,   no  liability  shall  be 

6  transferred  to  or  assumed  by  the  Post-Closure  Liability 

7  Fund  previously  established  by  section  232  of  this  Act 

8  prior  to  completion  of  the  study  required  under  para- 

9  graph  (5)  of  this  subsection,  transmission  of  such  study 

10  and  report  to  both  Houses  of  Congress,  and  authoriza- 

11  tion  of  such  a  transfer  or  assumption  by  Act  of  Con- 

12  gress  following  receipt  of  such  study  and  report.  ". 

13  DEPARTMENT  OF  DEFENSE  ENVIRONMENTAL 

14  RESTORATION  PROGRAM 

15  Sec.  162.  (a)  Environmental  Restoration  Pro- 

16  gram. — 

17  (1)    In    general. — The    Secretary    of   Defense 

18  (hereafter  in   this  section   referred  to  as  the    "Secre- 

19  tary")  shall  carry  out  a  program  of  environmental  res- 

20  toration  at  facilities  under  the  jurisdiction  of  the  Secre- 

21  tary.  The  program  shall  be  known  as  the  "Defense  En- 

22  vironmental  Restoration  Program". 

23  (2)  Application  of  section  117. — The  pro- 

24  gram  shall  be  carried  out  subject  to  section  117  (relat- 

25  ing  to  Federal  facilities). 
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1  (3)  Designation  of  administrative  office 

2  WITHIN  OSD. — The  Secretary  shall  identify  an  office 

3  within  the  Office  of  the  Secretary  which  shall  have  the 

4  responsibility  for  carrying  out  the  program. 

5  (b)  Program  Goals. — Goals  of  the  program  shall  in- 

6  elude  the  following: 

7  (1)  The  identification,  investigation,  research  and 

8  development,  and  cleanup  of  contamination  from  haz- 

9  ardous  substances  and  wastes. 

10  (2)    Correction   of  other  environmental  damage, 

1 1  such  as  detection  and  disposal  of  unexploded  ordnance, 

12  which  creates  an  imminent  and  substantial  endanger- 

13  ment  to  the  public  health  or  welfare,  or  to  the  environ- 

14  ment. 

15  (3)  Demolition  and  removal  of  unsafe  buildings 

16  and  structures,  including  buildings  and  structures  of 

17  the  Department  of  Defense  at  sites  formerly  used  by  or 

18  under  the  jurisdiction  of  the  Secretary. 

19  (c)  Responsibility  for  Response  Actions. — 

20  (1)    Basic    responsibility. — The    Secretary 

21  shall  carry  out  (in  accordance  with  the  provisions  of 

22  and  this  title)  all  response  action  for  which  the  Secre- 

23  tary  is  responsible  with  respect  to  releases  of  hazardous 

24  substances  from  each  of  the  following: 
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1  (A)  Each  facility  or  site  owned  by,  leased  to, 

2  or  otherwise  possessed  by  the  United  States  and 

3  under  the  administrative  jurisdiction  of  the  Secre- 

4  tary. 

5  (B)  Each  facility  or  site  which  was  under 

6  the  administrative  jurisdiction  of  the   Secretary 

7  and  owned  by,  leased  to,  or  otherwise  possessed  by 

8  the  United  States  at  the  time  of  actions  leading  to 

9  contamination  by  hazardous  substances. 

10  (C)  Each  vessel  of  the  Department  of  De- 
ll fense,  including  vessels  owned  or  bareboat  char- 

12  tered  and  operated. 

13  (2)  State  fees  and  charges. — The  Secretary 

14  shall  pay  all  fees  and  charges  imposed  by  State  au- 

15  thorities  for  permit  services  for  the  storage  or  disposal 

16  (or  both)  of  hazardous  substances  on  lands  which  are 

17  under  the  administrative  jurisdiction  of  the  Secretary 

18  to  the  same  extent  that  nongovernmental  entities  are 

19  subject  to  fees  and  charges  imposed  by  State  authori- 

20  ties  for  permit  services.    This   requirement  shall  not 

21  apply  where  such  payment  is  the  responsibility  of  a 

22  lessee,  contractor,  or  other  private  person. 

23  (d)  Services  of  Other  Agencies. — The  Secretary 

24  may  enter  into  agreements  with  any  other  Federal  agency, 

25  and  on  a  reimbursable  or  other  basis  with  any  State  or  local 
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1  government  agency,  to  obtain  the  services  of  that  agency  to 

2  assist  the  Secretary  in  carrying  out  any  of  his  responsibil- 

3  ities  under  this  section.   Services  which  may  be  obtained 

4  under  this  subsection  include  the  identification,  investigation, 

5  and  cleanup  of  any  off-site  contaminations  possibly  resulting 

6  from  the  release  of  a  hazardous  substance  or  waste  at  a  facili- 

7  ty  under  the  Secretary's  administrative  jurisdiction. 

8  (e)  Environmental  Restoration  Transfer  Ac- 

9  count. — 

10  (1)  Establishment  of  transfer  account. — 

11  (A)  Establishment. — There  is  hereby  es- 

12  tablished  an  annual  appropriation  account  for  the 

13  Department  of  Defense  to  be  know  as  the  "Envi- 

14  ronmental  Restoration,  Defense"  account  (herein- 

15  after  in  this  section  referred  to  as  the  "transfer 

16  account").  All  sums  appropriated  to  carry  out  the 

17  functions  of  the  Secretary  relating  to  environmen- 

18  tal  restoration  under  this  or  any  other  Act  shall 

19  be  appropriated  to  the  transfer  account. 

20  (B)  Requirement  of  authorization  of 

21  APPROPRIATION. — No  funds  may  be  appropriated 

22  to  the  transfer  account  unless  such  sums  have 

23  been  specifically  authorized  by  law. 

24  (C)  Availability  of  funds  in  transfer 

25  ACCOUNT. — Amounts  appropriated  to  the  transfer 
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1  account  shall  remain  available  until  transferred 

2  under  paragraph  (2). 

3  (2)  Authority  to  transfer  to  other  dod 

4  ACCOUNTS. — Amounts  in  the  transfer  account  shall  be 

5  available  to  be  transferred  by  the   Secretary  to  any 

6  other  appropriation  account  or  fund.  Funds  so  trans- 

7  ferred  shall  be  merged  and  available  for  the  same  pur- 

8  poses  and  for  the  same  period  as  the  account  or  fund  to 

9  which  transferred. 

10  (3)  Obligation  of  transferred  amounts. — 

11  Funds  transferred  under  subsection  (b)  and  subsection 

12  (e)(2)  may  only  be  obligated  or  expended  from  the  ac- 

13  count  or  fund  to  which  transferred  in  order  to  carry  out 

14  the  functions  of  the  Secretary  under  this  Act  of  envi- 

15  ronmenial  restoration  functions  under  any  other  Act, 

16  including  functions  for  removal  of  unsafe  buildings  or 

17  .   debris  of  the  Department  of  Defense  at  sites  formerly 

18  used  by  the  Department  of  Defense. 

19  (4)  Limitation  on  expenditures. — 

20  (A)  General  rule. — The  Secretary  may 

21  not  obligate  or  expend  funds  for  purposes  of  this 

22  Act  or  any  other  purpose  relating  to  environmen- 

23  tal  restoration  other  than  funds  transferred  from 

24  the  transfer  account. 
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1  (B)    Exception    for    emergency   re- 

2  SPONSE  ACTION. — The  Secretary  may  obligate  or 

3  expend  funds  which  are  available  to  the  Secretary 

4  for  operation  and  maintenance  to  carry  out  emer- 

5  gency  response  actions  authorized  under  this  Act 

6  whenever  the  Secretary  determines  that  such  obli- 

7  gation  or  expenditure  is  necessary  to  protect  the 

8  public  health  or  welfare,  or  the  environment.  In 

9  any  such  case,  the  operation  and  maintenance  ac- 

10  count   concerned   shall   be   reimbursed   from   the 

1 1  transfer  account. 

12  (C)     Reprogramming. — Any     reprogram- 

13  ming  request  relating  to  environmental  restoration 

14  into  the  transfer  account  must  be  forwarded  to  the 

15  Senate   Armed   Services    Committee,    the   House 

16  Armed   Services   Committee,    the   Senate  Appro- 

17  priations   Committee  and  the  House  Appropria- 

18  tions  Committee  on  a  notification  basis.   The  re- 
Id  quest  for  reprogramming  will  be  considered  ap- 

20  proved  unless  action  to  the  contrary  is  taken  by 

21  any  one  of  those  committees  within  a  twenty -one- 

22  day  period  beginning  on  the  date  of  the  notifica- 

23  tion  is  received  by  those  committees  (or  after  each 

24  such  committee  has  approved  the  reprogramming 
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1  request,    if  the   committees   approved  the   request 

2  before  the  end  of  that  period). 

3  (5)  Amounts   recovered   under   subtitle 

4  A. — Amounts  recovered  under  section  107  for  response 

5  actions  of  the  Secretary  shall  be  credited  to  the  transfer 

6  account  (if  appropriated  by  Congress  for  that  purpose). 

7  (f)     Military     construction     for     response 

8  action. — 

9  (1)  Authority. — Subject  to  subsection  (b),  the 

10  Secretary    may    carry    out    a    military    construction 

11  project  not  otherwise  authorized  by  law  if  necessary  to 

12  carry  out  a  response  action  under  this  Act. 

13  (2)  Congressional  notice-and-wait. — 

14  (A)  Notice  to  congress. — When  a  deci- 

15  sion  is  made  to  carry  out  a  military  construction 

16  project    under   this    section,    the    Secretary   shall 

17  submit  a  report  in  writing  to  the  appropriate  com- 

18  mittees  of  Congress  on  that  decision.  Each  such 

19  report  shall  include  the  following: 

20  (i)  The  justification  for  the  project  and 

21  the  current  estimate  of  the  cost  of  the  project. 

22  (ii)    The  justification  for  carrying  out 

23  the  project  under  this  section. 

24  (Hi)  A  statement  of  the  source  of  the 

25  funds  to  be  used  to  carry  out  the  project. 
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1  (B)  Oversight  period. — The  project  may 

2  then   he   carried  out   only   after  the   end  of  the 

3  twenty -one-day  period  beginning  on  the  date  of 

4  the  notification  is  received  by  those  committees  (or 

5  after    each    such    committee    has    approved    the 

6  project,    if  the   committees   approved   the  project 

7  before  the  end  of  that  period). 

8  REPORT  TO  CONGRESS  BY  ADMINISTRATOR  OF  THE  ENVI- 

9  RONMENTAL  PROTECTION  AGENCY  AND   THE  ATTOR- 

10  NEY  GENERAL 

11  Sec.  163.  Section  301  of  the  Comprehensive  Environ- 

12  mental    Response,    Compensation,    and    Liability    Act    is 

13  amended  by  adding  the  following  new*mibsections: 

14  "(        )  The  Administrator  of  the  Environmental  Pro- 
lb  tection  Agency  and  the  Attorney   General  shall  submit  to 

16  Congress  annually  on  the  first  day  of  January  a  report  in- 

17  eluding: 

18  "(1)  the  rules,  guidelines,  criteria  and  procedures 

19  used  to  determine  which  potentially  responsible  parties 

20  to  include  as  defendants  in  a  judicial  or  administrative 

21  enforcement  action  under  this  Act; 

22  "(2)  the  rules,  guidelines,  criteria,  and  procedures 

23  used  to  develop  facts  and  information  regarding  poten- 

24  tially  responsible  parties  at  priority  sites  and  to  pro- 

25  vide  such  information  to  potentially  responsible  parties 

26  in  order  to  assist  the  settlement  process; 


1473 


163 

1  "(3)  the  rules,  guidelines,  criteria  and  procedures 

2  used  to  determine  whether,  to  what  extent,  and  on  what 

3  basis  to  use  Fund  resources  for  removal  or  remedial 

4  actions  in  connection  with  a  settlement  or  voluntary 

5  cleanup. ". 

6  HAZARDOUS  MATERIALS  TRANSPORTATION 

7  Sec.  164.   (a)  Section  306(a)  of  the  Comprehensive 

8  Environmental  Response,  Compensation,  and  Liability  Act 

9  of  1980  is  amended  by  striking  "within  ninety  days  after  the 

10  date  of  enactment  of  this  Act "  in  the  first  sentence  and  insert- 

11  ing  in  lieu  thereof  "by  June  1,  1986, ";  and  by  inserting  the 

12  words  "and  regulate"  before  the  words  "as  a  hazardous  mate- 

13  rial". 

14  "(b)  Section  306(b)  of  the  Comprehensive  Environmen- 

15  tal  Response,  Compensation,  and  Liability  Act  of  1980  is 

16  amended  by   inserting   the   words    "and   regulation"  after 

17  "prior  to  the  effective  date  of  the  listing". 

is  TITLE   II— AMENDMENTS    OF    THE 

19  INTERNAL  REVENUE   CODE   OF 

20  1954 

2 1  SEC.  201.  SHORT  TITLE;  AMENDMENT  OF  1954  CODE. 

22  (a)  Short  Title. — This  title  may  be  cited  as  the  "Su- 

23  perfund  Revenue  Act  of  1985". 

24  (b)  Amendment  of  1954  Code. — Except  as  otherwise 

25  expressly  provided,  whenever  in  this  title  an  amendment  or 

26  repeal  is  expressed  in  terms  of  an  amendment  to,  or  repeal  of, 
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1  a  section  or  other  provision,  the  reference  shall  he  considered 

2  to  be  made  to  a  section  or  other  provision  of  the  Internal 

3  Revenue  Code  of  1954. 

4  SEC.  202.  5- YEAR  EXTENSION  OF  TAX  ON  PETROLEUM  AND  CER- 

5  TAIN  CHEMICALS;  CERTAIN  EXEMPTIONS. 

6  (a)  5-Year  Extension;  Termination  if  Funds 

7  Unspent  or  $7,500,000,000  Collected.— 

8  (1)  In  general. — Subsection  (d)  of  section  4611 

9  (relating  to  termination)  is  amended  to  read  as  follows: 

10  "(d)  Termination. — 

11  "(1)  In  general. — Except  as  otherwise  provided 

12  in  this  section,  the  tax  imposed  by  this  subsection  shall 

13  not  apply  after  September  30,  1990. 

14  "(2)    NO     TAX    IF    UNOBLIGATED    BALANCE    IN 

15  FUND  IS  MORE  THAN  CERTAIN  AMOUNT. — //,  071  Sep- 

16  tember  30,  1988,  or  September  30,  1989— 

17  "(A)  the  unobligated  balance  in  the  Hazard- 

18  ous  Substance  Superfund  exceeds  $2,225,000,000 

19  or  $3, 000, 000, 000,  and 

20  "(B)  the  Secretary,   after  consultation  with 

21  the  Administrator  of  the  Environmental  Protec- 

22  tion   Agency,    determines    that   such   unobligated 

23  balance       will       exceed       $2,225,000,000       or 

24  $3,000,000,000  on  September  30,  1989,  or  Sep- 

25  tember  30,   1990,   respectively,   if  no  tax  is  im- 
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1  posed  under  section  4001,  4611,  or  4661  during 

2  calendar  year  1989  or  1990,  respectively, 

3  then  no  tax  shall  be  imposed  under  this  section  during 

4  calendar  year  1989  or  1990,  as  the  case  may  be. 

5  "(3)  NO  TAX  IF  AMOUNTS  COLLECTED  EXCEED 

6  $7,500,000,000. — 

7  "(A)    Estimates    by    Secretary. — The 

8  Secretary  as  of  the  close  of  each  calendar  quarter 

9  (and  at  such  other  times  as  the  Secretary  deter- 

10  mines  appropriate)  shall  make  an  estimate  of — 

11  "(i)  the  amount  of  taxes  which  will  be 

12  collected   under   sections    4001,    4611,    and 

13  4661  and  credited  to  the  Hazardous   Sub- 

14  stance  Superfund,  and 

15  u(ii)  the  amount  of  interest  which  will 

16  be    credited    to    such    Fund    under    section 

17  9602(b)(3), 

18  during  the  period  beginning  October  1,  1985,  and 

19  ending  September  30,  1990. 

20  "(B)  Termination  if  $7,500,000,000  cred- 

21  ited  BEFORE  SEPTEMBER  30,  1990. — //  the  Sec- 

22  retary    estimates    under   subparagraph    (A)    that 

23  more  than  $7,500,000,000  will  be  credited  to  the 

24  Fund  before  September  30,  1990,  no  tax  shall  be 

25  imposed  under  this  section  after  the  date  on  which 
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1  the  Secretary  estimates  $7,500,000,000  will  be  so 

2  credited  to  the  Fund. 

3  "(4)    Procedures    for    termination. — The 

4  Secretary  shall  by  regulation  provide  procedures  for 

5  the  termination  under  paragraph  (2)  or  (3)  of  the  tax 

6  under  this  section  and  section  4661.  " 

7  (2)  Conforming  amendment. — Section  303  of 

8  the  Comprehensive  Environmental  Response,  Compen- 

9  sation,  and  Liability  Act  of  1980  (relating  to  expira- 

10  tion  of  revenue  provisions)  is  repealed. 

11  (b)  Exemption  for  Exports  of  Taxable  Chemi- 

12  cals. — 

13  (1)  In  general. — Section  4662  (relating  to  defi- 
le nitions  and  special  rules)  is  amended  by  redesignating 

15  subsection  (e)  as  subsection  (f)  and  by  inserting  after 

16  subsection  (d)  the  following  new  subsection: 

17  "(e)  Exemption  for  Exports  of  Taxable  Chemi- 

18  cals. — 

19  "(1)  Tax-free  sales. — 

20  "(A)   In  general. — No  tax  shall  be  im- 

21  posed  under  section  4661  on  the  sale  by  the  man- 

22  ufacturer  or  producer  of  any  taxable  chemical  for 

23  export,  or  for  resale  by  the  purchaser  to  a  second 

24  purchaser  for  export. 
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1  "(B)    Proof   of   export   required. — 

2  Rules  similar  to  the  rules  of  section  4221(b)  shall 

3  appty  for  purposes  of  subparagraph  (A). 

4  "(2)  Credit  or  refund  where  tax  paid. — 

5  "(A)  In  general. — Except  as  provided  in 

6  subparagraph  (B),  if — 

7  "(i)  a  tax  under  section  4661  was  paid 

8  with  respect  to  any  taxable  chemical,  and 

9  "(ii)   such   chemical   was   exported   by 

10  any  person, 

11  credit  or  refund   (without  interest)   of  such   tax 

12  shall  be  allowed  or  made  to  the  person  who  paid 

13  such  tax. 

14  "(B)    Condition    to    allowance.— No 

15  credit  or  refund  shall  be  allowed  or  made  under 

16  subparagraph  (A)  unless  the  person  who  paid  the 

17  tax  establishes  that  such  person — 

18  "(i)  has  repaid  or  agreed  to  repay  the 

19  amount  of  the  tax  to  the  person  who  exported 

20  the  taxable  chemical,  or 

21  "(ii)  has  obtained  the  written  consent  of 

22  such  exporter  to  the  allowance  of  the  credit  or 

23  the  making  of  the  refund. 
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1  "(3)  Regulations. — The  Secretary  shall  pre- 

2  scribe  such  regulations  as  may  be  necessary  to  carry 

3  out  the  purposes  of  this  subsection. ". 

4  (2)  Refund  or  credit. — Paragraph  (1)  of  sec- 

5  Hon  4662(d)  (relating  to  refund  or  credit  for  certain 

6  uses)  is  amended — 

7  (A)  by  striking  out   "the  sale  of  which  by 

8  such  person  would  be  taxable  under  such  section " 

9  in  subparagraph  (B)  and  inserting  in  lieu  thereof 

10  llwhich  is  a  taxable  chemical",  and 

11  (B)  by  striking  out  "imposed  by  such  section 

12  on  the  other  substance  manufactured  or  produced" 

13  in  the  last  sentence  and  inserting  in  lieu  thereof 

14  "imposed  by  such  section  on  the  other  substance 

15  manufactured  or  produced  (or  which  would  have 

16  been  imposed  by  such  section  on  such  other  sub- 

17  stance  but  for  subsection  (e)  of  this  section)". 

18  (c)  Exemption  for  Certain  Recycled  Chemi- 

19  cals. — 

20  (1)  In  general. — Section  4662(b)  (relating  to 

21  exceptions   and   other  special   rules)   is   amended   by 

22  adding  at  the  end  thereof  the  following  new  paragraph: 

23  "(7)    Recycled    chromium,     cobalt,    and 

24  nickel. — 
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1  "(A)   In  general. — No  tax  shall  be  im- 

2  posed  under  section  4661(a)  on  any  chromium, 

3  cobalt,   or  nickel  which  is  diverted  or  recovered 

4  from  any  solid  waste  as  part  of  a  recycling  proc- 

5  ess  (and  not  as  part  of  the  original  manufacturing 

6  or  production  process). 

7  "(B)    Exception    for    imports.— This 

8  paragraph  shall  not  apply  to  the  sale  of  any  chro- 

9  mium,  cobalt,  or  nickel  which  is  diverted  or  recov- 

10  ered  outside  the  United  States  and  then  imported 

11  into  the  United  States. 

12  "(C)  Certain  persons  not  eligible. — 

13  "(i)    In    general. — This    paragraph 

14  shall  not  apply  to  any  taxpayer  during  any 

15  period  during  which  the  taxpayer  is  a  poten- 

16  tially  responsible  party  for  a  site  which  is 

17  listed  on  the  National  Priorities  List  pub- 
is lished    by    the    Environmental    Protection 

19  Agency  under  section  105  of  the  Comprehen- 

20  sive    Environmental    Response,    Compensa- 

21  tion,  and  Liability  Act  of  1980,  except  that 

22  such  period  shall  not  begin  until  the  Admin- 

23  istrator    of    the    Environmental    Protection 

24  Agency  notifies  the  taxpayer  that  the  taxpay- 

25  er  is  such  a  party. 
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1  "(ii)  Exception  where  taxpayer 

2  is  IN  compliance. — Clause   (i)  shall  not 

3  wpply  to  any  portion  of  the  period  during 

4  which  the  taxpayer  is  in  compliance  with 

5  each    order,     decree,     or    judgment    issued 

6  against  the  taxpayer  with  respect  to  the  site 

7  in  any  action  or  proceeding  under  the  Com- 

8  prehensive   Environmental  Response,    Com- 
fy pensation,   and  Liability  Act  of  1980,    the 

10  Solid  Waste  Disposal  Act,  or  both. 

11  "(D)  Solid  waste. — For  purposes  of  this 

12  paragraph,  the  term  'solid  waste'  has  the  meaning 

13  given  such   term  by  section   1004  of  the   Solid 

14  Waste  Disposal  Act,  except  that  such  term  shall 

15  not  include  any  byproduct,    coproduct,    or  other 

16  waste  from  any  process  of  smelting,  refining,  or 

17  otherwise  extracting  any  metal. ". 

18  (2)  Credit  or  refund. — Paragraph  (1)  of  sec- 

19  tion   4662(d),    as   amended   by   subsection    (b)(2),    is 

20  amended  by  inserting  "(b)(7)  or"  before  "(e)"  in  the 

21  last  sentence  thereof. 

22  (d)    Tax   Exemption   for   Animal    Feed    Sub- 

23  stances. — 

24  (1)  In  general. — Subsection  (b)  of  section  4662 

25  (relating  to  definitions  and  special  rules  with  respect  to 
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1  the  tax  on  certain  chemicals),  as  amended  by  subsec- 

2  Hon  (c)(1),  is  amended  by  adding  at  the  end  thereof  the 

3  following  paragraph: 

4  "(8)  Substances  used  in  the  production 

5  of  animal  feed. — 

6  "(A)  In  general. — In  the  case  of  nitric 

7  acid,  sulfuric  acid,  ammonia,  or  methane  used  to 

8  produce  ammonia,   which  is  a  qualified  animal 

9  feed  substance,  no  tax  shall  be  imposed  under  sec- 

10  Hon  4661(a). 

11  "(B)     Qualified    animal    feed    sub- 

12  STANCE. — For  purposes  of  this  section,  the  term 

13  'qualified  animal  feed  substance'  means  any  sub- 

14  stance — 

15  "(i)  used  in  a  qualified  animal  feed  use 

16  by  the  manufacturer,  producer  or  importer, 

17  "(ii)  sold  for  use  by  any  purchaser  in  a 

18  qualified  animal  feed  use,  or 

19  "(Hi)  sold  for  resale  by  any  purchaser 

20  for  use,  or  resale  for  ultimate  use,  in  a  quali- 

21  fied  animal  feed  use. 

22  "(C)  Qualified  animal  feed  use.— The 

23  term  'qualified  animal  feed  use '  means  any  use  in 

24  the  manufacture  or  production  of  animal  feed  or 


1482 


172 

1  animal  feed  supplements,  or  of  ingredients  used  in 

2  animal  feed  or  animal  feed  supplements. 

3  "(D)  Taxation  of  nonqualified  sale 

4  OR  USE. — For  purposes  of  section  4661(a),  if  no 

5  tax  vms  imposed  by  such  section  on  the  sale  or 

6  use  of  any  chemical  by  reason  of  subparagraph 

7  (A),  the  first  person  who  sells  or  uses  such  chemi- 

8  cal  other  than  in  a  sale  or  use  described  in  sub- 

9  paragraph  (A)  shall  be  treated  as  the  manufactur- 

10  er  of  such  chemical.  ". 

11  (2)  Refund  or  credit  for  substances  used 

12  IN  THE  PRODUCTION  OF  ANIMAL  FEED. — Subsection 

13  (d)  of  section  4662  (relating  to  refunds  and  credits 

14  with  respect  to  the  tax  on  certain  chemicals)  is  amend- 

15  ed  by  adding  at  the  end  thereof  the  following  new  para- 

16  graph: 

17  "(4)    Use   in  the   production   of  animal 

18  feed. — Under  regulations  prescribed  by   the   Secre- 

19  tary,  if — 

20  "(A)  a  tax  under  section  4661  was  paid  with 

21  respect  to  nitric  acid,  sulfuric  acid,  ammonia,  or 

22  methane  used  to  produce  ammonia,  without  regard 

23  to  subsection  (b)(8),  and 

24  "(B)  any  person  uses  such  substance  as  a 

25  qualified  animal  feed  substance, 
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1  then  an  amount  equal  to  the  excess  of  the  tax  so  paid 

2  over   the    tax   determined   with    regard   to   subsection 

3  (b)(8)  shall  be  allowed  as  a  credit  or  refund  (without 

4  interest)  to  such  person  in  the  same  manner  as  if  it 

5  were  an  overpayment  of  tax  imposed  by  this  section. ". 

6  (e)    Certain   Exchanges    by    Taxpayers    Not 

7  Treated  as  Sales. — Subsection  (c)  of  section  4662  (relat- 

8  ing  to  use  by  manufacturers)  is  amended  to  read  as  follows: 

9  "(c)  Use  and  Certain  Exchanges  by  Manufac- 

10  turer,  Etc. — 

11  "(1)  Use  treated  as  sale. — Except  as  provid- 

12  ed  in  subsection  (b)f  if  any  person  manufactures,  pro- 

13  duces,  or  imports  any  taxable  chemical  and  uses  such 

14  chemical,  then  such  person  shall  be  liable  for  tax  under 

15  section  4661  in  the  same  manner  as  if  such  chemical 

16  were  sold  by  such  person. 

17  "(2)    Special    rules    for    inventory   ex- 

18  CHANGES. — 

19  "(A)  In  general. — Except  as  provided  in 

20  this  paragraph,  in  any  case  in  which  a  manufac- 

21  turer,  producer,  or  importer  of  a  taxable  chemical 

22  exchanges  such  chemical  as  part  of  an  inventory 

23  exchange  with  another  person — 

24  "(i)  such  exchange  shall  not  be  treated 

25  as  a  sale,  and 
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1  "(ii)  such  other  person  shall,  for  pur- 

2  poses  of  section  4661,  be  treated  as  the  man- 

3  ufacturer,    producer,    or    importer    of   such 

4  chemical. 

5  "(B)  Exception  for  exchanges  where 

6  recipient  not  taxable. — Subparagraph    (A) 

7  shall  not  apply  to  any  inventory  exchange  if  the 

8  person  receiving  the  taxable  chemical  would  not  be 

9  subject  to  tax  on  the  sale  of  such  chemical  (other 

10  than  by  reason  of  subsection  (b)). 

11  "(C)  Registration  requirement. — Sub- 

12  paragraph  (A)  shall  not  apply  to  any  inventory 

13  exchange  unless — 

14  "(i)  both  parties  are  registered  with  the 

15  Secretary   as   manufacturers,   producers,    or 

16  importers  of  taxable  chemicals,  and 

17  "(ii)   the  person   receiving   the   taxable 

18  chemical  has,  at  such  time  as  the  Secretary 

19  may   prescribe,    notified    the    manufacturer, 

20  producer,  or  importer  of  such  person's  regis- 

21  tration  number  and  the  internal  revenue  dis- 

22  trict  in  which  such  person  is  registered. 

23  "(D)    Inventory   exchange. — For  pur- 

24  poses  of  this  paragraph,   the  term   'inventory  ex- 

25  change '  means  an  exchange  in  which  a  person  ex- 
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1  changes  property   which,    in   the   hands   of  such 

2  person,  is  property  described  in  section  1221(1) 

3  for  property  of  another  person   which,    in   such 

4  other  person's  hands,  is  so  described.  " 

5  (f)  Effective  Date. — 

6  (1)  In  general. — Except  as  provided  in  para- 

7  graph  (2),  the  amendments  made  by  this  section  shall 

8  take  effect  on  October  1,  1985. 

9  (2)  Inventory  exchanges. — 

10  (A)  In  general. — Except  as  provided  in 

11  subparagraphs  (B)  and  (C),  the  amendment  made 

12  by  subsection  (e)  shall  apply  as  if  included  in  the 

13  amendments  made  by  section  211  of  the  Hazard- 

14  ous  Substance  Response  Revenue  Act  of  1980. 

15  (B)  Exception  where  manufacturer 

16  paid   TAX. — In   the   case   of  any   inventory  ex- 

17  change  before  January  1,  1986,  the  amendment 

18  '  made  by  subsection  (e)  shall  not  apply  if  the  man- 
Id  ufacturer,  producer,  or  importer  treated  such  ex- 

20  change  as  a  sale  for  purposes  of  section  4661  of 

21  the  Internal  Revenue  Code  of  1954  and  paid  the 

22  tax  imposed  by  such  section. 

23  (C)  Registration  requirements. — Sec- 

24  tion  4662(c)(2)(C)  of  such   Code  (as  added  by 
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1  subsection    (e))   shall  apply   to   exchanges   made 

2  after  December  31,  1985. 

3  SEC.  203.  IMPOSITION  OF  SUPERFUND  EXCISE  TAX. 

4  (a)  In  General. — Subtitle  D  (relating  to  miscellane- 

5  ous  excise  taxes)  is  amended  by  inserting  before  chapter  31 

6  the  following  new  chapter: 

7  "CHAPTER  30— SUPERFUND  EXCISE  TAX 

"Subchapter  A.  Imposition  of  tax. 

"Subchapter  B.  Taxable  transaction. 

"Subchapter  C.  Taxable  amount;  exempt  transactions;  credit 

against  tax. 
"Subchapter  D.  Administration. 
"Subchapter  E.  Definitions;  special  rules. 

8  "Subchapter  A—Imposition  of  Tax 

"Sec.  4001.  Imposition  of  tax. 
"Sec.  4002.  Termination. 

9  "SEC.  4001.  IMPOSITION  OF  TAX. 

10  "(a)  General  Rule. — A  tax  is  hereby  imposed  on 

1 1  each  taxable  transaction. 

12  "(b).  Amount  of  Tax. — Except  as  otherwise  provided 

13  in  this  chapter,  the  amount  of  the  tax  shall  be  .08  percent  of 

14  the  taxable  amount. 

15  "SEC.  4002.  TERMINATION. 

16  "(a)  In  General. — No  tax  shall  be  imposed  under 

17  this  section  after  December  31,  1990. 

18  "(b)  No  Tax  if  Funds  Unspent  or  $7,500,000,000 

19  Collected. — No  tax  shall  be  imposed  under  subsection  (a) 

20  during  any  period  during  which  no  tax  is  imposed  under 

21  section  4611(a)  by  reason  of  paragraph  (2)  or  (3)  of  section 
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1  4611(d),  except  that  section  4611(d)(3)  shall,  for  purposes  of 

2  this  subsection,   he  applied  by  substituting   'December  31, 

3  1990'  for  'September  30,  1990'  each  place  it  appears. 

4  "(c)  Procedures  for  Termination. — 

5  "(1)  Proration  over  taxable  period. — In 

6  the  case  of  any  taxable  period  which  begins  before  and 

7  ends  after  the  dale  of  any  termination  under  this  sec- 

8  tion,  the  tax  imposed  by  section  4001  (and  the  credit 

9  allowable  under  section  4013)  for  such  taxable  period 

10  shall  be  equal  to  an  amount  which  bears  the  same  ratio 

11  to  the  amount  of  such  tax  (and  credit)  for  such  taxable 

12  period  (determined  without  regard  to  the  termination) 

13  as— 

14  "(A)   the  number  of  days   in  such   taxable 

15  period  up  to  and  including  the  date  of  termina- 
ls tion,  bears  to 

17  "(B)   the  number  of  days   in  such   taxable 

18  period. 

19  "(2)  Other  procedures.— The  Secretary  shall 

20  by  regulation  provide  such  procedures  for  a  termination 

21  under  this  section  as  the  Secretary  determines  neces- 

22  sary. 

23  "Subchapter  B — Taxable  Transaction 

"Sec.   4003.    Taxable  transaction. 
"Sec.   4004.    Taxable  person. 
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1  "SEC.  4003.  TAXABLE  TRANSACTION. 

2  "(a)  In  General. — For  purposes  of  this  chapter,  the 

3  term  'taxable  transaction '  means — 

4  "(1)  the  sale  or  leasing  of  tangible  personal  prop- 

5  erty  in  the  United  States  by  a  taxable  person  in  con- 

6  nection  with  a  trade  or  business,  or 

7  "(2)  the  importing  of  tangible  personal  property 

8  into  the  customs  territory  of  the  United  States  by  a 

9  taxable  person. 

10  "(b)  Exempt  Transactions. — For  exempt  transac- 

1 1  tions,  see  section  4012. 

12  "SEC.  4004.  TAXABLE  PERSON. 

13  "Except  as  otherwise  provided  in  this  chapter,  for  pur- 

14  poses  of  this  chapter,  the  term  'taxable  person '  means — 

15  "(1)  in  the  case  of  a  taxable  transaction  described 

16  in  paragraph  (1)  of  section  4003(a) — 

17  "(A)  the  manufacturer  of  the  tangible  person- 

18  al  property,  or 

19  "(B)  any  person  who  included  the  costs  of 

20  the  tangible  personal  property  in  such  person's 

21  qualified  inventory  costs,  and 

22  "(2)  in  the  case  of  a  taxable  transaction  described 

23  in  paragraph  (2)  of  section  4003(a),  the  importer  of  the 

24  tangible  personal  property. 
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1  "Subchapter  C — Taxable  Amount;  Exempt 

2  Transactions;  Credit  Against  Tax 

"Sec.   4011.    Taxable  amount. 

"Sec.  4012.   Exempt  transactions. 

"Sec.   4013.   Credit  against  tax  on  sales  and  leases. 

3  "SEC.  4011.  TAXABLE  AMOUNT. 

4  "(a)  Sale. — For  purposes  of  this  chapter,  the  taxable 

5  amount  for  any  sale  shall  be  the  price  (in  money  or  fair 

6  market  value  of  other  consideration)  charged  the  purchaser  of 

7  the  property  by  the  seller  thereof — 

8  "(1)  including  items  payable  to  the  seller  with  re- 

9  spect  to  such  transaction,  but 

10  "(2)  excluding  the  tax  imposed  by  section  4001 

11  with  respect  to  such  transaction. 

12  "(b)  Imports. — For  purposes  of  this  chapter,  the  tax- 

13  able  amount  in  the  case  of  any  import  shall  be — 

14  "(1)  the  customs  value  plus  customs  duties  and 

15  any  other  duties  which  may  be  imposed,  or 

16  "(2)  if  there  is  no  such  customs  value,   the  fair 

17  market  value  (determined  as  if  the  importer  had  sold 

18  the  property). 

19  "(c)  Leases. — For  purposes  of  this  chapter,  the  taxable 

20  amount  in  the  case  of  any  lease  shall  be  the  gross  payments 

21  under  the  lease. 

22  "(d)  Containers,  Packing  and  Transportation 

23  Charges;  Constructive  Sales  Price. — Under  regula- 

24  tions,  rules  similar  to  the  rules  of  subsections  (a)  and  (b)  of 
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1  section  4216  (relating  to  containers,  packing  and  transporta- 

2  Hon  charges,  etc.,  and  constructive  sales  price)  shall  apply  in 

3  computing  the  taxable  amount. 

4  "(e)  Special  Rule  Where  Sale  or  Lease  Pay- 

5  ments  Received  in  More  Than  1  Taxable  Period. — 

6  "(1)  Sales. — In  the  case  of  a  sale  where  the 

7  consideration  is  received  by  the  seller  in  more  than  1 

8  taxable  period,  the  taxable  amount  for  each  such  tax- 

9  able  period  shall  include  that  portion  of  the  taxable 

10  amount  which  is  includible  in  the  gross  income  of  the 

11  taxable  person  for  purposes  of  chapter  1  for  taxable 

12  years  ending  with  or  within  such  taxable  period  (or 

13  would  be  so  includible  if  it  were  not  excludable  from 

14  gross  income). 

15  "(2)  Leases. — In  the  case  of  a  lease  with  a  term 

16  which  includes  more  than  1  taxable  period,  the  taxable 

17  amount  for  each  such  taxable  period  shall  include  the 

18  gross  lease  payments  received  by  the  taxable  person 

19  during  such  taxable  period. 

20  "SEC.  4012.  EXEMPT  TRANSACTIONS. 

21  "(a)  Imports  of  $10,000  or  Less. — No  tax  shall  be 

22  imposed  under  section  4001  on  any  tangible  personal  proper- 

23  ty  imported  into  the  customs  territory  of  the  United  States  as 

24  part  of  a  shipment  (within  the  meaning  of  section  498(1)  of 


•HR  2005  OPS 


1491 


181 

1  the  Tariff  Act  of  1930;  19  U.S.C.  1498(1))  the  aggregate 

2  taxable  amount  of  which  is  $10,000  or  less. 

3  "(b)  Exports. — Under  regulations,  no  tax  shall  be  im- 

4  posed  under  section  4001  on  the  sale  of  any  property  which  is 

5  to  be  exported  outside  the  United  States. 

6  "(c)  Governmental  Entities  and  Exempt  Orga- 

7  nizations     Exempt    From     Tax     on     Sales    and 

8  Leases. — 

9  "(1)  Governmental  entities. — No  tax  shall 

10  be  imposed  under  section  4001  on  the  sale  or  leasing  of 

11  any  tangible  personal  property  by  the   United  States, 

12  any  State  or  political  subdivision,  the  District  of  Co- 

13  lumbia,  a  Commonwealth  or  possession  of  the  United 

14  States,  or  any  agency  or  instrumentality  of  any  of  the 

15  foregoing. 

16  "(2)  Exempt  organizations. — No  tax  shall  be 

17  imposed  under  section  4001    m  the  sale  or  leasing  of 

18  any   taxgible  personal  property   by  any   organization 

19  which   is   exempt  from   taxation    v.nder  chapter   1   by 

20  reason  of  section  501(a),  unless  the  taxable  transaction 

21  is  part  of  an  unrelated  trade  or  business  (within  the 

22  meaning  of  section  513). 

23  "SEC.  4013.  CREDIT  A  GAINST  TAX  ON  SALES  AND  LEASES. 

24  "(a)  General  Rule. — There  shall  be  allowed  as  a 

25  credit  against  the  tax  imposed  by  section  4001  for  any  tax- 
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1  able  period  on  taxable  transactions  described  in  paragraph 

2  (1)  of  section  4003(a)  an  amount  equal  to  the  greater  of — 

3  "(1)  .08  percent  of  the  qualified  inventory  costs  of 

4  the  taxable  person  for  the  taxable  period,  or 

5  "(2)  the  amount  of  the  tax  imposed  by  section 

6  4001  on  such  taxable  transactions,  to  the  extent  such 

7  amount  does  not  exceed  $4,000. 

8  "(b)  Limitation  Based  on  Tax  Liability;  Carry- 

9  forward  of  excess  credit. — 

10  "(1)  Limitation  based  on  amount  of  tax. — 

11  The  amount  of  the  credit  allowed  by  subsection  (a)  for 

12  any  taxable  period  shall  not  exceed  the  liability  for  tax 

13  imposed  by  section  4001  for  such  period. 

14  "(2)  Carryforward  of  excess  credit. — // 

15  the  credit  allowable  under  subsection  (a)  for  any  tax- 

16  able  period  exceeds  the  limitation  imposed  by  para- 

17  graph  (1),  such  credit  shall  be  carried  to  the  succeeding 

18  taxable  period  and  added  to  the  credit  allowable  under 

19  subsection  (a)  for  such  succeeding  taxable  period. 

20  "(c)  Qualified  Inventory  Costs. — For  purposes  of 

21  this  chapter — 

22  "(1)  In  general. — Except  as  provided  in  para- 

23  graph  (2),  the  term  'qualified  inventory  costs'  means, 

24  with  respect  to  any  taxable  period,  the  costs  of  tangible 

25  personal  property  which — 
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1  "(A)  are  allocable  to  the  inventory  of  a  man- 

2  ufacturer  under  the  full  absorption  method  of  ac- 

3  counting  under  section  471,  and 

4  "(B)   are  paid  or  incurred  by   the   taxable 

5  person  during  such  taxable  period. 

6  "(2)  Special  rules. — For  purposes  of  this  sub- 

7  section — 

8  "(A)  Expensing  rather  than  depre- 

9  CIATION  OR  AMORTIZATION. — The  qualified  in- 

10  ventory  costs  of  any   taxpayer  for  any  taxable 

11  period  shall,  in  lieu  of  any  allowance  for  depre- 

12  ciation  or  amortization,  include  any  amount  paid 

13  or  incurred  during  such  taxable  period  for  tangi- 

14  ble  personal  property  acquired  or  leased  incident 

15  to,  and  necessary  for,  production  or  manufactur- 

16  ing  operations  or  processes. 

17  "(B)  Taxpayers  using  methods  of  ac- 

18  counting  other  than  the  full  absorption 

19  method. — In  the  case  of  a  taxable  person  using 

20  a  method  of  accounting  other  than  the  full  absorp- 

21  tion  method  used  in  determining  the  inventory  of 

22  a  manufacturer  under  section  471,  the  qualified 

23  inventory  costs  of  such  person  shall,   except  as 

24  provided  in  regulations,  include  only  those  costs 
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1  included    in    the    inventory    of   a    manufacturer 

2  under  such  full  absorption  method. 

3  "(C)     Property    manufactured     for 

4  LEASE    BY    MANUFACTURER. — For    purposes    of 

5  computing  qualified  inventory  costs,  any  tangible 

6  personal  property  which  is  manufactured  for  lease 

7  by  the  manufacturer  shall  be  treated  in  the  same 

8  manner  as  property  which  is  manufactured  for 

9  sale  by  the  manufacturer. 

10  "(d)    Special    Rule    for    Taxpayers    Under 

11  Common  Control. — 

12  "(1)  In  general. — All  persons  which  are — 

13  "(A)  members  of  the  same  controlled  group  of 

14  corporations     (within    the    meaning    of    section 

15  52(a)),  or 

16  "(B)    under    common    control    (within    the 

17  meaning  of  section  52(b)), 

18  shall  be  treated  as  1  person  for  purposes  of  applying 

19  the  $4,000  amount  under  subsection  (a)(2). 

20  "(2)    Allocation    of    $4,000.— The    $4,000 

21  amount    under   subsection    (a)(2)    shall   be    allocated 

22  among  persons   described  in  paragraph    (1)   in   such 

23  manner  as  the  Secretary  may  prescribe  by  regulations. 

24  "Subchapter  D — Administration 

"Sec.  4021.  Liability  for  tax. 

"Sec.  4022.  Return  requirement;  taxable  period;  depositary  require- 
ments. 
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"Sec.  4023.  Regulations. 

1  "SEC.  4021.  LIABILITY  FOR  TAX. 

2  "The  taxable  person  shall  be  liable  for  the  tax  imposed 

3  by  section  4001. 

4  "SEC.  4022.  RETURN  REQUIREMENT;  TAXABLE  PERIOD;  DEPOSI- 

5  TARY  REQUIREMENTS. 

6  "(a)  Return  Requirement. —  * 

7  "(1)  In  general. — Except  as  provided  in  this 

8  subsection,  each  taxable  person  shall  file  a  return  of 

9  the  tax  imposed  by  section  4001  for  any  taxable  period 

10  not  later  than — 

11  "(A)  the  due  date  (including  extensions)  for 

12  filing  the  taxpayer's  return  of  tax  under  chapter 

13  1,  or 

14  "(B)  if  there  is  no  return  of  tax  under  chap- 
lb  ter  1,  the  due  date  (including  extensions)  under 

16  chapter  1  for  a  taxable  year  which  is  the  calendar 

17  year. 

18  "(2)  Exception  for  sales  or  leases  of 

19  $5,000,000  OR  LESS. — A  taxable  person  shall  not  be  re- 

20  quired  to  file  a  return  for  any  taxable  period  for  tax- 

21  able  transactions  described  in  paragraph  (1)  of  section 

22  4003(a)  if  the  aggregate  taxable  amount  for  such  trans- 

23  actions  is  $5,000,000  or  less. 
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1  "(3)  Other  exceptions. — The  Secretary  may 

2  by  regulation  exempt  any  taxable  person  from  the  re- 

3  quirement  of  paragraph  (1). 

4  "(b)  Taxable  Period. — For  purposes  of  this  chapter, 

5  the  term  'taxable  period '  means — 

6  "(1)  the  taxable  person's  taxable  year  for  purposes 

7  of  chapter  1,  or 

8  "(2)  if  there  is  no  taxable  year  for  purposes  of 

9  chapter  1,  the  calendar  year. 

1 0  '  l(c)  Depositar  y  Req  uirements.  — 

11  "(1)  In  general.^— In  the  case  of  any  person 

12  with  respect  to  whom  a  tax  is  imposed  under  section 

13  4001  for  any  taxable  period  on  any  taxable  transaction 

14  described  in  paragraph   (1)  of  section  4003(a),   such 

15  person  shall  make  quarterly  deposits  of  the  estimated 

16  amount  of  such  tax  for  the  succeeding  taxable  period. 

17  "(2)     Special     rule     for     ist     taxable 

18  period. — Notwithstanding  paragraph   (1),    a  deposit 

19  shall  be  required  for  the  first  taxable  period  of  any  tax- 

20  able  person  to  which  this  chapter  applies  if  the  gross 

21  receipts  of  such  person  during  the  first  taxable  year 

22  ending  before  such  taxable  period  from  the  sale  or  leas- 

23  ing  of  tangible  personal  property  manufactured  by  such 

24  person  exceed  $50,000,000. 
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1  "SEC.  4023.  REGULATIONS. 

2  "The  Secretary  shall  prescribe  such  regulations  as  may 

3  be  necessary  to  carry  out  the  purposes  of  this  chapter. 

4  "Subchapter  E— Definitions;  Special  Rules 

"Sec.  4031.  Definitions;  special  rules. 

5  "SEC.  4031.  DEFINITIONS;  SPECIAL  RULES. 

6  "(a)  Manufacturing. — For  purposes  of  this  chap- 

7  ter — 

8  "(1)  Production  included. — The  term  'manu- 

9  factoring'  includes  the  production  of  tangible  personal 

10  property,  including  raw  materials. 

11  "(2)  Certain  activities  not  included  in 

12  manufacturing. — The  term  'manufacturing' does  not 

13  include — 

14  "(A)  the  furnishing  of  services  incidental  to 

15  storage  or  transportation  of  property, 

16  "(B)  the  preparation  of  food  in  a  restaurant 

17  or  other  retail  food  establishment,  or 

18  "(C)  the  incidental  preparation  of  property 

19  by  a  retailer  or  wholesaler  (including  routine  as- 

20  semblage). 

21  "(b)  Manufacturer. — For  purposes  of  this  chapter, 

22  the  term   'manufacturer'  includes  any  producer  of  tangible 

23  personal  property  (including  raw  materials),  but  does  not  in- 

24  elude  any  person  conducting  an  activity  described  in  subsec- 

25  tion  (a)(2). 
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1  "(c)  Person. — For  purposes  of  this  chapter,  the  term 

2  'person '  includes  any  governmental  entity. 

3  "(d)  United  States. — For  purposes  of  this  chapter, 

4  the  term  'United  States',  when  used  in  a  geographical  sense, 

5  includes  a  Commonwealth  and  any  possession  of  the  United 

6  States. 

7  "(e)  Tangible  Personal  Property. — For  purposes 

8  of  this  chapter,  the  term  'tangible  personal  property '  does  not 

9  include   unprocessed  agricultural  products   or  unprocessed 

10  food  products. 

11  "(f)    Unprocessed  Agricultural   Products. — 

12  For  purposes  of  this  chapter,  the  term  'unprocessed  agricul- 

13  tural  product '  includes  timber  and  fish. 

14  "(g)     Customs     Territory    of    the     United 

15  States. — For  purposes  of  this  chapter,  the  term  'customs 

16  territory  of  the  United  States'  has  the  meaning  given  such 

17  term  by  headnote  2  of  the  General  Headnotes  and  Rules  of 

18  Interpretation  of  the  Tariff  Schedules  of  the  United  States 

19  (19  U.S.C.  1202). 

20  "(h)  Tax  on  Import  in  Addition  to  Duty. — The 

21  tax  imposed  by  section  4001  on  the  importing  of  any  tangible 

22  personal  property  shall  be  in  addition  to  any  duty  imposed  on 

23  such  importation. 

24  "(i)   Disposition  of  Revenues   From  Puerto 

25  Rico  and  the  Virgin  Islands. — The  provisions  of  sub- 
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1  sections  (a)(3)  and  (b)(3)  of  section  7652  and  any  similar 

2  provision  of  law  which  requires  an  internal  revenue  tax  col- 

3  lected  by  the  United  States  to  be  paid  to  a  Commonwealth  or 

4  possession  of  the  United  States  shall  not  apply  to  any  tax 

5  imposed  by  section  4001. 

6  "(j)  Special  Rule  for  Short  Taxable  Peri- 

7  ODS. — In  the  case  of  a  taxable  period  which  is  less  than  1 

8  calendar  year,    there  shall  be  substituted  for  the   $4,000 

9  amounts  in  subsections  (a)  and  (d)  of  section  4013  and  the 

10  $5,000,000  amount  in  section  4022(a)(2)  the  amount  which 

1 1  bears  the  same  ratio  to  such  amounts  as  the  number  of  days 

12  in  the  taxable  period  bears  to  365. 

13  "(k)  Sale  to  Include  Certain  Exchanges  and 

14  Transfers. — For  purposes  of  this  chapter,  except  as  pro- 

15  vided  in  regulations,  the  term  'sale'  includes  any  exchange  or 

16  transfer  other  than  a  gift  (within  the  meaning  of  section  102 

17  or  section  170).". 

18  (b)  Application  of  Certain  Penalties. — 

19  (1)  Failure  to  file  return  or  pay  tax. — 

20  Paragraph  (1)  of  section  6651(a)  (relating  to  addition 

21  to  tax)  is  amended  by  inserting  ''section  4022  (relating 

22  to   Superfund  excise  tax),"  before    "subchapter  A   of 

23  chapter  51". 
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1  (2)    Negligence   penalty.— Section    6653(a) 

2  (relating  to  negligence  or  intentional  disregard  of  rules 

3  and  regulations)  is  amended — 

4  (A)  by  inserting  "  by  chapter  30  (relating  to 

5  Superfund   excise   tax)/'  after    "subtitle   B"  in 

6  paragraph  (1)  thereof,  and 

7  (B)  by  striking  out  "Windfall  Profit"  in  the 

8  heading    thereof   and    inserting    in    lieu    thereof 

9  "Certain  Excise". 

10  (3)    Failure    to    make    deposits. — Section 

11  6656  (relating  to  failure  to  make  deposit  of  taxes  or 

12  overstatement  of  deposits)  is  amended  by  adding  at  the 

13  end  thereof  the  following  new  subsection: 

14  "(c)    Special    Rule    for    Superfund    Excise 

15  Tax. — For  purposes  of  subsection  (a),  in  the  case  of  the  tax 

16  imposed  by  section  4001,  the  tax  required  to  be  deposited 

17  shall  be  equal  to  the  lesser  of — 

18  "(1)   90  percent  of  the  tax  imposed  by  section 

19  4001  during  the  taxable  period  on  taxable  transactions 

20  described  in  paragraph  (1)  of  section  4003(a),  or 

21  "(2)  the  amount  of  such  tax  imposed  during  the 

22  preceding   taxable  period   (determined   on   an   annual 

23  basis). 

24  Paragraph  (2)  shall  not  apply  if  no  tax  was  imposed  during 

25  the  preceding  taxable  per'od.  ". 
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1  (c)  Clerical  Amendment. — The  table  of  chapters  for 

2  subtitle  D  is  amended  by  inserting  before  the  item  relating  to 

3  chapter  31  the  following  new  item: 

"Chapter  30.  Superfund  excise  tax. ". 

4  (d)  Effective  Dates. — 

5  (1)  In  general. — Except  as  provided  in  this 

6  subsection,  the  amendments  made  by  this  section  shall 

7  appty  with  respect  to  taxable  amounts  received  in  tax- 

8  able  periods  beginning  after  December  31,  1985. 

9  (2)  Special  rule  for  imports. — In  the  case 

10  of  imports,  the  amendments  made  by  this  section  shall 

11  apply   to  articles  entered,    or  withdrawn  from   ware- 

12  house,  for  consumption  after  December  31,  1985. 

13  (3)  Special  rule  for  taxable  period  in- 

14  cluding  JANUARY  l,  1985. — In  the  case  of  any  tax- 
lb  able  period  which  begins  before  January  1,  1985,  and 

16  ends  after  January  1,  1985,  the  tax  imposed  by  section 

17  4001  of  the  Internal  Revenue  Code  of  1954  (and  the 

18  credit  allowable  under  section  4013  of  such  Code)  for 

19  such  taxable  period  shall  be  equal  to  an  amount  which 

20  bears  the  same  ratio  to  the  amount  of  such  tax  (and 

21  credit)  for  such  taxable  period  (determined  as  if  such 

22  tax  and  credit  had  been  in  effect  for  the  entire  taxable 

23  period)  as — 

24  (A)   the   number   of  days   in   such   taxable 

25  period  after  December  31,  1985,  bears  to 
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1  (B)   the   number  of  days   in   such   taxable 

2  period. 

3  SEC.  204.  HAZARDOUS  SUBSTANCE  SUPERFUND. 

4  (a)  In  General. — Subchapter  A  of  chapter  98  (relat- 

5  ing  to  establishment  of  trust  funds)  is  amended  by  adding  at 

6  the  end  thereof  the  following  new  section: 

7  <(SEC.  9505.  HAZARDOUS  SUBSTANCE  SUPERFUND. 

8  "(a)  Creation  of  Trust  Fund. — There  is  estab- 

9  lished  in  the  Treasury  of  the  United  States  a  trust  fund  to  be 

10  known  as  the  'Hazardous  Substance  Superfund'  (hereinafter 

11  in  this  section  referred  to  as  the  'Superfund'),  consisting  of 

12  such  amounts  as  may  be — 

13  "(1)  appropriated  to  the  Superfund  as  provided  in 

14  this  section,  or 

15  "(2)  credited  to  the  Superfund  as  provided  in  sec- 

16  Hon  9602(b). 

17  "(b)  Transfers  to  Superfund. — 

18  "(1)  In  general. — There  are  hereby  appropri- 

19  ated  to  the  Superfund  amounts  equivalent  to — 

20  "(A)    the    taxes    received    in    the    Treasury 

21  under  section  4001  (relating  to  Superfund  excise 

22  tax), 

23  "(B)    the    taxes    received   in    the    Treasury 

24  under  section  4611  or  4661  (relating  to  taxes  on 

25  petroleum  and  certain  chemicals), 
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1  "(C)  amounts  recovered  on  behalf  of  the  Su- 

2  perfund  under  the  Comprehensive  Environmental 

3  Response,    Compensation,    and   Liability  Act   of 

4  1980  (hereinafter  in  this  section  referred  to  as 

5  'CERCLA), 

6  "(D)  all  moneys  recovered  or  collected  under 

7  section  311(b)(6)(B)  of  the  Clean  Water  Act, 

8  "(E)   penalties    assessed    under    title    I    of 

9  CERCLA,  and 

10  "(F)     punitive     damages      under     section 

11  107(c)(3)  of  CERCLA. 

12  "(2)  Transfer  of  certain  other  funds. — 

13  There  shall  be  transferred  to  the  Superfund — 

14  "(A)  the  amounts  appropriated  under  section 

15  504(b)  of  the  Clean  Water  Act  during  any  fiscal 

16  year,  and 

17  "(B)  the  unobligated  balance  in  the  Post-clo- 

18  sure  Liability  Trust  Fund  as  of  October  1,  1985. 

19  "(c)  Expenditures  From  the  Superfund. — 

20  "(1)  In  general. — Amounts  in  the  Superfund 

21  shall  be  available  in  connection  with  releases  or  threats 

22  of  releases  of  hazardous  substances  into  the  environ- 

23  ment  only  for  purposes  of  making  expenditures  which 

24  are  described  in  section  111  of  CERCLA  (other  than 

25  subsection  (j)  thereof)  as  in  effect  on  the  date  of  the  en- 
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1  actment  of  the  Superfund  Improvement  Act  of  1985, 

2  including — 

3  "(A)  response  costs, 

4  "(B)  claims  asserted  and  compensable  but 

5  unsatisfied  under  section  311  of  the  Clean  Water 

6  Act, 

7  "(C)  claims  for  injury  to,  or  destruction  or 

8  loss  of,  natural  resources,  and 

9  "(D)  related  costs  described  in  section  111(c) 

10  of  CERCLA  (other  than  paragraph  (7)  thereof). 

11  "(2)  Limitations' on  expenditures. — At  least 

12  85  per  centum  of  the  amounts  appropriated  to  the  Su- 

13  perfund  shall  be  reserved — 

14  "(A)  for  the  purposes  specified  in  paragraphs 

15  (1),  (2),  and  (4)  of  section  111(a)  of  CERCLA, 

16  and 

17  "(B)  for  the   repayment  of  advances   made 

18  under  subsection  (d),  other  than  advances  subject 

19  to  the  limitation  of  subsection  (d)(2)(B). 

20  "(d)  Authority  to  Borrow. — 

21  "(1)  In  general. — There  are  authorized  to  be 

22  appropriated  to  the  Superfund,  as  repayable  advances, 

23  such  sums  as  may  be  necessary  to  carry  out  the  pur- 

24  poses  of  the  Superfund. 
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1  "(2)  Limitations   on  advances  to  super- 

2  fund. — 

3  "(A)  Aggregate  advances. — The  maxi- 

4  mum  aggregate  amount  of  repayable  advances  to 

5  the  Superfund  which  is  outstanding  at  any  one 

6  time  shall  not  exceed  an  amount  which  the  Secre- 

7  tary  estimates  will  be  equal  to  the  sum  of  the 

8  amounts  described  in  paragraph  (1)  of  subsection 

9  (b)  which  will  be  transferred  to  the   Superfund 

10  during  the  following  12  months. 

11  "(B)  Advances  for  certain  costs. — 

12  The  maximum  aggregate  amount  advanced  to  the 

13  Superfund  which  is  outstanding  at  any  one  time 

14  for  purposes  of  paying  costs  other  than  costs  de- 

15  scribed   in   section    111    (a)(1),    (2),    or    (4)    of 

16  CERCLA   shall   not   exceed   15  percent   of  the 

17  amount  of  the  estimate  made  under  subparagraph 

18  (A). 

19  "(C)     Final     repayment. — No     advance 

20  shall  be  made  i  to  the  Superfund  after  September 

21  SO,  1990,  and  all  advances  to  such  Fund  shall  be 

22  repaid  on  or  before  December  31,  1990. 

23  "(3)  Repayment  of  advances. — 

24  "(A)  In  general. — Advances  made  pursu- 

25  ant  to  this  subsection  shall  be  repaid,  and  interest 
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1  on  such  advances  shall  be  paid,   to  the  general 

2  fund  of  the  Treasury  when  the  Secretary  deter- 

3  mines  that  moneys  are  available  for  such  purposes 

4  in  the  Superfund  (or  when  required  by  paragraph 

5  mm. 

6  "(B)  Rate  of  interest. — Interest  on  ad- 

7  vances  made  pursuant  to  this  subsection  shall  be 

8  at  a  rate   determined  by   the   Secretary  of  the 

9  Treasury  (as  of  the  close  of  the  calendar  month 

10  preceding   the   month   in   which   the   advance   is 

11  made)  to  be  equal  to  the  current  average  market 

12  yield  on  outstanding  marketable  obligations  of  the 

13  United  States  with  remaining  periods  to  maturity 

14  comparable  to  the  anticipated  period  during  which 

15  the  advance  will  be  outstanding  and  shall  be  com- 

16  pounded  annually. 

17  "(e)  Liability  of  United  States  Limited  to 

18  Amount  in  Trust. Fund. — 

19  "(1)  General  rule. — Any  claim  filed  against 

20  the  Superfund  may  be  paid  only  out  of  the  Superfund. 

21  "(2)    Coordination    with    other    provi- 

22  SIONS. — Nothing  in  CERCLA  or  the  Superfund  Im- 

23  provement  Act  of  1985  (or  in  any  amendment  made  by 

24  either  of  such  Acts)  shall  authorize  the  payment  by  the 

25  United  States  Government  of  any  amount  with  respect 
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1  to  any  such  claim  out  of  any  source  other  than  the  Su- 

2  perfund. 

3  "(3)  Order  in  which  unpaid  claims  are  to 

4  BE  paid. — //  at  any  time  the  Superfund  is  unable  (by 

5  reason  of  paragraph  (1))  to  pay  all  of  the  claims  pay- 

6  able  out  of  the  Superfund  at  such  time,  such  claims 

7  shall,  to  the  extent  permitted  under  paragraph  (1),  be 

8  paid  in  full  in  the  order  in  which  they  were  finally  de- 

9  termined. ". 

10  (b)  Conforming  Amendments. — 

11  (1)  Subtitle  B  of  the  Hazardous  Substance  Re- 

12  sponse  Revenue  Act  of  1980  (relating  to  establishment 

13  of  Hazardous    Substance   Response    Trust   Fund)   is 

14  hereby  repealed. 

15  (2)  Paragraph  (11)  of  section  101  of  the  Compre- 

16  hensive  Environmental  Response,   Compensation,  and 

17  Liability  Act  of  1980  is  amended  to  read  as  follows: 

18  "(11)  'Fund'  or  'Trust  Fund'  means  the  Hazard- 
Id  ous  Substance  Superfund  established  by  section  9505 

20  of  the  Internal  Revenue  Code  of  1954; ". 

21  (c)  Clerical  Amendment. — The  table  of  sections  for 

22  subchapter  A  of  chapter  98  is  amended  by  adding  at  the  end 

23  thereof  the  following  new  item: 

"Sec.  9505.  Hazardous  Substance  Superfund. ". 

24  (d)  Effective  Date. — 
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1  (1)   In   general. — The   amendments   made   by 

2  this  section  shall  take  effect  on  October  1,  1985. 

3  (2)  SUPERFUND  TREATED  AS  CONTINUATION  OF 

4  OLD  TRUST  fund. — The  Hazardous  Substance  Super- 

5  fund  established  by  the  amendments  made  by  this  sec- 

6  tion  shall  be  treated  for  all  purposes  of  law  as  a  con- 

7  tinuation  of  the  Hazardous  Substance  Response  Trust 

8  Fund  established  by  section  221   of  the  Hazardous 

9  Substance  Response  Revenue  Act  of  1980.  Any  refer- 

10  ence  in  any  law  to  the  Hazardous  Substance  Response 

11  Trust  Fund  established  by  such  section  221  shall  be 

12  deemed  to  include  (wherever  appropriate)  a  reference  to 

13  the  Hazardous  Substance  Superfund  established  by  the 

14  amendments  made  by  this  section. 

15  SEC.  205.  REPEAL  OF  POST-CLOSURE  TAX  AND  TRUST  FUND. 

16  (a)  Repeal  of  Tax. — 

17  (1)  Subchapter  C  of  chapter  38  (relating  to  tax 

18  on  hazardous  wastes)  is  hereby  repealed. 

19  (2)  The  table  of  subchapters  for  such  chapter  38 

20  is  amended  by  striking  out  the  item  relating  to  sub- 

21  chapter  C. 

22  (b)  Repeal  of  Trust  Fund. — Section  232  of  the 

23  Hazardous  Substance  Response  Revenue  Act  of  1980  is 

24  hereby  repealed. 
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1  (c)    Refund    of    Unobligated    Balance. — An 

2  amount  equal  to  the  unobligated  balance  in  the  Post- Closure 

3  Liability  Trust  Fund  as  of  October  1,  1985,  which  is  trans- 

4  ferred  into  the  Hazardous  Substance  Superfund  pursuant  to 

5  section  9505(b)(2)  of  the  Internal  Revenue  Code  of  1954, 

6  shall  be  paid  out  from  such  Superfund,  effective  March  1, 

7  1989,  as  refunds  of  the  taxes  paid  under  section  4681  of  such 

8  Code  (as  in  effect  prior  to  October  1,  1985),  unless,  prior  to 

9  March  1,  1989,  congressional  action  has  been  taken  pursuant 

10  to  section  107 (k)  (6)  of  the  Comprehensive  Environmental 

11  Response,  Compensation,  and  Liability  Act  of  1980.  Such 

12  refunds  shall  be  paid  on  a;  proportional  basis  to  the  amounts 

13  of  such  taxes  paid,  and  without  interest. 

14  (d)  Effective  Date. — The  amendments  made  by  this 

15  section  shall  take  effect  on^Octobef  1,  1985. 

16  SEC.  206.  INDUSTRIAL  DEVELOPMENT  BONDS  FOR  HAZARDOUS 

1 7  WASTE  TREATMENT  FA  CILITIES. 

18  (a)  In  General. — Paragraph  (4)  of  section  103(b) 

19  (relating  to  certain  exempt  activities)  is  amended — 

20  (1)    by    inserting    "    facilities    subject    to    final 

21  permit  requirements  under  subtitle  C  of  title  II  of  the 

22  Solid  Waste  Disposal  Act  for  the  treatment  of  hazard- 

23  ous  waste, "  after  "solid  waste  disposal  facilities "  in 

24  subparagraph  (E),  and 
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1  (2)  by  adding  at  the  end  thereof  the  following  new 

2  sentence:    "For  purposes    of  subparagraph    (E),    the 

3  terms  'treatment '  and  'hazardous  waste '  have  the  mean- 

4  ings  given  to  such  terms  by  section  1004  of  the  Solid 

5  Waste  Disposal  Act. ". 

6  (b)  Effective  Date. — The  amendments  made  by  this 

7  section  shall  apply  to  obligations  issued  after  the  date  of  the 

8  enactment  of  this  Act. 

9  SEC.  207.  REPORT  ON  METHODS  OF  FUNDING  SUPERFUND. 

10  Not  later  than  January  1,  1988,  the  Comptroller  Gen- 
ii eral  of  the   United  States  or  his  delegate  shall  study  and 

12  report  to  the  Committee  on  Finance  of  the  Senate  and  the 

13  Committee  on  Ways  and  Means  of  the  House  of  Representa- 

14  tives  with  respect  to  various  methods  of  funding  the  Hazard- 
lb  ous  Substances  Superfund,  including  a  study  of  the  effect  of 

16  taxes  on  the  generation  and  disposal  of  hazardous  wastes. 

1 7  SEC.  208.  CERTAIN  COSTS  OF  PRIVA  TE  FOUND  A  TION  IN  REMO  V- 

18  ING    HAZARDOUS    SUBSTANCES     TREATED    AS 

1 9  QUALIFYING  DISTRIBUTIONS. 

20  (a)  In  General. — In  the  case  of  any  taxable  year  be- 

21  ginning  after  December  31,  1982,  the  distributable  amount  of 

22  a  private  foundation  for  such  taxable  year  for  purposes  of 

23  section  4942  of  the  Internal  Revenue  Code  of  1954  shall  be 

24  reduced  by  any  amount  paid  or  incurred  (or  set  aside)  by 

25  such  private  foundation  for  the  investigatory  costs  and  direct 
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1  costs  of  removal  or  taking  remedial  action  with  respect  to  a 

2  hazardous  substance  released  at  a  facility  which  was  owned 

3  or  operated  by  such  private  foundation. 

4  (b)  Limitations. — Subsection  (a)  shall  apply  only  to 

5  costs — 

6  (1)  incurred  with  respect  to  hazardous  substances 

7  disposed  of  at  a -facility  owned  or  operated  by  the  pri- 

8  vate  foundation  but  only  if — 

9  (A)   such   facility   was   transferred   to   such 

10  foundation  by  bequest  before  December  11,  1980, 

11  and 

12  (B)  the  active  operation  of  such  facilitly  by 

13  such  foundation  was  terminated  before  December 

14  12,  1980,  and 

15  (2)  which  were  not  incurred  pursuant  to  a  pend- 

16  ing  order  issued  to  the  private  foundation  unilaterally 

17  by  the  President  or  the  President's  assignee  under  sec- 

18  tion   106  of  the    Comprehensive   Environmental  Re- 
Id  sponse,   Compensation  and  Liability  Act,  or  pursuant 

20  to  a  judgment  against  the  private  foundation  issued  in 

21  a  governmental  cost  recovery  action  under  section  107 

22  of  such  Act. 

23  (c)  Hazardous  Substance. — For  purposes  of  this 

24  section,   the  term   "hazardous  substance"  has  the  meaning 
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1  given  such  term  by  section  9601(14)  of  the  Comprehensive 

2  Environmental  Response,  Compensation  and  Liability  Act. 

3  SEC.  209.  SENSE  OF  THE  SENATE  RELATING  TO  THE   VALUE 

4  ADDED  TAX. 

5  (a)(1)  The  Value  Added  Tax  is  a  regressive  tax  which 

6  places  the  burden  of  paying  for  pollution  on  persons  other 

7  than  those  responsible  for  it. 

8  (2)  The  Value  Added  Tax  on  H.R.  2005  represents  a 

9  dangerous  shift  toward  the  principle  of  a  broad-based  tax  on 

10  sales. 

11  (3)  The  Value  Added  Tax  has  escalated  rapidly  in  vir- 

12  tually  every  country  in  which  it  has  been  implemented. 

13  (4)  The  administration  has  stated,  in  a  September  16, 

14  1985,  Statement  of  Administration  Policy  the  u(t)he  Presi- 

15  dent 's  senior  advisors  will  recommend  disapproval  of  any  leg- 

16  islation  containing  a  value-added  or  other  broad-based  tax". 

17  (5)  The  House  of  Representatives  is  expected  to  adopt  a 

18  financing  mechanism  for  the  Superfund  bill  which  will  not 

19  include  the  Value  Added  Tax. 

20  (6)  The  Administration  will  not  be  prepared  to  release 

21  its  alternative  to  the  Value  Added  Tax  until  after  the  Senate 

22  has  completed  action  on  the  Superfund  legislation. 

23  (7)  Prolonged  debate  on  the  floor  of  the  Senate  concern- 

24  ing  an  alternative  to  the  Value  Added  Tax  would  unduly 

25  delay,  consideration  of  this  legislation. 
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1  (b)  The  sense  of  the  Senate  that  the  committee  on  con- 

2  ference  on  H.R.  2005  or  such  other  comparable  Superfund 

3  reauthorization   legislation   as   shall  be   approved  by   both 

4  Houses  of  Congress  should  report  legislation  containing  a  re- 

5  liable   financing   mechanism   for   the    Superfund  program 

6  which  does  not  include  the  Value  Added  Tax. 

7  TITLE  III— LEAD  FREE  DRINKING  WATER 

8  SHORT  TITLE 

9  Sec.  301.  This  title  may  be  cited  as  the  uLead  Free 

10  Drinking  Water  Act.  " 

11  SAFE  DRINKING  WATER  ACT  AMENDMENTS 

12  Sec.  302.  (a)  In  General.— Part  B  of  title  XIV  of 

13  the  Public  Health  Service  Act  is  amended  by  adding  at  the 

14  end  thereof  the  following  new  section: 

15  "prohibition  on  use  of  lead  pipes,  solder,  and 

16  FLUX 

17  "Sec.  1417.  (a)  In  General.— 

18  "(1)  Prohibition. — Any  pipe,  solder,  or  flux, 

19  which   is   used  after  date   of  enactment  of  the   Safe 

20  Drinking   Water  Act  of  1985,   in  the  installation  or 

21  repair  of — 

22  "(A)  any  public  water  system,  or 

23  "(B)  any  plumbing  in  a  residential  or  non- 

24  residential   facility  providing    water   for   human 

25  consumption  which  is  connected  to  a  public  water 

26  system, 
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1  must  be  lead  free  (as  defined  in  subsection  (d)).  This 

2  paragraph  shall  not  apply  to  leaded  joints  necessary  for 

3  the  repair  of  cast  iron  pipes. 

4  "(2)  Public  notice  of  adverse  effects.— 

5  Each  community  public  water  system  shall  provide 

6  notice,  developed  in  consultation  with  the  Administra- 

7  tor,  to  all  users  of  the  system  with  respect  to — 

8  "(A)  the  adverse  health  effects  of  exposure  to 

9  lead,  including  a  description  of  those  populations 

10  which  may  be  particularly  sensitive  to  such  expo- 

11  sure;  and 

12  "(B)  any  means  reasonably  available  to  such 

13  users  for  mitigating  lead  exposure  from  drinking 

14  water,  taking  into  consideration  the  need  to  con- 
lb  serve  water. 

16  "(b)  State  Enforcement. — 

17  "(1)  Enforcement  of  prohibition. — The  re- 

18  quirements    of  subsection    (a)(1)    shall   apply    to   all 

19  States  effective  24  month*  after  the  date  of  the  enact- 

20  ment  of  this  section.  States  shall  enforce  such  require- 

21  ments  through  State  or  local  plumbing  codes,  or  such 

22  other  means  of  enforcement  as  the  State  may  determine 

23  to  be  appropriate. 

24  "(2)  Enforcement  of  public  notice  re- 

25  QUIREMENTS. — The  requirements  of  subsection  (a)(2) 
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1  shall  apply  to  all  States  effective  24  months  after  the 

2  date  of  the  enactment  of  this  section. 

3  "(c)  Penalties. — //  the  Administrator  determines  that 

4  a  State  is  not  enforcing  the  requirements  of  subsection  (a)  as 

5  required  pursuant  to  subsection  (b),  the  Administrator  may 

6  commence  a  civil  action  under  section  1414(b). 

7  "(d)  Definition  of  Lead  Free. — For  purposes  of 

8  this  section,  'lead  free '  means  solders  and  flux  containing  not 

9  more  than  0.2  percent  lead,  and  pipes  and  pipe  fittings  con- 

10  taining  not  more  than  6.0  percent  lead.  ". 

11  (b)   Civil  Action. — Section  1414(b)  of  the  Public 

12  Health  Service  Act  is  amended — 

13  (1)  in  the  matter  preceding  paragraph  (1),  by  in- 

14  serting  "  or  with  section  1417,"  after  "or  1416";  and 

15  (2)  in  paragraph  (1),  by  inserting  ",  or  under  sec- 

16  Hon  1417"  after  "subsection  (a)". 

17  (c)  Notification  to  States. — The  Administrator  of 

18  the  Environmental  Protection  Agency  shall  notify  all  States 

19  with  respect  to  the  requirements  of  section  1417  of  the  Public 

20  Health  Service  Act  within  90  days  after  the  date  of  the  enact- 

21  ment  of  this  Act 

22  BAN  ON  LEAD  WATER  PIPES,  SOLDER,  AND  FLUX  IN  VA 

23  AND  HUD  INSURED  OR  ASSISTED  PROPERTY 

24  Sec.  303.  (a)  Prohibition.— (1)  The  Secretary  of 

25  Housing  and  Urban  Development  and  the  Administrator  of 
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1  Veterans '  Affairs  may  not  insure  or  guarantee  a  mortgage  or 

2  furnish  assistance  with  respect  to  newly  constructed  residen- 

3  tial  property  which  contains  a  potable  water  system  unless 

4  such  system  uses  only  lead  free  pipe,  solder,  and  flux. 

5  (2)  For  purposes  of  paragraph  (1),  "lead  free,f  means 

6  solders  and  flux  containing  not  more  than  0.2  percent  lead, 

7  and  pipes  and  pipe  fittings  containing  not  more  than  6.0  per- 

8  cent  lead. 

9  (b)  Effective  Bate. — Subsection  (a)  shall  become 

10  effective  24  months  after  the  date  of  the  enactment  of  this  Act. 

11  LEAD  SOLDER  AS  A  HAZARDOUS  SUBSTANCE 

12  Sec.  304.  (a)  In  General.— Section  2(f)(1)  of  the 

13  Federal  Hazardous  Substances  Act  is  amended  by  adding  at 

14  the  end  thereof  the  following: 

15  "(E)  Any  solder  which  has  a  lead  content  in 

16  excess  of  0.2  percent. " 

17  (b)  Labeling. — Section  4  of  the  Federal  Hazardous 

18  Substances  Act  is  amended  by  adding  at  the  end  thereof  the 

19  following: 

20  "(k)  The  introduction  or  delivery  for  introduction  into 

21  interstate  commerce  of  any  lead  solder  which  has  a  lead  con- 

22  tent  in  excess  of  0.2  percent  which  does  not  prominently  dis- 

23  play  a  warning  label  stating  the  lead  content  of  the  solder 

24  and  warning  that  the  use  of  such  solder  in  the  making  of 

25  joints  or  fittings  in  any  private  or  public  potable  water 

26  supply  system  is  prohibited. ". 
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1  (c)  Effective  Date. — The  amendments  made  by  this 

2  section  shall  become  effective  24  months  after  the  date  of  the 

3  enactment  of  this  Act. 

4  TITLE  IV— POLL  UTION  INS URANCE 

5  AMENDMENTS  RELATED  TO  THE  INSURANCE  OF 

6  POLLUTION  LIABILITY 

7  Sec.  401.  The  Comprehensive  Environmental  Re- 
ft sponse,  Compensation,  and  Liability  Act  of  1980  is  amended 
9  by  adding  the  following  at  the  end  thereof: 

10  "TITLE  IV— POLLUTION  INSURANCE 

11  "Sec.  401.   This  title  may  be  cited  as  the  'Pollution 

12  Liability  Insurance  and  Risk  Retention  Act'. 

13  "definitions 

14  "Sec.  402.  (a)  As  used  in  this  title — 

15  "(1)  'insurance' means  primary  insurance,  excess 

16  insurance,   reinsurance,   surplus  lines  insurance,   and 

17  any  other  arrangement  for  shifting  and  distributing 

18  risk  which  is  determined  to  be  insurance  under  appli- 

19  cable  State  or  Federal  law; 

20  "(2)  'pollution  liability1  means  liability  for  inju- 

21  ries  arising  from  the  release  of  hazardous  substances, 

22  pollutants  or  contaminants; 

23  "(3)  'risk  retention  group'  means  any  corporation 

24  or  other  limited  liability  association  taxable  as  a  corpo- 

25  ration,  or  as  an  insurance  company,  formed  under  the 

26  laws  of  any  State — 
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1  "(A)  whose  primary  activity  consists  of  as- 

2  suming  and  spreading  all,  or  any  portion,  of  the 

3  pollution  liability  or  of  its  group  members; 

4  "(B)  which  is  organized  for  the  primary  pur- 

5  pose  of  conducting  the  activity  described  under 

6  subparagraph  (A); 

7  "(C)  which  is  chartered  or  licensed  as  an  in- 

8  surance  company  and  authorized  to  engage  in  the 

9  business   of  insurance   under   the   laws   of  any 

10  State;  and 

11  "(D)   which   does   not   exclude   any  person 

12  from  membership  in  the  group  solely  to  provide 

13  for  members  of  such  a  group  a  competitive  advan- 

14  tage  over  such  a  person. 

15  "(4)  'purchasing  group'  means  any  group  of  per- 

16  sons  which  has  as  one  of  its  purposes  the  purchase  of 

17  pollution  liability  insurance  on  a  group  basis;  and 

18  "(5)  'State1  means  any  State  of  the  United  States 

19  or  the  District  of  Columbia. 

20  "(b)  Nothing  in  this  title  shall  be  construed  to  affect 

21  either  the  tort  law  or  the  law  governing  the  interpretation  of 

22  insurance  contracts  of  any  State,  and  the  definitions  of  pollu- 

23  Hon  liability  and  pollution  liability  insurance  under  any 

24  State  law  shall  not  be  applied  for  the  purposes  of  this  Act, 
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1  including  recognition  or  qualification  of  risk  retention  groups 

2  or  purchasing  groups. 

3  "(c)  The  authority  to  offer  or  to  provide  insurance  under 

4  this  title  shall  be  limited  to  coverage  of  pollution  liability 

5  risks  and  this  title  does  not  authorize  a  risk  retention  group 

6  or  purchasing  group  to  provide  coverage  of  any  other  line  of 

7  insurance. 

8  "RISK  retention  group  exempt  from  state  laws 

9  "Sec.  403.  (a)  Except  as  provided  in  this  section,  a 

10  risk  retention  group  is  exempt  from  any  State  law,  rule,  reg- 

1 1  ulation,  or  order  to  the  extent  that  such  law,  rule,  regulation, 

12  or  order  would — 

13  "(1)  make  unlawful,  or  regulate,  directly  or  indi- 

14  rectly,  the  operation  of  a  risk  retention  group  except 

15  that  the  jurisdiction  in  which  it  is  chartered  may  regu- 

16  late  the  formation  and  operation  of  such  a  group  and 

17  any  State  may  require  such  a  group  to — 

18  "(A)  comply  with  the  unfair  claim  settlement 

19  practices  law  of  the  State; 

20  "(B)  pay,  on  a  nondiscriminatory  basis,  ap- 

21  plicable  premium  and  other  taxes  which  are  levied 

22  on  admitted  insurers  and  surplus  line  insurers, 

23  brokers,   or  policyholders  under  the  laws  of  the 

24  State; 

25  "(C)  participate,  on  a  nondiscrimatory  basis, 

26  in  any  mechanism  established  or  authorized  under 
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1  the  law  of  the  State  for  the  equitable  apportion- 

2  ment  among  insurers  of  pollution  liability  insur- 

3  ance    losses   and   expenses   incurred   on  policies 

4  written  through  such  mechanism; 

5  "(D)  submit  to  the  appropriate  authority  re- 
ft ports  and  other  information  required  of  licensed 

7  insurers  under  the  laws  of  a  State  relating  solely 

8  to  pollution    liability   insurance    losses   and   ex- 

9  penses; 

10  "(E)  register  with  and  designate  the  State 

11  insurance  commissioner  as  its  agent  solely  for  the 

12  purpose  of  receiving  service  of  legal  documents  or 

13  process,  and,  upon  request,  furnish  such  commis- 

14  sioner  a  copy  of  any  financial  report  submitted  by 

15  the  risk  retention  group  to  the  commissioner  of  the 

16  chartering  or  licensing  jurisdiction; 

17  "(F)  submit  to  an  examination  by  the  State 

18  insurance  commissioner  in  any  State  in  which 

19  the   group    is    doing   business    to   determine    the 

20  group 's  financial  condition,  if — 

21  "(i)  the  commissioner  has  reason  to  be- 

22  lieve  the  risk  retention  group  is  in  a  finan- 

23  daily  impaired  condition;  and 

24  "(ii)  the  commissioner  of  the  jurisdic- 

25  tion  in  which  the  group  is  chartered  has  not 
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1  begun  or  has  refused  to  initiate  an  examina- 

2  tion  of  the  group;  and 

3  "(G)  comply  with  a  lawful  order  issued  in  a 

4  delinquency  proceeding  commenced  by  the  State 

5  insurance  commissioner  if  the  commissioner  of  the 

6  jurisdiction  in  which  the  group  is  chartered  has 

7  failed  to  initiate  such  a  proceeding  after  notice  of 

8  a  finding  of  financial  impairment  under  subpara- 

9  graph  (F)  of  this  paragraph; 

10  "(2)  require  or  permit  a  risk  retention  group  to 

1 1  participate  in  any  insurance  insolvency  guaranty  asso- 

12  ciation  to  which  an  insurer  licensed  in  the  State  is  re- 

13  quired  to  belong; 

14  "(B)  require  any  insurance  policy  issued  to  a  risk 

15  retention  group  or  any  member  of  the  group  to  be  coun- 

16  tersigned  by  an  insurance  agent  or  broker  residing  in 

17  that  State;  or 

18  "(4)  otherwise  discriminate  against  a  risk  reten- 

19  tion  group  or  any  of  its  members,  except  that  nothing 

20  in  this  section  shall  be  construed  to  affect  the  applica- 

21  bility  of  State  laws  generally  applicable  to  persons  or 

22  corporations. 

23  "(b)  The  exemptions  specified  in  subsection  (a)  apply 

24  to— 
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1  :  "(1)  pollution  liability  insurance  coverage  provid- 

2  ed  by  a  risk  retention  group  for — 

3  "(A)  such  group;  or 

4  "(B)  any  person  who  is  a  member  of  such 

5  group; 

6  "(B)  the  sale  of  pollution  liability  insurance  cover- 

7  age  for  a  risk  retention  group;  and 

8  "(B)  the  provision  of  insurance  related  services  or 

9  management  services  for  a  risk  retention  group  or  any 

10  member  of  such  a  group. 

11  "(c)  A  State  may  require  that  a  person  acting,  or  offer- 

12  ing  to  act,  as  an  agent  or  broker  for  a  risk  retention  group 

13  obtain  a  license  from  that  State,  except  that  a  State  may  not 

14  impose  any  qualification  or  requirement  which  discriminates 

15  against  a  nonresident  agent  or  broker. 

16  "purchasing  groups 

17  "Sec.  404.  (a)  Except  as  provided  in  this  section,  a 

18  purchasing  group  is  exempt  from  any  State  law,  rule,  regula- 

19  tion,  or  order  to- the  extent  that  such  law,  rule,  regulation,  or 

20  order  would — 

21  "(1)  prohibit  the  establishment  of  a  purchasing 

22  group; 

23  "(B)  make  it  unlawful  for  an  insurer  to  provide  or 

24  offer  to  provide  insurance  on  a  basis  providing,  to  a 

25  purchasing  group  or  its  member,  advantages,  based  on 

26  their  loss  and  expense  experience,  not  afforded  to  other 
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1  persons  with  respect  to  rates,  policy  forms,  coverages, 

2  or  other  matters; 

3  "(3)  prohibit  a  purchasing  group  or  its  members 

4  from  purchasing   insurance   on   the  group   basis   de- 

5  scribed  in  paragraph  (2)  of  this  subsection; 

6  "(4)  prohibit  a  purchasing  group  from  obtaining 

7  insurance  on  a  group  basis  because  the  group  has  not 

8  been  in  existence  for  a  minimum  period  of  time  or  be- 

9  cause  any  member  has  not  belonged  to  the  group  for  a 

10  minimum  period  of  time; 

11  "(5)  require  that  a  purchasing  group  must  have  a 

12  minimum  number  of  members,  common  ownership  or 

13  affiliation,  or  a  certain  legal  form; 

14  "(6)  require  that  a  certain  percentage  of  a  pur- 
lb  chasing  group  must  obtain  insurance  on  a  group  basis; 

16  "(7)  require  that  any  insurance  policy  issued  to  a 

17  purchasing  group  or  any  members  of  the  group  be 

18  countersigned  by  an  insurance  agent  or  broker  residing 

19  in  that  State;  or 

20  "(8)  otherwise  discriminate  against  a  purchasing 

21  group  or  any  of  its  members. 

22  "(b)  The  exemptions  specified  in  subsection  (a)  apply 

23  to— 
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1  "(1)  pollution  liability  insurance,  and  comprehen- 

2  ~^'    sive  general  liability   insurance   which'  includes   this 

3  coverage,  provided  to — 

4  "(A)  a  purchasing  group;  or 

5  "(B)  any  person  who  is  a  member  of  a  pur- 

6  chasing  group;  and 

7  "(2)  the  sale  of— 

8  "(A)  pollution  liability  insurance,  and  com- 

9  prehensive  general  liability  coverage; 

10  "(B)  insurance  related  services;  or 

11  "(C)  management  services; 

12  to  a  purchasing  group  or  member  of  the  group. 

13  "(c)  A  State  may  require  that  a  person  acting,  or  offer- 

14  ing  to  act,  as  an  agent  or  broker  for  a  purchasing  group 

15  obtain  a  license  from  that  State,  except  that  a  State  may  not 

16  impose  any  qualification  or  requirement  which  discriminates 

17  against  a  nonresident  agent  or  broker. 

18  "applicability  of  securities  laws 

19  "Sec.  405.  (a)  The  ownership  interests  of  members  in  a 

20  risk  retention  group  shall  be — 

21  "(1)  considered  to  be  exempted  securities  for  pur- 

22  poses  of  section  5  of  the  Securities  Act  of  1933  and  for 

23  purposes  of  section  12  of  the  Securities  Exchange  Act 

24  of  1934;  and 

25  "(2)  considered  to  be  securities  for  purposes  of  the 

26  provisions  of  section  17  of  the  Securities  Act  of  1933 
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1  and  the  provisions  of  section  10  of  the  Securities  Ex- 

2  change  Act  of  1934. 

3  "(b)  A  risk  retention  group  shall  not  be  considered  to  be 

4  an  investment  company  for  purposes  of  the  Investment  Com- 

5  pany  Act  of  1940  (15  U.  S.  C.  80a-l  et  seq.). 

6  "(c)  The  ownership  interests  of  members  in  a  risk  reten- 

7  tion  group  shall  not  be  considered  securities  for  purposes  of 

8  any  State  blue  sky  law. " 

9  TITLE  F— INDOOR  AIR  QUALITY  RESEARCH 

10  Sec.  501.  Short  Title. — This  title  may  be  cited  as 

11  the  "Indoor  Air  Quality  Research  Act  of  1985". 

12  Sec.  502.  Findings. — The  Congress  finds  that — 

13  (1)  indoor  air  exposures  account  for  a  significant 

14  portion  of  total  human  exposures  to  hazardous  pollut- 

15  ants  and  contaminants  in  the  environment; 

16  (2)  various  scientific  studies  have  suggested  thai 

17  indoor  air  pollution,  including  exposure  to  naturally 

18  occurring  chemical  elements  such  as  radon,  poses  a  sig- 

19  nificant  public  health  and  environmental  risk; 

20  (3)    high    levels    of  radon    have   been    measured 

21  within  structures  throughout  the  country  and  within 

22  the  Reading  Prong; 

23  (4)  existing  Federal  indoor  air  quality  research 

24  programs  are  fragmented  and  underfunded; 
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1  (5)  the  Environmental  Protection  Agency's  pro- 

2  grams  on  indoor  air  quality  and  radon  have  been  hin- 

3  dered  by  a  lack  of  clear  statutory  authority  for  con- 

4  ducting  research  on  indoor  air  quality;  and 

5  (6)  an  adequate  information  base  concerning  po- 

6  tential  indoor  air  quality  problems,  including  exposure 

7  to  radon,  does  not  currently  exist  and  should  be  devel- 

8  oped  by  the  Federal  Government. 

9  Sec.  503.  Indoor  Air  Quality  Research  Pro- 

10  gram. — 

11  (a)  Design  of  Program. — The  Administrator 

12  of  the  Environmental  Protection  Agency  shall  establish 

13  a  research  program  with  respect  to  indoor  air  quality, 

14  including  radon.  Such  program  shall  be  designed  to — 

15  (1)  gather  data  and  information  on  all  as- 

16  pects  of  indoor  air  quality  in  order  to  contribute 

17  to  the  understanding  of  health  problems  associated 

18  with  the  existence  of  air  pollutants  in  the  indoor 

19  environment; 

20  (2)  coordinate  Federal,  State,  local,  and  pri- 

21  vate  research  and  development  efforts  relating  to 

22  the  improvement  of  indoor  air  quality;  and 

23  (3)  assess  appropriate  Federal  Government 

24  actions  to  mitigate  the  environmental  and  health 

25  risks  associated  with  indoor  air  quality  problems. 
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1  (b)   Program   Requirements. — The   research 

2  program  required  under  this  section  shall  include — 

3  (1)  research  and  development  concerning  the 

4  identification,  characterization,  and  monitoring  of 

5  the  sources  and  levels  of  indoor  air  pollution,  in- 

6  eluding  radon,  which  includes  research  and  devel- 

7  opment  relating  to — 

8  (A)  the  measurement  of  various  pollut- 

9  ant  concentrations  and  their  strengths  and 

10  sources, 

11  (B)  high-risk  building  types,  and 

12  (C)  instruments  for  indoor  air  quality 

13  data  collection; 

14  (2)  research  relating  to  the  effects  of  indoor 

15  air  pollution  and  radon  on  human  health; 

16  (3)  research  and  development  relating  to  con- 

17  trol  technologies  or  other  mitigation  measures  to 

18  prevent  or  abate  indoor  air  pollution  (including 

19  the  development,  evaluation,  and  testing  of  indi- 

20  vidual  and  generic  control  devices  and  systems); 

21  (4)  demonstrations  of  methods  for  reducing 

22  or  eliminating  indoor  air  pollution  and  radon,  in- 

23  eluding  sealing,  venting,  and  other  methods  that 

24  the  Administrator  determines  may  be  effective; 


•HR  2005  OPS 


1528 


218 

1  (5)  research,  to  he  carried  out  in  conjunction 

2  with  the  Secretary  of  Housing  and  Urban  Devel- 

3  opment,  for  the  purpose  of  developing — 

4  (A)  methods  for  assessing  the  potential 

5  for  radon  contamination  of  new  construction, 

6  including  (but  not  limited  to)  consideration 

7  of  the  moisture  content  of  soil,  porosity  of 

8  soil,  and  the  radon  content  of  soil;  and 

9  (B)  design  measures  to  avoid  indoor  air 

10  pollution;  and 

11  (6)    the    dissemination    of    information    to 

12  assure  the  public  availabililty  of  the  findings  of 

13  ithe  activities  under  this  section. 

14  (c)  Advisory  Committees. — The  Administra- 

15  tor  shall  establish  a  committee  comprised  of  individuals 

16  representing  Federal  agencies  concerned  with  various 

17  aspects  of  indoor  air  quality  and  an  advisory  group 

18  comprised  of  individuals  representing  the  States,   the 

19  scientific  community,  industry,  and  public  interest  or- 

20  ganizations  to  assist  him  in  carrying  out  the  research 

21  program  for  indoor  air  quality. 

22  (d)    Implementation   Plan. — Not   later   than 

23  ninety  days  after  the  date  of  the  enactment  of  this  Act, 

24  the  Administrator  shall  submit  to  the  Congress  a  plan 

25  for  implementation  of  the  research  program  under  this 
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1  section.  Such  plan  shall  also  be  submitted  to  the  EPA 

2  Science  Advisory  Board,  which  shall,  within  a  reason- 

3  able  period  of  time,  submit  its  comments  on  such  plan 

4  to  Congress. 

5  (e)  Interim  Report. — No  later  than  one  year 

6  after  the  date  of  this  Act,  the  Administrator  shall  pre- 

7  pare  an  interim  report  providing — 

8  (A)  a  preliminary  identification  of  the  loca- 

9  tions  and  amounts  of  radon  in  structures  across 

10  the  United  States,  and 

11  (B)    guidance    and    information    materials 

12  based  on  the  findings  of  research  of  methods  for 

13  mitigating  radon. 

14  (f)  Report. — 

15  (1)  Not  later  than  two  years  after  the  date  of 

16  enactment  of  this  Act,  the  Administrator  shall,  in 

17  consultation  with  advisory  committees  and  groups 

18  identified  in  subsection  (c),  submit  to  the  Con- 

19  gress  a  report  assessing — 

20  (A)  the  state  of  knowledge  concerning 

21  the  risks  to  human  health  associated  with 

22  indoor  air  pollution,  including  naturally  oc- 

23  curring  chemical  elements  such  as  radon; 

24  (B)  the  locations  and  amounts  of  indoor 

25  air  pollutants,   including  radon,   in  residen- 
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1  tial,      commercial,      and     other     structures 

2  throughout  the  country; 

3  (C)   the  existing  standards  for  indoor 

4  air  pollutants,  including  radon,  suggested  by 

5  Federal  or  State   Governments  or  scientific 

6  organizations  and  the  risk  to  human  health 

7  associated  with  such  standards; 

8  (D)  the  research  needs  and  relative  pri- 

9  ority  of  these  needs; 

10  (E)  the  potential  effectiveness  of  possi- 

11  hie  government  actions  necessary  to  mitigate 

12  the  environmental  and  health  risks  associated 

13  with  indoor  air  quality  problems,  including 

14  radon,  in  existing  and  in  future  structures, 

15  and  making  such  recommendations  as  may  be  ap- 

16  propriate. 

17  (2)  In  developing  such  report,  the  Adminis- 

18  trator  shall  consult  with  the  National  Academy  of 

19  Sciences   on   the   scientific   issues   regarding   the 

20  quality   of  indoor  air  and  the   risks   to   human 

21  health  associated  with  indoor  air  pollution. 

22  (g)  Construction  of  Section. — Nothing  in 

23  this  section  shall  be  construed  to  authorize  the  Admin- 

24  istrator  to  carry  out  any  regulatory  program  or  any  ac- 

25  tivity  other  thn  research,  development,  and  the  related 
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1  reporting,  information  dissemination,  and  coordination 

2  activities  specified  in  this  section.  Nothing  in  this  sec- 

3  tion  shall  be  construed  to  limit  the  authority  of  the  Ad- 

4  ministrator  or  of  any  other  agency  or  instrumentality 

5  of  the  United  States  under  any  other  authority  of  law. 

6  (h)  Authorizations. — There  are  authorized  to 

7  he  appropriated  to  carry  out  the  activities  under  this 

8  section  not  to  exceed  $3,000,000  for  each  of  the  fiscal 

9  years  1986  and  1987. 

Amend  the  title  so  as  to  read:  "An  Act  to  extend 
and  amend  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980,  and  for  other 
purposes. ". 

Passed  the  House  of  Representatives  May  14,  1985. 

Attest: 


Clerk. 
Passed  the  Senate  September  26  (legislative  day,  September 
23),  1985. 
Attest: 


Secretary. 
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Mr.  STAFFORD.  Mr.  President,  I 
move  to  reconsider  the  vote  by  which 
the  bill  was  passed. 

Mr.  PACKWOOD.  I  move  to  lay 
that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 

Mr.  STAFFORD.  Mr.  President,  I 
ask  unanimous  consent  that  H.R.  2005, 
as  passed  by  the  Senate,  be  printed. 

The  PRESIDING  OFFICER.  With- 
out objection,  it  is  so  ordered. 

Mr.  STAFFORD.  I  should  like  to  ex- 
press my  deep  appreciation  to  Senator 
Bentsbw,  to  the  staff  of  the  Commit- 
tee on  Environment  and  Public  Works, 
to  the  staff  of  the  Committee  on  the 
Judiciary,  to  the  staff  of  the  Commit- 
tee on  Finance,  and  to  the  chairman 
of  the  latter  committee.  Senator  Pack- 
wood,  for  their  assistance  in  getting 
this  bill  passed,  as  a  team  effort 
among  all  of  us. 

Mr.  BRADLEY.  Mr.  President,  I 
should  like  to  offer  my  congratula- 
tions and  express  my  appreciation  to 
the  distinguished  chairman  of  the 
Committee  on  Environment  and 
Public  Works  for  delivering  on  his 
promise  in  obtaining  action  on  this 
bill,  to  get  some  of  the  toxic  dumps 
around  the  country  cleaned  up.  I 
salute  him  for  his  leadership  on  this 
issue  and  express  my  appreciation. 

Mr.  STAFFORD.  I  thank  the  gra- 
cious Senator  from  New  Jersey  for  his 
kind  words.  It  was  his  help,  along  with 
that  of  others,  that  made  this  possible. 
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